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GASaKa— GAMZNa  HOUBB& 

See  CBDnNAL  Law. 


INT. 


L  Who  mat  bb  Qabnished   ard   what 
Property  Reached. 

IL  The  Notice  of  Garnishment. 
III.  Answer  of  Garnishee. 
rv.  The  Garnishee,  his  Rights  and  Lia- 

BILITIBS. 

Y.  Rights  of  Original  Defendant. 
VI.  Judgment  Against  Garnishee. 


L  Who  mat  be  Garnished  and  what 
Profertt  Reached. 

1.  PromiMory  notei  The  maker  of  a  promU- 
8ory  note  cannot  be  made  liable  thereon  as  a 
debtor  of  the  judgment  defendant,  unless  it  is 
affirmativelj  shown  that  such  defendant  remains 
the  owner  of  the  note,  and  that  it  is  past  due. 
CommUaioners  ofJeff&n&n  County  v.  Fax,  Mor.  48. 

2.  Ileld,  that  if  A.  is  indebted  to  B.  on  a  prom- 
issory note  which  is  overdue,  G.  may  in  a  suit 
against  B.  garnish  A.  as  his  debtor,  and  hold 
him  liable,  when  the  note  is  assigned  after  gar- 
nishment and  before  the  garnishee  answers, 
when  the  garnishee  has  knowledge  of  the  fact 
at  the  time  the  answer  is  made.  Sevens  v.  Pugh, 
12  Iowa,  430. 

3>  A  note  transferred  before  due,  and  in  good 
faith,  cannot  be  avoided  by  a  subsequent  pay- 


ment on  garnishee  process,  but  such  payment 
would  be  good  against  an  assignee,  who  fraudu- 
lently obtained  the  note  to  defeat  the  creditors 
of  the  payee.    QiUam  ▼.  HyJb&r,  4  G.  Gr.  155. 

4.  Where  B.  testified  on  garnishee  process, 
that  he  executed  a  note  to  the  defendant^  but 
did  not  know  whether  he  still  held  the  note ; 
and  where  defendant  testified  that  he  held  the 
note,  but  claimed  that  the  money  belonged  to  his 
wife,  and  that  he  only  acted  as  her  agent. 
Hddt  that  as  the  money  was  controlled  by  her 
husband,  without  notice  of  the  wife's  owner- 
ship, and  as  the  note  had  not  been  negotiated, 
judgment  should  have  been  rendered  against  B. 
as  garnishee.  Reeves  d  Co,  v.  Jones,  4  G.  Gr. 
296. 

6.  While  the  rights  of  the  holder  of  a  promis- 
sory note  may  be  affected  by  a  garnishment  of 
the  maker  before  the  transfer  under  which  he 
claims,  the  rights  of  the  holder  who  received  a 
note  before  garnishment  are  not  affected  thereby. 
FouHer  v.  Doyle  et  oJ.,  16  Iowa,  534. 

6.  Qamishment  of  note  past  due.  The  gar. 
nlshment  of  the  maker  of  a  note  past  due  will 
not  render  him  liable,  unless  the  note  is  de- 
livered to  him  or  he  is  exonerated  or  indemni- 
fied from  all  further  liability  thereon.  Rev.,  § 
3211 ;  Hughes  v.  Monty,  24  Iowa,  499. 

7.  Assignment  of  debt  The  bona  fide  as- 
signment to  a  third  party  of  a  debt  by  the  de- 
fendant in  an  attachment  proceeding  is  not  af- 
fected by  garnishment  of  the  debtor  after  the 
date  of  such  assignment;  and  the  assignee 
may  intervene  in  the  garnishment  proceeding  for 
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the  puipofle  of  asgAtzni^UiiB  right  as  against  the 
plaintiff  in  thjS**»l{fl(Uunent.  Eadey  v.  OUbbs 
^a;.,29Jow»,lS9V 

8.  7^**i^^pfi^ee  of  an.nnnegotiable  Instm- 
m^^t^QaTd  give  notice  of  the  assignment  to 

•thp  4efotor,  and  if  snch  notice  is  not  given,  or  if, 
'•  •**.  V^^'  thereto,  the  judgment  of  garnishment  is 
I  *  rendered  against  the  debtor,  as  a  debtor  of  the 
assignor,  the  creditors,  by  garnishment,  will 
have  a  prior  daim  to  the  money  in  the  hands 
of  the  garnishee,  and  his  liability  to  the  as- 
signee is  destroyed.  WdU&r^Y.WcuMngtonlM, 
Co,,  1  Iowa,  404. 

9.  The  rule  in  relation  to  one  summoned  as 
the  debtor  of  the  principal  debtor  on  a  non- 
negotiable  debt  is,  that  the  assignee  of  the 
debt  should  give  notice  of  the  assignment  to 
the  garnishee  in  time  to  enable  him  to  show 
such  assignment  in  his  answer,  or  at  least 
before  judgment  against  him.  Having  re- 
ceived such  notice,  if  the  garnishee  neglects 
to  show  it  in  defense,  he  cannot  resist  a  subse- 
quent claim  of  the  assignee,  and,  on  the  other 
hand,  having  shown  such  assignment,  he  cannot 
be  charged  as  garnishee.  WaU&r»  v.  Th^  Wcuh- 
ingtonlm.  Go.^  1  Iowa,  404;  MoOoid  v.  Beatty, 
garnishee,  12  Ibid.  299. 

10.  Real  estate.  Qamishment  is  not  the 
proper  method  to  subject  the  real  estate  of  a 
debtor  in  the  hands  of  a  third  person  to  the  pay- 
ment  of  debts.  Seymour  et  al,  t.  Kramer  et  al,,  5 
Iowa,  285. 

11.  Qamishment  of  municipal  oorporation 
prior  to  Revision.  Corporations  are  liable  to 
the  process  of  garnishment.*  Taylor  t.  The 
Burlington  and  Miseouri  Railroad  Company,  6 
Iowa,  114;  Wales  <&  Son  y.  JfuscaUne,  4t  Ibid. 
802 ;  Burton  d  Stapleton  v.  Distriei  Township 
of  Warren,  11  Ibid.  166. 

12.  Waiver  of  exemption.  A  municipal  cor- 
poration may  waive  its  exemption  from  garnish- 
ment given  by  section  8196  of  the  Revision. 
Clapp  V.  Waiker  A  Davis,  25  Iowa»  815. 

13.  What  amounts  to  waiver.  Where  a 
school  district  was  garnished,  and  answered,  and 

*  This  rule  was  ohaDged  by  the  following  sec- 
tion of  the  Revision : 

''  Sac.  3196.  A  sheriff  or  constable  may  be  garnished 
(or  money  of  defendant  in  his  hands.  So  may  a 
Judgment  debtor  of  the  defendant,  when  the  Judg- 
ment has  not  been  previously  assigned  on  the  reoord 
or  by  writing  filed  In  the  office  of  the  clerk,  and  by 
him  minuted  as  an  assignment  on  the  margin  of  the 

Judgment  docket,  and  also  an  executor  for  money 
lue  from  the  decedent  to  the  defendant  maybe 
garnished,  but  a  municipal  or  political  corporation 
shall  not  be  garnished.  _^ 

This  section  Is  embraced  In  Code  of  1878,  section  2976. 


issue  being  taken  on  the  answer,  did  not  claim  its 
exemption  till  after  the  evidence  was  in  on  the 
trial ;  held,  that  the  exemption  was  waived.  Ibid, 

14.  Innkeeper  and  guest.  The  guest  of  an 
innkeeper  may  be  garnished  in  an  action  by  a 
creditor  against  the  innkeeper.  It  seems  that  debts 
due  by  a  municipal  or  political  corporation  are  the 
only  exceptions  to  the  operation  of  the  statute  re- 
specting the  garnishment  of  creditors  of  a  debtor. 
CaldfoeU  v.  Stetoart,  garnishee,  80  Iowa,  879. 

16. But  if  the  innkeeper  requires  the 

guest  to  pay,  or  pledge  payment,  in  advance  of 
his  keeping,  no  indebtedness  arises  that  is  the 
subject  of  garnishment.  Ibid. 

16.  Qamishment  of  assignee.  When  an  as- 
signor has  made  an  appropriation  of  certain 
property,  and  this  has  been  accepted  by  the 
assignee,  the  assignment  is  good,  and  the  holder 
thereof  will  not  be  liable  as  the  garnishee  of 
the  assignor.  Smith,  Ttoogood  dt  Co.  v.  Clarke 
db  Hefnley,  ga/mishees,  9  Iowa,  241. 

17.  Mortgage  of  chattels.  We  can  see  no 
reason  why  the  mortgagee,  [of  chattels]  may  not 
be  garnished  and  required  to  answer  the  amount 
of  his  claim  yet  unpaid,  the  amount  and  value 
of  the  property  he  holds  as  security  for  the 
same ;  and  if  above  the  amount  of  his  claim, 
then  that  he  should  be  held  responsible  from 
the  service  of  the  garnishment,  for  the  sale  or  dis- 
position of  any  property  thus  mortgaged,  over 
and  above  the  payment  of  his  own  claim.  Per 
Lows,  C.  J.,  in  Torb&rt  v.  Hay  den,  11  Iowa.  485. 

18.  Qamishment  of  fraudulent  mortgagee.  A 
creditor  of  a  fraudulent  mortgagor  may,  instead 
of  proceeding  in  equity  to  set  aside  the  mortgage 
or  levying  ui>on  the  property  and  claiming  the 
right  to  sell  it,  reach  the  property  included  in 
such  mortgage,  by  garnishing  the  mortgagee. 
Brainard  v.  VanKwen,  22  Iowa,  261. 

19.  Property  in  custodia  legis.  Under  our 
statute  money  belonging  to  a  debtor,  and  in  the 
possession  of  a  court  or  officer,  may  be  reached 
by  garnishment.  Patterson  v.  Pratt,  19  Iowa,  368. 

20.  The  surplus  moneys  arising  from  a  sale 
imder  deed  of  trust  may  be  garnished  in  the 
hands  of  the  trustee  to  satisfy  the  debt  of  the 
person  entitled  to  such  surplus.  Cook  db  Sar-^ 
gent  v.  DiUon  et  al„  9  Iowa,  407. 

n.  The  NoncB  OF  Gabiobhxbnt. 

21.  To  municipal  corporation.  A  notice  of 
garnishment  was  directed  to  "  P.  A.  Dey,  mayor 
of  Iowa  City ;  S.  P.  McCaddon,  recorder  of  Iowa. 
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City,  and  Benjamin  King,  treasurer  of  Iowa 
C3ity,"  and  informed  them  that  they  and  each  of 
them  were  "  attached  and  held  as  garnishee,  as 
a  debtor  and  as  a  person  holding  property  of" 
the  defendant ;  held,  that  the  service  of  such 
notice  did  not  give  the  court  jurisdiction  over 
Iowa  City.  Claflin,  MeUen  dfe  Co,  v.  J<mwi  OUy, 
garnishee,  12  Iowa,  284. 

22.  Service  on  partner.  A  firm  is  not  hound 
by  a  notice  of  garnishment  served  upon  one 
member  thereof,  when  such  service  is  not  made 
upon  him  for  the  purpose  of  notifying  the  firm. 
Bean  v.  Barney,  Seott  dh  Co.,  10  Iowa,  498. 

23.  When  notice  is  necessaxy.  Under  sec- 
tion 3270*  of  the  Revision  of  1860,  if  issue 
is  not  taken  upon  the  answer  of  a  garnishee  at 
the  same  term  at  which  it  is  filed,  the  garnishee 
is  entitled  to  notice  before  further  proceedings 
are  had ;  but  such  notice  is  unnecessary  where 
there  is  a  voluntary  appearance  either  in  person 
or  by  attorney.  Ktenne  v.  Anderson,  gamiahee, 
1:3  Towa,  565. 

III.  Answer  of  GAUNisHBaB. 
2^  The  garnishee's  answer,  when  uncont  re- 
verted, must  be  taken  as  true.  Bean  v.  Barney, 
Scott  cfe  Co.,  10  Iowa,  498 ;   Meeker  v.  Sanders, 

5  Ibid.  61. 

26.  liability  on  an  answer.  In  order  to 
charge  a  garnishee,  his  liability  must  be  shown 
by  his  answer,  or  by  evidence  aliunde.  If  the 
case  rests  alone  upon  the  answer,  it  must  show 
dearly  that  he  is  liable.  His  liability  is  never 
presumed.  Bnith,  Tviogood  db  Co,  v.  Clarke  db 
Henley,  ga/mishees,^  Iowa,  241. 

26.  Notice  of  garnishment  was  served  on  the 
8th,  the  defendant  answered  that  he  was  in- 
debted to  the  judgment  defendant  on  "the 
evening  of  the  7th,  and  about  the  time  of  the 
service  of  the  garnishment,"  etc.  HeUd,  that 
the  answer  warranted  the  presumption  that  in- 


*  Reprinted  as  section  8051,  Code  of  1878,  and 
as  follows : 

Sec.  3270.  InproceedlnKfl  by  garnishment  on  execu- 
tion, the  garnishee  shall  be  served  as  In  case  of  at- 
taobment ;  his  answer  may  be  taken  bv  the  officer  in 
the  same  way,  and  with  the  same  results ;  he  may  be 
notified  to  appear  at  the  term  of  court  in  the  same 
way.  and  with  the  same  results,  and  his  default 
shall  be  attended  with  the  same  conseauences. 
The  plaintiff  may  also.  If  the  garnishee  Is  called  into 
court,  ha\'e  a  case  docketed  aaralnst  him  without 
docket  fee,  and  upon  his  answer  to  the  officer,  issue 
may  bo  made  and  notice  thereof  given  hlni,  or  issue 
may  be  made  on  his  answer  In  court  without  any  no- 
tice thereon.  If  made  at  the  same  term ;  and  In  all 
these  and  every  other  particular,  the  proceedings 
shall  be  the  same  as  under  irarnishment  on  attach- 
ment* as  near  as  the  nature  of  the  case  will  allow. 
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debtedness  existed  at  the  time  of  the  service  of  the 
notice.    Hoops  t.  CvXbertson  <Sk  Reno,  17  Iowa,  305- 

27.  Judgment  should  not  be  rendered  against  a 
garnishee  when  his  answer  shows  that  the  goods 
and  credits  of  the  debtor  came  into  his  hands  in 
his  capacity  of  clerk  or  agent  for  a  third  party, 
and  that  he  had  delivered  them  to  his  employers 
who  were  creditors  of  said  debtor.  Tems  et  ai. 
V.  Foster,  8  G.  Or.  71. 

28.  The  liability  of  a  garnishee  on  his  answer 
discussed.  Bean  v.  Barney,  Scott  db  Co.,  10 
Iowa,  498. 

29.  Where  the  answer  of  the  garnishee 
claimed  to  show  that  he  held  property  under  an 
assignment  for  the  benefit  of  certain  creditors, 
naming  them,  and  the  plaintiff  asked  the  court 
to  instruct  the  jury  "  that  if  the  jury  believe 
from  the  evidence  that  the  property  mentioned 
in  the  assigpament  to  the  garnishee  embraced 
substantially  all  the  property  of  the  principal 
debtor,  not  exempt  from  execution,  said  assign- 
ment is  void  and  of  no  effect,  for  the  reason 
that  it  does  not  provide  for  the  payment. of  all 
the  creditors  of  the  party  making  it  in  propor- 
tion to  the  amount  of  their  respective  claims," 
which  was  refused  •by  the  court  because  there 
was  no  evidence  to  Which  it  would  apply  ;  the 
only  evidence  before  the  jury  being  the  answer 
of  the  garnishee.  Held,  that  the  answer  of  the 
garnishee  being  evidence,  and  the  counsel  for 
the  plaintiff  having  the  right  to  address  the 
jury  on  the  question  of  holding  property,  and  to 
show  from  such  answer  itself  that  the  garnishee 
did  hold  property  of  the  principal  debtor,  the 
instruction  asked  by  the  plaintiff  should  have 
been  given.    Bebb  v.  Preston,  1  Iowa,  460. 

30.  When  a  garnishee  answered  that  the  at- 
tachment defendant  had  placed  certain  notes  and 
bills  in  his  hands  as  an  attorney,  that  he  in- 
formed him  at  the  time  that  they  had  been 
hypothecated  to  a  bank  named,  to  which  the 
proceeds  should  be  paid ;  that  after  the  attach- 
ment the  bank  gave  him  a  similar  notice,  and 
that  suit  had  been  commenced  on  a  portion  of 
them  before  the  attachment  in  the  name  of  the 
bank  ;  Tield,  that  the  garnishee  was  not  liable  on 
the  answer.  Smith,  Twogood  db  Co.  v.  Clark  db 
Henley,  garnishees,  9  Iowa,  241. 

31.  Where  a  notice  of  garnishment  was  served 
within  ninety  days,  and  the  answer,  filed  at  the 
next  term  of  court,  having  been  mislaid  and  a 
new  answer  filed,  it  was  properly  held,  1.  That 
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the  new  answer  should  be  regarded  as  a  con- 
tinnation  of  the  first ;  2.  That  as  the  amount 
due  from  the  garnishee  was  for  personal  services 
rendered  within  ninety  days  next  preceding  the 
notice,  it  was  exempt  from  execution  and  at- 
tachment. Staekton  y.  "TJis  City  of  BurUngUnit 
4  Q.  Qt.  84. 

32.  To  render  a  judgment  against  a  garnishee 
on  his  answer  alone,  his  indebtedness  to  the  de- 
fendant must  be  clearly  admitted,  and  if  there 
be  a  reasonable  doubt  of  such  indebtedness, 
Judgment  should  not  be  rendered  against  him. 
Churcp.  y.  Simp9<m,  25  Iowa,  408. 

33.  A  judgment  against  a  garnishee  is  not 
authorized,  unless  it  is  made  to  appear  that  he 
was  legally  indebted  to  the  defendant.  Victor 
V.  Ths  Hartford  Fire  Insurance  Co.,  83  Iowa,  210. 

34.  Application  of  the  rule.  By  its  terms  a 
policy  of  insurance  became  forfeited  and  yoid 
by  change  of  occupancy  and  increase  of  hazard. 
Under  these  drcumstances  the  company  was  gai^ 
nished  at  the  suit  of  a  creditor  of  the  assured. 
Held,  the  company  not  being  legally  indebted  to 
the  assured,  that  a  subsequent  payment  to  the 
assured  of  the  uneajmcd  premium,  for  the  pur- 
pose of  obtaining  the  policy,  did  not  render  the 
company  liable  nor  authorize  a  judgment 
agaiLst  it.  Ibid, 

36.  Promissory  note.  The  answer  of  a  gaz^ 
nishee  that  he  holds  a  note  executed  by  a  third 
party  to  the  debtor,  which  he  received  from  the 
latter  for  the  purpose  of  paying  a  certain  judg- 
ment on  which  he  was  surety  for  the  stay  of 
execution,  will  not  justify  a  judgment  against 
the  garnishee.  Dryden  v.  Adams,  garnishee,  29 
Iowa,  195. 

36.  Mortgage  of  personal  property.  Where 
the  answer  of  a  garnishee  merely  shows  that  he 
holds  a  mortgage  on  personal  property  of  the 
debtor,  which  is  in  the  possession  of  the  latter, 
and  the  value  of  which  is  not  shown,  the  gar- 
nishee should  be  discharged.  First  National 
Bank  of  Newton  v.  Perry,  29  Iowa,  266. 

37.  General  assignment.  Two  persons  were 
garnished,  and  in  their  answer,  one  of  them 
professed  to  hold  the  property  in  his  hands 
under  an  assignment  of  a  judgment  debtor, 
for  the  benefit  of  the  creditors;  the  answer 
of  the  other  garnishee  alleged  that  his  name 
as  assignee  was  left  out  of  the  assignment 
by  mistake,  and  that  he  had  been  acting  un- 
der the  orders  and  control  of  the  assignee 
whose  name  was  inserted  in  the  deed,  which 


answer  was  not  denied.  The  court  rendered 
judgment  against  both  the  garnishees  for  the 
amount  of  judgment  against  the  principal 
debtor,  with  costs.  Held,  1.  The  proceedings 
against  the  garnishee  whose  name  was  omitted 
from  the  assignment  and  who  was  acting  under 
the  assignee,  should  have  been  dismissed ;  2. 
The  judgment  against  the  garnishees  was  er- 
roneous.   Meeker  v.  Sanders,  6  Iowa,  61. 

38.  liiahility  shown  notwithstanding  de- 
niaL  Where,  notwithstanding  the  general  de^ 
nial  of  the  garnishee  of  having  property  of,  or 
being  indebted  to,  the  attachment  defendant^ 
the  garnishee  proceeds  to  show  the  circum- 
stances under  which  he  does,  in  fact,  hold  prop- 
erty of  such  defendant,  the  legal  question  is, 
whether  he  so  holds  it  as  to  be  liable  to  the 
process ;  and  in  his  statement  of  the  whole  facts 
he  may  show  that  he  is  liable,  notwithstanding 
the  general  denial.    Betlb  v.  Preston,  1  Iowa,  460. 

39.  Where  liability  of  garnishee  is  contin- 
gent. When  it  appears  from  the  answer  that 
it  is  uncertain  whether  or  not  the  garnishee  is  in- 
debted to  or  holds  property  of  the  defendant,  and 
that  said  question  can  only  be  determined  upon 
the  happening  of  a  contingency  in  the  future, 
the  court  may,  upon  application  of  either  party, 
continue  the  proceedings  against  the  garnishee 
and  permit  and  require  him  to  make  further 
answer,  showing  the  result  upon  occurrence  of 
the  contingency.  WiUiams  d  Cunningham  v. 
Housel,  garnishee,  2  Iowa,  154. 

40.  Practice.  When  a  garnishee  answers,  (1) 
denying  that  he  owes  the  defendant,  or  that  he 
has  any  of  his  property,  rights  or  credits  in  his 
possession ;  and  (2)  showing  specially  that  he 
does,  in  fact,  hold  property  of  such  person  in  his 
possession,  the  plaintiff  may  take  issue  on  the 
general  answer,  and  is  not  required  to  propound 
specific  questions  to  explain  the  matters  stated 
in  such  special  answer.  Bebb  v.  Preston,  gar* 
)iishee,  8  Iowa,  825. 

41.  A  garnishee,  upon  making  his  answer, 
may  move  to  be  discharged.  C?iase  v.  Fbster, 
garnishee,  9  Iowa,  429. 

42.  Refusal  of  garnishee  to  answer.  A  gar^ 
nishee  is  not  liable  for  the  payment  of  the 
entire  debt  by  a  refusal  to  answer  a  question 
propounded  to  him  by  a  commissioner,  the  cor- 
rectness of  which  has  not  been  adjudicated  by  a 
court.    Sawyer  dt  Co.  v.  Weliib,  5  Iowa,  815. 

43.  Form  of  answers.  The  garnishee  is  not 
compelled  to  answer  the  general  questions  laid 
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down  in  the  statnte  categorically,  bat  may  go  on 
and  state  facts  and  circumstances,  and  leave  the 
question  of  his  liabflitj  to  the  court.  Betb  ▼. 
PT€9ton,  1  Iowa,  400 ;  S.  C,  8  Ibid.  825. 

44.  Question  for  Jury*  While  it  is  true  that 
the  truth  or  falsity  of  the  answer  is  the  issue  to 
be  tried  by  the  jury,  yet  it  is  not  the  truth  or 
falsity  of  any  one  proposition,  nor  of  any  part 
of  the  answer  in  particular,  but  the  question  is 
as  to  the  truth  or  fklsity  of  the  leading  ultimate 
denial  of  being  indebted  to,  or  haying  no  prop- 
erty of  defendant  in  his  hands.  Bdiib  v.  Preston, 
1  Iowa,  460. 

46.  Notice.  The  garnishee's  answer  brings 
him  into  court»  and  after  it  is  made  and  before 
it  is  disposed  of,  he  must  take  notice,  as  a  party 
to  an  action,  of  every  thing  that  is  done,  and  fol- 
low  it  on  change  of  venue.  Ohate  v.  Faster, 
gamiihee,  9  Iowa,  429. 

17.  The  Gabnishsb,  his  Bights  ahd  Liabil- 

xtijbS. 

46.  laiabiUty  of  garnishee.  To  charge  a  gar- 
nishee, his  liability  must  be  afflrmoHosly  shown. 
Morse  v.  MarshaU,  garnishee,  22  Iowa,  290. 

47.  Answer.  A  garnishee  will  not  be  charged 
on  his  answer  alone,  unless  it  contains  a  dear 
admission  of  a  debt  due  to,  or  the  possession  of 
money  or  attachable  property  of,  the  defendant. 
Ibid: 

48.  Doubt  And  if  it  be  left  in  reasonable 
doubt  whether  he  is  chargeable  or  not,  he  is  en- 
titled to  a  judgment  in  his  favor.  Ibid, 

49.  The  liability  of  the  garnishee  must  be  af- 
firmatively shown  by  the  evidence,  or  clearly 
appear  from  his  answer,  or  he  will  not  be  held. 
FaneeU  A  Co,  ▼.  HoweU  <&  Co.,  2^  Iowa,  881. 

60.  To  render  the  garnishee  liable  to  the 
creditor,  it  must  be  made  to  appear  that  he  was 
indebted  to  the  defendant,  or  had  property,  etc., 
at  the  time  or  subsequent  to  the  seMce  of  the 
garnishee  notice.  Weire  v.  The  City  of  Daven- 
port et  cU,,  11  Iowa,  49. 

61.  The  garnishee  is  under  no  greater  lia^ 
bility  to  his  garnishor  than  to  his  creditor.  WH' 
eon  V.  Albnght,  2  G.  Or,  126. 

62.  The  garnishee  can  be  charged  only  to  the 
extent  of  his  liability  to  the  defendant  WU- 
liams  <&  Cunningham  v.  Bouseit,  gamUhee,  2 
Iowa.  154 ;  BM  v.  Preston,  1  Ibid.  460 ;  FifiM 
V.  Wood,  garnishee,  9  Ibid.  249. 

63.  Primarily  a  garnishee  is  taken  to  be  an 
innocent  person  who  is  called  into  court  as 


owing  money  to  another,  or  as  having  property 
of  another  in  his  hands,  and  in  either  case  with- 
out fault  or  blame ;  and  he  is  supposed  to  stand 
indifferent  as  to  wlio  shall  have  the  money  or 
property.  Walters  v.  Washington  Ins,  Co.,  1  Iowa, 
404 ;  Williams  dk  Cunningham  v.  Housel,  supra, 

64.  A  garnishee  is  never,  except  by  his  own 
carelessness  or  negligence,  to  be  placed  in  a 
worse  situation  than  he  would  occupy  if  the 
attachment  or  execution  defendant  were  him- 
self prosecuting  his  claim  against  him.  Burton 
<&  Stapleton  v.  District  Totenskip  of  Warren,  11 
Iowa,  166 ;  Smith,  Twogood  db  Co.  v.  Clarke  d 
Henley,  9  Ibid.  241 ;  McCord  v.  BeaOey,  12  Ibid. 
299. 

66.  A  garnishee  is  not  required,  upon  service 
of  notice,  to  tender  or  bring  into  court  the  money 
or  property  in  his  hands  liable  to  the  garnish- 
ment ;  and  does  not  by  retaining  the  same  ren- 
der himself  liable  for  costs.  He  is  rendered 
liable  only  by  a  refusal  to  answer,  or  by  con- 
duct seeking  to  avoid  a  fair  investigation  of  his 
liability  to  the  defendant.  Bandolph  &  Leslie 
V.  Headip,  11  Iowa,  87. 

66.  In  the  process  of  garnishment  the  gar- 
nishee is  not  presumed  to  be  indebted  to  the 
defendant.  The  burden  of  showing  his  liability 
is  upon  the  plaintiff;  and  this  is  done  either 
upon  his  answer  or  by  Joining  issues  on  the 
answer  and  by  showing  it  by  other  proof.  The 
presumption  is  against  the  garnishee  only  as  to 
matters  which  he  is  bound  to  know,  to  ascer- 
tain and  to  state,  and  which  he  leaves  doubtful 
or  unexplained.  Williams  dh  Cunningham  v. 
H(nisel,garnis7iee,2low&,  154 ;  Wilson  v.  Albright, 
2  G.  Gr.  125. 

67.  Where  a  garnishee  answered  "At  the 
time  of  the  service  of  the  garnishee  notice 
in  this  action,  I  had  under  my  control  prop- 
erty of  the  defendant  to  the  amount  of  prob- 
ably (2,000,  it  may  have  been  more  or  less. 
This  property  had  been  previously  attached  at 
the  suit  of  A  v.  B,  and  released  by  a  bond  on 
which  I  was  surety.  To  secure  me  against  lisr 
bility  on  such  bond,  B  executed  to  me  a  chattel 
mortgage  on  said  property,  with  power  at  any 
time  to  take  the  same  into  my  possession.  Pre- 
vious to  my  being  garnisheed  in  this  suit  I  had 
taken  possession  of  said  property  and  was  sell- 
ing the  same  under  a  subsequent  agreement 
between  said  B  and  myself.  Since  the  time  of 
my  garnishment  in  this  action  the  said  property 
was  attached  by  C,  sheriff,  and  taken  from  my 
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possession.  The  aboye-mentioned  suit  of  A  v. 
B,  in  which  the  said  property  was  attached,  was 
brought  for  about  $1,000  and  costs/'  it  was  hM, 
that  the  garnishee  was  not  bound  hy  the  state- 
ment of  the  costs  or  by  his  estimate  of  the 
property.  WiUiatM  db  OunningJuvmy,  Ebtuel, 
garnishes,  2  Iowa,  164. 

68.  Agency  presumed.  Where  garnishees 
were  in  possession  of  goods  under  a  chattel 
mortgage  executed  before  the  garnishment  by 
one  claiming  to  be  their  debtor's  agent,  held, 
that  the  authority  of  the  agent  will  be  presumed 
in  the  absence  of  its  disaffirmance  by  his  princi- 
pal.   FarweU  v.  Hoioard,  26  Iowa,  881. 

69.  When  chargeable  with  interest  A  gar- 
flishee  is  not  chargeable  with  interest  upon 
funds  in  his  hands  from  the  time  of  garnish- 
ment, unless  he  appears  as  a  litigant,  or  it  is 
made  to  appear  that  he  has  used  said  funds. 
Moore  v.  Lowrey,  25  Iowa,  386. 

60.  Assignable  mortgage.  A  garnishee  can- 
not be  made  liable  on  a  mortgage  which  is  not 
negotiable  but  is  assignable,  unless  the  mort- 
gage is  produced,  or  the  garnishee  is  completely 
exonerated  or  indemnified  from  liability  thereon 
after  he  may  have  satisfied  the  judgment.  (Rev. 
1860,  §8211.*)  TVmwww  V.  JaAnion,  16  Iowa,  28. 

61.  Mortgagee  of  personal  property.  A 
mortgagee  of  personal  property  which  has  never 
come  into  his  possession  is  not  bound,  after  gar- 
nishment by  an  attaching  creditor  of  the  mort- 
gagor, to  take  possession  of  the  property  for  the* 
benefit  of  such  creditor,  and  cannot,  in  the  ab- 
sence of  fraud  or  collusion,  be  held  liable  for 
the  same,  though  it  exceeded  in  value  the 
amount  of  his  mortgage.  Ourtis  v.  Raymond 
Bros,  db  Co,,  29  Iowa,  62. 

62.  Bxecutor.  Where  C,  as  executor  of  the 
estate  of  P.,  was  garnished,  and  answered  that 
P.  was  indebted  to  M.  K.  &  Co.  in  the  sum  of 
$140 ;  that  M.  had  verbally  contracted  to  buy 
two  lots  of  P.,  and  to  pay  $300  for  them,  half 
in  printing  and  half  in  cash ;  that  the  bill  of  M. 
K.  &  Co.  was  to  go  in  part  payment ;  that  "  in 
case  the  balance  of  said  purchase-money  is  not 
paid,  and  I  should  conclude  to  rescind  the  con- 
tract and  receive  back  the  two  lots,  then  the  es- 
tate will  be  owing  about  the  amount  of  $140. 

*  Reprinted  as  section  ^2900,  Code  of  1878,  and 
as  follows : 

Bbo.  8S11.  The  garnishee  shall  not  be  made  liable 
on  a  debt  due  bv  negotiable  or  assignable  paper,  un- 
less such  paper  Is  delivered,  or  the  garnishee  com- 
pletely exonerated  or  indemnljled  from  all  liability 
thereon,  after  he  may  have  satisfied  the  Judgment. 


Held,  that  the  court  was  justified  in  rendering 
judgment  against  the  garnishee,  to  be  paid  by 
the  estate.  Morgan  v.  McLaren,  4  G.  Gr.  636. 
63.  Bffoot  of  defiratt.  When  a  garnishee  is 
called  and  fails  to  appear,  a  default  may  be 
entered  against  him,  though  no  interrogatories, 
as  contemplated  by  the  statute,  have  been  pre- 
pared and  propounded  by  the  plaintiff.  It  is 
not  necessary  to  submit  such  interrogatories  be- 
fore the  appearance  of  the  garnishee.  Pa/rmen' 
tor  V.  Vhilds;  Ncble  v.  The  tame;  Eberman  ▼. 
The  same,  12  Iowa,  22. 

6^  Change  of  Tenna.  Where  the  garnishee 
appeared  and  answered  the  general  interrogato- 
ries, and  at  the  next  term  the  venue  was  changed 
on  plaintifiT's  motion,  to  another  county,  where  a 
replication,  setting  up  new  matter,  w&s  filed,  to 
which  there  was  no  rejoinder  (no  further  notice 
having  been  given  to  the  garnishee) ;  Beld,  that 
the  garnishee  was  in  default,  and  that  as  he 
did  not  object  in  the  court  below,  he  cannot  in 
thi*  court.  C?uue  v.  Foster,  garnishee,  9  Iowa, 
429. 

66.  a«niiBhee's  lien.  A  garnishee  holdhig 
property  of  the  attachment  defendant,  upon 
which  he  has  a  lien,  has  a  right  to  hold  the 
same  until  his  lien  is  discharged.  It  is  error  to 
render  an  absolute  judgment  against  such  a 
garnishee  upon  his  failure  to  deliver  the  prop- 
erty to  the  sheriff  as  provided  by  sections  1891 
and  1893  of  the  Code  of  1851.  Smith,  Twogood 
dk  Co.  V.  Clarke  dt  Henley y  garnishees,  9  Iowa,  241. 

66.  What  gamiahee  may  be  required  to  dis- 
close. A  garnishee  may  be  required  to  disclose 
what  he  knows,  both  in  regard  to  his  own  in- 
debtedness and  the  indebtedness  of  other  per- 
sons to  the  attachment  defendant;  but  the 
answer  binds  no  one  but  the  party  making  it. 
Bean  v.  Barney,  Scott  db  Co.,  10  Iowa,  498 ;  Bebb 
V.  Preston,  1  Ibid.  460. 

67.  Negligent  garnishee.  The  law  will  not 
protect  a  negligent  garnishee,  especially  when 
such  negligence  may  result  in  injury  to  a  bona 
fide  creditor.  Houston  v.  Wokott  dt  Co.,  7  Iowa, 
178,  and  see  Large  v.  Moore,  17  Ibid.  258 ;  Fbgg 
V.  ParA^,  11  Ibid.  18. 

68.  Where  a  garnishee  by  his  negligence  suf- 
fers two  judgments  to  be  rendered  against  him 
for  the  same  indebtedness,  and  he  voluntarily 
pays  the  last  one,  the  law  will  not  protect  him 
nor  will  equity  relieve  him  from  the  conse- 
quences of  his  neglect,  unless  there  is  fraud,  ac- 
cident, or  mistake.  Ibid. 
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69.  MalMT   of  pronissory  note:   pleading. 

The  pendency  of  a  garnishment  proceeding 
against  the  maker  of  a  promissory  note  does 
not  constitnte  matter  for  a  plea  in  bar  to  a  re- 
covery on  the  note  in  a  suit  by  an  assignee 
thereof,  who  received  it  after  dae  and  after 
garnishment  of  the  maker.  Bat  snch  a  defense 
may  be  pleaded  in  abatement;  and  the  issue 
thereon  should  be  submitted  to  the  jury,  that 
their  Terdict  and  judgment  may  be  distin- 
guished from  those  upon  matter  pleaded  in  bar 
(Revision,  §  8124 ;  Code  of  1878,  §  2851).  CHse 
V.  Fredwme,27  Iowa,  280. 

70. effBot    of  Judgment.     When    the 

makers  of  a  note,  payable  to  A.  B.  alone,  were 
summoned  as  garnishees  of  the  payee,  and  as 
such  admitted  their  liability  to  the  payee,  upon 
whidi  judgment  was  rendered,  it  was  held  that 
such  judgment  did  not  discharge  them  as  to 
their  liability  on  the  note  in  the  hands  of  an 
assignee.  Chmmiuhners  of  Jefferwn  C&unty  v. 
Fax  a  (d.,  Mor.  48. 

71.  Paying  debt  after  notioeb  A  mortgagee 
of  chattels  in  possession,  after  being  garnished 
by  a  creditor  of  the  mortgagor,  paid  the  accrued 
rent  for  the  storehouse  in  which  the  goods  had 
been  kept.  EM,  that  as  the  landlord's  lien 
could'have  been  enforced  against  the  goods  in 
the  mortgagee's  hands,  the  amount  so  paid 
should  have  been  credited  him,  as  against  the 
gamisheeing  creditor.  Doane  dt  Co.  v.  Garret- 
4on,  24  Iowa,  851. 

72.  Bffect  of  gamishmant.  Until  an  order  is 
entered  discliarging  the  garnishee,  he  should 
refuse  payment  to  his  creditor  of  any  money  or 
property  subject  to  the  garnishee  proceeding ; 
if  he  does  pay,  it  is  at  his  own  risk.  JBughea  v. 
Monty,  24  Iowa,  499. 

73.  Payment  aftar  servioeb  A  garnishee  can- 
not pay  over  money  to  the  defendant  after  gar- 
nishment, though  defendant  receive  it  as  agent 
of,  and  in  payment  of  a  note  given  to,  the  de- 
fendant's son,  for  property  purchased  of  the 
father,  but  which,  it  was  afterward  claimed,  be- 
longed to  the  son,  if  in  fact  the  property  belonged 
to  the  father,  and  the  use  of  the  son's  name  was 
merely  to  defraud  defendant's  creditors,  and  the 
garnishee  knew  tliat  the  object  of  the  garnish- 
ment was  to  reach  this  money.  Keller  v.  8C.  John 
aaL,22  Iowa,  565. 

74i  Assignment  of  debt:  intervention:  evi- 
dence. The  bona  fide  assignment  to  a  third 
party  of  a  debt  by  the  defendant  in  an  attach- 


ment proceeding,  is  not  affected  by  garnishment 
of  the  debtor  after  the  date  of  such  assignment ; 
and  the  assignee  may  intervene  in  the  garnish- 
ment proceeding  for  the  purpose  of  asserting 
his  right  as  against  the  plaintiff  in  the  attach- 
ment.   Eaeley  v.  Giibs  et  al.,  29  Iowa,  129. 

76.  In  a  proceeding  of  this  character,  the 
answer  of  the  garnishee  in  the  garnishment 
proceeding,  or  to  the  petition  of  intervention, 
cannot  properly  be  considered  as  evidence 
against  the  assignee  who  thus  intervenes.  Ibid, 

76.  Purchaser  with  notice^  The  rights  of  a 
purchaser  of  a  gamisheed  claim,  with  notice,  dis- 
cussed and  determined.  Burton  <&  Stapleton  t. 
District  Tovmship  of  Waaren,  11  Iowa,  165. 

y.  Rights  of  Obioinal  Defendant. 

77.  Right  to  oljeot  to  Judgment  against  gaiv 
nishee.  When  a  party  garnished  is  the  debtor 
of  the  original  defendant,  and  answers  confess- 
ing an  indebtedness,  the  original  defendant  may 
make  any  objection  to  judgment  being  rendered 
against  the  garnishee,  which  goes  to  show  that 
the  indebtedness  is  exempt  from  execution  or 
attachment,  or  that  the  judgment  is  satisfied, 
or  any  other  defense  of  a  like  nature ;  but  he 
cannot  interpose  the  objection  to  a  judgment 
against  the  garnishee,  that  the  garnishee  is  not 
liable  to  the  process  of  garnishment.  Walee  dt 
Son  V.  TTie  Oity  of  MuaecUinc,  gamiehee,  4  Iowa, 
802 ;  Stockton  v.  The  City  of  Burlingt<m,  4  G. 
Gr.84. 

78.  The  objection  that  a  party  garnished  is 
exempt  from  the  process  of  garnishment,  is  a 
privilege  which  the  garnishee  alone  can  assert. 
Ibid. 

79.  Neglect  in  proceeding  against  a  gaiv 
nishee  does  not  discharge  the  judgment  defend* 
ant.    Brice  v.  Coflrr  et  al.,  18  Iowa,  599. 

80.  AppeaL  The  principal  defendant  may 
appeal  from  a  judgment  against  a  garnishee. 
Sinard  v.  Oleason,  19  Iowa,  165. 

VI.  Judgment  against  Gabnibhek. 

81.  Original  obligors.  Judgment  cannot  be 
rendered  in  a  proceeding  by  garnishment  against 
one  of  two  obligors.  Wilson  v.  Albright,  2  G. 
Gr.  125. 

82.  Joint  Judgment  against  garnishee.  A 
judgment  in  a  garnishment  proceeding  will  not 
be  reversed  because  rendered  jointly  against 
different  garnishees,  who  answered  separately, 
when  the  reply  was  to  all  of  such  answers,  and 
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it  is  not  shown  but  that  the  evidence  established 
the  joint  liability  of  the  garnishees.  Boyd  ▼. 
Butledge,  25  Iowa,  271. 

83.  Reference  to  original  Judgm^t  Where 
the  record  entry  of  judgment  against  garnishees 
contained  the  title  of  the  cause  in  which  the 
original  judgment  was  rendered,  distinctly  and 
fully  stated;  held,  thAt  this  was  a  compliance 
with  Rev.,  §  8213  (Code  of  1878,  §  2992),  which 
requires  the  judgment  against  the  garnishee  to 
distinctly  refer  to  the  original  judgment.  Ibid, 

84i  Before  maturity.  Judgment  cannot  be 
rendered  against  a  garnishee  upon  his  liability 
before  it  becomes  due.  WUson  v.  AlMght,  2  Q. 
Gr.  125. 

86.  Ck)8ta.  When  the  garnishee  is  chargeable 
and  has  sufficient  assets  of  the  defendant  in  his 
hands  to  pay  the  plaintiff 's  debt,  and  costs  of 
the  original  suit,  judgment  may  be  rendered 
against  him  for  said  debt  and  costs.  Williams 
dk  Ounningham  v.  Housel,  2  Iowa,  154. 

86.  If  a  garnishee  refuses  to  answer,  or  seeks 
to  avoid  a  fair  investigation  of  his  liability,  he 
should  be  only  chargeable  with  any  costs  occa- 
sioned by  such  conduct.  Randolph  <&  Leslie  v. 
Heaslip,  11  Iowa.  37. 

87.  B£foot  of  Judgment  by  de&ult  against 
garnishee.  A  judgment  by  default  against  a 
garnishee,  who  failed  to  appear  in  an  attach- 
ment proceeding  in  which  he  was  garnished, 
constitutes  no  bar  to  a  subsequent  action  against 
him  on  the  debt  for  which  he  was  gamishe4  bye 
one  claiming  to  own  or  hold  the  same  by  assign- 
ment from  the  defendant  in  the  attachment 
proceeding,  prior  to  the  garnishment. 

Argu,  For  a  mere  failure  to  appear,  a  gar- 
nishee is  not  liable  to  pay  the  amount  of  the 
judgment  until  he  has  had  an  opportunity  to 
show  cause  against  the  issuing  of  an  execution ; 
and  this  would  enable  the  garnishee  to  protect 
himself  from  liability  in  the  present  case  by 
showing  the  assignment  of  the  debt  to  plaintiff 
and  the  judgment  in  his  favor  against  him 
thereon.    McPhaU  d  Co.  v.  Hyatt,  29  Iowa,  137. 

88.  Setting  aside  of  :mexitorioiu  defense  must 
be  shown.  A  garnishee  notified  to  appear  and 
show  cause  why  execution  should  not  issue  on 
a  judgment  previously  rendered  against  him, 
by  default,  must  show  a  meritorious  defense  in 
connection  with  his  excuse  for  being  in  default. 
jpyield  V.  Wood,  garnishee,  9  Iowa,  249 ;  Parmen' 
Ur  V.  OhUds;  Noble  v.  OhUds;  Eberman  v.  The 
Same,  12  Ibid.  22. 


89.  He  may  file  an  answer  to  the  interroga* 
tories  provided  by  the  Code,  denying  his  lia- 
bility,  with  his  affidavit  excusing  his  default, 
but  such  answer  will  not  be  heard  until  the  de- 
fault is  set  aside.  Fifield  v.  Wood,  garnishee^  9 
Iowa.  249. 

90.  The  plaintiff  is  not  required  to  file  a  x>eti- 
tion  when  'balling  upon  a  garnishee,  against 
whom  judgment  by  default  has  been  rendered, 
to  show  cause  why  an  execution  should  not 
issue.  The  service  of  notice  to  appear  and  show 
cause  is  sufficient.  Ibid. 

91.  When  the  record  shows  affirmatively  that 
a  garnishee  was  called  and  failed  to  appear,  this 
court  will  not  interfere  with  an  order  of  the 
court  below,  refusing  to  set  aside  a  default,  upon 
the  unsupported  affidavit  of  the  garnishee, 
showing  that  he  was  at  all  times  in  court  ready 
to  answer.  Parmenter  v.  OJtilds;  Noble  v.  The 
Same  ;  Eberman  v.  The  Same,  12  Iowa,  22. 

92.  Equitable  relief^  To  entitle  a  garrnishee 
to  relief  in  equity,  against  a  judgment  at  law, 
when  his  defense  could  have  been  made  in  a 
court  of  law,  he  must  show  that  his  failure  to 
make  defense  to  the  judgment  complained  of, 
was  not  attributable  to  his  own  omission  or  de- 
fault.   Houston  V.  Wolcoti,  7  Iowa,  173. 

93.  Voidable  Judgment  If  a  judgment  upon 
which  a  person  has  been  garnished  be  voidable 
only,  and  not  void,  it  is  sufficient  to  protect  the 
garnishee,  and  to  this  extent  he  should  be  lim- 
ited in  his  examination  of  the  proceedings  in 
which  such  judgment  is  based.  Houston  v. 
Walcott  cfe  Co.,  1  Iowa,  86. 

94.  The  legal  effect  of  a  Judgment  against  a 
garnishee  upon  his  answer,  condemning  the 
property  or  debt  in  his  hands,  is  to  satisfy,  to 
the  extent  thereof,  the  indebtedness  between 
the  garnishee  and  the  principal  debtor,  and  it  ia 
not  necessary  that  such  satisfaction  shall  be 
ordered  in  the  judgment  entry.  Stadler  Bros, 
db  Co.  V.  Parmelee  <j&  Watts,  14  Iowa,  175. 

96.  Bxtent  of  and  right  to  Judgment  The 
garnishee  should  be  placed  in  no  worse  condi- 
tion by  the  judgment  of  the  court,  than  would 
be  done  if  the  attachment  defendant  himself 
were  enforcing  his  claim.  Smith,  Twogood  <fr 
Co,  V.  Clarke  &  Henley,  garnishees,^  Iowa,  241. 

96.  The  right  to  recover  against  a  garnishee 
is  dependent  upon  the  recovery  of  a  judgment 
against  the  principal ;  and  a  judgment  against 
the  garnishee,  before  judgment  against  the 
principal,  is  erroneous.    Bean  v.  Bameffj  10 
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Iowa,  498:  BartanY.8mUh,Tlhid.S6i  ToU  t. 
Knight,  15  Ibid.  870. 

97«  No  jadgment  can  be  rendered  against  a 
garnishee  until  judgment  is  recovered  against 
the  principal  debtor  ;  and  in  setting  up  a  prior 
garnishment  as  a  defense  to  an  action  on  a  prom- 
issory note,  the  garnishee  should  show  that  a 
judgment  has  been  recovered  against  the  prin- 
cipal defendant  in  the  action,  in  which  he  was 
garnished.    Barton  v.  Smith,  7  Iowa,  85. 

98.  A  judgment  against  a  garnishee  should 
not  exceed  that  against  the  judgment  defendant, 
including  the  costs  thereof.  Timmons  v.  John- 
ion,  15  Iowa,  28 ;  ToU  v.  Knight,  Ibid.  870. 

99.  When  Judgment  is  no  defense.  A  judg- 
ment in  garnishment  against  an  attorney  for 
moneys  collected  and  held  by  him  for  the  judg^ 
ment  defendant,  is  not  a  suffiaent  defense  to  an 
action  against  the  garnishee  for  such  moneys, 
by  an  assignee  of  the  judgment  defendant,  if  it 
is  shown  that,  at  the  time  the  answer  in  gar- 
nishment was  filed,  the  garnishee  had  knowl- 
edge of  the  fact  that  the  claim  upon  which  the 
money  had  been  collected  by  him  had  been  as- 
signed to  the  plaintiff,  but  that  he  failed  to  set 
up  that  fact  in  his  answer.  Large  v.  Moore,  17 
Iowa..  258,  and  §  65,  ante. 

100.  Failure  to  enter  retom  of  ezeootion.  The 
failure  of  a  justice  to  enter  upon  his  docket  a 
return  of  the  execution  on  which  a  person  has 
been  garnished  before  judgment  is  rendered 
against  the  garnishee,  is  not  such  an  error  as 
will  entitle  the  garnishee  to  a  reversal  of  the 
judgnaent  rendered  against  him.  BovMon  v. 
WaleoU  <fc  Co,,  1  Iowa,  86. 

101.  A  garnishee  may  avoid  the  Judgment 
agaixuit  ^^™«m>i^  by  paying  over  money  or  prop- 
erty in  his  x>ossession,  belonging  to  the  execu- 
tion defendant,  to  the  sheriff  or  officer  serving 
the  process.  When  a  judgment  is  rendered  it 
should  be  for  a  sum  certain  and  in  money. 
Ibid. 

102.  When  the  right  to  render  a  Judgment 
against  the  garnishee  is  not  contested,  but  it  is 
alleged  that  the  judgment  rendered  is  erroneous, 
as  in  requiring  the  garnishee  to  pay  a  sum  cer- 
tain in  goods,  within  a  specific  time,  and  in  de- 
faalt  thereof  that  the  plaintiff  recover  the  same 
sum  in  money,  the  error  not  being  prejudicial 
to  the  rights  of  the  garnishee,  but  for  his  ben- 
efit, the  judgment  will  not  be  reversed  at  his 
instance.  Ibid, 


103.  Bffeot  of  decision  in  suinreme    oonrt 

Where  a  motion  to  quash  an  attachment  because 
of  a  defect  in  the  petition  was  sustained  in  the 
supreme  court,  and  the  defect  was  cured  by 
amendment  after  the  cause  was  remanded  to  the 
district  court  and  judgment  rendered  against 
the  garnishee,  it  was  held,  that  the  decision  of 
the  supreme  court  did  not  discharge  the  gar- 
nishee, and  that  there  was  no  error  in  the  subse- 
quent judgment  against  him.  Stadl&r  Broi.  A 
Co.  V.  Parmelee  <&  Watts,  14  Iowa,  175. 

104.  Jadgment  payable  in  property.  Where 
the  garnishee  in  his  answer  stated  that  he  pur- 
chased of  the  defendants  "  a  lot  of  wheat  at  the 
price  of  $500,  for  which  he  was  to  pay  in  mer- 
chandise or  trade,  at  his  store  in  Warren  county, 
as  the  same  might  be  demanded,"  and  that  "he 
gave  his  due-bill  accordingly,  which  was  assign- 
able," it  was  held,  that  the  court  below  erred  in 
rendering  an  unconditional  judgment ;  that  the 
judgment  should  have  been  for  the  amount 
named,  dischargeable  in  goods  or  merchandise  at 
a  fair  value,  to  be  place4  at  the  disposal  of  the 
sheriff,  in  default  of  which  the  judgment  should, 
on  motion,  be  made  absolute  and  be  enforced  by 
general  execution.  Ibid. 


aBNBRAL  TBRBS.* 

1.  Appeal:  aot  of  1868.  Sections  17  and  18 
of  chapter  86,  Laws  of  1868,  relate  to  judgments 
rendered  after  that  act  went  into  operation,  and 
as  to  these,  appeals  must  be  taken  to  the  gen- 
eral term,  and  within  the  three  months  pre- 
scribed. But  judgments  rendered  before  said 
act  went  into  operation  are  not  affected  thereby, 
and  an  appeal  therefrom  lies  directly  to  the 
supreme  court,  and  may  be  taken  within  one 
year  from  the  rendition  of  the  judgment. 
Wright,  J. ,  dissenting.  Simberskjf  t.  Smith,  27 
Iowa,  177. 

2.  The  general  term  is  an  intermediate  appel- 
late tribunal  provided  by  law  for  a  substantial 
purpose,  and  causes  taken  on  appeal  thereto 
should  be  argued,  examined  and  decided  with 
appropriate  and  befitting  care.  An  affirmance 
by  consent  with  a  view  to  an  ultimate  appeal 
to  the  supreme  court  ought  not  to  be  allowed 
by  the  general  term.  Roads  v.  Gorman,  27  Iowa, 
888. 

*  Abolished  by  chapter  41,  Laws  of  1870. 
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3.  Judgment  on  appeaL  The  general  term 
is  not  authorized  to  render  a  new  judgment  on 
appeal,  but  only  to  direct  what  one  should  be 
entered  bj  the  court  below,  and  order  the  tran- 
script returned  to  the  clerk  thereof  for  that 
purpose.     Gordon  et  aZ,  v.  DaXby,  80  Iowa,  223. 


OIPT. 

1.  Burden  of  proo£  As  to  the  burden  of 
proof,  where  a  party  seeks  to  divest  another  of 
the  legal  title  to  real  estate,  on  the  ground  of  a 
parol  gift,  upon  conditions  which  he  alleges 
have  been  complied  with  by  him,  see  WiUia/mr 
son  V.  Williamson,  4  Iowa,  279. 

2.  Performance  of  conditions :  estoppeL  To 
entitle  a  donee  of  personal  property  to  claim 
that  the  gift  is  irrevocable,  and  invests  him 
with  the  right  to  the  property,  it  must  be  shown 
that  he  has  complied  with  certain  conditions 
upon  which  the  gift  was  made.  Berry  v.  Berry 
et  al.,  81  Iowa,  415. 

3. The  fact  that  an  agent  of  the  donor, 

or  one  having  the  possession  of  the  property, 
delivered  it  without  authority  to  the  donee,  he 
not  being  entitled  thereto,  not  having  performed 
the  conditions  imposed,  would  not  bind  the 
donor,  nor  would  his  mere  failure  to  repudiate 
it  estop  him  from  afterward  denying  the  right 
of  the  donee.  Ibid, 


QRAND  JURY. 

See  Criminal  Law. 


GRANT. 

See  Conyetangb;  Half-bbbbd  Tract;  Pub- 
,     Lie  Lands;  Railroad. 


GUARANTY. 


1.  Oonstruction.  A  general  guaranty  by  the 
defendant  to  the  plaintiff  as  follows  :  "  I  hereby 
agree  that  it  shall  not  be  necessary  for  you  to 
present  for  payment,  etc.,  any  bills  or  notes 
which  are  now  in,  or  which  may  at  any  time 
hereafter  come  into  your  liands,  indorsed  by 
me/'  etc.,  is  presumed  to  continue  in  force  until 
the  guarantor  shows  that  it  has  been  rescinded. 
Knight  v.  Fox,  Mor.  305. 


2.  Oonsideration :  pleading.  A  written  guar- 
anty, to  pay  the  debt  of  another  person,  imports 
a  consideration,  and  no  consideration  need  be 
alleged  or  proved.  Code  1851,  section  975 ;  Re- 
vision ISftO,  section  1824;  Code  1878,  section 
2113  ;  hinder  v.  Ldke,  6  Iowa,  164 ;  Towsley  v. 
Olds,  6  Ibid.  526 ;  Blake  v.  Blake,  7  Ibid.  46 ; 
Henderson  v.  Booth,  11  Ibid.  212 ;  8aHn  A  Moon 
V.  Ha/rris,  12  Ibid.  87 ;  Leach  v.  Thompson,  15 
Ibid.  880. 

3.  Notice  of  principal's  fidlure  not  neces- 
sary. In  an  action  on  a  written  contract  of 
guaranty,  it  is  not  necessary  to  allege  or  prove 
notice  to  the  defendant  of  the  principal's  failure 
to  discharge  the  liability.  Henderson  v.  Booth, 
11  Iowa,  212. 

4.  Joint  liability.  A  party  who  unites  with 
the  tenant  in  a  lease,  to  guaranty  the  payment  of 
rent,  becomes  jointly  liable  with  the  tenant,  as 
soon  as  there  is  a  failure  to  pay.  McLott,  Cor- 
bin  <fe  White  v.  Bakery,  11  Iowa,  823. 

6.  County  warrant.  The  contract  of  a  guar- 
antor of  the  payment  of  a  county  warrant  is 
absoluto  that  the  warrant  will  be  paid  when 
due  and  presented.  Oriffln  v.  Seymour,  15 
Iowa,  80. 

6.  Letter  of  credit.  S.  gave  J.  a  letter  of 
credit  on  C,  for  paper,  in  which  he  promised  as 
follows :  "  If  you  will  fill  this  order,  I  will  be 
responsible."  Held,  that  this  was  an  original 
undertaking,  and  a  failure  to  aver  demand  and 
notice  in  the  petition  is  not  good  ground  for  a 
general  demurrer.  Crittenden  v.  Steele,  3  G. 
Gr.  538. 

7.  Defendant  wrote  to  plaintifls  the  following 
letter  respecting  a  person  who  was  desirous  of 
purchasing  a  certain  machine  which  plaintifls 
were  selling,  and  to  whom  it  was  averred  they 
did  sell  one  on  the  strength  of  this  letter : 

"  Oxford,  August  17, 1868. 
"  Messrs.  D.  &  S.,  Gents. :  I  have  the  pleasure 
of  recommending  to  you  my  friend,  Mr.  J.  B., 
as  a  person  in  whom  confidence  can  be  placed. 
I  am  due  him  $400,  but  it  is  inconvenient  for 
me  to  raise  the  money  just  now.  Should  you 
give  him  time  on  the  machine  till  the  Ist  day 
of  December,  it  will  confer  a  favor  on  me,  and 
you  may  rest  assured  that  the  money  will  be 
forthcoming  at  the  proper  time."  Held,  that 
the  letter  did  not  amount  to  an  undertaking  or 
promise  on  the  part  of  defendant,  that  would 
render  him  liable.  Case  &  Co,  v.  Luse,  28  Iowa, 
1527. 
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As  to  guaranty  of  Bills  and  Notes,  see  Bills, 

NOTBS,  AND  ChBCKB. 


GUABDIAN  AS  XJTBlfl. 

Bee  QuATiDiAN  and  Ward  ;  Iira-Aiirr. 


QUABDIAN  AND  WABD. 

L  Appointment  and  Ck>i[PBN8ATioN. 

a,  Appcintmsnt. 

b.  Compensation. 

IL  PowsRB,  Duties  and  Liabilities. 

a.  Potoers  and  duties, 

b.  Liabilities, 
IIL  Sales  BY  Guardian. 


L  Appointment  and  Compensation. 
a.  Appointment. 

1.  Joint  appointment.  There  is  no  legal  or 
reasonable  objection  against  the  appointment  of 
one  guardian  for  several  wards  jointly,  and  the 
giving  of  his  bond  in  tlie  same  manner,  where 
the  wards  hold  by  common  title  and  as  tenants 
in  common.    Purseley  v.  Hayes^  22  Iowa,  11. 

2.  Bond  :  approvaL  A  guardian's  bond  made 
payable  to  the  county  instead  of  to  the  parties 
interested,  is  not  thereby  vitiated,  but  inures  to 
the  benefit  of  the  latter,  and  suit  may  be  brought 
thereon  in  the  name  of  any  one  thus,  secured 
who  has  sustained  any  iujury  by  a  breach 
thereof.  Code  1851,  §§  2506,  1093 ;  Revision 
1800,  g§  4114, 2787.*  Nor  will  the  fact  that  the 
bond  is  thus  made  payable,  on  the  failure  of  the 
county  judge  to  enter  of  record  its  approval, in- 
validate the  title  derived  from  the  guardian^s 
sale.  Ibid. 

3.  Quardian  ad  litem.  The  court  has  no  juris- 
diction to  appoint  a  guardian  ad  litems  unless 
there  has  first  been  a  complete  service  on  the 
minor.  Good  v.  NorUy  et  al.,  28  Iowa,  187 ; 
Allen  V.  Sayhr,  14  Ibid.,  435. 

*  Reprinted  as  6  2552,  Code  of  1873,  and  as  fol- 
lows : 

Sec.  2787.  When  a  bond  or  other  Instrument  (riven 
to  the  state  or  to  any  officer  or  person,  is  intended 
for  the  security  of  the  public  generally,  or  of  par- 
ticular individuals,  suit  may  be  brought  thereon  in 
the  name  of  any  person  intended  to  be  thus  secured, 
who  has  sustained  any  inlury  in  consequence  of  a 
breach  thereof:  or  by  such  party  in  the  name  of  the 
obligee,  the  body  politic  may  sue  in  the  name  of  the 
obligee  in  the  bond,  and  in  case  a  motion  is  allow- 
able, Huch  party  may,  in  the  same  manner,  make 
such  motion. 

Vol.  2.  —  70 


4.  Where  in  a  proceeding  nnder  the  Code  of 
1851,  against  minors,  the  mother  was  permitted 
by  the  court  to,  and  did,  come  in  and  defend  for 
them,  it  was  Tieldt  that  the  decree  should  not  be 
reversed  because  there  was  no  formal  entry  of 
the  appointment  of  a  guardian  ad  litem,  Treiber 
et  al,  y.  Shafer  et  al.,  18  Iowa,  29. 

6.  Judgment  recovered  against  an  infant,  for 
whom  a  guardian  has  been  appointed,  should 
be  rendered  against  the  defendant  himself,  not 
against  the  guardian.  Ihieker  v.  McClure,  17 
Iowa,  583. 

b.  Compensation, 

6.  Where  the  guardian  has  been  careless  and 
negligent  in  the  discharge  of  his  duty  and  in 
the  custody  of  the  estate  of  his  ward,  a  ooart 
will  be  justified  in  withholding  any  compensa- 
tion.   Foteaux  v.  Lepage  etal.,Q  Iowa,  123. 

7.  The  guardian's  trust  is  one  of  duty  and  ob 
ligation,  rather  than  speculation  or  profit.  Any 
advantage  derived  in  the  management  of  the 
estate  of  his  ward  goes-  entirely  to  the  latter, 
but  he  is  nevertheless  entitled  to  compensation, 
and  has  an  individual  interest  in  his  guardian- 
ship which  entitles  him  to  appeal  from  an  order 
removing  him.    George  v.  Parker,  16  Iowa,  530. 

II.  Powers,  Duties  and  Liabilities. 
a.  Powers  and  duties. 

8.  A  person  appointed  guardian  of  a  minor 
having  no  father,  nnder  the  act  entitled  "  An 
act  concerning  minors,  orphans  and  guardians," 
approved  January  25, 1839,  became  guardian  of 
the  person  as  well  as  the  property  of  the  ward. 
Wade  V.  Carpenter  etal.,  4i  Iowa,  361. 

9.  Derivation  of  powers.  The  power  to 
manage  the  estate  of  minors  can  only  be  de- 
rived from  the  probate  court.  Minors  do  not 
possess  the  legal  capacity  to  dispose  of  their 
right  of  possession  in  realty,  by  lease  or  other 
contract,  nor  can  their  natural  gua:*dian  do  so 
without  authority  from  the  proper  court.  Young 
et  al.  V.  Gammel,  4  G.  Gr.  207. 

10.  Must  not  encroach  upon  principal  of 
ward's  estate.  While  a  guardian  has  power  in 
a  court  of  probate  to  superintend  the  education 
of  a  ward,  and  may  pay  out  such  money  for 
such  purpose  as  the  court  may  from  time  to 
time  order  and  direct,  the  guardian  will  not  be 
permitted,  without  an  express  order  to  that  ef- 
fect, to  encroach  upon  the  principal  sum  of  the 
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ward's  estate.  When  ihe  income  of  his  estate  is 
not  sufficient  lie  should  either  be  bound  out  as 
an  apprentice  to  learn  a  trade,  or  application  be 
made  to  the  court  for  permission  to  encroach 
upon  the  principal  of  the  estate.  Foteaux  ▼. 
Lepage  et  al.,  6  Iowa,  123. 

11.  The  amount  of  indebtedness  from  the 
guardian  to  the  ward  will  in  no  case  be  allowed 
to  fall  below  the  principal  sum  coming  to  his 
hands,  and  no  credit  claimed  or  pajments  made 
by  him  should  be  allowed  in  his  account  which 
would  encroach  upon  the  principal  of  the  es- 
tate, unless  such  encroachment  has  been  shown 
to  have  been  first  directed  by  the  court  of  pro- 
bate.   Ibid, 

12.  Pension  money:  allowanoe  to  parent 
for  support.  Funds  in  the  hands  of  a  guardian, 
belonging  to  his  wards  derived  from  a  pension 
allowed  to  them  on  account  of  the  services  and 
death  of  their  father  in  the  military  service  of 
the  United  States,  is  not  exempt  from  liability 
for  their  support ;  but  to  justify  an  order  of 
allowance  therefrom  to  the  surviving  parent  for 
their  past  support,  would  require  a  stronger 
showing  than  for  a  future  allowance,  and  should 
only  be  made  under  special  circumstances.  Welch 
and  Welch  v.  Burritt,  guardian,  29  Iowa,  186. 

13.  Statement  of  accounts.  Each  one  of  the 
heirs  is  entitled  to  have  his  portion  of  the  es- 
tate kept  to  itself,  and  may  require  the  guar- 
dian to  render  a  distinct  account  with  relation 
to  it.     Foteaux  v.  Lepage  et  aZ.,Q  Iowa,  123. 

14.  Must  produce  vouohers.  A  guardian 
must  produce  vouchers  for  all  expenditures 
made  by  him,  and  where  this  cannot  be  done  it 
must  be  given  by  his  own  oath  or  by  other  suf- 
ficient testimony.  Ibid. 

16.  Statute  construed.  The  act  of  1840,  which 
allowed  guardians  to  sue  for  and  recover  all 
moneys  belonging  to  their  wards,  from  execu- 
tors and  administrators  as  soon  as  the  same  may 
be  collected,  does  not  authorize  them  to  sue  upon 
such  bonds  for  a  failure  to  perform  the  orders 
of  a  probate  judge.  Anderson  v.  Cameron  etal., 
Mor.  436. 

16.  In  eqtdty  a  payment  made  to  a  gaardian 
of  a  debt  due  to  his  wards,  by  the  transfer  of 
promissory  notes  executed  by  third  parties,  in- 
stead of  money,  will  be  held  sufficient  when 
such  notes  have  been  collected  by  the  guardian 
and  the  proceeds  applied  as  required   by  the 


trust. 


Jones  V.  Jones  et  al.,  20  Iowa,  388. 


b.  Lidb&Uies, 

17>  Uable  for  interest  received  on  ward's 
money.  In  stating  a  guardian's  account,  yearly 
rests  may  be  properly  made  for  the  computation 
of  interest ;  and  when  it  is  shown  that  the  guar- 
dian has  made  more  than  the  legal  rate  of  in- 
terest out  of  the  money  or  property  of  the  ward, 
he  will  be  charged  with  all  that  he  has  made 
out  of  the  estate ;  when  nothing  is  shown,  he 
will  be  cbarged  with  the  highest  rate  fixed  by 
law.    Foteaux  v.  Lepage  et  al.,  6  Iowa,  124. 

18.  A  Judgment  against  a  guardian  should 
embrace  only  the  sum  due  to  one  of  the  minor 
heirs;  it  is  error  to  render  a  judgment  for  the 
whole  amount  in  his  hands  due  all  of  the  heirs. 
Ibid. 

19.  Where  the  wards  resided  with  the  guar- 
dian, and  were  capable  of  earning  their  board, 
and  the  guardian,  without  authority,  encroached 
upon  the  principal  of  the  estate,  it  was  held 
that  his  claim  for  the  board  of  the  wards  could 
not  be  allowed.   Ibid. 

20.  Where  a  guardian  permitted  the  money 
of  his  wards  to  be  invested  in  real  estate  in  the 
name  of  another,  such  wards  may  elect  to  fol- 
low the  money  into  the  land  or  to  hold  the 
guardian  responsible.  Robinson  et  al,  v.  Bobinr 
son  et  al.,  22  Iowa,  427. 

III.  Sales  by  Guardian. 

21.  Statute  of  limitations.  Section  1508  of. 
the  Code  of  1851,*  did  not  apply  to  a  guardian 
sale  which  had  been  made  prior  to  the  passage 
of  that  statute.  It  is  applicable  only  to  sales 
made  under  chapter  88  of  the  same  statute. 
Cooper  V.  Sunderland,  3  Iowa,  114. 

22.  Act  of  1843 :  oath..  The  oath  of  a  guar- 
dian licensed  to  sell  real  estate,  as  follows: 
'  That  in  fixing  the  time  and  place  of  sale,  etc., 
I  will  use  my  best  judgment,  and  so  conduct  the 
sale,  as,  in  my  opinion,  shall  be  most  to  the  ad- 
vantage of  my  said  ward,"  is  a  sufficient  compli- 
ance with  section  11  of  chapter  11,  and  section 
11,  chapter  10,  of  the  act  relating  to  wills,  etc., 
approved  February  13, 1843.  Frazier  v.  Stecn- 
rod,  7  Iowa,  339. 

23.  ZSvidenoe  of  publioation  of  notice.  Where 
the  notice  of  a  guardian's  sale  of  real  estate, 
under  the  statute  regulating    wills,  approved 

*  Section  1508  of  the  Code  of  1851  (§  2560,  Revis- 
ion 1860;  §  2265,  Code  of  1873)  is  us  follows : 

*'*'  No  person  can  question  the  validity  of  such  sale 
after  the  lapse  of  five  years  from  the  time  It  was 
made." 


GUARDIAN  AlfD  WAED. 


555 


Sales  hj  Guardian. 


February  18, 1848,  fixed  the  sale  for  the  12th  of 
May,  1849,  at  the  foot  of  which  notice  were  the 
word  and  figuies  "April  26,  1849,— 8t,"  and 
where  the  affidaTit  of  the  guardian  alleged  that 
the  notice  was  published  "  for  three  weeks  im- 
mediately preceding  the  12th  day  of  May,  1849," 
and  where  the  notice  was  rejected  as  evidence 
in  an  action  of  right  in  which  the  defendant 
claimed  title  under  the  said  guardian's  sale, 
held,  that  the  court  erred  in  rejecting  the  evi- 
dence. Ibid. 

24.  PnhHoation  of  notioe.  Section  13  of  chap- 
ter 10  of  the  statute  relating  to  wills,  etc,  ap- 
proved February  18,  1848,  which  provides  that 
the  court  which  licenses  the  sale  of  the  real 
estate  of  a  minor,  may  order  notice  thereof  to  be 
published  three  weeks  successively  in  a  news- 
paper, does  not  necessarily  require  that  the 
notice  should  be  published  three  full  weeks  or 
twenty-one  days.  Ibid. 

26.  An  application  by  a  guardian  for  a  li- 
cense to  sell  the  real  estate  of  the  ward,  under 
the  statute  relating  to  wills,  etc.,  approved 
February  13, 1848,  must  be  regarded  as  a  new 
proceeding,  collateral  to  the  guardianship,  and 
is  to  be  treated  as  such.  Ibid. 

26.  Whan  sufficiency  of  notioe  will  be  ques- 
tioned. While  the  sufficiency  of  a  notice,  peti- 
tion, or  the  like,  will  not  be  adjudicated  in  a 
collateral  proceeding,  this  rule  does  not  apply  to 
a  case  where  the  paper  offered  is  so  entirely 
deficient  as  not  to  answer  the  requirement  of 
the  law  in  any  degree.  Thus,  when  that  which 
is  offered  as  a  notice,  is  not,  in  any  proper  sense, 
a  notice,  or  when  it  is  not,  in  any  degree,  a 
notice  of  that  which  is  required  to  be  notified, 
the  rule  does  not  apply.  Ibid. 

27.  A  notice  of  the  presentation  of  the  peti- 
tion by  a  guardian  for  a  license  to  sell  the  real 
estate  of  the  ward,  under  the  act  of  February 
13. 1848,  is  the  first  step  in  the  proceeding ;  and 
where  it  misdescribes  the  land  sought  to  be  sold, 
it  is  no  notice — the  court  obtains  no  jurisdic- 
tion to  grant  a  license  to  sell,  and  the  sale  is 
void.  Ibid. 

28.  But  a  petition  for  such  sale  would  be  good 
for  so  much  of  the  land  as  it  correctly  described. 
And  whether  it  is  necessary  in  any  case  that 
the  notice  should  describe  the  land,  qtiere. 
But  if  it  undertakes  to,  it  must  be  done  cor- 
rectly. Ibid. 

29.  A  retam  of  servioe,  as  made  by  reading 
to  the  person  with  whom  the  minors  reside,  and 


who  has  the  sole  charge  of  them,  but  not  negar 
tiving  the  fact  that  the  father  and  mother  are 
still  living,  and  within  the  State,  or  that  there 
was  a  guardian  upon  whom  such  service  could 
be  made,  was  held  insufficient.  AUenv.  Baylor^ 
14  Iowa,  485. 

30.  Recital  in  report  as  to  notioe.  The 
record  showed  that  the  court  directed  a  notice 
of  sale,  but  no  ^otice  was  found  among  the 
papers.  The  report,  however,  recited  that  the 
guardian  advertised  "  according  to  law."  EM, 
that  this  recital,  followed  by  the  confirmation, 
was,  j9r»ma/a«M,  sufficient.  Cooper  v.  Sunder- 
land,  8  Iowa,  114.  See  further  as  to  sufficiency 
of  petitions  and  notices.  Morrow  v.  Weed,  4 
Ibid.  77,  and  g  41  et  seq.,  post, 

31.  Oath  of  guardian   necessary.     In    an 

action  of  right  by  the  heir  the  defendant  relied 
on  a  title  derived  at  a  guardian's  sale.  It  not 
appearing  from  the  record  or  papers  nor  by  evi- 
dence aliunde,  that  the  guardian  had  taken  the 
oath  required  by  the  statute  (§  11,  ch.  11,  acts  of 
1843),  the  sale  was  held  void.  Cooper  v.  Sunder- 
land, 3  Iowa,  114. 

32.  The  oath  of  a  guardian,  as  follows :  "That 
in  fixing  the  time  and  place  of  sale,  etc.,  I  will 
use  my  best  judgment,  and  so  conduct  the  sale 
as,  in  my  opinion,  shall  be  most  to  the  advant- 
age of  my  said  ward,"  is  a  sufficient  compliance 
with  the  above  statute.  FVazier  v.  Steenrod,  7 
Iowa,  339. 

33.  Deed  must  be  approved.  The  approval 
by  the  county  court  of  the  guardian's  deed  is 
necessary  to  its  validity,  and  until  thus  approved, 
it  cannot  be  delivered.  (Code  of  1851,  §§  1506,* 
1507,  Rev.  of  1860,  g§  2558,  2559 ;  Code  of  1873, 
§§  2263,  2264.)  Until  delivered  it  does  not  take 
effect.     Wade  v.  Carpenter  et  al.,4t  Iowa,  861. 

34.  The  granting  of  letters  of  guardianship, 
is  not  sufficient  to  give  the  probate  court  jurisdic- 
tion of  the  ward  and  of  his  estate,  so  as  to 
place  an  order  of  sale,  or  of  a  license  to  sell  his 
realty,  beyond  question,  in  a  subsequent  pro- 
ceeding.   Fraeier  v.  Steenrod,  7  Iowa,  839. 

36.  Presumption.  In  the  absence  of  any 
thing  on  the  face  of  the  record  showing  that  a 

*  Sec.  1506.  Deeds  may  be  made  by  the  guardian  Id 
his  own  name,  but  they  must  be  returned  to  the 
court  and  the  sale  or  mortgagee  be  approved  before 
the  same  are  valid. 

Sbc.  1507.  The  same  rule  that  is  prescribed  in  the 
sale  of  real  property  by  executors  shall  be  observed 
in  relation  to  the  evidence  necessary  to  show  the 
regularity  and  validity  of  the  sales  above  contem- 
plated. 
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license  to  a  guardian  to  sell  the  real  estate  of 
his  ward,  or  the  sale  itself,  la  void,  the  pibceed- 
ings  will,  under  the  statute,  be  presumed  to  be 
regular.  Pursley  et  cU,  v.  Hays  et  al.,  17  Iowa,  310. 

36.  Iiimitation  of  attack  on  sale.  Section 
1508,  Code  of  1851  (Rev.,  §  2560.  Code  of  1873, 
§  2265),  which  provides  that  no  person  can 
question  the  validity  of  a  guardian's  sale  of 
real  estate  after  the  lapse  of  five  years  from  the 
time  it  was  made,  has  no  application  to  cases  of 
appeal,  writs  of  error,  or  other  process  bringing 
up  the  matter  for  review  before  an  appellate 
court.     Puraley  v.  Hayes,  22  Iowa.  11. 

37.  Nor  was  this  provision  of  the  statute  in- 
tended to  cover  sales  made  by  a  person  having 
no  semblance  of  authority,  or  where  the  county 
court  had  no  jurisdiction  of  the  parties  or  sub- 
ject-matter and  no  possession  was  taken  by  the 
purchaser ;  and,  in  such  cases,  the  heir  would 
not  be  estopped  by  the  statute  from  questioning 
the  validity  of  the  sale,  though  after  the  expi- 
ration of  five  years.  Ibid, 

38.  Guardian's  bond:  approval  A  guardian's 
bond  made  payable  to  the  county  instead  of  to 
the  parties  interested,  is  not  thereby  vitiated,  but 
inures  to  the  benefit  of  the  latter,  and  suit  may 
be  brought  thereon  in  the  name  of  any  one  thus 
secured  who  has  sustained  any  injury  by  a 
breach  thereof.  Code  of  1851,  g§  2506, 1693 ; 
Rev.  1860,  §§  4114,  2787 ;  Code  of  1873,  §  247. 
Nor  will  the  fact  that  the  bond  is  thus  made 
payable,  or  the  failure  of  the  county  judge  to 
enter  of  record  its  approval,  invalidate  the  title 
derived  from  the  guardian's  sale.  Ibid. 

39.  Jurisdiction:  collateral  attack.  Objec- 
tions that  are  not  jurisdictional  in  their  char- 
acter, but  relate  rather  to  the  regularity  of  the 
proceedings,  cannot  avail  to  invalidate  a  title 
derived  through  a  guardian's  sale  when  raised 
in  a  collateral  proceeding ;  especially  when 
made,  for  the  first  time,  after  five  years  from 
the  date  of  the  sale,  and  when  the  purchaser 
took  and  held  possession  thereunder.    Ibid. 

40.  Where  there  is  a  notice  and  return  of  per- 
sonal service,  a  defect  in  it  which  the  tribunal 
before  which  it  was  returnable  has  held  and 
treated  as  immaterial,  cannot,  in  view  of  the  lan- 
guage of  the  statute  (Code  of  1851,  section  2512, 
of  the  Revision  of  1860,  g  4120),  and  following 
the  current  of  authorities,  avail  to  defeat  a  title 
in  a  collateral  proceeding.  Cooper  v.  Sunderland 
and  Morrow  v.  Weed,  ante,  followed  and  ap- 
proved, ^rid. 


41.  Bill  in  ehancery  to  set  aside  guardian's 
sale,  on  the  ground,  among  others,  that  the 
minor  had  never  been  notified.  The  record  of 
the  county  court  stated  that  it  had  been  "  proved 
to  the  satisfaction  of  the  court  that  notice,  ao^ 
cording  to  law,  had  been  given."  (The  notice 
on  file  showed  a  verified  service  by  a  private 
person.)  Held,  that  the  decision  of  the  county 
court,  on  the  sufficiency  of  the  service,  could  not 
be  examined  into  collaterally.  Wade  v.  Carpen- 
ter etal.,4:  Iowa,  361. 

42.  A  guardian's  sale  of  real  estate,  without 
notice  to  the  heirs,  is  void  for  want  of  jurisdic- 
tion in  the  court  ordering  the  sale.  The  opinion 
of  Beck  and  Colb,  JJ.,  in  Good  v.  Norley,  28 
Iowa,  188,  followed.  Washburn  v.  Carmichael, 
32  Iowa,  475. 

43.  In  a  proceeding  by  a  guardian  to  sell 
the  real  estate  of  his  wards,  the  notice  was 
directed  to  the  wards,  naming  each  of  them, 
and  was  thus  served,  while  the  petition  only 
described  them  as  *'  the  minor  children  of 
Hugh  Pursley,  deceased."  Held,  that  this  was 
not  a  jurisdictional  defect  that  could  be  urged 
in  a  collateral  proceeding  to  defeat  the  title  of  a 
purchaser  at  the  sale ;  especially  where  it  ap- 
peared as  a  matter  of  fact  that  the  heirs  named 
in  the  notice  were  the  only  minor  heirs,  and  the 
whole  record  shows  that  they  were  sufficiently 
named  and  described.  Pursley  v.  Hayes,  22 
Iowa,  11. 

44.  Service  of  application.  Under  the  Code 
of  1851,  section  1721,  and  chapter  133,  it  was 
not  necessary  that  a  copy  of  the  petition  and 
notice,  in  a  guardian's  proceeding  to  sell  the 
real  estate  of  his  wards,  should  be  left  with  the 
minors  unless  demanded  ;  and  where,  in  a  col- 
lateral proceeding  to  impeach  the  validity  of  a 
guardian's  sale  made  several  years  before,  the 
application  and  notice,  with  the  return  of  the 
officer  indorsed  thereon,  were  found  attached,  it 
was  held  to  be  fairly  inferable  that  they  were 
treated  as  constituting  one  paper,  and  so  served 
and  covered  by  the  return  of  the  officer.  Ibid. 

46.  Recitals  of  record.  If  a  guardian's  pe- 
tition to  sell  the  real  estate  of  his  wards  alleges 
the  requisite  jurisdictional  facts,  it  is  not  neces- 
sary that  the  records  of  the  county  court  should 
recite  in  detail  the  facts  upon  which  the  ulti- 
mate and  essential  conclusion  was  based.    Ibid. 

46.  Correction  of  misdescription :  presump- 
tion. Where  the  petition  of  a  guardian,  to  sell 
the  real  estate  of  his  wards,  contained  a  mis- 
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take  In  the  deBcription  of  the  lands,  which  it 
la  shown  was  corrected  after  the  petition  was 
drafted,  it  will  not  be  presumed,  in  the  absence 
of  evidence,  that  such  correction  was  not  made 
until  after  the  filing  of  the  petition.  Deford  et 
oL.  ▼.  Mercer  et  ai.,  24  Iowa,  118. 

47.  Reqidaltes  of  petition  to  set  aside  sale. 
A  petition  in  a  proceedingbj  a  minor  heir,  to  de- 
clare void  the  title  of  a  purchaser  at  a  guardian's 
sale  of  real  estate,  is  not  demurrable  on  the 
ground  that  it  does  not  appear  from  the  petition 
that  the  plaintiff  has  tendered  to  the  purchaser 
the  amount  paid  by  him  for  the  land.  If  the  pur- 
chaser took  and  continued  in  possession  of  the 
premises,  the  heir  would  be  entitled  to  ofEset 
the  rents  and  profits  received  by  the  purchaser 
against  the  purchase-money  received  by  the 
heir ;  and,  unless  the  petition  showed  that  the 
purchaser  did  not  take  such  possession,  it  would 
not  be  demurrable  on  the  ground  above  stated. 

Washburn  v.  Carmichael,  82  Iowa,  473 ;  Taung 
V.  Daniels,  2  Ibid.  185 ;  Rutherford  v.  Haioen  A 
Co.,  11  Ibid.  587. 

48.  Statute  of  limiUtion.  Section  2560  of  the 
Revision  (§  2265,  Code  of  1873),  providing  that 
**  no  person  can  question  the  validity  of  a  guar- 
dian's sale  after  the  lapse  of  five  years  from 
the  time  it  was  made,"  applies  only  to  cases 
where  the  purchaser  has  taken  and  held  con- 
tinuous possession  of  the  premises  for  the  stat- 
utory period.  Ibid. 

49.  Sale  as  natural  guardian.  A  father,  of 
whom  it  does  not  appear  that  he  was  appointed 
guardian  of  the  property  of  his  minor  child,  or 
complied  with  the  statutory  requirements  rela- 
ting to  guardian's  sale,  has  no  power,  by  virtue 
of  his  being  the  naturcU  guardian  of  his  child, 
to  sell  or  dispose  of  real  estate  belonging  to  the 
child,  even  though  it  appears  that  he  was  so 
ordered  to  do  by  the  county  court.  Shanks  et  ux. 
V  Seamonds  &  Campbell,  24  Iowa,  181. 

60.  Estoppel  of  subsequent  purchaser  by 
deed.  Nor  would  a  deed  made  by  him  as  nat- 
ural guardian,  pursuant  to  such  sale,  without 
legal  authority,  estop  a  third  party  from  setting 
up  a  title  to  the  land  derived  through  a  deed 
from  the  father  himself,  who  became  seized 
of  the  land  by  inheritance  from  the  child,  who 
died  subsequent  to  the  alleged  guardian's  sale. 
Ibid. 

61.  Estoppel  in  pais:  sAnoe  of  subse- 
pliant  purohaaar.  Neither  would  silence  and  a 
fUlnre  to  object  on  the  part  of  such  third  party. 


before  his .  purchase,  to  improvements  being 
made  upon  the  land  by  the  persons  claiming 
title  thereto  through  the  alleged  guardian's  sale, 
estop  him  from  afterward  setting  up  the  legal 
title  subsequently  acquired  by  him  from  the 
father.  Ibid. 

62.  Estoppel  of  minors.*  The  receipt  by 
minors  after  attaining  their  majority,  of  the 
proceeds  arising  from  the  sale  of  their  real 
estate  during  their  minority,  by  their  guardian, 
with  full  knowledge  of  all  the  facts  in  regard 

*  In  2  Smith's  Lead.  Cas.  (5th  Am.  ed.)  66(3,  it  is  said : 
^  That  where  those  who  are  entitled  to  avoid  a  sale, 
adopt  and  ratify  It,  by  receiving  the  whole  or  any 
part  of  the  purchase-raoney,  equity  will  preclude 
them  from  setting  It  aside  subsequently,  for  reasons 
which  are  too  plain  for  statement."  In  StrobU  v. 
SmUh,  8  Watts,  2B0,  A.  D.  1839,  the  plaintiff  claimed 
under  sheriff's  sale  upon  Judgment  against  one 
Senger.  Defendant  disputed  the  validity  of  the 
sheriff's  sale.  ''  It  appeared  in  evidence  that  the  de- 
fendant was  a  Judgment  creditor  of  Senger,  and  took 
the  amount  of  his  Judgment  out  of  the  proceeds  of 
thesale.'^  Per  curiam:  '*  Even  were  the  plaintiff's 
deed  from  the  sheriff  Inoperative,  the  defendant 
would  be  precluded  from  alleging  It  by  the  princi- 
ple of  AdLumy.  Yard^  1  Rawle.  171.  He  was  in  effect 
a  party  to  the  sale,  and  he  confrmed  it  irrevocaitHy^  to 
far  aene  wan  concerned^  hy  takinghia  share  of  the  yro- 
eeedn  of  it  out  of  court.'*  In  The  Commonweauh  v. 
Sherman's  Admrs.,  18  Penn.  St.  (6  Harris)  343,  A.  D. 
1832,  it  Is  asserted  broadly  by  Lewis  J.,  that  if  a 
party  **  has  once  received  the  proceeds  of  a  sale  of 
lands,  equity  would  seem  to  require,  that  a  title  sub- 
sequently acquired  by  him  should  Inure  to  the  ben- 
efit of  his  assignee.  Equitable  estoppela  of  this 
character  apply  to  Infants  as  well  as  adults,  to  insol- 
vent trustees  and  guardians  as  well  as  persons  act- 
ing for  themselves,  and  have  place  as  well  where  the 
f>r6ceed8  received  arise  from  a  sale  by  authority  of 
aw,  as  where  they  spring  from  the  act  of  tlie  party." 
Citing  GroweU  v.  ^rcOmkev,  6  Barr,  168 ;  WHson  v. 
Begger,  7  Watte  «  Serg.  Ill ;  McPherson  v.  Curdiff,  11 
S.  &  R.  428 ;  Benedict  v.  MotUaomery.l  Watts  A  Berg. 
23 ;  Strt)ble  v.  Smith.  9  Watte,  jfeo.  In  Smith  v.  Warden, 
19  Penn.  St.  428,  the  court  reaffirmed  this  doctrine 
in  a  case  not  unlike  the  one  at  bar,  as  the  surplus  of 
the  moneys  arising  from  the  sale  was  paid  over  to. 
and  receipted  for  by  the  plaintiff.  The  court  used 
this  language  :  "  Where  a  sale  is  made  of  land,  no 
one  can  be  permitted  to  receive  both  the  money  and 
the  land."  After  repeating  the  language  used  In  the 
above  extract  from  Commontoeami  v.  Sherman's 
Admi-s..  the  court  add :  **  The  application  of  the 
principle  does  not  depend  upon  any  supposed  dis- 
tinction between  a  vola  and  voidable  sale.  The  re- 
.ceipt  of  the  money,  with  a  knowledge  that  the  pur- 
'  chaser  Is  paying  it  upon  an  understanding  that  he  is 
purchasing  a  eood  title,  touches  the  conscience,  and 
therefore  binds  the  party  In  the  one  case  as  well  as 
the  other."  In  the  course  of  the  opinion  the  court 
further  remark  respecting  the  plaintiff :    *^  She  was 

Perfectly  acquainted  with  the  fact  that  she  had  not 
een  served  with  process  to  make  her  a  party  to  the 
iudguient  on  whlcti  the  sale  was  made,  and  that  she 
laa  not  voluntarily  made  herself  a  party  to  that 
proceeding,  without  process;  and  there  is  no  evi- 
dence to  repel  the  presumption  that  she  was  equally 
well  acquainted  with  the  rules  of  law  which  enti- 
tled her  to  disregard  a  sale  made  under  such  a  Judg- 
ment, as  having  no  operation  whatever  upon  her 
righte,  unless  she  did  some  act  which,  on  principlea 
of  equity  and  common  honesty,  might  estop  her 
from  impeaching  it."  ♦  ♦  "The  receipt  of  her 
share  of  the  money  was  therefore  an  amrmation 
that  her  title  had  passed  to  the  purchasers  by  virtue 
of  the  sheriff*s  sale ;  and  she  cannot  be  heard  to 
make  a  contrary  allegation  now,  to  the  injury  of 
those  who  paid  their  money  on  the  faith  of  the  con- 
veyance." These  principles  are  cited  with  approval, 
by  the  supreme  court  of  Indiana,  in  the  case  of 
ThilkUe  V.  Stanley,  14  Ind.  409,  AlZ. 
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to  such  sale,  operates  as  a  ratification  thereof 
and  estops  them  from  denying  its  validity. 
Pursley  et  al,  v.  Hays  et  al.,  17  Iowa,  810 ;  De- 
fard  V.  Mercer,  24  Ibid.  118. 

63.  Void  and  voidable  tales.  Nor  is  this 
principle  limited  to  cases  of  voidable  sales,  but 
applies  to  those  where  the  sale  is  absolutely 
void.  Ibid. 


HABEAS  CORPUS. 


1.  BaU :  murder.  A  prisoner  under  an  indict- 
ment for  murder  cannot,  as  a  matter  of  right, 
claim  to  be  admitted  to  bail  on  habeas  corpxis, 
Hight  and  Eight  v.  The  United  States,  Mor. 
407. 

2.  The  provisions  of  our  habeas  corpus  act, 
so  far  as  they  require  the  hearing  of  original 
testimony,  contemplate  cases  where  no  indict- 
ment has  been  found.  IHd. 

3.  After  conviction  by  a  court  having  juris- 
diction, the  proceedings  will  not  be  reviewed 
upon  habeas  corpus,  however  irregular  and  er- 
roneous the  proceedings  of  the  court  may  have 
been.  The  provision  of  the  Code  of  1851,  for 
reviewing  the  proceedings  of  committing  magis- 
trates upon  Jiabeas  corpus,  relates  to  prelimi- 
nary examinations,  and  conviction  in  a  magis- 
trate's court  having  jurisdiction  is  sufficient  and 
conclusive  until  reviewed  and  reversed  in  the 
manner  prescribed  by  law.  Piatt  v.  Harrison, 
6  Iowa.  79. 

4.  Fraud.  The  judgment  of  a  court  of  com- 
petent jurisdiction  finding  the  conduct  of  a 
creditor  fraudulent,  will  not  be  reviewed  by 
another  court  upon  habeas  corpus.  Ex  parte 
Grace,  12  Iowa,  208. 

6.  Rights  of  official  incumbent  cannot  be 
abjudicated  on  habeas  corpus.  Where  the  in- 
cumbent of  an  office  holds  it  by  color  of  right, 
though  he  is  not  an  officer  dejure,  his  right  will' 
not  be  inquired  into  on  habeas  corpus.  It  can  be 
determined  only  in  a  direct  proceeding  instituted 
for  that  purpose.  JEx  parte  StroM,  16  Iowa, 
869. 

6.  But  if  a  mere  usurper  should,  without 
color  of  right,  attempt  to  imprison  a  person,  the 
legality  of  the  restraint  could  be  inquired  into 
on  habeas  corpus.  Ibid. 

7.  Appeal:  motion  to  diamias  proceedinga. 
An  appeal  lies  from  an  order  of  the  county 
court,  overruling  a  motion  to  dismiss  further  i 


proceedings,  under  a  writ  of    habeas  corpus. 
Smith  V.  Bigelow,  19  Iowa,  459. 

8.  Appeal  £rom  decision  of  supreme  judges 
An  appeal  to  the  supreme  court  does  not  he  from 
a  decision  or  order  of  one  of  the  judges  thereof,, 
in  a  habeas  corpus  proceeding.  In  re  Curley,  34 
Iowa,  184. 

9.  Witness :  commitment  for  contempt.  A 
witness  was  committed  for  contempt,  in  refusing 
to  answer  a  question,  on  the  ground  that  it  would 
criminate  himself.  The  witness  sued  out  a  writ  of 
Iiabeas  corpus,  upon  which  was  adjudicated  the 
question  whether  his  answer  would  criminate 
him.    Hunt  v.  McGaUa,  sheriff,  20  Iowa,  20. 

10.  Conclusiveness  of  decision.  A  party 
charged  with  a  crime  was  recognized  by  an  ex- 
amining magistrate,  and  gave  bond  for  his 
appearance.  The  next  day,  the  magistrate^ 
believing  the  bond  to  be  insufficient,  canceled 
his  acceptance  thereof  and  caused  the  re-arrest 
of  the  prisoner,  who  thereupon  sued  out  a  writ 
of  habeas  corpus  to  test  the  legality  of  the 
magistrate's  action,  upon  the  hearing  of  which 
the  release  of  the  prisoner  was  denied,  where- 
upon he  executed  a  new  bond,  and  afterward 
made  default.  Held,  in  an  action  on  this  bond, 
that  the  prisoner,  having  taken  no  appeal  from 
the  decision  in  the  7iabea>s  corpus  proceeding, 
could  not  go  behind  the  same,  and  again  call  in 
question  collaterally  the  regularity  of  the  magis- 
trate's acts.    Sta;te  v.  Tiicker  et  al.,  22  Iowa,  224. 

11.  Jurisdiction:  State  and  Federal  codrts. 
A  person  who  is  held  in  custody  under  an  order 
issued  by  a  court  of  the  United  States,  in  the 
regular  course  of  procedure,  is  not  entitled  to 
be  released  on  a  writ  of  habeas  corpus  issued 
by  a  State  court.  A  State  court  has  no  right 
thus  to  interfere  with  the  proceedings  and  pro- 
cess of  a  Federal  court.  Mc  parte  Holman  etal.,. 
28  Iowa,  88. 

12.  In  matters  of  contempt.  Every  court  is 
sole  judge  in  matters  of  contempt  of  its  orders 
or  authority ;  and  when  a  court  having  jurisdic- 
tion of  a  cause  is  proceeding  to  arrest  a  party 
for  contempt,  no  other  court  can  intermeddle 
with  or  stay  the  proceeding,  or  on  habeas  corpu* 
release  the  party  who  is  being  proceeded  against^ 
lUd. 

13.  Nor  can  a  habeas  corpus  proceeding  b& 
converted  into  a  writ  of  error  for  the  purpose- 
of  inquiring  int^the  validity  or  regularity  of  a 
judgment  or  order  of  a  court  having  jurisdio^ 
tion.  Ibid. 
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1^  A  State  court  cannot  in  any  manner  inter- 
fere with  the  process  of  the  Federal  courts,  nor 
prescribe  the  rules  or  forms  of  proceeding,  or 
the  effect  of  process  therein.  Ibid, 

16.  Validity  of  enlistment  in  United  SUtos 
army.  The  State  courts  have  concurrent  ju- 
risdiction with  the  Federal  courts  to  inquire 
into  the  Talidity  of  an  enlistment  into  the  United 
States  armj,  upon  a  writ  of  habeas  eorptu.  Ex 
parte  Anderson^  16  Iowa,  595. 

16.  —^  But  where  the  return  shows  that  the 
person  suing  out  the  writ  is  held  to  answer  for 
a  military  ofibnscbefore  a  military  court,  which 
has  already  acquired  jurisdiction  of  the  case, 
the  civil  court  will  not  interfere,  even  to  exam- 
ine the  validity  of  the  enlistment.  Ibid, 

17.  Effect  of  Judgment:  ooUateral  attack 
Where  a  Federal  court  for  a  State  has  decided 
that  certain  prior  proceedings  of  a  State  court, 
pleaded  as  a  defense,  and  as  having  the  effect 
to  deprive  the  Federal  court  of  jurisdiction,  are 
ineffectual  for  that  purpose,  such  decision  is  con- 
clusive until  reversed  on  writ  of  error,  and 
though  erroneous,  cannot  be  collaterally  im- 
peached, nor  a  person  arrested  thereunder  dis- 
charged on  habeas  corpus,  on  the  ground  that 
the  proceedings  are  void  for  want  of  jurisdic- 
tion. Ex  parte  Hciman,  28  Iowa,  88. 

See  title  Apfbal. 


HAZJP-BRXIIID  TRACT. 

1.  Treaties  oonstmed.  The  treaty  of  1824 
with  the  Sac  and  Fox  tribes  of  Indians,  by 
which  certain  lands  were  ceded  to  the  United 
States,  did  not  include  that  portion  of  those 
lands  lying  between  the  rivers  Des  Moines  and 
Mississippi,  which  was  reserved  for  the  half- 
breeds  belonging  to  said  tribes.  Webster  v.  Beid, 
Mor.  467. 

2.  By  this  treaty  the  rights  of  private  prop- 
erty and  not  the  sovereignty  over  them  was  con- 
ferred upon  the  half-breeds.  Ibid. 

3.  The  title  of  the  half-breeds  was  not  dis- 
turbed by  the  second  treaty  and  cession  in  1882. 
Ibid, 

^  The  fjcx  cf  congress  of  June  80, 1884,  con- 
ferred upon  the  half-breeds  a  full  and  simple 
title  as  tenants  in  common  to  the  reserved  lands 
lying  in  Lee  county,  Iowa.  Ibid, 

6.  Satdect  to  municipal  regulations  of  Teni- 
lory  •£  lowm.     After  the  act  of  congress  of 


1884  the  half-breed  tract  was  to  the  fullest 
extent  private  property,  and  as  such  w^,  by  the 
organic  act,  placed  under  the  municipal  regula- 
tions of  the  territory  of  Iowa.  Ibid, 

6.  Judicial  notice;  statute  construed.  The 
act  of  1834,  conferring  upon  the  half-breeds  a 
title,  is  a  public  statute,  and  will  be  noticed  by 
the  courts  as  such.  Ibid. 

7.  Act  construed:  title.  By  act  of  congress 
approved  June  80,  1884,  the  qualified  interest 
held  by  the  half-breeds  of  the  Sac  and  Fox  In 
dians  to  the  half-breed  tract  in  Lee  county,  Iowa, 
was  converted  into  an  absolute  estate.  Wright 
V.  Marshf  Lee  db  Delavan,  2  G.  Gr.  94. 

8.  The  title  derived  under  the  decree  of 
partition  of  the  half-breed  tract  is  conclusive  as 
to  all  those  who  were  parties  to  it,  and  cannot  be 
controverted  by  evidence  of  title  to  interests  or 
shares  acquired  prior  to  it ;  but  the  rule  is  not 
applicable  to  conveyances  made  prior  to  such 
decree,  offered  in  evidence  to  establish  facts 
essential  to  a  correct  ascertainment  of  the  sub- 
ject-matter of  a  subsequent  conveyance.  Barney 
V.  Miller,  18  Iowa,  460,  and  §  12  ^  seq,  post, 

9.  Jurisdiction.  Since  the  taking  effect  of 
the  act  of  congress  of  1884  the  half-breed  lands 
have  been  subjected  to  the  laws  of  the  State  the 
same  as  other  lands.  Wright  v.  Marsh,  Lee  dh 
Delavan,  2  G.  Gr.  94 

10.  Trustees  of  N.  T.  Company  or  their  at- 
torney may  convey  the  title  in.  The  major- 
ity of  the  trustees  under  the  articles  of  associa- 
tion of  the  New  York  Company  have  power  to 
convey  the  title  of  said  company  to  the  lands  in 
the  "half-breed  tracts,"  and  the  conveyance 
may  be  made  by  themselves  or  by  their  attorney. 
Barney  v.  Chittenden  et  al,,  2  G.  Gr.  165. 

11.  Title  confirmed  by  due  course  of  law : 
statute  construed.  The  act  passed  for  the 
benefit  of  settlers  on  the  '*  half-breed  lands  "  in 
1840,  cannot  be  interposed  against  a  title  con- 
firmed by  the  judgment  of  partition  in  Spaldijig 
et  al.  V.  Antonya  et  al.  Said  act  became  in- 
operative by  its  own  limitation  as  soon  as  the 
title  to  said  lands  became  settled  by  due  course 
of  law.     Wright  v.  Millard,  8  G.  Gr.  86. 

(See  Laws  of  1840,  p.  19,  §§  1, 2.) 

12.  Oonclusiveness  of  decree  of  partition. 
The  judgment  of  partition  in  Spalding  et  ak 
V.  Antonya  et  al.  is  absolute.  Ibid, 

13.  The  judgment  of  partition  of  the  half- 
breed  land  in  Lee  county  is  final  and  conclusive 
of  all  rights  therein  adjudicated.    Hypfnery. 
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W(d9h,  8  G.  Gr.  609 ;  Ikvmey  ▼.  ChUtenden, 
2  Ibid.  165;  Wright  v.  Marsh,  Lee  <&  Delewin, 
Ibid.  94;  Telford  v.  Barney,  1  Ibid.  675;  Kerr 
y.  Leighton,2  Ibid.  196 ;  and- see  Brace  v.  Beid,  3 
Ibid.  422 ;  OiUis  v.  J?^A;,  6  Iowa,  489 ;  WriglU 
V.  KeUhUr,  7  Ibid.  92. 

14.  Grant  by  the  United  States  to  the  In- 
dians.  The  grant  by  the  United  States  to  the 
Sac  and  Fox  tribes  of  Indians  of  certain  lands,  by 
act  of  congress  of  June  10, 1834,  was  to  said  In- 
dians as  individuals,  and  is  construed  as  any 
other  grant  or  sale  to  individuals.  Haight  v 
The  City  of  Keokuk,  4  Iowa,  199. 


As  to  the  rights  of,  in  reference  to  the  admin- 
istration of  estates,  see  Executors  and  Ad- 
MiinsTBATORS.  As  to  who  are  heirs,  and  what 
they  succeed  to,  see  Descent. 


HIOH  SCHOOLS. 

See  Schools. 
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See  Cbiminal  Law. 


HORSE  RAOINO. 

See  Criminal  Law. 


'HIGHWAT& 

L  By  Dedication  and  Prescription. 
IL  Establishment  ttnder  the  Statute. 
JSL  Damages. 

a.  Generally, 

b.  Claim  for  and  asseeement  of, 
0,  Appeals. 

rv.  Liability  .for  Defective  Construc- 
tion AND  Failure  to  Repair. 
y.  Miscellaneous  Matters. 


L  By  Dedication  and  Prescription. 

1.  When  a  town  Is  laid  out  with  a  street 
running  parallel  with  a  nayigahle  river,  and  a 
narrow  strip  of  land  between  such  street  and 
the  river  is  not  embraced  in  the  plat  thereof,  it 


will  not  be  presumed  that  it  was  dedicated  to 
the  public  use  as  a  front  or  water  street  for  such 
town.    Cowles  v.  Gray,  14  Iowa,  1. 

X  By  presczipUon:  long  use  and  aoqnles- 
oence.  Dedication  of  .a  highway  to  the  public 
may  be  established  without  evidence  of  an  ex- 
press grant  or  other  affirmative  act  on  the  part 
of  the  owner.  Long  use  by  the  public  and 
acquiescence  therein  by  the  owner,  are  of  them- 
selves evidence  of  a  dedication.  Onstott  et  ai,  v. 
Murray  et  al.,  22  Iowa,  457. 

3.  Statute  of  limitations.  ^  If  the  public,  with 
the  knowledge  of  the  owner  of  land,  has  claimed 
and  continuously  exercised  the  right  of  using 
the  same  for  a  public  highway,  for  a  period 
equal  to  that  fixed  by  the  statute  for  the  limita- 
tion of  real  actions,  a  complete  right  to  the 
highway  thereby  becomes  established  against 
the  owner,  unless  it  appears  that  such  use  was 
by  favor,  leave  or  mistake.  Ibid, 

4.  Under  the  Iowa  statute  of  limitations,  ten 
years  user  of  a  highway  by  the  public,  under  a 
claim  of  right,  will  bar  the  owner  of  the  soil. 
Keyes  &  Crawford  v.  TaU  et  al,,  19  Iowa,  123. 

6.  Oase  varied  by  circunuitances.  If  that 
claimed  as  a  highway  was  a  mere  neighborhood 
or  timber  road,  much  stronger  evidence  of  a 
dedication  or  prescriptive  right  would  be  re- 
quired than  if  it  were  a  thoroughfare,  or  a  part 
of  an  acknowledged  highway.  Onstott  et  al.  v. 
Murray,  22  Iowa,  457. 

6.  Where  the  public,  with  the  knowledge  of 
the  owner  of  the  land,  have  used  the  same  as  a 
highway  for  a  period  equal  to  that  fixed  for  the 
limitation  of  real  actions,  held,  that  a  highway 
is  thereby  established.  The  case  of  Onstott  v. 
Murray,  22  Iowa.  457,  followed;  Ewell  v. 
Greenwood,  26  Ibid.  877. 

7.  Recognition  by  pnblio  may  be  shown  by 
parol  evidence.  That  a  road  is  used  and  traveled 
by  the  public  as  a  highway,  that  it  is  recognized 
by  the  public  authorities  as  an  established  road, 
and  that  the  county  has  constructed  thereon 
bridges,  and  has  done  other  work  to  put  it  into 
the  condition  of  a  highway,  may  be  shown  by 
parol,  and  until  rebutted,  are  sufficient  to  estab- 
lish the  existence  and  public  character  of  the 
road.    Brown  v.  Jefferson  County,  16  Iowa,  889. 

8.  Where  dedication  Is  doubtluL  Where  the 
words  of  an  alleged  dedication  are  equivocal, 
resort  must  be  had  to  extraneous  drcumstances 
to  ascertain  what  was  intended  by  the  words. 
The  Oaty  of  PeOa  v. /Sbftolfo,  24  Iowa,  288. 
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9.  Whan  qoMtioii  aziaaa  after  lapie  of  many 
ytan.  Where  the  qneation  arises  after  the 
lapse  of  eighteen  years  from  the  period  of  the 
supposed  dedication,  during  which  the  defend- 
ant's acts  are  inconsistent  with  the  dedication, 
and  the  rest  of  the  evidence  is  conflicting,  held, 
that  plaintiff  has  not  made  out  a  dedication. 
JSemble.  Ibid, 

10.  Dedication  of  streets  in  a  city.  A  dedi- 
cator laying  off  an  addition  to  an  incorporated 
town  or  citj  cannot  confer  upon  some  other 
public  corporation  rights  in  and  control  over  the 
streets  and  alleys.  The  City  of  Des  Moines  v. 
MaU,  24  Iowa,  284. 

11.  Role  applied.  The  dedication  of  streets 
aD4  alleys  within  the  corporate  limits  of  the 
town  of  Fort  Des  Moines  in  1856,  gave  the 
control  thereof  to  the  city  of  Des  Moines 
although  the  conveyance  was  expressly  to 
Polk  county.  Ibid, 

12.  A  highway  may  derive  its  existence 
from  a  dedication  of  the  land  over  which  it 
passes  to  the  public  use  by  the  owner  of  the 
soil,  and  the  acceptance  thereof  by  the  public. 
Wilson  V.  Season,  27  Iowa,  16. 

13.  'Hie  intention  to  thus  dedicate  may  be 
manifested  in  writing,  by  parol,  or  by  acts 
inconsistent  with  any  other  inference.  Ibid. 

14.  What  will  amount  to  dedication  by 
owner.  Dedication  by  the  owner  may  be  estab- 
lished by  any  act  or  acts  on  his  part  indicating 
a  clear  intention  to  dedicate  the  land  for  use  as 
a  public  highway.    Manderechid  v.  The  CUy  of 

Dubuque,  29  Iowa,  78.      ^ 

15.  Oircumstances  from  which  dedication 
may  be  presumed.  It  seems  that  dedication  on 
the  part  of  the  owner  of  the  soil  may  be  pre- 
sumed or  established  by  the  following  circum- 
stances: G>ntinued  and  uninterrupted  use  on 
the  part  of  the  public  for  a  period  equal  to  the 
time  fixed  for  the  limitation  of  real  actions; 
acts  of  the  owner  of  the  land  implying  his 
assent  to  its  use  as  a  highway,  and  indicating 
an  animus  dedicandi,  without  regard  to  the 
period  of  such  use.  1  bid, 

16.  Oonstruction  of  street  by  owner.  The 
construction  by  the  owner  of  lands  in  a  city  of 
a  street  over  them,  the  erection  of  necessary 
bridges  for  the  public  travel,  and  throwing 
them  open  to  the  public  use,  manifest  a  clear 
intention  to  dedicate.  Ibid, 

17.  Aooeptance  by  the  pabUo.  In  order  to 
establish  a  highway  by  dedication,  as  against 

Vol.  2.  — 71 


the  public,  where  damages  are  sought  on  ao- 
count  of  defects  therein,  it  is  necessary  to  show, 
not  only  that  which  in  law  will  amoufit  to  a 
dedication  on  the  part  of  the  owner  of  the  soil, 
but  also  the  acceptance  of  the  highway  as  such, 
by  the  public.  Ibid, 

18.  What  amounts  to  acceptance  by  the  pnb- 
Uc  Acceptance  by  the  public  of  a  highway 
resting  on  dedication  may  be  proved,  in  a  case 
against  the  public  authorities  growing  out  of 
neglect  to  repair,  by  the  same  character  of  evi- 
dence that  is  sufficient  to  establish  it  in  a  case 
where  the  citizen  is  charged  with  obstructing  a 
highway,  or  the  owner  is  required  to  surrender 
his  land  under  an  alleged  dedication  to  the  pub- 
lic use.  Ibid, 

19.  It  is  accordingly  Tield,  that  acceptance 
may  be  sufficiently  shown  by  public  use  of  the 
road  as  a  highway,  and  work  done  thereon  by 
the  proper  authorities  to  repair  the  same.  {Cur- 
tis V.  Hoyt,  19  Conn.  154, 169 ;  Baker  v.  Clark,  4 
N.  H.  380 ;  State  v.  If^udd,  8  Foster,  827 ;  Cole  v. 
Sproul,  85  Me.  161 ;  The  People  v.  Beaubien,  2 
Doug.  256,  286 ;  Statn  v.  Cutten,  3  Vt.  530 ;  Mor- 
ley  V.  Taylor,  19  111.  634 ;  Oreene  v.  Canaan,  29 
Conn.  157 ;  Boyee  v.  TTie  State,  16  Ind.  451 ; 
yorse  V.  Banno,  82  Vt.  600 ;  Roldam  v.  Cold 
Spring,  21  N.  T.  474 ;  Owynn  v.  Roman,  15  Ind. 
201 ;  Leech  v.  Waugh,  24  111.  228 ;  Connehan  v. 
Ford,  9  Wis.  240 ;  Daniel  v.  The  People,  21  III. 
.439 ;  Holdam  v.  Trustees  of  Cold  Spring,  28 
Barb.  103 ;  Jennings  v.  InTiaHtants  of  Tisbury,  5 
Gray,  73 ;  Bissell  v.  New  York  Central  Railroad, 
26  Barb.  630 ;  Hays  v.  T7ie  State,  8  Ind.  425 ; 
The  State  v.  HiU,  10  Ibid.  219 ;  Smith  v.  The 
State,  3  Zab.  130;  State  v.  Sarton,2  Strob.60; 
State  V.  Atherton,  16  N.  H.  202.)  Ibid, 

20.  The  circumstances  which  have  l)een  held 
sufficient  to  justify  the  inference  of  acceptance 
by  the  public  in  the  different  States,  instanced, 
and  the  authorities  collated  by  Beck,  J.  Ibid, 

21.  IBSect  of  subsequent  repafrs.  In  an  ac- 
tion for  damages  on  account  of  injuries  received 
in  consequence  of  the  neglect  of  the  public 
authorities  to  repair  a  highway  resting  upon 
dedication,  evidence  of  repairs  by  them  thereon, 
subsequent  to  the  injury  complained  of,  is  proper 
to  go  to  the  jury,  as  a  circumstance  tending  to 
show  a  previous  recognition  and  adoption  of  the 
street  as  a  highway,  i&td. 

22.  Municipal  corporation!  streets  leading 
from  the  city,  A  city  is  liable  for  injuries  occa- 
sioned by  a  dangerous  place  in  a  road  leading 
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into  or  from  one  of  its  public  streets,  and  which 
is  in  such  close  proximity  thereto  as  to  naturally 
endanger  persons  traveling  thereon.  Ihid. 

23.  As  to  whether  such  place  is  so  near  a 
public  street  as  to  be  dangerous  to  persons  trav- 
eling thereon  is  a  question  of  fact  for  the  jury. 
JHcL 

24.  To  constitute  a  highway  by  prescription, 
based  upon  use  by  the  public  for  the  required 
length  of  time,  with  the  knowledge  and  consent 
of  the  owner  of  the  soil,  there  must  be  an  ab- 
sence of  proof  that  the  road  was  so  used  by 
leave,  favor  or  mistake.  If  it  be  shown  that 
the  apparent  consent  of  the  owner  was  based 
upon  the  mutual  mistake  of  himself  and  the 
public  as  to  the  location  of  the  section  line 
along  which  it  was  intended  the  road  should 
run,  no  highway  by  prescription  will  be  gained 
there,  and  the  owner  may  insist  upon  the  road 
being  straightened  or  changed  to  the  line  in- 
tended.   The  8tat6  v.  Grow,  80  Iowa,  258. 

26  A  dedication  of  land  for  a  public  high- 
way may  be  established  by  evidence  of  its  be- 
ing used  and  worked  as  such  by  the  public  for 
a  long  number  of  years  with  the  knowledge 
and  consent  of  the  owner  of  the  land.  Houghham 
V.  Harvey y  83  Iowa,  208. 

26.  Admissibility  of  parol  evidence.  To 
render  parol  testimony,  tending  to  establish  a 
road  by  prescription,  admissible,  it  is  not  neces- 
sary that  it  should  first  be  shown  that  there  is 
no  record  showing  the  establishment  of  such 
road.    Mosier  v.  Vincent,  84  Iowa,  478. 

II.  Establishment  undeb  the  Statute. 

27.  Report :  oath.  The  acts  of  road  viewers 
are  not  void  because  they  omit  to  state  in  their 
report  that  they  had  been  duly  sworn.  Dollar- 
hide  V.  The  Board  of  Cotnmisnoners  of  Mueca- 
tine  County,  1  G.  Gr.  158. 

28.  Jurisdiction  of  county  court:  location 
of  road.  The  location  of  a  road  by  a  county 
court  over  a  route  different  from  the  one  de- 
scribed in  the  petition,  and  in  the  report  of  the 
commissioners,  is  an  irregularity  which  could 
be  corrected  on  appeal,  but  will  not  .be  treated 
as  an  order  made  without  jurisdiction.  Danen- 
port  Mutual  Savings  Fund  and  Loan  Anoetor 
turn  V.  Schmidt,  15  Iowa,  218. 

29.  Power  of  commissionen.  The  commis- 
sioners appointed  to  survey  and  lay  out  a  high- 
way have  no  power  to  extend  the  same  beyond 


the  terminus  named  in  the  notice  and  petition ; 
and  a  report  establishing  such  an  extension,, 
though  approved  by  the  county  judge,  is  null 
and  void.    State  of  Iowa  v.  Holly,  18  Iowa,  525. 

30.  Recital  in  record.  The  Laws  of  1848 
(p.  516,  §  2)  required  that "  a  petition  for  the  estab- 
lishment of  a  highway  should  be  signed  by  at 
least  twelve  householders  of  the  county  living^ 
in  the  vicinity."  Held,  that  an  omission  to  re- 
cite in  either  the  petition  or  the  record  in  the 
commissioners'  court,  that  the  petitioners  are 
householders,  was  not  a  fatal  defect  in  the 
establishment  of  the  road.  Keyes  &  Crawford 
V.  Tait  et  al.,  19  Iowa.  123. 

31.  Presumption  as  tor^osting  of  notices.  If  ^ 
under  the  statute  of  1848,  it  is  necessary  that 
the  proof  of  the  '*  setting  up "  of  notices  of  an 
application  for  the  establishment  of  a  highway 
should  be  made  in  writing,  or  placed  and  kept 
on  file,  yet  a  cour^  would  be  warranted  by  evi- 
dence showing  the  appointment  of  commissioners 
to  establish  the  road  in  inferring  that  the  notices 
were  given ;  and  after  a  long  laspe  of  time  during 
which  the  right  of  the  public  on  the  road  was 
unchallenged,  in  inferring  that  the  proof  was 
made  and  lost  from  the  files.  IMd, 

32.  Posting  of  the  notice  in  three  public 
places  for  the  required  length  of  time,  under 
Revision,  sections  824,  825,*  is  a  jurisdictional 
fact,  without  which  the  proceedings  would  be 
void.  But  where  the  affidavit  of  a  person  post- 
ing one  of  the  notices  fails  to  state  the  time 
when  it  was  done,  it  will  be  presumed  that  the 
notice  was  posted  for  the  required  length  of 
time.    McCoUister  v.  Shuey,  24  Iowa,  862. 

33.  Where  the  records  in  a  proceeding  to  lay 
out  a  public  road  showed  no  proof  of  the  ser- 
vice of  notice  of  the  presentation  of  the  pe- 
tition, but  the  court  found  as  a  fact  that  there 
was  proper  notice,  and  the  finding  of  that  fact 
appeared  of  record;  held,  that  the  court  had 
jurisdiction,  as  under  the  Code  of  1851,  chapter 
88,  evidence  of  the  posting  of  the  notices  need 
not  be  in  writing  or  entered  of  record.  The 
State  V.  Prine,  25  Iowa,  281. 


*  SxoiiON  824.  Previous  to  the  presentation  of  a 
petition  for  the  establishment  of  a  county  road  four 
weeks'  notice  thereof  must  be  friven  by  being  posted 
up  at  the  court-house  door  and  in  three  publiorplaoes 
in  each  township  through  which  it  is  to  pass  and  in 
the  nel^borhood  of  the  proposed  road. 

Sac.  8S6.  Such  notice  must  state  the  principal 
points  through  which  it  will  pass  if  any  such  are 
contemplated,  and  state  the  time  at  which  applica- 
tion will  be  made  to  the  county  court  for  tne  ap- 
pointment of  a  commlsaiuuer  to  examine  and  re- 
port upon  the  same. 
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34.  When  Bupervison  may  order  new  sur* 
vey.  Where  a  road  was  dulj  surveyed  In  1852, 
and  all  the  necessary  and  proper  steps  were 
taken  for  its  establishment,  but  the  clerk  failed 
to  file  the  field  notes  and  plat,  and  no  entry  can 
he  found  declaring^  the  establishment  of  the  road, 
the  board  of  supervisors  has  power,  under  the 
statute  (Revision  1860,  §  913),*  to  order  a  new 
survey.  But  if  there  never  were  any  proceed- 
ings there  would  be  nothing  upon  which  to  base 
such  an  application.  Blake  et  al.  v.  Bailey  et  al. 
20  Iowa,  124. 

35.  In  incorporated  cities  and  towns.  Special 
acts  conferring  upon  a  city  the  power  to  regu- 
late and  improve  the  lanes  and  alleys,  to  reg- 
ulate the  width  of  sidewalks,  and  provide  that 
said  lanes'  and  alleys,  including  the  roads  lead- 
ing from  the  city  for  one  mile,  shall  constitute 
one  road  district,  did  not  affect  the  power  given 
to  the  county  court  to  establish  roads  through 
the  county.  Knowles  v.  TTie  City  of  Muscat%ne> 
20  Iowa.  248. 

36.  Delegation  of  power  by  supervisors. 
The  board  of  supervisors  is  not  authorized  by 
section  328  *  of  the  Revision,  to  delegate  to  or 
confer  upon  the  clerk  of  the  district  court,  the 
power  of  appointing,  during  the  adjournment  of 
tlie  board,  commissioners  to  review  and  report 
upon  the  establishment  of  roads.  The  commis- 
sioner must  be  appointed  by  the  board  at  the 
meeting  specified  in  the  notices  of  application, 
or  at  some  future  time  to  be  then  fixed  by  it. 
The  State  v.  KimbaU,  23  Iowa,  581 ;  and  see  Ben- 
nett V.  Fisher,  26  Ibid.  497,  wherein  the  act  of 
1868,  chapter  35,  legalizing  roads  established 
under  said  section,  is  held  constitutional.  See 
section  39,  post. 

37.  Statute  construed:  what  powers  board 
may  delegate.  Said  section  328  of  the  Revision 
was  not  intended  to  dispense  with  the  require- 

«  Reprinted  as  8S  964,  966,  Code  of  1873,  and  as 
follows . 

Section  913.  When  by  reason  of  the  loss  or  de- 
struction of  the  field  notes  of  the  original  survey, 
or  in  cases  of  defective  surveys  or  record,  or  in 
cases  of  such  numerous  alterations  of  any  public 
highway  since  the  original  survey,  that  its  location 
cannot  be  accurately  defined  by  the  papers  on  file 
in  the  proper  olBce,  that  the  county  yndge  of  the 
proper  county  mar,  if  he  deem  It  necessary,  cause 
suen  road  or  roads  to  be  re-surveyed,  platted  and 
recorded  as  hereinafter  providea. 

Sbction  388.  When  duties  are  to  be  performed, 
or  acts  done*  which  cannot  be  performed  by  the 
board  of  supervisors  without  too  much  delay  or  In- 
convenience, such  board  may  confer  the  power  to 
perform  such  duties  upon  the  clerk  of  the  district 
court,  and  it  shall  be  the  duty  of  such  clerk  to  exer- 
cise authority  so  conferred,  and  discharge  the  duties 
so  required. 


ments  of  section  828,  in  the  appointment  of  a  com- 
missioner, and  in  determining  whether  the  statu- 
torj  prerequisites  have  been  complied  with. 
Though,  under  the  former  section,  the  board 
maj  doubtless  confer  upon  the  clerk  the  power 
to  fix  the  time  when  the  commissioner  shall  act, 
the  power  to  appoint  a  day  when  the  matter 
will  be  heard  or  acted  upon,  and  perhaps  the 
power,  upon  the  filing  of  a  claim  for  damages, 
to  appoint  appraisers,  to  give  notice  of  their 
appointment,  fix  the  hour  of  meeting  and  fill 
vacancies.  Ibid. 

38.  Final  establishment:  board  must  act. 
As  the  final  establishment  of  a  road  involves 
important  questions  of  private  right  and  public 
good,  it  is  doubtful  whether  it  was  intended  by 
section  328  of  the  Revision  that  the  board  should 
in  any  case  abdicate  its  functions  or  transfer 
their  exercise  in  this  respect  to  the  clerk.  Ibid. 

39.  Delegation  of  power  to  clerk:  curative 
act  The  board  of  supervisors  have  no  power 
to  delegate  to  the  derk  the  appointment  of  a 
commissioner,  in  vacation,  to  view  the  road 
petitioned  for.  This  want  of  power,  how- 
ever, as  to  all  existing  cases,  is  cured  by  the 
"act  to  legalize  the  establishment  of  county 
roads,"  Laws  of  1868,  page  40.  Bennett  v. 
Fisher,  26  Iowa,  497. 

40.  The  word  "  township  "  in  Revision,  sec- 
tion 824,  requiring  that  notice  must  be  posted  in 
each  township  through  which  the  road  is  to  pass 
means  a  township  as  organized  under  our  State 
law,  and  not  by  federal  enactment.  McCoUister 
V.  Shuey,  24  Iowa,  362. 

41.  Setting  out  mile-posts :  monuments.  Re- 
vision, sections  836  and  887,  relating  to  fixing  of 
mile>posts  and  other  monuments,  etc.,  are  direc- 
tory only,  and  hence,  failure  to  comply  there- 
with will  not  vitiate  the  proceeding  It  is 
questionable  whether  these  sections  apply  when 
the  commissioner  is  able  to  lay  out  the  road 
without  a  surveyor.  Ibid. 

42.  Petition  and  notice :  substantial  compli- 
ance with  statute.  A  petition  which  asks  "  the 
appointment  of  a  commissioner  to  open  a  road," 
instead  of  following  the  language  of  the  Re 
vision,  section  824,  is  a  substantial  compliance 
with  the  statute.  So  also,  a  notice  of  the  time 
when  the  application  for  the  road  will  be  made» 
using  the  same  language,  is  sufficient.  Ibid. 

43.  A  notice,  required  by  the  statute  to  be 
posted  by  the  petitioners  for  the  road,  which 
states  that  application  will  be  made  on  a  certain 
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daj  for  the  "  wtaUUkmerU  of  ike  road*'  instead 
of  pursuing  the  language  of  the  statute,  which 
directs  that  the  notice  shall  state  the  time  when 
an  application  will  be  made  for  "  the  appairU- 
ment  of  oommission&ra,"  is  sufficient  WooUey 
V.  The  Board  of  SuporviaovB,  82  Iowa,  180. 

44.  Disorepandies  in  dasoription.  Discrep- 
ancies in  the  description  of  distances  between 
certain  points  on  the  line  of  a  public  road,  which 
are  evidently  the  result  of  a  clerical  mistake, 
and  which  may  be  corrected  by  reference  to 
other  parts  of  the  record,  will  not  render  the 
location  of  the  road  void  for  uncertainty.  The 
BtcUe  V.  Prine,  26  Iowa,  281. 

46.  Zhrldenoe:  pro'^rinoe  of  the  court 
Whether  the  records  offered  in  evidence  legally 
show  the  establishment  of  a  road,  is  a  question 
of  law  for  the  court,  and  not  of  fact  for  the 
fury.  Ibid. 

46.  Road  record.  That  the  petition  for  a 
road  is  not  in  evidence,  constitutes  no  objection 
to  the  admission  of  the  road  record  to  prove 
the  establishment  of  the  road,  when  it  ap- 
pears from  the  road  record  that  the  petition 
was  presented,  filed  and  acted  upon.  Revision, 
§  4120 .♦  The  State  v.  Lane,  26  Iowa,  223. 

4"^.  Two  applications  may  be  considered 
together.  Where  the  contest  is  as  to  the  choice 
between  two  routes  for  the  same  road,  the  two 
applications  may  be  properly  considered  together 
by  the  supervisors.    Brown  v.  ElUs,  26  Iowa,  85. 

48.  Uncertainty  in  estabUahment  Where 
the  plat  and  survey-record  of  a  road  showed  the 
same  termini  as  the  road  record  showed  the 
petition  to  ask  for ;  hetd,  that  the  termini  were 
sufficiently  stated,  and  the  court  had  jurisdiction 
to  establish  the  road.  The  State  v.  Lane,  26 
Iowa,  223. 

49.  The  objection  that  the  principal  points 
are  not  stated  through  which  a  county  road, 
established  by  the  board  of  supervisors,  passes, 
is  not  well  taken,  when  it  appears  that  the  points 
of  commencement  and  termination  are  stated, 
and  the  line  of  the  route  indicated  by  intelligi- 
ble reference  to  the  lines  of  the  congressional 
subdivisions  of  the  land  over  which  it  passes. 
Wodlsey  v.  T?u  Board  of  Supervieore  of  Hamil- 
ton County,  82  Iowa,  180. 


*  SBCnoN  4120.  The  future  prooeedings  of  all  offi- 
oers  and  of  all  courts  of  limited  and  Inferior  Juris- 
diction wlthlD  this  State  shall,  like  those  of  geueral 
and  superior  Jurisdiction,  be  presumed  regular  ex- 
cept in  regard  to  matters  required  to  be  entered  of 
record,  and  except  where  otherwise  expressly  de- 
clared. 


60.  Proof  of  notice:  prMmmptioiia.  That 
notices  were  properly  posted  may  be  estal^ 
lished  by  parol  evidence  ;  and  where  in  a  cer- 
tiorari proceeding  the  written  proof  of  notice 
found  in  the  record  does  not  show  that  the 
places  where  the  notices  were  posted  are  in 
the  county  or  townships  through  which  the 
road  passes,  it  will  be  presumed  that  such  fact 
was  established  by  other  satisfkctory  evidence, 
in  the  absence  of  any  thing  to  the  contrary.  Ibid. 

61. The  fact  that  the    officer   making 

return  of  the  proceedings  of  the  board  of  super- 
visors, to  the  district  court  where  the  certiorari 
proceeding  was  instituted,  certifies  that  no  other 
or  further  proof  than  that  returned  was  made, 
will  be  construed  to  refer  to  the  written  proof 
found  in  the  record,  and  will  not  be  deemed 
sufficient  to  overcome  the  presumption  that  other 
satisfactory  testimony  of  a  parol  character  was 
received  by  the  board.  Ibid. 

62.  Failure  of  petitioners  to  give  seoority. 
That  the  board  of  supervisors  failed  to  require 
security  to  be  given  by  the  petitioners  for  the 
payment  of  expenses  growing  out  of  the  appli- 
cation, will  not  affect  the  legality  of  the  estab- 
lishment of  the  road.  Ibid. 

63.  Want  of  power  to  administer  oath  of 
qualification.  That  the  officer,  who  administered 
the  oath  to  the  commissioner  appointed  by  the 
board  of  supervisors  to  examine  and  report  upon 
the  proposed  road,  was  not  empowered  to 
administer  oaths,  will  not  defeat  the  action  of 
the  commissioner,  nor  render  the  establishment 
of  the  road  invalid.  Ibid. 

64.  Continuance  of  proceeding  to  estab- 
lish: presumption.  Nor  will  the  fact  that 
the  final  action  of  the  board  in  respect  to  the 
establishment  of  the  road  was  had  on  a  day 
subsequent  to  the  one  before  fixed  by  the 
board  for  such  action,  be  sufficient  to  invalidate 
the  establishment  of  the  road,  where  there  is 
no  showing  that  the  consideration  of  the  case 
was  not  properly  continued  by  the  board  from 
the  day  fixed  to  the  day  upon  which  final  action 
was  in  fact  had.  Ibid. 

66.  Jurisdiction  in  road  matters.  The  juris- 
diction of  the  circuit  court  in  respect  to  roads 
and  highways  is  limited  to  ad  quod  damnum 
proceedings.  In  all  other  matters  relating  to 
roads,  the  board  of  supervisors  has  exclusive 
jurisdiction.  Kennedy  et  al.,  Trustees,  etc  t. 
The  Dubuque,  C.  A  M.  R.  R.  Co.,  84  Iowa,  421. 
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in.  Daicagbs. 
a.  Omieraily, 

66.  OompaniMitioii.  On  opening  a  road  tliroagb 
cultivated  lands,  to  the  injnry  of  the  owner,  he 
ifl  entitled  to  adequate  compensation.  DinwUU 
die  ▼.  Boberts,  1 G.  Gr.  863. 

67.  Section  of  the  Code  repealed.  iThat  por- 
tion of  section  688,  Code  of  1851,  fixing  a  rule  for 
the  estimation  of  damages  is  repealed  by  article 
1,  section  18,  constitution  of  1857.  DeatonY,  The 
County  of  Polk,  9  Iowa,  594. 

68.  Measure  of  damages.  In  estimating  the 
damages  sustained  bj  reason  of  the  establish- 
ment of  a  road,  the  advantages  that  will  result 
to  the  owner  from  the  improvement  should  not 
be  considered.  Ibid. 

69.  Remoiral  offences.  The  owner  of  land 
through  which  a  road  is  finally  established  will 
not,  on  appeal  from  the  award  of  damages  made 
by  the  appraisers,  be  allowed  for  removing  and 
re-setting  a  fence  which  he  had  erected  in  the 
track  of  the  proposed  road  pending  the  applica- 
tion and  after  the  award.  HoUon  v.  BxUler,  22 
Iowa,  557. 

h.  Claim  for  and  asseument  of  , 

60.  Iilmitation  for  filing  claim.  Where  a 
claim  for  damages  in  consequence  of  the  estab- 
lishment of  a  road  is  not  made  within  thirty 
days  after  the  appointment  of  the  day  fixed 
for  final  action  on  the  application  for  such  road, 
but  is  made  before  the  road  is  finally  estab- 
lished, unless  a  sufficient  excuse  for  not  filing 
such  claim  within  the  thirty  days  is  shown  by 
affidavit,  the  county  court  should  dismiss  the  ap- 
plication.   SmUh  v.  Dubuque  County,!  Iowa,  492. 

61.  Where  appraisers  find  no  damages. 
Where  appraisers  appointed  by  a  county  court 
to  assess  the  damages  of  a  party,  by  reason  of 
the  appropriation  of  his  land  for  the  purposes 
of  a  road,  report  that  the  applicant  is  not  en- 
titled to  any  compensation,  the  county  court 
is  not  precluded  by  section  18  of  the  first  arti- 
cle of  the  constitution,  from  making  an  order 
estabiishing  the  road,  until  compensation  is 
paid  or  secured  to  the  owner  of  the  land. 
McCrory  v.  Qriswold  et  al.,  7  Iowa,  248. 

62. certiorarL    It  is  no  sufficient  ground 

for  annulling  or  reversing  the  decision  of  a 
county  court  establishing  a  road,  that  the  ap- 
praisers  appointed  to  assess  the  damages  of  the 
owner  of  the  land  have  decided  that  the  claim- 


ant is  entitled  to  no  compensation  for  his  prop 
erty  taken  for  the  road ;  and  such  a  question 
cannot  be  raised  in  the  district  court  on  a  writ 
of  certiorari.  Ibid. 

63.  Report  of  appralsera.  The  report  of  the 
appraisers  is  not  conclusive  as  to  the  amount  of 
damages  sustained  by  the  plaintiff  by  reason  of 
the  establishment  of  a  road,  and  other  evidence 
showing  the  amount  of  such  damage  is  admis- 
sible. Deaton  v.  The  County  of  Polk,  9  Iowa,  594. 

64.  Bgamination  of  premises  by  Jury.  It  is 
the  duty  of  the  jury  appointed  to  assess  the 
value  of  real  estate  appropriated  to  the  public 
use  as  a  highway,  to  personally  examine  the* 
premises.  The  City  of  Bee  Moinee  v.  Layman, 
21  Iowa,  158. 

66.  Oompeosation  to  land  owner;  oonstitn- 
tiomal  law.  While  a  person  through  whose 
land  a  public  road  is  located,  is  entitled  to  com- 
pensation under  the  constitutional  clause  guar- 
anteeing compensation  where  private  property 
is  taken  for  public  use,  yet  he  is  entitled  to  it 
only  in  the  manner  pointed  out  and  provided  by 
law,  and  if  he  fails  to  apply  therefor,  or  within 
the  time  prescribed  by  the  statute,  or,  applying, 
his  claim  is  rejected,  and  he  takes  no  step,  by 
appe^  or  otherwise,  to  reverse  such  order  of 
disallowance,  he  cannot  afterward  resist  the 
right  of  the  public  to  open  the  road,  upon  the 
ground  that  the  compensation  guaranteed  by 
the  constitution  has  not  been  made  to  him. 
Jhinlap  V.  Pfdley  et  al,,  28  Iowa,  469. 

66.  It  is  only  when  damages  are  assessed 
for  the  taking  of  private  property  for  public 
use,  that  they  are  to  be  paid,  or  secured  to  the 
owner,  under  section  18  of  the  first  article 
of  the  constitution,  before  the  property  can 
be  appropriated.    McCrory  v.  Qriawold,  7  Iowa, 

248. 

67.  A  county  court  may  establish  a  road  or 
not,  as  the  public  convenience  or  necessities  re- 
quire, without  reference  to  the  question  of 
compensation  to  the  owners  of  the  property 
taken.  Ibid. 

68.  In  assessing  the  damages  occasioned  by 
the  taking  of  private  property  for  public  use, 
the  advantages  that  may  result  to  the  owner  on 
account  of  the  improvement  for  which  the  prop- 
erty is  taken  cannot  be  considered,  lerael  et  al, 
V.  Jewett  et  al.,  29  Iowa,  475 ;  Beaton  v.  The 
County  of  Polk,  9  Ibid.  594. 

69.  Rule  applied.  It  was  accordingly  held, 
in  a  proceeding  wherein  damages  were  claimed 
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on  account  of  the  relocation  of  a  road  over  the 
claimant'^  land,  that  a  rule  adopted  by  the  court 
below  in  ascertaining  the  claimant's  damages, 
to  the  effect  that  the  measure  thereof  was  the 
difference  shown  by  deducting  the  value  of  the 
land  after  the  change  from  its  value  before,  was 
erroneous.  Ibid. 

70.  The  correct  rule  in  snoh  case  would  be 
to  determine  the  amount  which  the  damages 
for  the  new  or  relocated  line  would  exceed  the 
damages  sustained  by  reason  of  the  old  one,  and 
«llow  that  sum  to  the  claimant.  Ibid, 

c.  Appeals,  etc, 

71>  Injunction.  A  statute  authorizing  the 
appropriation  of  private  property  to  public  use 
Jis  a  street,  made  no  provision  for  an  appeal 
from  the  finding  of  the  jury  appraising  its  value. 
A  party  aggrieved  by  such  a  finding  may  cause 
the  appropriation  to  be  enjoined  until  proper 
compensation  has  been  ascertained  by  a  compe- 
tent tribunal,  and  paid.  Bagatz  v.  The  City  of 
Dvibuque,  4  Iowa,  343. 

72.  An  appeal  lies  from  a  Judgment  of  the 
cotmty  court  upon  the  report  of  appraisers 
appointed  to  assess  the  damages  caused  by  the 
establishment  of  a  road.  Deaton  v.  The  County 
of  Polk,  9  Iowa,  694t, 

73^.  An  appeal  does  not  lie  to  the  district 
court,  from  an  order  of  the  county  court,  estab- 
lishing or  altering  a  county  road.  McCune  v. 
Swafford,  6  Iowa,  552. 

74.  An  order  of  a  county  court,  establishing 
or  altering  a  county  road,  is  not  a  decision  or 
-decree  of  that  court  so  affecting  the  rights  or 
interests  of  individuals  as  distinguished  from 
the  public  as  that  remonstrants  against  the  road 
-or  its  alteration  can  appeal  therefrom.  Ibid, 

See  also  Ball  v.  Humphrey,  4  Q.  Qr.  204 ;  Myers 
V.  Simms,  4  Iowa,  500 ;  titles  Certiorari  ;  Ap- 
peals. 

IV.  Liability  for  Defective  Construction 
AND  Failure  to  Repair. 

76.  Injury:  liability  of  county.  Counties 
and  other  quasi-corporations  are  not  liable  to 
private  actions  for  the  neglect  of  their  officers 
in  respect  to  highways,  unless  by  express  statu- 
tory provision.  Soper  v.  Henry  County,  26  Iowa, 
264 :  McCuUom  v.  Blackhawk  County,  21  Ibid.  409. 

76.  Liability  of  road  district  The  repair 
of  roads  and  highways  devolves  upon  the  several 
toad  districts,  and  it  is  the  supervisor,  after  notice 


in  writing,  and  not  the  county,  that  is  liable  for 
injuries  by  the  defective  condition  of  the  road 
or  bridge.  The  county  is  liable  only  as  to 
bridges  of  the  larger  class,  that  is,  county 
bridges  proper,  which  are  built  by  the  county 
authorities,  under  their  statutory  power  to 
"  make  and  repair  bridges."  (Rev.,  §  312,  par. 
18;  §  710,  Code  of  1873,  §  803.)  Ibid.;  and  ^or- 
reU  V.  Brooks,  21  Iowa,  144 ;  Bell  v.  Foutch^ 
Ibid.  119 ;  Brown  v.  Jefferson  County,  16  Ibid. 
339 ;  Wilson  A  Chistin  v.  Jefferson  County,  13 
Ibid.  181. 

77. rule  applied.    Where  plaintiff  was 

injured  by  reason  of  the  defective  condition  of 
a  small  bridge  or  culvert  on  the  highway,  twelve 
or  fourteen  feet  wide,  two  or  three  feet  across 
and  constructed  over  a  ditch  about  two  feet  in 
depth,  in  which  there  was  no  running  water ; 
held,  that  the  county  is  not  liable.  Soper  v. 
Henry  County,  supra, 

78.  Action  for  injury  from  defect.  No  action 
for  injury  occasioned  by  a  defect  in  a  highway 
can  be  maintained,  unless  plaintiff  shows  that 
he  exercised  ordinary  prudence  and  care. 
Manderschid  v.  TJie  City  ofBubuque,  25  Iowa,  108. 

79.  Where  accident  is  primary  cause  of 
injury.  But  the  action  may  be  maintained, 
although  the  primary  cause  is  an  accident,  as 
the  breaking  of  the  carriage  or  harness,  the 
violent  running  away  of  the  horses,  or  the  like,  if 
the  accident  occurred  without  the  fault  of  plain- 
tiff. lUd. 

80.  Rule  applied.  In  an  action  for  damages 
against  the  city  of  Dubuque,  for  injury  to  plain- 
tiff's horse  by  reason  of  a  defective  bridge 
within  the  corporation,  the  petition  alleged,  that 
plaintiff  was  driving  his  team  through  the  streets 
when  the  horses  became  frightened,  ran  away, 
and  without  fault  of  plaintiff  becoming  unman- 
ageable, threw  him  out,  and  in  crossing  said 
bridge  one  of  the  horses  stepped  through  a  hole 
negligently  permitted  by  defendant  therein  and 
broke  his  leg.  Held,  that  the  petition  stated 
sufficient  for  a  cause  of  action  ;  and  hence,  that  a 
demurrer  thereto,  on  the  ground  that  it  showed 
want  of  due  care  in  plaintiff's  management  of 
the  horses  at  the  time  of  the  injury,  was  im- 
properly sustained.  Ibid. 

81.  Liability  of  road  supervisor.  A  road 
supervisor  is  liable  for  damages  caused  by  the 
diversion  of  a  stream  by  the  negligent  construc- 
tion of  a  crossing  over  it.  McCord  v.  High,  24 
Iowa,  386. 
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82.  Removal  of  fenoet.  Under  section  905 
and  kindred  sections  of  the  Hevisionf  a  road 
aupervisor  has  no  ri^ht  to  throw  down  a  fence 
projecting  into  the  highway  though  not  directly 
obstructing  the  travel  thereon,  without  first 
notifying  the  owner  to  remove  the  same.  Mon&r 
V.  Vincent,  34  Iowa,  478. 

83. This  rule  applies  as  well  to  cases 

where  the  fence  was  built  after  the  highway 
was  established,  as  to  those  where  it  was  built 
before.  Ibid. 

8^  Authority  of  road  raperviaor.  The  map 
required  by  section  890*  of  the  Revision  (§  972, 
Code  of  1878),  to  be  delivered  by  the  township 
clerk  to  the  road  supervisor,  confers  no  addi- 
tional authority  upon  him.  The  map  is  in  no 
sense  to  be  considered  as  process  or  authority 
for  his  action.  Ibid. 

85.  In  an  action  of  trespass  against  a  road 
tnpenrisor,  for  entering  upon  the  premises  and 
throwing  down  the  fences  of  plaintiff,  while 
claiming  to  open  a  road,  he  cannot  justify  under 
the  map  he  received  from  the  township  clerk 
under  said  section  purporting  to  contain  all  the 
legal  roads  in  the  township,  and  representing  the 
line  in  question  to  be  a  legal  highway.  The  rule 
that  a  ministerial  officer  is  not  liable  for  the 
execution  or  process,  issued  by  authority  hav- 
ing jurisdiction  over  the  subject-matter,  do^s  not 
apply,  and  he  must  show  that,  in  fact,  a  road  did 
there  exist,  either  de  facto  or  dejure.  Campbell 
V.  Kennedy,  84  Iowa,  494. 

86.  The  term  "bridge"  embraces  every 
stmctore  in  the  nature  of  a  bridge,  over  any 
obstruction  to  the  highway,  whether  a  river, 
ditchf  or  other  passage  for  water.  BtLsch  v.  TJu 
City  of  Danenport,  6  Iowa,  443. 

87.  Bridge  of  miusual  width.  Although  a 
road  district  may  not  be  obliged  to  keep  the 
whole  of  a  highway,  from  one  boundary  to  an- 
other, free  from  obstructions,  and  fit  for  the  use 
of  travelers,  yet  as  convenience  and  safety  are 
the  essential  conditions  of  a  well-maintained 
highway,  both  at  common  law  and  by  statute, 
if  a  bridge  is  built  of  greater  width  than  is  re- 
quired by  statute,  where    the    exigencies    of 

*  Sxa  800  (Code  of  1878,  S  972).  The  township  olerk 
shall  fumlsn  each  supervisor  of  his  towDship  with 
a  map  of  his  district,  which  map  shall  contain  all 
the  leiml  roads  In  said  district,  and  when  any  new 
road  shall  have  been  established,  it  shall  be  the  duty 
of  the  township  clerk  to  notlfv  each  of  the  supervf- 


son  whose  district  is  affected  by  said  new  road,  and 
also  to  furnish  a  copy  of  the  field  notes  of  the  same, 
which  new  road  shall  be  immediately  marked  on  the 


map  of  said  district  in  his  possession. 


travel  seem  to  require  it,  it  must  be  kept  in 
good  condition  for  its  whole  width.  Ibid. 

88.  Where  a  city  digs  a  ditoh  and  ooven  it  at 
the  street  crossing  with  boards  for  the  whole 
width  of  the  street,  it  is  the  duty  of  the  city  to 
keep  it  in  a  suitable  condition  for  crossing  on 
any  part  of  it.  Ibid, 

89.  Warning  to  the  pnblio.  That  the  authori- 
ties of  a  county  caused  a  written  notice,  warning 
the  public  of  the  dangerous  character  of  a 
bridge  to  be  posted  thereon,  and  also  caused  an 
obstruction  to  be  placed  across  one  end  thereof, 
both  of  which  were  subsequently  removed, 
leaving  the  bridge  open  to  the  public,  is  not  a 
sufficient  defense  to  an  action  against  the  county 
for  damages  sustained  by  a  party  by  reason  of 
the  falling  of  the  same  while  he  was  crossing  it 
without  knowledge  of  its  condition.  The  notice 
posted  or  obstructions  established,  to  discharge 
the  county,  must  be  effective.  Brown  v.  Jejfer- 
eon  County,  16  Iowa,  839.  See,  further,  title 
Bridgibs;  Countibs. 

y.  MiBCSLLAimouB  Mattebs. 

90.  Partition:  eftoppeL  When  commis- 
sioners appointed  to  make  partition  of  real 
estate  treated  a  portion  of  the  property  as  a 
part  of  a  public  street,  and  made  partition  of 
the  remainder,  TUld,  that  the  acceptance  of  the 
partition  by  the  parties  estopped  them  from, 
denying  that  the  portion  not  divided  was  a  part 
of  the  street.  McGregor  et  al.  v.  Reynolds  et  al., 
19  Iowa,  228. 

91.  A  street  or  highway  is  an  easement, 
which  comprehends  the  right  of  every  in- 
dividual in  the  community  to  pass  and  repass 
over  the  same,  with  the  incidental  right  of  the 
public  to  do  all  things  necessary  to  keep  it  in 
repair.  The  City  of  Dubuque  v.  Moloney,  9 
Iowa,  450. 

92.  Timber  in  a  road.  The  public  acquires 
the  right  of  way  only,  over  lands  appropriated 
for  the  purposes  of  a  road  ;  the  right  of  prop- 
erty in  the  soil  and  in  the  timber  growing 
thereon  remains  in  the  original  owner.  Deaton 
V.  The  County  of  Polk,  9  Iowa,  694,  and  section 
aivte. 

93.  Width:  irregdlazlty.  An.  order  of  the 
county  court,  under  the  Code  of  1851,  establish- 
ing a  road  which  was  more  than  sixty-six  feet 
in  width,  was  irregular,  but  not  void.  It  could 
be  corrected  only  on  appeal,  and  could  not  be 
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attacked  ooUaterallj.  Knotelet  t.  The  City  of 
MvMoHtie,  20  Iowa,  248. 

94i  Private  ways;  act  of  1866:  oonitita- 
tional  law.  Cliapter  127  of  the  Laws  of  1866,  en- 
titled," An  act  to  proyide  for  the  establiahment 
of  private  roads  in  Iowa/'  directs  the  taking  of 
private  property  for  private  nee,  the  roads  there- 
under aathoriaed  being  essentially  private  and 
beyond  the  public  control,  said  act  is  there- 
fore unconstitutional,  as  being  in  conflict  with 
our  bill  of  rights.  Alit&r,  if  the  roads  provided 
for  by  the  act  were,  in  their  nature,  public  The 
reasons  why  they  are  essentially  private,  stated 
by  Dillon,  Ch.  J.  Bankhead  v.  Brown,^  Iowa, 
640. 

96.  Road  to  mines:  far  pcirate  benefit. 
The  State  may  provide  for  the  establishment  of 
public  highways  to  coal  or  other  mines.  Semble, 
that  the  right  to  take  land  for  a  road  demanded 
by  the  public  convenience  as  an  outlet  to  a 
neighborhood,  or  for  a  single  farmer  without 
other  means  of  communication,  does  not  depend 
upon  the  length  of  the  road  or  the  number  of 
persons  through  whose  property  it  may  pass, 
and  such  road  can  be  established  under  the 
general  road  law.  Ibid, 

96.  Liabttity  of  person  summoned  by  su- 
pervisor. A  man  who  is  not  able-bodied  does 
not  come  within  the  purview  of  section  904* 
of  the  Revision  (§  988,  Code  of  1878),  and  is 
not  liable  to  the  penalty  prescribed  therein  for 
failure  to  appear  when  summoned  by  the  road- 
supervisor  to  perform  labor  on  the  roads.  Mar- 
tin V.  Qadd,  81  Iowa,  75. 

97. Nor  would  the  failure  of  such  person 

to  make  his  condition  known  to  the  supervisor, 
nor  the  fact  that  he  sent  a  substitute  who  was 
rejected  for  incompetency  by  the  supervisor, 
change  the  rule.  Ibid, 

98.  Obstmotion  of  highway.  Equity  will 
afford  relief  to  a  person  specially  injured  by 
the  erection  of  an  obstruction  on  a  highway,  by 
directing  its  removal  and  enjoining  its  continu- 
ance. Hougham  v.  Harvey,  88  Iowa,  208 ;  £koell 
V.  Greenwood,  26  Ibid.  877 ;  WUeon  v.  8exon,  27 
Ibid.  15. 

^  Sbo.  904  (1 068,  Code  of  187S).  If  any  able-bodied 
man  when  duly  summoned  for  any  such  purpose, 
fails  to  appear  and  labor  diligently  by  himself  or  his 
substitute,  or  send  satisfactory  excuse  therefor,  he 
is  liable  to  a  fine  of  $10  to  be  recovered  by  suit  before 
any  Justice  of  the  peace  in  the  name  of  the  district 
and  for  the  use  of  the  road  fund  of  said  district : 
vrtnided^  in  all  oases,  the  person  so  notified  shall 
have  the  privilege  of  paying  the\alue  of  such  work 
immediately  in  money. 


L  What  CX>n8Titt7TBB  a  Homestead. 
n.  Change  of  Homestead. 
HI,  Who  mat  Cijiim. 

IV.  CONYBYANCB  AND  MOBTGAaS  OF. 

a.  Conveyance, 
b.  Mortgage, 

v.  LlABILITT    TO    CrSDITOBS— JUDICIAI* 

Sales,  etc. 
VI.  Abandonment  of. 
VII.  Miscellaneous  Mattebs. 


I.  What  Constitutes  a  Homestead. 

1.  Under  act  of  1849.  To  constitute  a  home- 
stead under  the  act  entitled  "An  act  to  exempt 
a  homestead  from  forced  sale/'  approved  Janu- 
ary 15,  1849,  there  must  have  been  not  only 


I*  The  followine  sections  of  the  statute  seem 
necessary  to  a  clear  understanding  of  the  text. 
The  figures  in  brackets  denote  sections  as  they 
stood  in  the  Code  of  1851 ;  the  others  as  they 
stood  in  the  Revision  of  1860.  They  are  re- 
printed in  the  Code  of  1873,  Chap.  8,  Title  xiii, 
paffe  365 : 

Section  0377.  (1245.)  Where  there  is  no  special 
declaratioD  of  the  statute  to  the  contrary,  the  home- 
stead of  every  head  of  a  family  Is  exempt  from  Ju- 
dici&l  fi&lo 

Sbg.  2278.  0246.)  A  widow  or  widower,  though 
without  children,  shall  be  deemed  the  head  of  a 
family  while  continuing  to  occupy  the  house  used  as 
such  at  the  time  of  the  death  of  the  husband  or 
wife.   

Sec.  2279.  (1247.)  A  conveyance  by  such  owner  is  of 
no  validity  unless  the  husband  and  wife  (if  the  owner 
is  married;  concur  in  and  sign  such  conveyance. 

Sec.  2280.  (1:248.)  But  the  homestead  is  liable  for 
taxes  accruing  exclusively  thereon,' and  the  whole 
or  a  sufficient  portion  thereof  may  be  sold  to  pay  the 
same.  It  is  also  subject  to  mecnanic's  liens  in  the 
cases  provided  by  law. 

Sec.  &281.  (1249.)  It  may  also  be  sold  on  execution 
for  debts  contracted  prior  to  the  passage  of  this  law 
or  prior  to  the  purchase  of  such  homestead  (except 
where  otherwise  declared),  or  for  those  created  by 
written  contract  executed  by  the  persons  having  the 

Eower  to  convey  and  expressly  stipulating  that  the 
omestead  is  lliU)le  therefor.  But  it  shall  not  in 
such  cases  be  sold  except  to  supply  the  deficiency  re- 
maining after  exhausting  the  other  property  of  the 
debtor  which  is  liable  to  execution. 

Sec.  2282.  (1250.)  The  homestead  must  embrace  the 
house  used  as  a  home.by  the  owner  thereof ,  and  if  he 
has  two  or  more  houses  thus  used  by  him  at  different 
times  and  places  he  may  select  which  he  will  retain 
as  his  homestead. 

Sec.  2283.  (1251.)  It  may  contain  one  or  more  lots 
or  tracts  oi  land  with  the  buildings  thereon  and 
other  appurtenances,  subject  to  the  limitations  con- 
tained in  the  next  section,  but  must  in  no  case  em- 
brace different  lots  and  tracts  unless  they  are  con- 
tiguous, or  unless  they  are  habitually  and  in  good 
faith  used  as  part  of  the  same  homestead. 

Seo.  2284.  (1252.)  If  within  a  town  plat  it  must  not 
exceed  one-naif  an  acre  in  extent,  and  If  not  within 
a  town  plat  it  must  not  embrace  In  the  aggregate 
more  than  forty  acres.  But  if  when  thus  limited  in 
either  case  its  value  is  less  than  five  hundred  dollars* 
it  may  be  enlanrad  till  its  value  reaches  that  amount. 

Sec.  2286.  (1258.)  It  must  not  embrace  more  than 
one  dwelling-house  nor  any  other  buildings  except 
such  as  are  properly  appurtenant  to  the  homestead 
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ownership  but  occapation,  both  occurring  dur- 
ing the  existence  of  that  law.  Charless  <&  Blow 
T.  Lamberson,  1  Iowa,  435. 

2.  By  the  term  ^  occupied,"  as  used  in  the 
statute,  is  meant  something  mo^e  than  what  is 
known  in  law  as  a  constructive  possession  as 
contra-distinguished  from  actual  possession.  It 
means  more  than  such  possession  as  it  arises 
where  land  is  cultivated  or  being  fenced  and 
improved.  Ibid. 

3.  The  meaning  of  the  term  ^  homestead  "  is 
fully  and  correctly  expressed  in  the  Code  of  1851, 
where  it  is  defined  as  ''the  house  used  as  a 
home."  A  homestead  must  be  used  as  a  home, 
a  place  to  abide,  a  place  for  the  family ,  and 
when  thus  used  and  occupied  it  becomes  the 
homestead,  and  not  before.  Ibid. 

4i  Partioolar  case.  Where  the  defendant  in 
1848  purchased  the  premises  in  controversy ;  in 
the  spring  of  1851  commenced  a  building  thereon; 
on  the  19th  day  of  J  uly  following  moved  into 
said  building,  and  continued  to  reside  therein, 
and  where  on  the  8d  day  of  February,  1852,  the 
plaintiff  recovered  a  judgment  against  the  de- 
fendant on  a  contract  made  in  April,  1851,  issued 
execution  under  which  he  purchased  the  prop- 

ns  8ucb,  but  a  shop  or  other  building  situated  there- 
on, and  really  used  and  occupied  by  the  owner  in  the 
piosecution  of  his  own  ordinary  Dusiness,  and  not 
exceedliiff  three  hundred  dollars  in  valuet  may  be 
deemed  appurtenant  to  such  homestead. 

Skc.  2SW.  (1254.)  The  owner  may  select  his  own 
homestead  and  cause  It  to  be  marked  out,  platted, 
and  recorded  in  the  next  section.  If.he  nefrlect  this 
the  privile^re  of  doing  the  same  deyolves  upon  his 
wife.  A  failure  in  this  respect  by  both  does  not 
leave  the  homestead  liable,  but  an  officer  having  an 
execution  against  the  property  of  such  a  defendant 
may  cause  the  homestead  to  be  marked  off,  platted, 
and  recorded,  and  may  add  the  expenses  thence 
arising  to  the  amount  embraced  in  his  execution. 

SBC.2S87.  (1255.)  The  homestead  shall  be  marked  off 
by  fixed  and  visible  monuments,  and  In  giving  the 
description  thereof  the  direction  and  distance  of  the 
starting  point  from  some  comer  of  the  dwelling- 
house  shall  be  stated.  The  description  and  plat 
shall  then  be  recorded  by  the  recorder  of  deeds  in  a 
book  to  be  called  the  ^*  homestead  book,"  which  shall 
be  provided  with  a  proper  index. 

Sec.  S2K8.  (1236.)  The  owner  may  from  time  to 
time  at  his  pleasure  change  the  limits  of  his  home- 
stead by  changing  the  metes  and  bounds  as  well  as 
the  record  of  the  plat  and  description,  or  he  may 
change  the  homestead  entirely;  but  such  changes 
shall  not  prejudice  conveyances  or  Hens  made  or 
created  previously  thereto. 

Sbc.  '.S89.  (1257.)  The  new  homestead,  to  the  ex- 
tent in  value  of  the  old,  is  exempt  from  execution 
in  all  oases  where  the  old  or  former  homestead 
would  have  been  exempt,  but  In  no  other,  nor  In  any 
greater  degree. 

Sec.  2290.  (1258.)  Where  a  disagreement  takes  place 
between  the  owner  and  any  person  adversely  inter- 
ested aa  to  whether  any  land  or  buildings  are  prop- 
erly a  part  of  the  homestead,  the  sheriff  shall  at  the 
request  of  either  party  summon  nine  disinterested 
persons  having  the  qualification  of  Jurors.  The  par- 
ties then,  commencing  with  the  owner  of  the  home- 
stead, shall  in  turn  strike  off  one  Juror  each  and 
■hall  continue  to  do  so  until  only  three  of  the  num- 
ber remain.    These  shall  then  proceed  as  referees  to 
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erty  and  obtained  a  sheriff's  deed  in  1852,  it  was 
hM,  that  the^efendant  not  having  occupied  the 
premises  while  the  act  of  1840  in  relation  to 
homesteads  was  in  force,  the  said  premises  were 
not  exempt  from  forced  sale,  as  a  homestead 
under  that  act.  Ibid. 

6.  Repeal  of  statute.  A  note  was  dated  Octo- 
ber 28, 1850,  upon  which  suit  was  commenced 
and  attachment  levied  on  the  9th  of  June,  1851. 
The  judgment  was  rendered  in  September,  1851. 
and  the  property  was  sold  in  1852.  Held,  1, 
That  the  homestead  right  was  created  under 
the  act  of  1848 ;  2.  That  this  right  was  saved 
by  section  81,  chapter  4,  Code  of  1851.  Helfen- 
ttein  db  Gove  v.  Canet  3  Iowa,  288. 

6.  Presumption  as  to  what  homestead  in- 
cludes. When  an  execution  defendant  uses  a 
particular  building  as  a  home,  the  whole  of  such 
building,  in  case  of  disagreement  or  controversy, 
will  be  presumed  to  constitute  a  part  of  the 
lioinestead^  until  it  is  shown  that  some  specific 
pj^i^t  .of  ;it  does  not  have  the  homestead  charac- 
ter; •  R/iodes,  Pegram  db  Co.  v.  MeCormiek,  4 
Iowa,  868. 

7.  Floors  or  rooms  not  used.  If  under  the 
same  roof  with  the  homestead,  as  defined  by 

examine  and  ascertain  all  the  facts  of  the  case  and 
shall  report  the  same  with  their  opinion  thereon  to 
the  next  term  of  the  district  court. 

Sec.  2291.  (1280.)  If  either  party  fail  to  strike  off 
Jurors  in  the  manner  directed  in  the  last  section  the 
sheriff  may  strike  off  such  Jurors. 

Sec.  23SB&.  (1200.)  The  court  may  also  In  Its  discretion 
refer  the  whole  matter  or  any  part  of  it  back  to  the 
same  referees,  or  to  others  to  be  selected  in  the  same 
manner  or  as  the  parties  otherwise  agree,  giving 
them  directions  as  to  the  report  that  is  required  of 
them. 

Sec.  2298.  (1261.)  When  the  court  Is  sufficiently  pos> 
sessed  of  the  facts  of  the  case  it  shall  make  its  de- 
cision, and  may,  if  expedient,  direct  the  homestead 
to  be  marked  off  anew  or  a  new  plat  and  description 
to  be  made  and  recorded,  and  may  take  any  farther 
step  in  the  premises  which  in  its  discretion  it  may 
deem  proper  for  attaining  the  objects  of  this  statute. 
It  shall  also  award  costs  as  nearly  as  may  be  in  ac- 
cordance with  the  practice  observed  in  other  cases. 

Sec.  £294.  (1202.)  The  extent  or  appurtenances  of 
the  homestead,  as  thus  established,  are  liable  to  be 
called  In  question  in  like  manner  whenever  a  change 
in  value  or  circumstances  will  Justify  such  new  pro- 
ceeding. 

Sec.  2395.  (1263.)  Upon  the  death  of  either  husband 
or  wife  the  survivor  may  continue  to  po^ess  and  oc- 
cupy the  whole  homestead  until  it  is  otherwise  dis- 
posed of  according  to  law. 

Sec.  2296.  (1264.)  If  there  is  no  such  survivor,  the 
homestead  descends  to  the  issue  of  either  husband 
or  wife  according  to  the  general  rules  of  descent 
unless  otherwise  directed  by  will,  and  is  to  be  held 
by  such  issue  exempt  from  any  antecedent  debts  uf 
tneir  parents  or  their  own. 

Sec.  2297.  (1265.)  If  there  is  no  such  survivor  or 
ssue,  the  homestead  is  liable  t«>  be  sold  for  the  pay- 
ment of  any  debts  to  which  it  might  at  that  time  be 
subjected  if  it  had  never  been  held  as  a  homestead. 

Sec.  2298.  (1266.)  Subject  to  the  rights  of  the  sur- 
viving husband  or  wife  as  declared  by  law,  the 
homestead  may  be  devised  like  other  real  estate  of 
the  testator. 
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statute,  there  is  a  floor  or  floors,  a  room  or  rooms 
which  are  not  used  by  the  family  as  a  home, 
they  do  not  hare  the  homestead  character  and 
are  not  exempt.  Ibid. 

8.  How  ascertained.  The  property  odbupied 
by  tlie  parties  will  be  regarded  and '  treated  as 
the  homestead  when  both  fail  to  select  the  prop- 
erty they  wish  to  have  set  apart  as  such.  AUej/ 
V.  Bay  et  al.,  9  Iowa,  509. 

9.  Homestead  within  town  plat.  The  act 
approved  January  22, 1858,  extending  the  cor- 
porate limits  of  the  city  of  Dubuque,  made  the 
premises  of  complainant  (about  six  acres  of 
land)  a  part  of  the  plat  of  said  city ;  but  the 
premises  were  never  laid  out  in  streets,  alleys 
and  lots  by  the  owner,  who  commenced  the  oc- 
cupation thereof  in  April,  1857.  Held,  1.  That 
said  premises  were  not  within  a  town  plat  as 
contemplated  by  section  1252  of  the  Code  of 
1851 ;  2.  That  the  entire  tract  was  exempt  from 
judicial  sale  to  satisfy  a  judgment  recovered  on 
a  debt  contracted  after  it  was  occupied  as  a  home- 
stead.   FinXey  v.  Dietrick  et  al.,  12  Iowa,  516. 

10.  The  homestead  embraces  the  lot  and 
buildings  appurtenant  to  the  house,  including 
thofle  used  and  occupied  by  the  owiier  in  the 
prosecution  of  his  ordinary  business,  but  it  does 
not  include  buildings  which  are  rented  to  others 
and  yield  a  revenue  to  the  owner.  Kurt  v. 
Brmch,  13  Iowa,  371. 

1 1 .  Extent  of  homestead  within  town  or  city. 
The  homestead  when  not  within  a  town  or  city 
is  limited  to  forty  acres,  unless  its  value  is  less 
than  $500.  in  which  case  it  may  be  enlarged 
until  its  value  reaches  that  sum  (Revision  of 
1860,  §  2284 ;  Code  of  1873.  §  1996).  Tlwrn  v. 
Tharn,  14  Iowa,  49. 

12.  Occupation  does  not  affect  prior  con- 
tract. The  occupation  of  a  building  as  a  home- 
stead after  the  execution  of  a  trust  deed,  con< 
veying  the  same,  in  which  the  wife  did  not 
concur,  cannot  change  the  status  of  the  parties. 
J[urz  V.  Brusch,  13  Iowa.  371. 

13.  When  homestead  character  attaches. 
The  homestead  character  does  not  attach  to 
property  until  it  is  actually  occupied  as  a  home. 
A  mere  intention  to  occupy,  though  subse- 
quently carried  out.  is  not  sufficient.  CTuirless  <& 
Blow  V.  Lambersan,  1  Iowa,  435 ;  Williams  v. 
Shetland,  10  Ibid.  51 ;  Christy  v.  Dyer,  14  Ibid. 
438. 

14.  Land  purchased  with  the  design  to  make 
it  a  homestead  is  not  exempt  from  liability  for 


debts  contracted  after  such  purchase,  and  be- 
fore its  actual  occupancy.  Ibid. 

16.  What  invests  property  with  homestead 
character.  To  merely  mark  out,  plat  and  record 
a  tract  of  ground  as  a  homestead  is  not  suf- 
ficient to  make  it  suck.  Its  occupancy  and  use» 
as  a  home,  by  the  family,  are  the  essential  re- 
quirements. Cole  V.  OiU,  14  Iowa,  527 ;  Tost  v. 
DemuU,  9  Ibid.  60. 

16.  Property  owned  by  the  head  of  a  family 
is  not  invested  with  the  character  of  a  home- 
stead before  it  is  actually  occupied  as  a  home. 
Hale  V.  Heaslip  et  al.,  16  Iowa.  451 ;  Page  v.  Ew- 
bank,  18  Ibid.  580. 

17.  Liable  to  prior  debts.  Occupancy,  the  use 
of  the  house  by  the  family  as  a  homestead,  are 
essential  requirements  to  impress  the  property 
with  the  character  of  a  homestead.  It  is  liable 
for  debts  contracted  prior  to  such  occupancy. 
Elston  eft  Qreen  v.  Robinson,  21  Iowa,  531. 

18.  Adjoining  tenants  and  in  conunon.  In 
Rhodes,  Pegram  d  Co.  v.  McCormick,  4  Iowa, 
368,  it  was  determined  that  the  second  and 
third  stories  of  a  building,  used  as  a  home  by 
the  owner,  were,  with  the  soil,  exempt  to  him 
as  a  homestead,  while  the  first  floor  and  cellar, 
not  being  thus  used,  were  not  thus  exempt,  but 
liable  to  be  sold  under  execution.  Held,  in  the 
present  case,  that  the  purchaser  under  execu- 
tion sale  of  the  portion  not  thus  exempt,  and 
the  defendant  to  whom  the  other  portion  was 
exempted  as  a  homestead,  were  not  tenants  in 
common,  but  adjoining  tenants,  possessing 
separate  and  distinct  interests.  McCormick  v. 
Bishop,  28  Iowa,  233. 

II.  Change  of  Homestbad. 

19.  Husband  and  wife.  A  husband  may  fix 
or  change  his  homestead  without  tlie  assent  of 
his  wife.  Wright,  C.  J.,  dissenting.  Williams 
V.  Swetland,  10  Iowa,  51. 

20.  Investment  of  proceeds  in  new  home- 
stead. When  homestead  premises,  acquired 
before  a  debt  was  contracted,  were  sold,  and  the 
debtor  transferred  liis  homestead  to  otlier  prop- 
erty of  less  value  than  the  former  homestead, 
acquired  after  the  debt  was  created,  all  of  which 
was  done  before  judgment  was  rendered  on  the 
debt,  it  was  held,  that  the  new  homestead  was 
exempt  from  judicial  sale  for  the  .satisfaction 
of  the  debt.    Pearson  v.  Miiiturn,  18  Iowa,  36. 

21.  A  new  homestead,  acquired  with  the  pro- 
.  ceed  arising  from  the  sale  of  the  old  one,  is  ex- 
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empt  from  Bale  in  all  cases  in  which  the  former 
homestead  would  have  been  exempt.  Sargent 
€t  al.  ▼.  Chubbuck,  19  Iowa,  87. 

22i  A  new  homestead,  purchased  with  the  pro- 
ceeds of  the  old  one,  is  exempt  to  the  same 
extent  as  the  latter  would  have  been.  MaraTmU 
^  ux.  ▼.  RuddUk  et  al.,  28  Iowa,  487. 

23.  The  sale  of  the  homestead  and  the  invest- 
ment of  the  proceeds  in  other  property  of  the 
same  character  will  invest  the  latter  with  the 
homestead  character,  and  exempt  it  to  the  same 
extent  as  the  old  one.  Both,  €tdmr.,  v.  McBride, 
28  Iowa,  386.  But  if  he  should  not  invest  such 
proceeds  in  a  new  homestead,  they  would  be 
liable  to  execution.  Lamb  v.  Shays,  14  Ibid.  570. 

24.  Ghange  from  one  tract  to  another.  A 
change  of  homestead  by  a  judgment  defendant 
from  one  parcel  of  land  to  another  cannot  dis- 
place or  affect  the  liens  of  judgments  recovered 
before  such  change.  Christy  v.  Dyer,  14  Iowa. 
438 ;  WUliams  v.  SvoeOand,  10  Ibid.  51 ;  CoU  v. 
GiU,  14  Ibid.  527 ;  Tost  v.  JDevauU,  9  Ibid.  60 ; 
Ilaie  V.  Headip,  16  Ibid.  451 ;  Sargent  v.  Chtih- 
buck,  19  Ibid.  37  EUtan  d  Green  v.  Robinson,  21 
Ibid.  531. 

25.  Exchange  of  for  land:  parties.  Where 
a  husband  exchanged  the  homestead  for  land, 
and  deeds  were  executed  accordingly,  after 
whirh  he  cut  some  logs  on  the  land  for  the  pur- 
pose of  building  a  house  thereon,  but  died  before 
constructing  the  same,  a  conveyance  of  the  land 
to  the  wife,  in  order  that  she  may  sell  it,  and, 
with  the  proceeds  thereof,  purchase  a  homestead 
for  herself  and  family,  will  not  be  decreed  in  an 
equitable  proceeding  therefor  against  the  admin- 
istrator of  her  husband,  and  in  which  his  legal 
representatives  are  not  joined.  Palmer  v.  Blair, 
25  Iowa,  230. 

III.  Who  mat  Claim. 

26.  Head  of  iJEunily.  The  widow  is  as  much 
the  head  of  the  family,  and  entitled  to  control 
the  rents  and  profits  of  the  same,  as  was  her 
husband  when  living.  Floyd  v.  Hosier,  1  Iowa, 
512. 

27.  The  right  of  a  head  of  a  family  to  hold  a 
certain  place  as  a  homestead  is  based  upon  its 
actual  occupation  as  such,  and  not  upon  the  filing 
of  a  plat  and  claim,  as  contemplated  by  section 
1254  of  the  Code  of  1851.*  Tost  v.  DevavU,^ 
Iowa,  60. 


*  See  note  at  commencement  of  title  wherein  sec- 
tion is  set  out. 


28.  The  head  of  a  family,  primarily,  is  the 
husband  or  father.  One  may  be  such  head, 
however,  without  being  either.  Thus,  the 
mother  may  become  such  on  the  death  of  the 
husband.  So  a  son  having  mother  and  brothers 
and  sisters,  or  either,  depending  upon  him  for 
support,  and  living  in  a  household  which  he 
controls,  might  be  such  head.  And  thus  we 
might  state  many  cases  where  the  party  claim- 
ing the  exemption  would  be  legally  entitled  to 
it,  and  still  not  be  the  husband  or  father.  And 
yet  he  must  be  the  master,  in  law,  of  the  family. 
Per  Wright,  J.,  in  Whalen  v.  Cadman,  11  Iowa, 
226. 

29.  An  unmarried  man,  for  whom  his  brother 
and  brother's  wife  keep  house,  he  paying  the 
expenses,  etc.,  is  not  the  head  of  a  family. 
Ibid. 

30.  Where  a  widower,  without  children, 
acquired  real  property  which  he  occupied  as  a 
homestead  for  himself  and  his  mother,  who  was 
the  sole  member  of  his  family,  it  was  held,  that 
he  was  the  head  of  a  family  within  the  meaning 
of  the  statute,  and  that  the  premises  so  occupied 
were  exempt  from  levy  and  sale  for  the  satis- 
faction of  debts  thereafter  contracted.  Parsons 
V.  Livingston  db  Kinkead  et  al.,  11  Iowa,  104. 

31.  Ziflfect  of  devise  by  wife  before  husband's 
death.  While  a  wife  in  whom  the  title  of  the 
homestead  is  may  devise  the  same,  she  does  so 
subject  to  the  homestead  right  of  the  husband 
to  continue  to  occupy  the  same  after  her  death, 
though  he  is  without  children  who  remain  with 
him.    Stewart  v.  Brand,  23  Iowa,  477. 

32.  Tenancy  in  common.  A  tenant  in  com- 
mon may  claim  and  hold  a  homestead  in  his 
interest  in  the-  undivided  premises.  Thorn  v. 
Thorn,  14  Iowa,  49. 

33.  Zlstoppel  by  lease.  A  lease  by  the  hus- 
band of  premises  claimed  by  the  wife  as  a 
homestead,  does  not  estop  the  wife  from  deny- 
ing the  title  of  the  lessor.  Morris  v.  Sargent, 
18  Iowa,  90. 

34.  Eflfect  of  divorce:  lien  for  alimony. 
When  a  decree  was  entered  divorcing  a  hus- 
band and  wife  and  giving  the  wife  a  general 
judgment  only  for  alimony,  leaving  the  husband 
the  head  of  a  family  consisting  of  himself  and 
several  children,  it  was  held,  that  a  homestead 
acquired  and  occupied  as  such  prior  to  the  ren- 
dering of  the  decree,  was  exempt  from  sale  to 
satisfy  such  judgment  for  alimony.  Whether 
the  court  in  rendering  a  decree  of  divorce  can 
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set  apart  the  homestead  to  the  wife,  either  ab- 
Bolutely  or  for  a  limited  period,  or  can  make 
the  judgment  for  alimony  a  lien  thereon  (leav- 
ing the  husband  the  head  of  the  family),  quere. 
Byertt  v.  Byen  et  al,,  21  Iowa,  268. 

36.  Where,  before  a  decree  was  rendered  di- 
vorcing the  husband  and  wife  and  giving  the 
latter  alimony,  the  husband  sold  and  conveyed 
certain  real  estate,  it  was  hiild,  in  an  action 
brought  by  the  wife  to  set  aside  such  sale  on 
the  ground  of  fraud,  that  the  grantees  of  the 
husband  could  not  set  up  as  a  defense,  that  the 
property  was  the  homestead  of  the  husband  at 
the  time  of  the  conveyance,  and  as  such  not 
subject  to  judicial  sale  for  the  satisfaction  of 
the  decree.    McCabe  v.  McCabe  et  al* 

36.  Q^ere,  would  such  plea  be  available  by 
the  husband  1  Ibid, 

37.  Oocupancy  by  stirvivor.  When  the 
wife  survives  the  husband  she  is  entitled  to 
the  use  and  occupancy  of  the  homestead,  and 
her  marriage  with  a  second  husband  does  not 
deprive  her  of  that  right  or  entitle  the  heirs  at 
law  of  the  husband  to  a  partition.  Nicholas  v. 
PurezeU,  21  Iowa,  265. 

38.  Oocupancy  after  death  of  wife.  After 
the  death  of  the  wife  the  husband  has  the  right 
to  occupy  and  possess  the  whole  homestead,  and 
this  right  exists  without  reference  to  which 
owned  the  legal  title,  or  whether  or  not  there 
was  issue.  Bums  et  al.  v.  Kecis  et  cU.,  21  Iowa, 
257. 

39.  To  whom  it  descends.  Under  section 
2296,f  Revision  of  1860,  the  homestead  descends 
to  the  issue  of  either  husband  or  wife,  whichever 
may  have  the  legal  title.  IHd. ;  Cotton  v.  Wood. 
25  Ibid.  44. 

40.  Widow  cannot  have  both  dower  and 
homestead.  A  widow  whose  third  has  been  set 
off  to  her  in  her  husband's  homestead,  has  no 
claim  to  the  residue  of  the  homestead  as  sur- 
vivor.   Myer  v.  Myer,  23  Iowa,  359. 

41.  Dower  and  homestead  rights  not  cumu- 
lative. The  legislature  did  not  intend  to  give 
the  widow  both  the  homestead  right  and  dower 
in  the  non-homestead  portion  of  the  estate.   Ibid. 

42.  Disposition  of:  case  distinguished.  The 
setting  off  of  dower  from  the  homestead,  upon 
the  application  of  the  widow,  is  a  disposition  of 
the  homestead  according  to  law,  within   the 

•Decided  at  the  April  term,  1865,  but  not  reported. 
+  See  note  at  commencement  of  title,  where  sec- 
tions referred  to  will  be  found. 


meaning  of  section  2295  i  of  the  Revision.  The 
case  of  Nicholas  v.  Purczell,  21  Iowa,  265,  distin- 
guished from  the  present  one.  Ibid. 

43.  Compulsion  of  widow  to  accept  dower. 
Whether  the  heirs  can  compel  the  widow  to 
accept  dower  and  give  up  the  homestead  right» 
quere.  Ibid. 

44.  Sale  by  widow:  partition  by  hein. 
Where  the  husband  dies  holding  the  title  to 
the  homestead,  his  widow  does  not  take  the  fee 
as  his  survivor,  and  of  course  cannot  convey  it. 
Her  conveyance  will  not  invest  her  grantee  with 
the  possessory  homestead  right  which  she  would 
have  had,  had  she  remained  in  possession.  In 
such  case  the  children  are  entitled  to  a  partition 
of  the  homestead.    Size  v.  Size,  24  Iowa,  580. 

46.  The  homestead,  in  the  'occupancy  of  the 
surviving  husband  or  wife,  cannot  be  partitioned 
among  the  heirs  of  the  deceased,  but  may  be  re- 
tained by  the  survivor  without  interference  from 
them .  Dodds  v.  Dodds,  26  Iowa,  31 1 ;  Nicholas  v . 
PurczeU,  21  Ibid.  266;  Burnsv.  Keas,  Ibid.  258. 

IV.  Conveyance  and  Moetgage  op. 

a.  Conveyance. 

46.  Contracts  for  conveyance  o£  The 
adoption  of  premises  as  a  homestead  by  a  party 
who  has  prior  thereto  agreed  to  sell  and  convey 
the  same,  does  not  affect  the  validity  of  the  under- 
taking, or  release  the  party  from  his  obligations. 
Yost  V.  Decault.  3  Iowa,  345. 

47.  A  bond  or  contract  executed  by  the  hus- 
band to  convey  the  homestead  is  of  no  validity 
unless  the  wife  joins  in  the  execution  of  it. 
(Section  1247  of  the  Code  of  1851.)  Yost  v.  De- 
vault,  9  Iowa,  60. 

48.  Specific  performance.  The  wife  cannot 
by  a  decree  of  the  court,  in  an  action  in  which  she 
is  not  a  party,  be  compelled  to  join  her  husband 
in  the  execution  of  a  deed  conveying  the  home- 
stead, for  the  specific  performance  of  a  contract 
entered  into  bv  the  husband  alone.  1  bid. 

49.  damages:  quere.  Whether  the  hus- 
band, by  entering  into  a  contract  to  convey  the 
homestead,  without  the  concurrence  of  the  wife, 
does  not  place  himself  in  the  position  of  a 
covenantor,  who  has  rendered  himself  unable  to 
perform.    Folfy  v.  McKeegan,  4  Iowa,  1 . 

60.  In  an  action  for  the  specific  performance 
of  a  contract  to  convey  the  homestead,  in  the 
execution  of  which  the  wife  did  not  join,  allega- 

$See  note  at  rommenrement  of  title,  where  sec- 
tions referred  to  will  be  found. 
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tiooB  in  the  answer,  showing'  that  it  is  a  home- 
stead, and  that  the  wife  refuses  to  join  in  the 
conveyance,  present  a  valid  defense.  Ibid. 

61.  To  sustain  such  a  defense  it  is  not  neces- 
sary to  show,  by  the  evidence  on  the  hearing, 
the  refusal  of  the  wife  to  join  in  the  convey- 
ance. Ibid. 

62. of  contract  for  sale  of  land  including 

homestead.  Where  a  vendor  contracted  to  gfive 
clear  title  to  real  estate  which  included  his 
homestead,  undesignated,  nnplatted  and  unre- 
corded, and  his  wife  refused  to  join  in  the  deed, 
held,  that  the  vendee  is  entitled  to  a  decree  for 
specific  performance  against  the  vendor,  paying 
him  half  the  contract  price  less  the  wife's  con- 
tingent dower  right.  The  decree  should  pro- 
vide for  the  marking  off,  platting  and  record- 
ing of  the  homestead  by  the  defendants  within 
a  prescribed  time ;  or,  this  not  done,  the  court 
might  direct  its  officer  to  do  so  and  report. 
Fre^^r  v.  HUdenbrand,  23  Iowa,  483. 

63.  Conveyanoe  of  the  homestead.  The 
conveyance  of  a  homestead  is  of  no  validity 
unless  the  husband  and  wife  concur  and  join  in 
the  execution  thereof.  AUep  v.  Bay  et  al.,  9 
Iowa,  509. 

64.  No  conveyance  of  the  homestead,  whether 
by  deed  or  mortgage,  is  of  any  validity  unless 
the  husband  and  wife  concur  therein  and  sign 
the  same.  Yost  v.  Devault.  Ibid.  60 ;  WUliams 
V.  SicHland,  10  Ibid.  51 ;  Larsoii  v.  Reynolds  & 
Packard,  13  Ibid.  579 ;  Burnap  v.  Cooh  et  cU.,  16 
Ibid.  149  ;  Davis,  Moody  &  Co.  v.  KeUey,  14  Ibid. 
523 ;  EH  v.  Gridley,  27  Ibid,  376. 

66.  subrogation.     M.  B.  purchased  real 

estate  of  £.  L.,  executing  a  mortgage  back  to 
secure  the  purchase-money,  after  which  a  por- 
tion of  the  purchased  premises  were  used  or 
occupied  as  a  homestead.  M.  B. ,  in  consideration 
of  assuming  the  payment  of  a  note  on  which 
he  was  liable  as  a  surety  for  L.  L.  to  A.  L., 
received  a  credit  on  the  note  executed  to  E.  Ij. 
for  the  purchase-money.  To  secure  the  payment 
of  the  note  assumed  to  E.  L.,  a  new  note  was  exe- 
cuted for  the  balance  due  thereon,  and  a  mortgage 
on  the  real  estate  purchased  of  E.  L..  including 
the  homestead,  was  executed  by  A.  L.  to  M.  B., 
his  wife  not  concurring  therein  or  signing  the 
same.  Held^  1.  That  A.  L.  was  not  in  privily 
witii  E.  L.,  and  was  not  entitled  in  equity  to  be 
substituted  to  his  rights ;  that  the  second  mort- 
gage would  not  be  regarded  as  a  security  for  the 
payment  of  the  purchase-money  ;  2.  That,  as  the 


wife  did  not  concur  in  the  execution  of  the  sec- 
ond mortgage,  it  was,  as  to  the  homestead,  of 
no  validity,  Burnap  v.  Cook  et  cU.,  16  Iowa, 
149. 

66.  Oonveyanoe  by  different  deeds.  Whethei 
a  conveyance  of  the  homestead  by  the  husband 
in  a  deed  in  which  the  wife  does  not  join,  and 
by  the  wife  in  a  deed  in  which  the  husband  does 
not  join,  passes  the  title  to  the  grantee  named  in 
the  separate  deeds,  qu^re.  Luther  v.  Drake,  21 
Iowa.  92. 

67.  Where  wife's  name  is  signed  without 
authority.  A  conveyance  of  the  homestead  by 
the  husband,  for  which  he  receives  the  consid- 
eration, in  which  the  wife  does  not  join,  or  to 
which  her  name  is  signed  by  a  third  party  with- 
out authority,  is  void,  and  will  be  set  aside  at 
the  suit  of  the  wife  in  which  the  husband  is 
joined  as  a  co-plaintiff.  Eli  et  al.  v.  Oridley,  27 
Iowa,  376. 

68.  The  rights  of  the  wife,  and  those  of  the 
family,  in  the  homestead  cannot  be  prejudiced 
or  affected  bv  the  fraudulent  acts  or  bad  faith  of 
the  husband  in  the  sale  and  conveyance  thereof. 
Ibid. 

69.  Disclaimer  by  husband.  A  conveyance 
by  a  husband,  without  the  concurrence  of  his 
wife,  of  premises  occupied  as  a  home  for  the 
grantor's  family  is  invalid,  even  when  the  grant- 
or disclaimed,  at  the  time  the  conveyance  was 
made,  that  the  property  was  his  homestead. 
Williams  v.  Sicetland,  10  Iowa,  51. 

60.  Lease  of  homestead:    assignment*     P. 

leased  to  S.a  certain  lot  for  a  term  of  five  years, 
for  an  annual  rent  agreed  upon,  and  in  the  con- 
tract it  was  further  agreed  that,  if  S.  should 
erect  a  building  suitable  for  a  family  an^  a  sta- 
ble on  said  premises,  the  lessor  should  pay  to 
the  lessee  the  value  of  the  same  on  the  expira- 
tion of  the  term.  The  lessee  made  the  pro- 
posed improvements,  and  occupied  the  house  as 
a  homestead,  lldd^  1.  That  the  right  to  the 
possession  of  the  premises  during  the  term  under 
the  lease  could  not  be  assigned  by  the  husband 
without  the  concurrence  of  the  wife;  2.  That  an 
assignment  by  the  husband  alone  would  carry 
to  the  assignee  the  right  to  recover  of  the  les- 
sor the  value  of  the  improvements  at  the  expi- 
ration of  the  term.  Pelan  v.  De  Bevard  et  al., 
18  Iowa,  53. 

61.  What  will  amount  to  concurrence  of 
wife.  Where  a  deed  of  trust  was  substantially 
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as  follows :  "  For  the  purpose  of  securing  to  S. 
L.  S.  the  sum  of,"  etc.,  etc.,  "  I,  J.  C.  B.,  of  Polk 
county,  Iowa,  do  hereby  sell  and  convey,"  etc. , 
etc., "  and  if  the  said  sums  of  money,  to  wit,"  etc., 
"  are  not  promptly  paid,"  etc., "  then  I  hereby 
authorize,"  etc.,  etc.  "  In  witness  whereof,  the 
said  J.  C.  B.,  with ,  his  wife,  have  here- 
unto set  their  hands,  this  22d  June,  1857,"  which 
deed  was  duly  signed  by  both  the  husband  and 
the  wife,  it  was  held,  that  there  was  not  such  a 
concurrence  of  the  wife  as  would  make  it  ope- 
rative as  a  conveyance  of  the  homestead  inter- 
est, and  that  it  could  be  construed  only  as  a 
relinquishment  of  dower.  {Qrapengether  v. 
Fejervary,^  Iowa,  163 ;  ScJiaffner  v.  Grutzmaclier, 
6  Ibid.  137 :  Westfall  et  ux,  v.  Lee,  7  Ibid.  12 ;  Lar- 
son V.  Reynolds  db  Packard,  13  Ibid.  579,  cited 
and  explained.)    Sharp  v.  Bailey,  14  Iowa,  387. 

62.  Oonveyanoe  of  wife  obtained  by  duress. 

The  husband  was  charged  with  stealing  from 
his  employers,  and  appropriating  the  proceeds 
to  improving  a  homestead  standing  in  his  wife's 
name  and  occupied  by  him  and  his  family.  His 
wife,  the  plaintiff,  under  threats  of  prosecuting 
her  husband,  and  thereby  disgracing  her  chil- 
dren, and  also  that  her  homestead  could  be  ju- 
dicially taken  from  her,  was  prevailed  upon 
to  join  with  her  husband  in  the  execution  of  a 
conveyance  of  the  homestead  to  defendants.  She 
brings  this  suit  to  set  aside  said  conveyance,  on 
the  ground  of  duress,  fraud  and  oppression. 
Held,  that  at  plaintiff's  election  the  conveyance 
will  be  set  abide,  she  paying  the  defendants  the 
value  of  their  goods  used  in  the  improvements 
on  her  homestead ;  or,  the  title  in  defendants 
will  be  confirmed,  they  paying  the  plaintiff  the 
reasonable  value  of  the  homestead  conveyed 
them,  deducting  the  value  of  their  goods  used 
in  making  said  improvements.  Qohe^an  -7,  Leach 
d  Co.,  24  Iowa,  509. 

&.  Mortga{/e  of  homestead, 

63.  Junior  mortgage.  A  junior  mortgage  on 
a  homestead,  executed  by  the  husband  and  wife, 
will  prevail  over  a  senior  mortgage  executed  by 
the  husband  alone.  Alley  v.  Bay  et  <U.,  9  Iowa. 
509. 

64.  Property  need  not  be  described  as  a 
homestead.  It  is  not  essential  to  the  validity 
of  a  mortgage  of  property  occupied  as  a  home- 
stead, in  the  execution  of  which  both  the 
husband  and  wife  concur,  to  expressly  describe 


the  property  as  a  homestead,  and  to  state  that 
it  is  with  reference  to  that  fact  that  the  convey^ 
ance  is  made.  'LoiWR,a ., dissenting,  Babcock 
V.  Hoey  et  vx.,  11  Iowa,  875  ;  Thompson  v.  Box, 
11  Ibid.  504. 

66.  It  is  not  essential  to  the  validity  of  a 
mortgage  or  deed  of  trust  conveying  the  home- 
stead, that  the  grantors  state  explicitly  that  it  ia 
the  homestead  which  they  wish  to  incumber. 
Re-atfirmiug  Babcock  et  ttx.  v.  Hoey,  11  Iowa, 
875 ;  (yBrien  et  ux.  v.  Toung,  15  Ibid.  5. 

66.  EstoppeL  Where  propertywas  described 
as  the  premises  on  which  the  grantor  resided  at 
the  time  of  the  conveyance,  held,  that  in  an  action 
between  the  grantor  and  those  claiming  under 
the  grantee,  such  recital  is  conclusive  evidence 
that  the  premises  were  occupied  as  a  residence^ 
by  the  grantor  when  the  conveyance  was  execu- 
ted.    WUUams  v.  Shetland,  10  Iowa,  51. 

67.  Mortgage  by  devisee :  lien  of.  While  a 
surviving  husband  continues  in  the  occupancy  of 
the  homestead,  a  mortgage  of  the  same  by  h\sr 
son  to  whom  it  had  been  devised  by  the  mother, 
is  not  good  as  against  him  ;  otherwise,  if  the 
father  had  abandoned  the  homestead.  Said 
mortgage  is  a  lien  on  the  homestead,  but  subject 
to  the  rights  of  the  surviving  husband.  Stewart 
V.  Brand,  23  Iowa,  477. 

68.  On  publio  lands.  Section  4  of  the  act  of 
congress,  granting  homesteads  to  actual  settlers- 
on  public  lands,  providing  that  "  no  land» 
acquired  under  the  provisions  of  the  act  shaU 
become  liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  patent," 
was  not  designed  to  restrict  the  right  of  the' 
settler,  or  to  disable  him  from  mortgaging  or 
otherwise  conveying  his  interest  in  the  premises 
before  the  issuing  of  the  patent.  Nyeum  v. 
McAllister  et  ux.,  33  lo^va,  374. 

69.  Wife  as  a  party  in  proceeding  of  fore- 
closure. While  it  is  not  essential  in  all  cases  to- 
make  the  wife  a  party  to  a  proceeding  to  fore- 
close a  mortgage  on  the  homestead,  it  is  in  alt 
cases  the  safer  practice,  and  is  necessary  whea 
it  is  sought  to  bind  her  by  the  decree.  Cha^e  ▼. 
Abbott,  20  Iowa,  154. 

70.  Appointment  of  receiver  to  take  charge- 
o£  Whether  in  any  case  a  receiver  should  be 
appointed  to  take  possession  and  charge  of  a 
mortgagor's  homestead,  pending  proceedings  to- 
foreclosure  ?  CaUanan  <&  Ingham  v.  Shaw  et  al.^ 
19  Iowa,  183. 
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V.  LlABILTTT   TO    CSBDTTOBS;  JUDIOIAL  SaLB 

OF,  ETC. 

71.  Sale  not  Impaired  by  subsequent  rights 
attaching.  A  sale  of  real  property  under  a 
trust  deed  executed  to  secure  the  purchase- 
money,  is  not  impaired  by  a  homestead  right 
acquired  subsequently  to  the  purchase.  BarneB 
V.  Gay,  7  Iowa,  26. 

72.  Setting  aside  of  sale.  An  action  may  be 
maintained  in  equity  to  set  aside  the  sale  of  a 
homestead  under  execution  against  the  owner 
thereof.     Coon  v.  Jone*,  10  Iowa,  131. 

73.  Ijiability  of  the  homestead.  When  the 
statute  provides  that  the  homestead  may  be 
liable  for  debts  created  by  written  contract  by 
the  persons  having  the  power  to  convey,  it  has 
reference  primarily  to  the  manner  in  which  the 
debt  is  evidenced,  rather  than  the  time  the  lia- 
bility arises  with  reference  to  the  date  of  such 
evidence.  Stevens  et  ux,  v.  Myers  et  al., 11  Iowa, 
183. 

74.  Order  of  sale.  It  is  the  policy  of  the 
law  to  require  all  other  property  of  the  defend- 
ant in  execution  to  be  exhausted  before  the  sale 
of  the  homestead.  Twogood  v.  Stephens  etaU,  10 
Iowa.  405;  Lay  v.  Gibbons,  14  Ibid.  377. 

76.  Bale  under  deed  of  trust  or  mortgage. 
A  sale  of  a  homestead  by  a  trustee,  under  a 
deed  of  trust,  will  not  be  enjoined  on  the  ground 
that  the  other  property  of  the  owners  subject 
to  execation  has  not  been  exhausted,  when  it  is 
not  alleged  in  the  bill  praying  for  the  injunc- 
tion, tliat  the  owners  have  such  property.  Stevent* 
et  ux.  V.  Myers  et  al.,  11  Iowa,  183;  Hale  v. 
Headip,  16  Ibid.  451. 

76.  "Where  husband  and  wife  mortgage 
homestead  to  secure  a  partnership  debt  of  the 
firm  of  which  the  husband  is  a  member,  and 
subsequently  to  the  execution  of  the  mortgage 
the  firm  makes  an  assignment  for  the  benefit  of 
the  creditors,  the  mortgagee  is  entitled  to  ^pro 
rata  share  of  the  proceeds  of  the  assets  in  the 
hands  of  the  assignee,  and  the  homestead  is  liable 
only  for  the  deficiency.  The  creditors  of  a  part- 
nership have  no  right  to  make  a  homestead  liable 
for -the  payment  of  their  debts,  nor  does  a  bona 
fide  release  of  the  mortgaged  premises  by  the 
mortgagee,  and  his  receipt  of  the  pro  rata  share 
of  the  partnership  assets,  entitle  the  other 
partnership  creditors  to  be  subrogated  to  the 
rights  of  the  mortgagee  under  the  mortgage. 
JHtkMi  et  al.  v.  Cham  et  al.,  6  Iowa,  10. 


77.  Third  party  cannot  claim  exemption. 

Section  2281  *  of  the  Revision,  providing  that 
the  homestead  shall  not,  when  subject  to  a 
mortgage,  be  sold,  except  to  supply  the  defi- 
ciency remaining  after  exhausting  the  other 
property  of  the  debtor  which  is  liable  to  execu- 
tion, does  not  apply  to  a  third  party  who  pur- 
chases the  property  after  the  execution  of  the 
mortgage,  nor  afford  it,  in  his  hands,  any  exemp- 
tion from  sale  in  the  first  instance.  Barker  v. 
BoUins,  30  Iowa,  412. 

781  How  exemption  may  be  claimed.    The 

right  of  exemption  provided  for  by  said  section, 
when  available,  is  in  no .  sense  a  cause  for  a 
cross-action,  but  may  be  claimed  in  the  answer 
in  the  foreclosure  proceeding  or  obtained  upon 
summary  showing  supplemental  to  the  decision 
of  the  main  case.  Ibid, 

79. must    be     affirmatively     shown. 

When  the  owner  of  a  homestead,  or  his  mort- 
gagee, seeks  to  restrain  the  sale  of  the  home- 
stead, to  satisfy  a  judgment  on  a  debt  for  which 
it  is  liable,  on  the  ground  that  the  debtor  has 
other  property  which  is  not  exempt,  and  which 
should  be  first  exhausted,  he  must  make  the 
fact  appear  affirmatively.  Hale  v.  Heaslip,  16 
Iowa,  451. 

80.  Sale  under  mortgage  foreclosure.  Where 
a  mortgage  embraces  several  distinct  tracts  of 
land,  one  of  which  is  the  homestead  of  the 
mortgagor,  the  homestead  should  be  sold  in 
foreclosure,  only  to  supply  the  deficiency  re- 
maining after  exhausting  the  other  property 
mortgaged.  Lay  v.  Gibbons  et  al.,  14  Iowa,  377. 

81.  l^WR,  J.,  holds  that  the  requirement  of 
the  statute,  that  all  other  property  of  the  debtor^ 
subject  to  execution,  shall  be  exhausted,  before 
a  sale  of  the  homestead,  is  directory  merely ; 
and  that  a  failure  on  the  part  of  the  officer  to 
comply  with  it  does  not  affect  the  title  of  the 
purchaser  of  the  homestead,  at  judicial  sale. 
Denegre  v.  Haun,  14  Iowa,  240. 

82.  Sale  for  prior  debts :  eflfeot  of  delay  by 
creditor.  A  homestead  may  be  sold  to  satisfy 
a  debt  of  the  owner  contracted  before  the  en- 
actment of  the  homestead  law,  after  the  other 
property  of  the  debtor,  not  exempt  from  execu- 
tion, is  exhausted ;  but  a  delay  by  the  creditor 
in  enfordng  the  collection  of  his  claim,  during 
which  all  the  other  property  belonging  to 
the  debtor,  and  subject  to  execution,  is  alien- 

*See  note  at  commencement  of  this  tide  where 
sections  of  the  statute  are  set  out. 
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ated  either  voluntarily  or  by  judicial  sale,  for 
the  satisfaction  of  other  debts,  does  not  affect  his 
right  to  subject  the  homestead  to  judicial  sale, 
for  its  satisfaction.  Ibid. 

83.  Debts  oontraoted  after  conveyance  but 
before  actual  occupancy.  After  the  head  of  a 
family  acquired  certain  real  estate,  but  before 
its  actual  occupation,  he  contracted  debts  on 
which  judgments  were  rendered  after  its  occupa- 
tion. Held  J  that  it  was  not  exempt  from  judi- 
cial sale  to  satisfy  said  judgments.  Cole,  J., 
dissenting.  Hale  v.  Heaslip,  16  Iowa,  451 ;  Page 
V.  Etobank,  18  Ibid.  580. 

8^  Debts  contracted  before  actual  convey- 
ance. Where  the  owner  of  a  homestead  took 
possession  of  an  adjoining  tract  of  land,  under 
a  parol  contract  of  purchase,  and  improved  the 
same  as  a  part  of  the  homestead,  it  was  held 
exempt  from  judicial  sale  to  satisfy  a  debt  con- 
tracted after  such  purchase  but  before  an  ac- 
tual conveyance  of  the  property  to  the  debtor. 
Fyffe  V.  Beers  etal.,  IS  Iowa,  4. 

86.  Foreign  debts.  A  homestead  is  subject 
to  the  payment  of  debts  created  prior  to  its  ac- 
quisition; and  no  distinction  obtains  between 
domestic  and  foreign  debts.  Laing  v.  Cunning- 
ham et  al.y  17  Iowa,  510 ;  Brainardv.  VanKuren, 
22  Ibid.  261. 

86.  Statute  of  lunitations.  A  homestead,  ac- 
quired after  a  debt  was  barred  by  the  statute  of 
limitations,  and  before  it  was  waived  by  a  new 
promise  to  pay,  is  not  exempt  from  sale  for  its 
satisfaction.    Sloan  v.  Tra?/^/t,  18  Iowa,224. 

87.  Must  be  actually  occupied.  The  officer, 
having  an  execution  in  his  hands,  is  not  bound 
to  treat  real  estate  of  the  defendant  as  a  home- 
stead when  it  has  not  been  actually  occupied  as 
such.     Campbell  v.  Ayers  et  tuc.,  18  Iowa,  252. 

88.  Death  of  the  wife.  When  the  husband 
executed  a  mortgage,  conveying  the  homestead, 
without  the  concurrence  of  the  wife,  and  the 
wife  subsequently  died,  after  which  the  hus- 
oand  was  again  married ;  and  after  the  second 
marriage,  the  husband  permitted  a  decree  to  be 
entered  by  default  foreclosing  the  mortgage,  in 
an  action  to  which  the  second  wife  was  not  made 
a  party ;  it  was  Iield,  1.  That  the  conveyance 
made  by  the  husband  without  the  concurrence 
of  the  first  wife  was  invalid,  and  did  not  oper- 
ate to  preclude  the  right  of  homestead  in  the 
second  wife ;  2.  That  the  decree  was  conclu- 
sive as  to  the  husband,  but  did  not  bind  the 
second  wife  for  the  reason  that  she  was  not  a 


party  to  the  proceeding.    Larson  v.  Reynolds  db 
Packard^  18  Iowa,  579. 

89.  Wife  a  party.  While  a  wife  is  not  a 
necessary  party  to  proceedings  relating  to  the 
homestead^  she  will  not,  when  not  made  a  party, 
be  estopped  by  a  decree  foreclosing  a  mortgage 
thereof  executed  by  the  husband  alone,  neither 
can  she  be  ousted  from  the  possession  by  a  sale 
made  under  su^ch  a  decree.  1  bid, 

90.  May  be  sold  to  satisfy  debt  for  purchase- 
money.  A  debt  for  the  purchase-money  of 
premises  occupied  by  the  debtor  as  a  homestead 
is  not  a  debt  arising  after  the  purchase  of  such 
homestead ;  and  the  homestead  may,  therefore, 
be  subjected  to  the  satisfaction  of  the  same. 
And  a  mortgage  executed  by  the  husband  to 
secure  the  purchase-money  is  not  invalid  because 
of  the  non-concurrence  of  the  wife.  Barnes  v. 
Gay,  7  Iowa,  26 ;  Christy  v.  Dyer,  14  Ibid.  438. 

91.  A  homestead  is  not  exempt  from  judicial 
sale  for  the  satisfaction  of  a  judgment  for  tlie 
purchase-money ;  following  Christy  v.  Dyer, 
supra  ;  Cole  v.  Gill,  14  Iowa,  537. 

92.  Judgment  lien  does  not  affect  purchaser 
of  homestead.  A  judgment  does  not  attach  as 
a  lien  upon  the  premises  used  and  occupied  as  a 
homestead  by  the  judgment  debtor  ;  and  a  con- 
veyance of  the  homestead,  while  it  is  thus  used 
and  occupied,  invests  the  grantee  with  a  title 
thereto  free  from  the  lien  of  any  judgments 
against  the  grantor.  Lamb  v.  Shays  et  aJ..,  14 
Iowa,  567. 

93.  A  judgment  does  not  attach  as  a  lien  upon 
premises  held  by  the  judgment  defendant  as  a 
homestefvd,  either  while  occupied  as  such  or 
when  sold  and  the  possession  surrendered  by 
the  husband  and  wife.  Following  Lamb  v. 
Shays  et  al.,  supra;  Cummings  v.  Long  et  al., 
16  Iowa,  41. 

94.  Lien  attaches  after  abandonment  But 
when  a  judgment  debtor  ceases  to  use  and 
occupy  the  premises  which  he  owns  as  a  home 
for  his  family,  existing  judgments  attach  as 
liens  thereon,  in  the  same  manner  that  judg^ 
ments  attach  as  liens  upon  property  acquired 
after  the  rendition  thereof.  Lamb  v.  S?iays  et 
al.,  14  Iowa,  567. 

96.  On  Judgment  for  material  and  Ubor.  It 
is  not  sufficient  to  make  a  judgment  a  lien  upon 
a  homestead  (otherwise  than  as  a  mechanics' 
lien)  to  show  that  it  was  for  materials  furnished 
and  labor  performed  on  the  homestead  property. 
It  is  essential  to  show  that  the  liability  arose 
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before  it  was  occupied  as  a  homestead.  DeUxvan 
€t  al.  v.  Pratt  et  d.,  19  Iowa,  429. 

96.  May  be  shown  to  attach  by  evidence 
aliunde.  Where  the  record  of  a  judgment  does 
not  show  any  thing  to  make  it  a  lien  on  the 
houiestead,  the  judgment  creditor  may  show 
that  it  so  attaches  by  proof  aliunde^  as  between 
the  parties  to  the  judgment  and  their  heirs. 
{Christy  v.  Dyer,  14  Iowa,  488;  Patterson  v. 
Lind&r,  Ibid.  414.)  Ibid. 

97.  But  not  as  between  the  creditor  and  third 
parties,  acquiring  rights  in  ignorance  of  the 
facts  which  make  the  judgment  a  lien.  (Red- 
Jidd  V.  Hart,  12  Iowa,  355 ;  Christy  v.  Dyer,  14 
Ibid.  438.)  Ibid, 

98.  Vendors'  lien  is  superior.  The  home- 
stead right  is  subservient  to  the  vendors'  lien 
for  his  unpaid  purchase-money.  Christy  v. 
I>yer,  14  Iowa,  438 ;  Cole  v.  Oill,  Ibid.  527 ;  Bur- 
nap  V.  Cook  et  at.,  16  Ibid.  149 ;  Hyatt  v.  Spear- 
man, 20  Ibid.  510. 

99.  Sale  for  taxes.  Where,  under  the  laws 
in  force  at  tli^e  date  of  the  levy  of  a  tax,  the' 
homestead  was  exempt  from  sale  for  any  taxes 
except  those  levied  thereon,  though  not  sepa- 
rately listed,  a  subsequent  change  in  the  law 
would  not  affect  the  right  of  the  owner.  At  a 
sale  made  for  such  taxes  it  could  not  be  sold  in 
connection  with  other  lands,  in  such  manner  as 
to  compel  the  owner  to  pay  the  taxes  assessed 
upon  such  other  lands  in  order  to  save  his  home- 
stead from  absolute  loss.  Penn  v.  Clemans,  19 
Iowa,  372. 

100.  Redemption  by  wife.  The  wife  may, 
under  Rev.,  section  779,  redeem  the  property 
from  a  tax  sale  at  any  time  within  one  year 
after  the  disability  of  coverture  is  removed. 
And  such  right  is  not  taken  away  by  the  Act  of 
1862,  ch.  173,  section  13,  repealing  Rev.  section 
779,  where  the  sale  took  place  before  that  act 
was  passed.  Myers  v.  Copeland^  20  Iowa,  22  J 
Adams  v.  Beale,  19  Ibid.  61. 

101.  The  granting  of  a  divorce  to  a  wife  and 
the  giving  her  the  custody  of  the  children, 

does  not  render  the  homestead  remaining  in  the 
possession  of  the  husband  liable  for  his  debts. 
The  provisions  of  the  homestead  law  are  to  be 
construed  liberally.  Byers  v.  Byers,  21  Iowa, 
269;  Woods  Y.  Dams,  34  Ibid.  2Q^. 

VI.  Abandonment  of. 

102.  Evidence  Of  abandonment  Stronger 
and  clearer  proof  of  an  intention  to  abandon  the 
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homestead  should  be  required  when  the  lien 
set  up  is  claimed  to  have  attached  during  its 
actual  occupancy,  than  when  it  was  created  at  a 
time  when  the  parties  were  not  in  actual  visible 
possession.  Dunton  v.  Woodbury,  24  Iowa,  74 ; 
Davis,  Moody  A  Co.  v.  KelUy  et  al.,  14  Ibid.  523. 

103.  Temporary  absence.  The  general  rule 
is,  that  to  entitle  a  party  to  the  homestead  ex- 
emption he  must  actually  occupy  and  be  in  pos- 
session of  the  premises  as  a  home ;  but  premises 
do  not  lose  their  homestead  character  when  left 
for  a  merely  temporary  purpose.  Ibid. 

104.  Where,  however,  there  has  been  a  clear 
and  actual  abandonment  of  the  premises,  they 
stand  like  any  other  property  and  may  be  in- 
cumbered by  a  like  instrument.  Ibid. 

106.  An  actual  removal  from  the  homestead 
with  no  intention  to  return  will  waive  or  forfeit 
the  right  as  against  purchasers  or  creditors,  even 
though  no  new  homestead  may  be  gained.  Fyffe 
V.  Beers  et  al. ,  18  Iowa,  4. 

106.  Temporary  removaL  If  the  removal, 
however,  is  but  temporary,  and  the  animus  rever- 
tendi  is  established,  and  third  persons  have  not 
been  led  to  believe  that  it  was  not  a  homestead 
by  the  owner  being  out  of  possession,  and  to  act 
upon  this  belief  by  purchasing,  or  specifically 
altering  their  condition  upon  the  faith  that  it 
was  not  exempt  as  a  homestead,  the  law  will 
treat  the  homestead  right  as  still  subsisting. 
lUd. 

107.  An  abandonment  of  the  homestead  for  a 
temporary  purpose  does  not  relinquish  the  home- 
stead right  as  to  parties  who  have  not  sustained 
any  prejudice  thereby.  Morris  v.  Sargent  et  at., 
18  Iowa,  90. 

108.  A  temporary  absence  of  several  months, 
during  which  the  homestead  was  in  the  posses- 
sion of  a  tenant,  was  held  not  to  work  an  aban- 
donment thereof.  Robh,  admr.,  v.  Mc Bride,  28 
Iowa,  386. 

109.  A  temporaw  absence  from  the  homestead 
with  the  intention  of  returning  will  not  work  an 
abandonment ;  nor  will  a  temporary  lease  to  a 
tenant  with  wliom  the  possessor  of  the  home- 
stead right  boards  during  the  tenancy.  Stewart 
V.  Brand,  23  Iowa,  477. 

1 10. mortgagee  without  notice.  Whether 

a  mortgagee,  without  notice,  of  a  person  having 
the  apparent  legal  title  and  holding  possession 
of  the  premises  at  the  time  of  the  execution  of 
the  mortgage,  though  against  the  consent  of  the 


^ 


578 


HOMESTEAD. 


Abandonment  of—  Miscelluieoafi  Matters. 


person  having  the  homestead  right,  oonld  claim 
that  the  homestead  right,  subject  to  which  the 
legAl  title  was  in  fact  held,  was  as  to  him  aban- 
doned, qitere.  Ibid, 

111.  mortgagee  with  notioe.    Bat  as  to 

a  mortgagee,  in  such  a  case,  having  knowledge 
of  facts  sufficient  to  charge  him  with  notice  of 
the  homestead  light,  there  would  be  no  abandon- 
ment. Ibid, 

112.  Iiength  of  absenoe  from  homestead. 
Length  of  absence  from  a  homestead  is  import- 
ant as  evidence  of  its  abandonment,  in  the 
absence  of  a  purpose  to  return  and  occupy  it  as 
a  homestead.    Dunton  v.  Woodbury,  24  Iowa,  74. 

113. rule  applied.    Plaintiff,  while  out 

of  the  actual  occupancy  of  her  homebtead,  gave 
defendant  a  note,  with  an  agreement  in  writing 
that  defendant  shall  have  the  rent  of  her  home- 
stead, and  authorizing  him  to  collect  the  same 
to  the  amount  of  the  note  and  interest.  Plain- 
tiff remained  absent  from  her  homestead  for 
three  years,  and  during  that  time  made  repeated 
efforts  to  sell  or  trade  the  homestead,  and  ex- 
pressed her  purpose  not  to  return  to  it.  Held, 
that  the  homestead  was  liable  to  the  judgment 
recovered  on  the  note.  Ibid, 

114.  Effect  of  abandonment  Where  the 
wife  died  holding  the  title  to  the  homestead 
under  a  voluntary  conveyance  from  the  husband, 
void  as  to  creditors,  and  the  surviving  husband 
and  children  abandoned  the  homestead;  Tield, 
that  it  may  be  subjected  to  the  payment  of  such 
creditors'  claims.  Gardner  V.  Bakery  25  Iowa, 
848,  and  §  104  ^  seq. 

116.  Abandonment  by  wife  after  husband's 
death.  Upon  the  death  of  the  husband,  the 
wife  is  entitled  to  continue  in  the  occupancy  of 
the  homestead.  Bat  if  she  permanently  aban- 
dons the  homestead  she  forfeits  her  right  thereto, 
and  becomes  a  tenant  in  common  with  the  other 
heirs.    Orman  v.  Orman,  26  Iowa,  361. 

116.  A  petition  averring  that  defendant,  after 
the  death  of  her  husband,  dicl  not  occupy  the 
premises  as  a  homestead,  and  that  she  is  a  non- 
resident of  this  State  and  a  resident  of  the  State 
of  Illinois,  shows  a  prima  fade  case  of  aban- 
donment. Ibid, 

VII.  Miscellaneous  Matters. 

117.  Law  part  of  the  contraot  The  home- 
stead law  in  force  at  the  date  of  a  contract 
enters  into  and  becomes  part  of  the  contract,  and 
if  the  homestead  right  is  acquired  and  perfected. 


such  right  is  not  impaired  by  repeal  of  the  law^ 
Bridgman  v.  WOcut,  4  G.  Gr.  568. 

118.  The  lex  fori  governs.  The  lex  fori  as  to 
the  exemption  of  homestead  governs.  Hdfei^ 
etein  d  Gore  v.  Caw,  8  Iowa,  287. 

119.  Homestead  exemption  depends  entireljr 
on  statute.  Homestead  exemption  owes  its 
existence  entirely  to  statute  law,  and  is  governed 
solely  by  its  provisions.  Ibid, 

120.  When  wife  should  not  be  Joined  as  a 
party.  Under  the  homestead  act  of  1848  a  wife 
had  no  right  independently  of  her  husband,  and 
she  should  not  be  a  party  to  defend  in  relation, 
to  the  homestead.  Ibid.  Alitor,  under  the  Codo 
of  1851,  and  the  Revision  of  1860.  ChoM  v. 
Abbott,  20  Iowa,  154 ;  Bumap  v.  Cook  et  al.,  16 
Ibid.  149;  Larson  v.  BeynoHdH  &  I^ackard,  18 
Ibid.  579. 

121.  Extent  and  setting  apart  o^  under  aot 
of  1848.  When  the  premises  claimed  as  & 
homestead,  under  the  homestead  act  of  1848^ 
exceeded  in  value  the  sum  of  $500 ;  it  was  the 
duty  of  the  court  to  devise  some  method  whereby 
it  could  be  so  divided,  as  to  leave  a  homestead 
not  exceeding  in  value  the  statute  limitation. 
Belfengtein  db  €hre  v.  Cane,  supra. 

122.  Under  the  homestead  law  of  1848-9,  if 
the  premises  claimed  as  a  homestead,  when, 
reduced  to  the  smallest  quantity  which  would 
constitute  a  messuage,  exceeded  the  value  of 
the  homestead  as  fixed  by  law,  they  were  not 
exempt.  Ibid. 

123.  A  party  claiming  a  homestead  in  lands, 
used  for  agricultural  purposes  under  an  act 
entitled  "  An  act  to  exempt  a  homestead  from  a 
forced  sale,"  approved  January  15,  1849,  ho 
must  allege  and  show  that  the  homestead 
claimed  does  not  exceed  the  forty  acres  given 
by  the  statute  ;  and  that  it  is  not  included  in  the 
recorded  plat  of  a  city  or  town,  or  village ;  and 
that  it  does  not  exceed  $500  in  value.  It  is  not 
necessary  to  allege  that  the  defendant  notified 
the  officer  at  the  time  of  making  the  levy  upon 
the  land,  as  to  what  he  regarded  as  a  homestead 
or  that  he  claimed  such  homestead.  Ibid, 

124.  In  an  action  of  right  where  the  defend- 
ant claimed  the  possession  of  the  premises  as  a. 
homestead,  under  the  homestead  act  of  1849,  it 
was  hdd,  that  the  defendant  might  plead  that 
the  premises  are  susceptible  of  a  division,  so 
that  a  portion,  including  the  dwelling-house  and 
buildings  appurtenant  thereto,  may  be  set  off 
in  such  a  manner  that  the  homestead  would  not 
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exceed  the  sam  of  $500  in  valae ;  in  each  a  plea 
it  is  not  necessary  to  set  oat  new  limits  U>  the 
homestead,  in  order  to  bring  it  down  to  the 
necessary  value.  Under  such  a  plea  it  was  in- 
cumbent on  the  plaintiff,  either  to  denj  that  the 
]>reiuises  were  divisible,  or  to  call  for  a  survey  of 
I  lie  same,  and  an  ascertainment  of  the  quantity 
of  the  land  to  meet  the  required  value.  Ibid, 

126.  Defense  in  action  for  speoifio  perfonn- 
ance.  In  an  action  for  the  specific  performance 
of  a  contract  to  convey  the  homestead,  in  the 
execution  of  which  the  wife  did  not  join,  allega- 
tions in  the  answer,  showing  that  it  is  a  home- 
stead add  that  the  wife  refuses  to  join  in  the 
conveyance,  present  a  valid  defense.  Togt  v. 
DevatUt,  9  Iowa,  60,  and  §  50,  et  seq.,  ante. 

126.  Head  of  £unUy.  Sections  1263  and  1366 
of  the  Code  of  1851  (§§  2295,  2296,  Rev.  of  1860; 
§§  2007,2008,  Code  of  1873),  only  prescribe  the 
manner  in  which  a  homestead  shall  descend. 
Panons  v.  LitingHon  db  Kinkead  etal.,\\  Iowa, 
104. 

127.  Vendor>B  lien.  In  an  action  to  enforce  a 
vendor's  lien,  the  defendants  set  up  as  a  defense, 
tnat  the  property  against  which  it  was  sought 
to  enforce  the  lien  was  their  homestead,  but  the 
answer  did  not  clearly  allege  that  it  was  a  home- 
stead when  the  debt  sought  to  be  enforced  was 
created.  Held,  that  a  demurrer  to  the  answer 
was  properly  sustained.  Pratt  v.  Delavan  et  al., 
17  Iowa,  307,  and  see  section  98,  supra. 

128.  When  homestead  right  must  be  pleaded. 
The  parties  to  a  foreclosure  proceeding  are 
bound  by  the  decree  therein,  and  cannot  inter- 
pose in  an  action  to  recover  the  possession,  by  the 
purchaser  at  the  sale  made  under  the  execution, 
the  defense  that  the  mortgaged  premises  were 
their  homestead,  and  that  the  mortgage  for  that 
reason  was  invalid.  Such  defense  can  be  made 
available  only  in  the  foreclosure  proceeding. 
ffaynes,  Hutt  d  Co.  v.  Meek  et  ux.,  14  Iowa,  820 ; 
Lareon  v.  Reynoide  S  Packard,  18  Ibid.  579. 

129.  Where  the  parties  to  a  suit  in  equity, 
and  especially  the  complainant,  give  to  the 
property  in  controversy  the  name  of  the  home- 
stead, and  treat  it  as  such,  by  which  its  character 
is  clearly  shown,  it  is  not  necessary  for  the 
respondents  to  aver  or  allege  that  it  was  actually 
used  as  a  home.  Dickon  et  al.  v.  Cfun'n  et  al.,  6 
Iowa,  19. 


130.  Change  of  metes  and  bounds.  Where 
a  homestead  has  been  recognized  by  the  owners 
thereof,  its  metes  and  bounds  cannot  be  changed 
by  platting  and  recording,  so  as  to  affect  the 
rights  of  third  persons  holding  mortgages  on 
the  land  not  before  included  in  the  homestead. 
Lucas,  Thompson  db  Co.  v.  Pickel  et  ux.,  20  Iowa, 
490. 

131.  Marriage  of  mortgagor.  The  right  of 
the  mortgagee  of  a  homestead  is  not  affected  by 
the  ^bsequent  marriage  of  the  mortgagor,  but 
the  wife  of  such  a  marriage  cannot  be  ousted 
from  the  possession  by  any  proceeding  to  which 
she  is  not  a  party.  Chase  v.  Abbott,  20  Iowa, 
154. 

132.  Where  wife  dies  and  husband  remarry  8. 
A  husband  mortgaged  the  homestead,  the  wife 
not  joining  therein.  She  subsequently  died,, 
and  he  married  again.  The  mortgage  was  fore- 
closed against  him,  without  making  the  second 
wife  party.  J5Wd,that  the  mortgage  was  in- 
valid, but  that  having  failed  to  plead  his  home- 
stead exemption  in  the  foreclosure  suit,  the 
husband  was  foreclosed  of  his  interest  in  the 
mortgaged  premises :  but  that  the  second  wife 
at  her  marriage  took  the  same  interest  in  the 
homestead  as  if  no  mortgage  had  been  executed,, 
and  as  she  was  not  made  a  party  to  the  fore> 
closure,  she  is  not  concluded  by  the  decree. 
Larson  v.  Reynolds  &  Packard,  13  Iowa,  579. 

133.  Right  of  the  wife.  The  right  of  the 
wife  in  the  homestead  owned  by  the  husband 
before  marriage  vests  in  the  wife  at  the  time 
of  the  marriage.  It  is  more  in  the  nature  of  a 
vested  interest  or  title  than  the  dower  right  of 
the  wife  in  the  other  real  estate  of  the  husband.. 
Chase  v.  Abbott,  20  Iowa,  154. 

134.  Would  the  possession  and  interest  of  a 
widow  in  the  homestead  be  sufficient,  since  the 
adoption  of  the  Code  of  1851,  to  support  a  re- 
lease under  the  strict  common-law  rule  ?  Thorns- 
ton  et  al.  V.  Mulquinne,  12  Iowa,  549. 

136.  The  wife  cannot  be  affected  by  any  de» 
cree  in  regard  to  the  homestead  to  which  she  i^ 
not  a  party.  Bumap  v.  Cook  et  al.t  16  Iowa,. 
149. 

186.  But  she  is  not  a  necessary  party  to  every 
action  which  may  affect  the  homestead.  La/r^ 
son  V.  Reynolds  db  Packard,  13  Iowa,  579. 
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I.  Rights  and  Liabilities  op  the  Husband. 

1.  The  right  of  a  husband  over  his  wife  is 
paramount  to  that  of  her  parent.  Goodmn  et  al^ 
V.  TJuyinpson,  2  G.  Gr.  329. 

*  The  following  provisions  of  the  Code  of  1851 
•were  reprinted  in  the  Revision  of  1860.  Tlie 
fif^ures  ill  parentheses  denote  sections  as  they 
stood  in  Code  of  1851 ;  the  others  as  in  Revision 
of  1860.  With  some  modifications  in  favor  of  mar- 
ried women,  such  as  dispensing  with  necessity 
of  their  filing  a  schedule  of  their  personal  prop- 
erty with  the  recorder  in  order  to  protect  it 
from  the  debts  of  the  husband  when  left  in  his 
possession,  they  are  reprinted  in  Code  of  1873. 
Title  XV,  chapter  2,  page  396 : 

Section  2499.  (1447.)  The  personal  property  of  the 
wife  does  nut  vest  at  once  In  the  husband,  but  if  left 
under  his  control  it  will,  in  favor  of  third  persons 
acting?  in  firood  faith  and  without  knowledge  of  the 
real  ownership,  be  presumed  to  have  been  trans- 
ferred to  him,  except  as  hereinafter  provided. 

Sec.  :^iOO.  (144^.)  If  the  wife  has  such  property 
which  she  leaves  under  his  control  she  must,  in 
order  to  avoid  the  entire  surrender  of  her  interest 
therein,  file  for  record  with  the  recorder  of  deeds  a 
notice  stating  the  amount  in  value  of  such  property 
and  that  .she  has  a  claim  therefor  out  of  the  eistate 
of  her  husband,  and  if  during  her  life-time  he  dies 
or  becomes  insolvent  she  shall  be  deemed  a  preferred 
creditor  of  the  estate  to  that  amount  without  inter- 
est, and  may  hold  and  control  the  same  In  lier  own 
right ;  but  this  preference  shall  not  prejudice  the 
Interests  of  those  creditors  who  became  such  after 
the  property  was  thus  placed  under  the  husband's 
control  and  before  the  filing  of  the  notice  aforesaid, 
unlesH  they  had  knowledge  of  her  right  in  that  re- 
spect. 

Sec.  2501.  (1449.)  The  provisions  of  the  preceding 
section  shall  not  prevent  the  necessity  of  proof  on 
the  part  of  the  wife  of  the  actual  amount  of  prop- 
erty thus  In  good  faith  placed  by  her  under  the  con- 
tr(il  of  her  husband,  but  the  notice  aforesaid  will 
after  the  lapse  of  five  years  from  the  time  of  the  re- 
cording thereof  be  presumptive  evidence  of  the  facts 
therein  stated  in  this  respect. 

Sec.  'J&HXi.  (14dO.)  Specific  articles  of  personal  prop- 
erty may  be  owned  by  the  wife  exempt  from  the 
husband's  debts,  although  left  under  his  control,  if 
during  his  life-time  and  prior  to  Its  being  disposed  of 
by  him  or  levied  upon  for  his  debts,  notice  of  her 
ownership  la  filed  iot  record  with  the  recorder  of 
deeds  of  the  county.  Hut  such  notice  shall  not  ex- 
empt her  property  from  liability  for  his  debts  con- 
tracted after  It  was  left  un  Jer  his  control  and  before 
the  filing  of  the  notice  aforesaid*  except  as  against 
those  having  knowledge  of  her  rights. 

Sec.  2503.  (14dl.)  The  notices  aforesaid  must  be  re- 
corded In  the  book  kept  for  recording  mortgages  and 


2.  Parties.  At  common  law,  and  under  the 
Code  of  1851,  the  wife  was  a  necessary  party  with 
the  husband  to  any  action  for  any  injury  to  her 
person  during  coverture,  by  battery,  or  to  her 
character  by  slander ;  or  for  any  other  injury,  the 
wife  must  join  with,  the  husband  in  the  suit. 
But  where  the  injury  was  to  the  husband's 
separate  loss  and  damage,  as  where  by  the  con- 
sequence of  a  battery  he  was  deprived  of  her  so- 
ciety, or  had  been  put  to  expen8e,^he  might  bring 
a  separate  action  in  his  own  name.  McKinney 
V.  Tlie  Western  Stage  Company ,  4  Iowa,  420.  See 
further, §  Impost  and  title,  Parties. 

3.  Ohoaes  in  action.  While  the  wife's *chose8 
in  action  do  not,  by  mere  operation  of  law,  either 
pass  to  the  husband  or  anthorize  him  against 
her  consent  to  sue  upon  them,  either  in  his  own 
name  or  in  their  joint  names,  she  may  give  or 
deliver  them  to  him,  and  this  would  authorize 


Conveyances  of  personal  property  and  indexed  in 
like  manner. 

Skc.  22504.  (14i)2.)  In  the  case  of  bank  stock,  written 
securities,  things  in  action,  or  other  property  which 
does  not  ordinarily  pass  by  mere  delivery  or  by  oral 
contract  without  an  indorsement,  assignment,  or 
other  written  evidence  of  such  transfer.  Knowledge 
of  the  ownership  of  the  wife  will  be  presumed  with'- 
out  the  recording  required  by  the  preceding  two 
sections,  unless  such  property  has  been  conveyed  to 
the  wife  by  the  husband. 

SeC-  2505.  (14.13.)  Except  as  herein  otherwise  de- 
clared, the  husband  Is  not  liable  for  the  separate 
debts  of  the  wife,  nor  is  the  property  of  the  wife  nor 
the  rent  nor  income  thereof  liable  for  the  debts  of 
the  husband.  But  the  separate  debts  of  the  wife  as 
herein  contemplated  are  only  those  growing  out  of 
the  contracts  mentioned  in  tne  next  section. 

Sec.  2506.  (1454.)  Contracts  raade  by  a  wife  in  rela- 
tion to  her  separate  property,  or  those  purporting  to 
bind  herself  only,  do  not  bind  the  husband. 

Sec.  2507.  (145o.)  The  expenses  of  the  family,  the 
education  of  the  children,  and  such  other  obliga- 
tions as  come  within  the  equity  of  this  provision, 
are  chargeable  upon  the  property  of  both  husband 
and  wife  or  of  either  of  them,  and  In  relation  thereto 
they  may  be  sued  jointly  or  the  husband  separately. 

Sec.  2508.  (1456.)  Married  women  abandoned  by 
their  husbands  may  obtain  authority  from  the  dis- 
trict court  of  the  county  In  which  they  reside  to  act 
and  to  transact  business  as  though  unmarried. 

Sec.  2509.  (1457.)  The  petition  for  that  purpose  must 
be  sworn  to,  filed,  and  served  as  in  ordinary  civil  ac- 
tions, and  issues  may  be  Joined  and  tried  In  like 
manner. 

Sec.  2510.  (1458.)  If  the  fact  of  abandonment  be  es- 
tablished either  by  the  default  of  the  defendant  or 
I  by  proof,  that  fact  shall  be  entered  of  record  and  the 
court  shall  make  a  decree  giving  the  power  sought. 

Sec.  2511.  (1459.)  The  court  may  also  under  such 
circumstances  authorize  the  wife  to  sue  or  defend 
in  any  or  all  cases  in  place  of  her  husband,  to  sell  or 
otherr^'ise  dispose  of  so  much  of  the  husband's  proi>- 
erty  as  Is  necessary  for  the  maintenance  of  the  fam- 
i  lly.'  and  to  collect  debts  due  the  husband.  Deeds 
I  made  and  receipts  and  discharges  executed  and  de- 
livered by  the  wife  in  accordance  with  the  power  so 
given  are  valid. 

Sec.  2512.  {\\m.)  The  court  may  in  its  discretion 
modify  or  revoke  Its  orders  and  decrees  herein  au- 
thorized. 
I  Sec.  2518.  (1461.)  The  husband  has  the  same  rights 
in  relation  to  the  wife  and  her  property  as  Is  above 
giver,  to  the  wife,  and  he'may  have  the  same  proceed- 
ings in  like  ca.ses. 

Sec.  2514.  (1462.)  The  husband  cannot  remove  the 


HUSBAND  AND  WIFE. 


581 


Rights  and  LiabilitieB  of  the  Husband—  Rights  of  the  Wife. 


him  to  sne  in  his  own  name.     King  v.  Gotts- 
chalk  etal,,  21  Iowa,  512. 

4.  Ijiability  for  attorneys'  fees.  The  husband 
is  not  liable  by  mere  implication  of  law  to  an 
attorney  for  services  rendered  to  his  wife  in  ob- 
taining a  divorce  from  him.  Such  are  not  re- 
garded as  necessaries.  Johnson  v.  WUUams,  3  G. 
Gr.  97. 

6. for  necessaries  i  Justification  for  de- 
sertion by  wife.  Where  a  husband  introduces  a 
woman  of  profligate  habits  into  his  house,  and 
permits  her  to  remain  there  as  an  inmate,  the 
wife  will  be  justified  in  withdrawing  from  his 
protection,  and  he  will  be  bound  to  provide  her 
with  necessaries.  Deseelles  v.  Kadmiti,  8  Iowa, 
51. 

6. where  wife  is  insane.  In  order  to  en- 
able a  plaintiff  to  recover  for  necessaries  fur- 
aished  the  insane  wife  of  the  defendant,  when 
compelled  to  leave  his  house,  on  account  of 
either  his  cruel  treatment  or  because  of  his 
making  lewd  or  profligate  women  inmates  of  her 
home,  it  is  not  necesssary  that  the  plaintifi^ 
should  show  that  he  furnished  such  necessaries 
as  the  regularly  appointed  guardian  of  the  wife. 
Ibid. 

7.  Liability  for  prior  debts.  While  at  com- 
mon law  the  husband  is  liable  for  the  debts  of 
the  wife,  contracted  by  her  while  single,  he  is 
not  under  our  statutes.  Reuneeker  v.  Scott,  4 
G.  Gr.  185. 

II.  Rights  op  the  Wife. 

8.  Under  the  statute.  It  was  the  main  pur- 
pose of  the  Code  of  1851,  and  the  Revision  of 
1860,  to  protect  the  rights  of  married  women  in 
their  property,  but  not  to  iuvest  them  with  power 
to  make  contracts  of  all  kinds,  sign  notes,  be- 
come sureties  for  their  husbands  and  others,  and 
engage  in  general  business  by  executory  con- 
tracts which  can  be  enforced  in  actions  at  law. 
Jones  V,  Crosthicaite  H  ux.,  17  Iowa,  393. 

9.  Separate  property :  profits.  Where  a  wife 
has  separate  property  she  may  use  it  in  trading 
for  real  and  personal  property,  without  subject- 
ing the  profits  to  seizure  for  the  payment  of  the 
husband's  debts  MitcIuU  db  Sons  v.  Sawyer  and 
wife,  21  Iowa,  582. 


wife  nor  their  children  from  their  homestead  with- 
out the  consent  of  the  wife,  and  if  he  abandons  her 
she  Is  entitled  to  the  custody  of  their  minor  chil- 
dren, unless  the  district  court  upon  application  for 
that  purpose  sbnll  for  good  cause  otherwise  direct. 


10.  liability  of  wife's  property.  If  a  married 
woman  suffers  her  personal  property  to  pas» 
into  the  possession  and  under  the  control  of  her 
husband,  without  having  filed  with  the  recorder 
of  deeds  notice  of  her  ownership  as  provided  by 
the  statute  (Rev.,  §§  2500, 2502*),  it  is  liable  to  be 
taken  in  execution  to  satisfy  the  claim  of  one- 
who  gave  credit  to  the  husband  while  the  prop- 
erty was  in  the  husband's  possession,  and  who 
had  no  notice  of  the  wife's  ownership  at  the 
time  such  credit  was  given.  Myers  v.  McDonald,, 
sheriff,  27  Iowa,  801. 

11.  The  rule  under  said  section  2502  that  in 
order  to  exempt  the  personal  property  of  the 
wife,  left  under  the  control  of  the  husband^ 
from  liability  for  his  debts,  she  must,  prior  to 
its  being  levied  upon  therefor,  file  notice  of  her 
ownership  with  the  recorder  of  deeds,  applies 
as  well  to  debts  contracted  after  the  acquisi- 
tion of  the  property  by  the  wife  as  to  those  con- 
tracted before.  Stewart  v.  Bishop  et  al.,  %% 
Iowa,  584. 

12.  Personal  property  of  the  wife  in  the  pos 
session  of  the  husband  is  liable  for  his  debts 
unless,  before  the  contraction  thereof,  she  liad 
filed  with  the  county  recorder  notice  of  her  own- 
ership, provided  for  by  section  2502  of  the  Re 
vision.    PresnaU  v.  Herbert,  34  Iowa,  589  ;  Dun- 
can V.  Roselle,  15  Ibid.  501 ;  Laing  v.  Cunning 
ham,  17  Ibid.  510 ;  Ticonic  Bank  v.  Harvey,  1ft 
Ibid.  141 ;  OdeU  <fe  Updegraff  v.  Lee  db  Kinnard, 
14  Ibid.  412 ;  Myers  v.  McDonald,  27  Ibid.  891 ; 
Stewart  v.  jBw/w>p,83  Ibid.  584. 

13.  Where  property  thus  liable  is,  after  the 
contraction  of  the  debt,  exchanged  for  other 
property,  the  liability  attaches  to  the  property 
thus  received  in  exchange.  1  bid, 

14.  Personal  property  of  the  wife  may  be 
taken  in  execution  against  the  husband  where 
no  notice  of  the  wife's  ownership,  as  provided 
by  statute,  has  been  filed  for  record,  nor  notice 
of  any  kind  given  until  after  the  debt  was  con- 
tracted. Notice  of  the  wife's  claim  to  the  officer, 
at  the  time  of  the  levy,  is  not  sufficient.  WU- 
Uams V.  Brown,  28  Iowa,  247 ;  Myers  v.  Mc- 
Donald, Sheriff,  27  Ibid.  391.  Nor  is  notice  suf- 
ficient given  before  the  issuing  of  the  writ. 
Presjiall  v.  Herbert,  84  Iowa,  539 ;  OdeU  db  Up- 
degraff V.  Lee  db  Kinnard,  14  Ibid.  412. 

16.  Recording  of  chattel  mortgage  from 
husband  to  wife  sufficient  notice.    Where  the 

*  See  note  at  commencement  of  title  where  sections 
win  be  found. 
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^fe  took  a  mortgage  upon  personal  property 
from  her  hasband  to  secure  her  in  a  bona  fide 
<Lebt,  and  caused  such  mortgage  to  be  duly  re- 
corded, and  left  the  property  in  the  husband's 
control  and  possession,  it  was  held,  that  her 
right  thereto  under  the  mortgage  was  para- 
mount to  that  of  a  subsequent  vendee  of  the 
husband,  although  she  had  not  recorded  any 
other  notice  of  her  ownership  under  the  Re- 
vision, sections  2490  and  2502.  Goodrich  v. 
Munger  et  al.,  80  Iowa,  848. 

16.  Parties :  defenses.  A  married  woman  may 
maintain  an  action  relating  to  her  separate 
property  without  the  joinder  of  her  husband  with 
her  as  a  party.  Kramer  v.  Conger,  16  Iowa,  484. 

17.  A  married  woman  may,  under  section  11, 
chapter  167,  Laws  of  thirteenth  General  Assem- 
bly, maintain  an  action  to  recover  damages  for 
the  publication  of  a  libel  against  her,  without 
joining  her  husband.  Pancoast  v.  Bumell,  82 
Iowa,  394. 

18.  Under  our  statute  the  husband  has  no 
common  or  joint  interest  in  a  right  of  action 
accruing  to  the  wife  on  account  of  a  tort  in- 
flicted against  her,  and  he  cannot,  therefore, 
be  joined  with  her  therein.  Musedman  v.  Oal- 
ligher  et  tix,,  32  Iowa,  383. 

19.  It  is  accordingly  held,  that  in  an  action 
against  the  husband  and  wife  jointly,  they  can- 
not set  up,  by  way  of  set-off  or  cross-demand,  a 
claim  against  the  plaintiff  for  a  previous  mali- 
cious prosecution  of  the  wife.  IHd. 

20.  Nor  could  the  husband,  in  such  joint 
action,  set  up,  by  way  of  cross-demand,  a  claim 
for  damages  accruing  to  him  for  a  malicious 
prosecution  of  his  minor  children  or  himself  by 
plaintiff.  Ibid. 

21.  A  claim  against  the  husband  cannot  be 
pleaded  as  a  set-off  in  an  action  by  the  wife, 
on  a  note  which  he  has  legally  transferred  to 
her  which  is  her  property.  Stannue  v.  Stanntis, 
30  Iowa,  448. 

22.  Ohoses  in  action.  Under  section  1458  of 
the  Code  of  1851,*  the  wife  could  acquire  and 
hold  choses  in  action,  and  notes  made  payable 
to  her  and  delivered  to  her  husband  as  her 
agent  did  not  vest  in  him.  Peck  et  uz.  v.  Hen- 
derttJiott,  14  Iowa,  40. 

23.  A  note  made  payable  to  the  wife  and  de- 
livered to  the  husband  as  her  agent  does  not 
vest  in  him.  Ibid. 

*  See  note  at  commencement  of  title. 


24.  Such  a  note,  delivered  to  the  wife  and  not 
reduced  to  possession  by  the  husband  during  her 
life  time,  would  descend  to  and  become  the 
property  of  the  heirs,  and  not  the  individual 
property  of  the  husband,  though  after  her  death 
he  obtained  possession  of  the  same.  Per 
Wkight,  J.,  in  Oliver  v.  Depew,  14  Iowa,  490. 

26.  We  incline  to  the  opinion  that  property 
in  a  note  given  to  the  wife  for  a  valuable  con- 
sideration received  from  her,  at  her  death  be- 
comes so  vested  in  the  husband  that  an  indorse- 
ment by  him  would  pass  the  legal  title.  Per 
Baldwin,  C.  J.,  in  McDowell  v.  Bartlett,  14 
Iowa,  157. 

26.  Oonveyanoea  by  wife :  liability  on  cov- 
enants. Where  a  wife  unites  with  her  hus- 
band in  a  conveyance  in  fee-simple  title  of  his 
real  estate,  she  is  not  bound  by  the  covenants  in 
the  deed,  nor  is  such  deed  a  bar  to  any  such 
covenants  by  her.  Sehaffner  et  al.  v.  GnttB- 
maeher  et  al,,  6  Iowa,  137 ;  Lyon  v.  Metcalf,  12 
Ibid.  193. 

27.  But  she  is  liable  on  her  covenants  in  a 
deed  for  her  own  land,  the  same  being  a  con- 
tract in  relation  to  her  separate  property  within 
the  meaning  of  section  2506  of  the  Revision. 
Richmond  v.  Tibbies  and  Hiuband,26  Iowa,  474. 

28.  The  powers  which  a  married  woman  may, 
under  our  statute,  exercise,  enumerated,  and  the 
prior  adjudications  of  the  court  bearing  thereon, 
collected  in  Eichm^nd  v.  Tibbies  find  Mtuband, 
supra;  Rodemyer  v.  Rodman,  5  Iowa,  429. 
(Ruled  before  the  adoption  of  the  Revision,  and 
the  change  introduced  by  section  2933  thereof.) 
Jones  V.  Crosthtoaite,  17  Ibid.  393;  Pntton  v. 
Kinsman,  Ibid.  429 ;  Johnson  Go.  v.  Rugg,  18 
Ibid,  138 ;  8imm^  v.  Hervey,  19  Ibid.  273 ;  Lyon 
V.  Metcaif,  12  Ibid.  93 ;  Musser  v.  Hobart,  14 
Ibid.  248 ;  Blake  v.  Blake,  18  Ibid.  40  ;  Wolff  v. 
Van  Metre,  19  Ibid.  134;  S.  C,  23  Ibid.  397; 
Reed  v.  King,  Ibid.  500 ;  McConnick  v.  Holbrook, 
22  Ibid.  487 ;  Sanborn  v.  Cassaday,  21  Ibid.  77 ; 
MUchell  V.  Sawyer,  Ibid.  582  ;  Davidson  v.  Smith, 
20  Ibid.  466 ;  Logan  v.  HaU,  19  Ibid.  491 ;  Childs 
V.  McC/iesney,  20  Ibid.  431 ;  Robertson  v.  Robert- 
son, 25  Ibid.  350. 

29.  At  common  law,  a  married  woman  is  not 
liable  on  covenants  in  deeds  which  she  has 
signed  for  the  conveyance  of  either  her  own  or 
her  husband's  lands.  C folds  v.  McChesney,  20 
Iowa,  431. 

30.  The  joinder  of  a  wife  with  her  husband 
in  the  conveyance  of  her  real  estate,  by  a  deed 
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containing  covenants  of  warranty,  does  not 
estop  her  from  snbsequently  acquiring  with  her 
own  means  a  title  to  the  same  property.  Ibid, 

31.  Where,  by  statute  a  mode  is  presoiibed 
whereby  a  maxxied  woman  may  convey  her 
real  property,  if  the  directions  of  the  statute 
-are  not  complied  with  the  deed  it  is  void  as  to  her. 
It  will  not  be  treated  as  an  imperfect  convey- 
ance ;  nor  will  a  mistake  in  the  deed  of  a  mar- 
lied  woman  be  rectified,  as  against  her.  Orapen- 
4fether  v.  F^ervary,  9  Iowa,  163. 

32.  When  a  wife  unites  with  her  husband  in 
the  granting  part  of  a  mortgage,  but  does  not 
expressly  relinquish  her  right  of  dower,  and 
does  not  join  in  the  acknowledgment,  she  will 
not  be  held  to  have  released  her  dower.  Weit- 
faU  et  fix,  V.  Lee  et  al.,  7  Iowa,  12. 

33.  Capacity  of  wife  to  convey  to  her  hus- 
band. A  wife  may  convey  to  her  husband,  with- 
out the  intervention  of  a  trustee,  an  interest  held 
by  her  in  his  lands.  Bobertsan  v.  Bobertsan,  35 
Iowa,  350 ;  Blake  v.  Blake,  7  Ibid.  46 ;  Wright  v. 
Wright,  16  Ibid.  496 ;  Logan  v.  EaU,  19  Ibid. 
498 ;  Simms  v.  Henoey,  Ibid.  287. 

34.  WifeHi  right  of  action  against  husband.  A 
wife  who  has  abandoned  her  husband  for  cause, 
or  lias  by  him  been  driven  from  her  home  with- 
out cause,  may  maintain  an  action  of  replevin 
against  him,  in  her  own  name,  to  recover  the 
possession  of  her  separate  property.  Jons9  v. 
J<meR,  19  Iowa,  237. 

35.  Under  our  statute  a  wife  may  loan  money 
to  her  husband,  hold  as  her  own  property  the 
notes  given  by  him  for  it,  and  bring  an  action 
against  his  executor  to  recover  the  amount 
thereof.     Logan  v.  HaU^  19  Iowa,  491. 

36.  Whether  she  might  not  even  sue  the  hus- 
band in  his  life-time  at  law,  on  the  same,  quere. 
Ibid. 

37.  In  equity  such  a  contract  would  be  sup- 
ported, independent  of  the  statute.  Ibid, 

38.  Where  the  husband  borrows  his  wife's 
separate  money,  and  promises  to  repay  it,  equity 
will  enforce  the  contract  against  him,  or  if  he 
has  deceased,  against  his  executor.  Ibid, 

39.  But  he  will  not,  under  ordinary  circum- 
stances, be  charged  with  interest.  Ibid. 

40.  Right  to  acquire  and  hold  property 
The  right  of  a  married  woman  to  acquire,  pos- 
sess and  control  property  in  her  own  right 
and  for  her  own  benefit,  free  from  liability  to  be 
taken  for  payment  of  her  husband's  debts  un- 


less left  under  his  control  without  knowledge  of 
the  real  ownership  is  fully  recognized  by  the 
Code  of  1851.  Oheuvete  et  al.  v.  Mason,  4  G.  Gr. 
281. 

41.  A  married  woman  may  acquire  and  hold 
real  as  well  as  personal  property  in  her  own 
right  independently  of  her  husband.  Suiter  v. 
Turner,  10  Iowa,  617. 

42.  While,  in  equity,  the  wife  may  take  real 
property  to  her  own  separate  use  and  hold  it 
independently  of  her  husband,  she  cannot  do 
so  by  the  use  of  his  means  or  those  which  the 
law  recognizes  as  his.  Tieonic  Bank  v.  Harney 
et  al.,  16  Iowa,  141. 

43.  A  married  woman  can  purchase  and  hold 
title  to  real  estate,  independently  of  her  hus- 
band ;  and  whether  she  has  a  separate  estate  or 
not,  she  may  purchase  upon  credit,  relying  upon 
her  son's  earnings  to  pay  with.  Shields  v.  Keys, 
24  Iowa,  299 ;  and  see  Tieonic  Bank  v.  Harvey, 
16  Ibid.  141 ;  Laing  v.  Cunningham,  17  Ibid.  510. 

44.  It  has  never  been  held  by  this  court,  but 
that  a  married  woman  could,  either  at  law  or  in 
equity,  purchase  and  hold  the  title  to  real  estate 
in  this  Sti^te,  independently  of  her  husband  and 
regardless  of  whether  she  had  a  separate  estate 
or  not.  And  a  reference  to  the  cases  will  abun- 
dantly show,  that,  in  equity,  and  aside  from  any 
statute,  a  married  woman  is  capable  of  acquir- 
ing and  holding  real  property  to  her  own  sepa- 
rate use.  {Darby  v.  CaUaghan,  16  N.  T.  71,  and 
Knapp  V.  SmUh,  27  Ibid.  277.)  Per  Cole,  J.,  in 
Shields  v.  Keys,  24  Iowa,  299. 

46.  Right  to  maint4iin  action.  About  fifteen 
years  before  the  commencement  of  an  action  by 
a  married  woman,  her  husband  left  her  and 
went  to  New  Orleans.  He  corresponded  with 
her  for  about  two  years  and  a  half,  and  there- 
after she  was  induced  to  believe  that  he  had 
died  of  yellow  fever.  Subsequent  letters  dis- 
closed that  he  was  residing  at  Havana,  in  Cuba, 
and  in  compliance  with  a  request  made  by  him, 
the  plaintiff  went  to  that  place  for  the  purpose 
of  living  with  him  as  his  wife.  She  went  to  his 
house,  became  satisfied  that  he  was  living  in  a 
state  of  concubinage  with  another  woman, 
whereupon  she  refused  to  live  with  him,  and 
returned  to  the  United  States  as  soon  as  she 
could  leave  the  island.  The  husband  had  accu- 
mulated property  in  Havana,  but  made  no  pro- 
vision for  the  support  of  plaintiff  or  his  family. 
Held,  1.  That  the  desertion  and  continued 
abandonment  of  the  wife  by  her  husband  was 
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sufficient  authority  to  sue  in  her  own  name  ; 
2.  That  the  right  was  not  prejudiced  hj  the  fact 
that  she  consented  to  live  with  him ;  8.  That 
she  had  such  right  without  first  applying  to  the 
district  court  under  chapter  84  of  the  Code  of 
1851.    Smith  v.  Silence,  4  Iowa,  821. 

III.  Power  op  Husband  and  Wipe  to  deal 

WITH  EACH  OTHER. 

46.  statute  and  common  law.  The  provis- 
ions of  the  Code  of  1851,  touching  the  rights  of 
husband  and  wife,  supersede  the  rules  of  the 
common  law  relating  to  the  same  subject  only 
to  a  limited  extent.  Duncan  v.  BoseUe  et  ux,,  15 
Iowa,  501. 

47.  Ck>nt]raots.  Under  the  laws  of  this  State 
a  wife  can  contract  with  her  husband  only 
through  a  third  person  in  the  capacity  of  trustee. 
She  can  maintain  an  action  against- her  husband 
only  by  a  next  friend.  The  disabilities  of 
coverture  in  these  particulars  have  not  been 
removed  by  chapter  84  of  the  Code  of  1851 
McMvXlen  v.  McMuUen,  10  Iowa,  412.  But  see 
contra  the  later  case  of  Logan,  admW,  v.  UaU, 
po«t ;  section  62,  et  seq.,  post,  and  pection  84,  et 
seq.,  ante. 

48.  Although  a  husband  cannot  contract  with 
his  wife,  he  may  covenant  with  her  trustee  for 
her  benefit.  Goddard  v.  Beebe,  4  G.  Qr.  126. 

49.  Promissory  notes  executed  by  the  hus- 
band to  the  wife  for  money  borrowed  of  her  and 
belonging  to  her  separate  estate,  are,  under  our 
statute,  valid  and  binding,  and  may  be  enforced 
against  his  legal  representatives  after  her  de- 
cease.    Logan  v  Hall,  19  Iowa,  491. 

60.  Independent  of  the  statute,  such  a  con- 
tract would  not,  in  consequence  of  the  mari- 
tal relations  of  the  parties,  be  valid  at  law,  but 
in  equity  the  wife  might  become  the  creditor  of 
her  husband  by  acts  and  contracts  during  cov- 
erture, and  lier  rights  under  such  contracts  will 
be  enforced  as  against  him  and  his  legal  repre- 
sentatives. Ibid. 

61.  A  wife  may  convey  real  estate  to  her 
husband,  and  may  receive  from  him  a  grant  or 
conveyance.  She  may,  for  a  valuable  consid- 
eration, make  and  release  to  him  her  interest  in 
his  real  estate.    Blake  v.  Blake,  7  Iowa,  46. 

62.  Where  the  wife  in  tmstee  only  and 
holds  the  title  to  realty  for -others,  the  husband 
cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice.  Claussen  v.  LaFrauz,  1  Iowa, 
226. 


63.  Agr«eme&ti  of  sepantion.  An  agreement 
of  separation  does  not  dispose  of  the  marital 
relation  of  the  parties,  nor  divest  the  wife  of 
the  first  right  to  administer  upon  the  estate  of 
the  husband.    Bead  v.  Howe,  18  Iowa,  50. 

64.  Separate  maintenanoe.  An  action  for  thi> 
separate  maintenance  of  the  wife  may  be  sus- 
tained by  her  trustee  against  the  husband  on  a. 
deed  of  separation,  in  which  all  three  were 
made  parties,  and  which  stipulated  for  immedi- 
ate separation,  for  release  of  all  right  of  dower 
in  the  husband's  lands,  and  to  keep  him  harm- 
less and  indemnified  against  all  debts  contracted 
by  her ;  such  a  deed  shows  mutuality  and  con- 
sideration.    Goddard  v.  Beebe,  4  G.  Gr.  126. 

66. oonveyimoe  by  wife  to  hnaband.  A 

conveyance  by  a  wife  to  her  husband,  executed 
under  an  agreement  of  separation,  will  be  up> 
held  when  supported  by  a  consideration,  and  na 
fraud,  deception  or  oppression  toward  her  ia 
shown.    Bobertson  v.  Bobertson,  25  Iowa,  850. 

66. oonveyanoe  of  dower  between  thenu 

The  husband  cannot  sell  to  his  wife  his  contin- 
gent right  of  dower  in  her  lands,  except  under 
an  agreement  for  a  separation ;  and  vice  versa. 
McKey  v.  Beynolds,  26  Iowa,  579.  Nor  to  a  third 
person.*  Ibid. 

67.  Agreements  for  a  present  separation,  which 
have  been  actually  carried  out,  are  valid,  even 
when  made  direct  between  husband  and  wife.  If,, 
in  such  case,  the  husband  grants  to  his  wife  his 
contingent  dower  right  in  her  real  estate,  he 
cannot,  after  her  death,  claim  dower  in  her  real 
estate.    And  so  vice  versa.  Ibid. 

68.  So  where  a  conveyance  by  a  wife  to  her 
husband  is  executed  under  an  agreement  of 
separation,  relinquishing  her  right  of  dower  in 
his  real  estate,  and  releasing  all  claim  upon  him 
for  future  maintenance  and  support,  it  will  be 
upheld  when  supported  by  a  consideration,  and 

*  ^^Aside  from  statute.  It  Is  a  well-established  rule 
that  a  wife  cannot  relinquish  her  contingent  right  of 
dower  except  by  Joining  with  her  husband  in  a  con- 
veyance to  a  tnird  penton;  or  at  least  after  a  sale 
and  conveyance  by  hira,  executed  to  the  purchaser 
from  him  a  release  or  relinquishment.  She  could  in 
no  case  release  her  contingent  dower  right  to  her 
husband.  Nor,  while  it  is  contingent,  can  she  disan- 
nex  or  disassociate  it  from  the  real  estate  to  whicli 
it  attaches,  and  bargain  and  sell  or  convey  it  as  a 
separate  and  independent  Interest  to  a  third  person, 
or  to  her  husband.  See  Simms  v.  Herreu,  10  Iowa,  272 ; 
and  authorities  collated  in  2  Scrib.  on  Dower.  2U0,  91, 
43;  Ibid.  291  etseq.:  Carwm  v.  MurtaVo  3  Paige,  486: 
Hitwe  V.  Hamilton^  8  Qreenl.  63;  Martin  v.  Mattiu,  22 
Ala.  8(J;  Tttwnsend  v.  TownsemU  2  Sandf.  Sup.  Ct.  711 ; 
WrUU  V.  Jr<itf/icr,25  N.  Y.  328;  ITiuaw  v.  PeWW«,33 
Ibid.  432 ;  Bear  v.  Bear,  33  Pa.  St.  525 ;  Hengk  v.  Jone8^ 
32  Ibid.  432. 
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no  fraud,  deception  or  oppression  was  practiced    for  her,  and  where  the  wife  concurred  in  the 


apon  her.  HoberUon  v.  BoberUan,  35  Iowa,  850. 
69.  Role  applied.  Where  the  husband  repre- 
sented to  the  wife  that  her  interest  in  his  lands 
at  his  death  would  be  a  life  estate,  ?ield,  that 
this  was  not  sufficient  in  equity  to  release  her 
from  her  deed  to  her  husband,  as  it  did  not  ap- 
pear that  he  knew  said  representation  to  be 
false,  nor  that  she  was  thereby  induced  to 
execute  the  deed.  Ibid, 

60.  If  the  wife  has  not  voluntarily  paid  the 
consideration  for  her  husband's  grant  of  dower 
under  an  agreement  for  separation,  she  cannot 
be  compelled  by  action  to  pay  it.  McKee  y.Bey- 
noUU,  26  Iowa,  519. 

61.  Voluntary  oomveyanoe  before  marriage ; 
marital  rights.  A  voluntary  conveyance  is 
fraudulent  as  to  the  marital  rights  of  the  party 
subsequently  marrying  the  grantor,  only  when 
made  in  contemplation  of  the  marriage,  and 
pending  a  treaty  therefor  between  the  parties. 
Gainor  v.  Oainor,  26  Iowa,  337. 

62.  Poet>naptial  ocntraots,  A  post-nuptial 
contract,  if  made  for  an  honest  purpose,  and  a 
good  consideration,  is  valid  as  to  the  parties  and 
their  creditors.  BtUler  d  Eobituon  v.  Ricketts, 
11  Iowa,  107. 

63.  Money  advanced  by  a  woman  before 
marriage,  and  subsequent  thereto,  from  her  own 
estate,  is  a  sufficient  consideration  to  support  a 
post-nuptial  agreement.  Ibid. 

6^  A  post-nuptial  agreement  vesting  the 
title  of  property  in  a  trustee,  to  be  held  for  the 
sole  and  separate  use  of  the  wife,  is  not  a  mort- 
gage or  deed  of  trust  within  the  meaning  of 
the  registry  laws  of  the  State  of  Illinois.  Butler 
and  Robinson  v.  Rickets,  11  Iowa,  107. 

66.  As  to  an  attaching  creditor  of  the  hus- 
band, the  possession  by  the  trustee,  or  by  the 
wife,  of  the  property  thus  set  apart  to  her  use 
at  the  date  of  the  levy  of  the  writ  is  sufficient 
notice  to  attaching  creditor.  Ibid. 

66.  A  contract  between  a  husband  and  wife, 
which  is  supported  by  a  sufficient  consideration 
and  is  not  tainted  with  fraud,  is  valid  as  between 
the  parties  and  against  the  subsequent  creditors 
of  the  husband.  WriglU  v.  Wright,  16  Iowa« 
496. 

67.  application  of  the  rule.    Where  the 

legal  title  to  the  homestead  lot  was  in  the  hus- 
band, but  the  improvements  thereon  were  prin- 
cipally made  with  funds  advanced  by  the  father 
of  the  wife,  for  the  purpose  of  securing  a  home 
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execution  of  a  mortgage  conveying  the  same, 
under  an  express  agreement  with  the  husband 
that  the  proceeds  of  the  property  when  sold 
should  be  applied,  first,  to  satisfaction  of  the 
mortgage,  and  the  balance  thereafter  remaining 
should  be  paid  to  the  wife,  to  be  held  by  her 
in  her  own  right,  it  was  hdd  that  the  contract 
was  binding  against  the  husband  and  his  sub- 
sequent creditors.  Ibid. 

68.  Secret  parol  agreement  will  not  be  en- 
forced. At  common  law,  courts  of  equity  will, 
when  the  rights  of  creditors  do  not  interfere, 
enforce  agreements  between  husband  and  wife, 
and  protect  her  rights  thereunder ;  but  a  secret 
parol  agreement  between  husband  and  wife  will 
not  be  upheld  and  enforced  against  creditors 
whose  rights  have  intervened  in  ignorance  of 
such  agreement.  Hatch  &  Thompson  v.  Gray  et 
ux.y  21  Iowa,  29. 

69.  Pnrciiaae  by  husband  under  Judgment 
against  wife.  In  1841  a  decree  was  rendered 
against  E.  H.,  k  feme  Mole,  who,  in  1844,  inter- 
married with  one  H.  D.  L.,  after  which  an  execu- 
tion was  issued  under  the  decree,  and  the  real  es- 
tate of  defendant  therein  sold  to  satisfy  the  same. 
The  property  was  purchased  by  one  G.,  who  im- 
mediately assigned  the  sheriff's  certificate  to  H. 
D.  L.,  the  husband,  to  whom  the  sheriff 's  deed 
was  subsequently  issued,  ffeld,  that  there  was 
no  legal  incapacity  in  the  husband  to  acquire 
the  property  in  this  manner ;  and  that,  as  there 
was  no  evidence  of  fraud  or  bad  faith,  a  title 
acquired  through  the  conveyance  to  him  should 
be  sustained.  De  Louis  et  al.  v.  Sage,  13  Iowa, 
146. 

70.  Where  land  is  purchased  by  the  hus- 
band, who  takes  title  in  the  name  of  the  wife. 
the  presumption  is  strong,  if  not  conclusive, 
as  between  them  and  as  between  the  wife  and 
the  heirs  of  the  husband,  that  it  is  intended  as 
an  advancement  and  provision  for  the  wife 
and  not  as  a  trust  in  favor  of  the  husband.  And 
the  same  presumption  arises  when  the  bunband 
permits  the  wife  to  use  his  money  to  make  pur- 
chases in  her  own  name.  Sunderland  et  al.  v. 
Sunderland  et  al.,  19  Iowa,  325. 

IV.  Acts  and  Rights  Relating  to  and  Lia- 
bility OF  HER  Separate  Property:  also 
HER  Personal  Liabilities. 

71.  Deed  by  a  married  woman :  contracts. 
Under  the  Code  of  1851,  the  contracts  of  a  mar 
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ried  woman,  in  relation  to  her  separate  prop- 
erty, are  binding  without  the  assent  of  her  hus- 
band.   Orapengether  y.  Fej&varp,  9  Iowa,  163. 

72.  A  married  woman  may  incumber  or  con- 
vey real  estate  which  she  owns  in  her  own  right. 
Sanborn  &  FoUet  y.  Casaday  et  al.,  21  Iowa,  77 ; 
Blake  V.  Blake,  7  Ibid.  46 ;  Wright  v.  Wright,  16 
Ibid.  496 ;  Simms  y.  Heroey,  19  Ibid.  287. 

73.  Capacity  of  wife  to  aoquire  real  estate. 
A  married  woman  can  purchase  and  hold  title 
to  real  estate,  independently  of  her  husband. 
Bhielda  v.  Keys,  24  Iowa,  299. 

7^  Husband  as  agent.  The  husband  may  act 
as  the  agent  of  the  wife,  but  in  order  to  bind  her 
he  must  be  previously  authorized,  or  she  must 
subsequently,  with  express  or  implied  knowl- 
edge, ratify  his  act.  McLaren  v.  Hall,  26  Iowa, 
297. 

76. evidence  of  agency.    The  evidence 

necessary  to  establiuh  a  ratification  by  the  wife 
must  be  of  a  stronger  character  than  that  re- 
quired to  establish  a  ratification  by  the  husband 
of  the  act  of  the  wife  as  his  agent,  or  than  that 
between  third  parties.  Ihid, 

76.  deed.  A  deed  conveying  the  home- 
stead, executed  by  the  husband,  who  signed  both 
his  own  and  his  wife's  name  thereto,  will  not  be 
treated  as  the  deed  of  the  wife,  upon  evidence 
showing  that  the  husband  frequently  executed 
deeds  conveying  real  estate  in  that  manner,  with 
the  acquiescence  of  the  wife.  Morris  v.  Sargent 
et  al.,  18  Iowa,  90. 

77.  liiability  of  wife's  land  for  husband's 
debt  A  judgment  creditor  of  the  husband  has 
no  lien  upon  the  wife's  land  for  improvements 
voluntarily  made  by  the  husband  thereon,  with- 
out collusion  with  the  wife.  Corning  v.  Fowler, 
24  Iowa,  584. 

78.  Oonveyance :  after-acquired  interest.  An 

after-acquired  interest  by  a  wife,  in  real  estate 
previously  conveyed  by  her  husband,  she  join- 
ing in  the  deed  for  the  purpose  of  conveying  her 
dower,  does  not  inure  to  the  grantee  of  the  hus- 
band.    (yNeil  V,  Vanderburg,  25  Iowa,  104. 

79.  The  separate  property  of  the  wife  can 
be  bound  only  by  her  own  act,  or  that  of  some 
one  authorized  to  act  for  her.  Whitescarver  et 
ux.  V.  Bonney,  9  Iowa,  480. 

80.  Where  improvements  are  placed  on  the 
land  of  the  wife  by  her  husband,  such  land  is 
not  thereby  rendered  liable  to  the  debts  of  the 
husband.  Coming  v.  Fowler  et  al.,^  Iowa,  584, 


81.  BSoney  belonging  to  the  wife  at  the  time 
of  the  marriage,  does  not,  by  operation  of  law, 
become  the  husband's,  but  the  wife  may  give 
her  money  to  her  husband  so  aa  to  debar  herself 
of  any  claim  thereto,  either  in  his  life-time  or 
after  his  death.  Logan  v.  Ball,  admr,,  19  Iowa* 
491. 

82.  Property  of  the  wife  under  control  of 
hnaband.  The  personal  property  of  the  wife,  in 
the  control  of  the  husband,  is  subject  to  the 
debts  of  the  husband  contracted  before  notice  of 
her  interest  is  filed  in  the  manner  prescribed 
by  section  1450.  Code  of  1851  (§  2502,*  Revision 
of  1860),  Odea  d  Updegraff  v.  Lee  ds  Kinnard 
et  al.,  14  Iowa,  411 ;  Myers  v.  McDonald,  27  Ibid. 
391 ;  Presnall  v.  Herbert,  34  Ibid.  539  ;  Stmart 
V.  Bishop,  33  Ibid.  584,  and  section  10  et  seq.,  ante, 

83.  If  a  married  women  sufiers  her  personal 
property  to  pass  into  the  possession  and  under 
the  control  of  her  husband,  without  having  filed 
notice  of  her  ownership  with  the  recorder  of 
deeds,  as  provided  by  the  statute,  it  is  liable  to 
be  taken  in  execution  for  the  claims  of  one  who 
gave  credit  to  the  husband  while  the  property 
was  in  his  possession,  and  who  then  had  no  notice 
of  the  wife's  ownership.  Mazouck  v.  The  Iowa 
Northern  R.  R.  Co.,  81  Iowa,  559. 

84.  It  was  accordingly  held,  that  property  thus 
in  the  possession  of  the  husband  might  be  taken 
in  execution  to  satisfy  a  judgment  rendered 
upon  a  note  executed  by  the  husband  before  such 
possession  commenced,  but  negotiated  there- 
after, and  while  the  possession  continued  ;  the 
assignee  having  no  notice  at  the  time  he  received 
the  note  of  the  wife's  claim  to  the  property, 
although  notified  thereof  at  the  time  of  the 
levy.     Myers  v.  McDonald,  sheriff,  21  Iowa,  391. 

86.  The  husband  being  in  the  possession  of 
the  property,  and  having  the  apparent  owner- 
ship thereof  at  the  time  the  assignee  received 
the  note,  a  new  credit  was,  in  contemplation  of 
law,  given  to  the  husband  by  the  assignee.  Ibid, 

86.  Joint  possession  of  husband  and  wife.  The 
personal  property  of  the  wife,  when  in  the  joint 
possession  of  the  husband  and  wife,  is  regarded 
as  under  the  control  of  the  husband  and  subject 
to  his  debts,  unless  notice  of  her  ownership  is 
filed  for  record  in  the  manner  prescribed  in 
section  1450  of  the  Code  of  1851  (§  2502, 
Revision  of  1860).  Smith  v.  Hewett,  13  Iowa, 
94 ;  OdeU  dt  Updegraff  v.  Lee  d  Kinnard  et  al,,  14 

*See  note  at  commencement  of  title,  containing 
sections  of  the  statute. 
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Ibid.  411 ;  Mazouek  t.  The  Iowa  Nortkem  B. 
B.  Co.  81  Iowa,  559. 

87.  Am  between  hiuband  and  wile  record- 
ing of  notice  is  nnneoefMry.  The  property  of 
the  wife  does  not  vest  in  the  husband,  and  the 
notice  required  by  chapter  101  of  the  Revision, 
is  for  the  protection  of  the  creditors  of  the  hus- 
band and  bona  fide  purchasers ;  but  an  omission 
to  record  the  same  does  not  prejudice  the  rights 
of  the  wife  as  against  the  husband.  Jones  v. 
Jor.ee,  19  Iowa,  236. 

88.  Qamishment  of  note.  Where  a  garnishee 
testified  that  he  executed  a  note  to  the  defend- 
ant but  did  not  know  whether  he  still  held  the 
note  or  not,  and  where  defendant  testified  that 
he  held  the  note  but  claimed  that  the  money 
belonged  to  his  wife  and  that  he  only  acted  as 
her  agent,  it  was  hM,  that  as  the  money  for 
which  the  note  was  given  was  controlled  by  the 
husband  without  notice  of  the  wife's  ownership, 
and  as  the  note  was  not  negotiated,  judgment 
should  have  been  rendered  against  the  gar- 
nishee.    Beeves  A  Go,  v.  Jones,  4  G.  Gr.  296. 

89.  Fraud:  representations  to  the  public. 
To  subject  the  property  of  the  wife  to  the  satis- 
faction of  the  debts  of  the  husband,  for  the 
reason  that  he  has  held  himself  out  to  the 
world  as  the  real  owner,  and  the  wife  has  con- 
tributed to  the  fraud  thus  practiced,  it  must  be 
made  to  appear  that  the  representations  were 
relied  upon,  that  the  assumption  of  ownership 
was  of  a  character  calculated  to  mislead  and 
deceive  the  public,  or  that  the  complaining 
creditor,  at  least,  was  deceived  and  misled.  Ly- 
man et  al,  V.  Cessford  et  al.,  15  Iowa,  229. 

90.  Idability  of  wife  as  executor.  Where 
the  real  estate  of  the  wife  was  sold  after  cover- 
ture, and  the  notes  and  mortgage  for  the  pur- 
chase-money made  payable  to  the  husband  alone, 
and  where  the  wife,  after  the  death  of  the  hus- 
band and  while  she  was  executrix  of  his  estate, 
received  a  portion  of  the  money  due  on  the 
notes,  it  was  heid,  that  the  wife  did  not  receive 
the  money  in  her  own  right ;  that  it  was  legally 
the  money  of  her  deceased  husband's  estate, 
and  that  as  executrix  she  was  liable ''for  its  use. 
McCrory  v,  Foster,  1  Iowa,  271. 

91.  liiability  of  husband  for  interest.  The 
general  rule  in  equity  is,  when  the  wife  has 
a  separate  estate  (including  money)  which 
she  permits  her  husband  to  use,  and  there 
is  no  stipulation  that  interest  shall  be  paid  for 
the  nse  of  it,  the  law  will  presume,  in  the  ab- 


sence of  any  circumstance  showing  a  con- 
trary intention  or  understanding,  that  the  hus- 
band should  not  account  for  or  pay  interest  on 
the  funds.  But  if,  from  the  mode  of  dealing 
there  be  any  circumstances  from  which  it  may 
be  reasonably  inferred  that  it  was  the  intention 
of  the  parties  to  charge  interest,  then  the  hus- 
band is  rightfully  and  properly  chargeable 
therewith.    Logan  v.  UaU,  admr,,  19  Iowa,  492. 

92.  Notes  given 'to  the  husband  for  the  pur- 
chase-money of  the  land  of  the  wife  and  secured 
to  him  by  mortgage,  become  the  property  of  the 
husband,  and  when  he  dies  they  pass  to  his  per- 
sonal representatives.  McCrary  v.  Foster,  1 
Iowa,  271. 

93.  Rights  of  wife  in  trust  estate.  In  an  ac- 
tion against  the  second  husband  to  recover, 
the  possession  of  land  held  by  the  wife  in 
trust  for  her  children  by  a  former  husband, 
it  was  claimed  that  the  wife  was  entitled 
to  a  distributive  share  of  the  personal  estate ; 
that  the  money  invested  in  the  land  was  only 
a  little  more  than  the  wife's  distributive  share 
of  the  personalty,  and  that  the  husband  was 
entitled  to  claim  for  the  wife  her  share  of 
said  estate,  and  of  this  land,  standing  account- 
able for  the  balance ;  it  was  held,  1.  That  the 
husband  could  not  be  allowed  to  maintain  such 
a  claim  adverse  to  the  action  of  the  wife  where 
she  is  aiming  to  discharge  her  duty,  and  place 
the  estate  where  it  belongs ;  2.  That  the  wife, 
to  obtain  her  share  of  the  estate,  must  resort  to 
the  proper  court  in  the  first  instance.  Claussen 
V.  La  Fram,  1  Iowa,  226. 

94. dower.  Korean  it  be  urged  as  a  de- 
fense in  such  action,  that  the  wife  is  entitled  to 
dower  in  the  land  as  of  the  real  estate  of  her 
deceased  husband,  it  not  appearing  that  any 
claim  for  dower  has  been  preferred,  or  any  as- 
signment of  dower  made.  Ibid, 

96.  Inability  for  fEunily  expenses,  ffeld 
that  an  action  is  maintainable  against  the  hus- 
band and  wife  for  cooking  utensils  bought  for, 
and  used  for  the  family.  §  1455,  Code  1851 ; 
Bodemeyer  v.  Bodman,  5  Iowa,  426 ;  Finn  db 
Co.  V.  Boss  et  ux.,  12  Ibid.  565 ;  Lawrence  v.  iSt/4- 
namon  etttx.,M  Ibid.  80 ;  Case  v.  Semple,  18  Ibid. 
596. 

96. where  suit  should  be  brought.    An 

action  brought  in  equity  against  the  husband 
and  wife,  jointly,  to  recover  family  expenses, 
and  make  them  chargeable  upon  the  property 
of  the  wife,  is  an  action  to  foreclose  a  charge  on 
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real  property,  and  is  properly  brought  in  the 
county  where  the  land  is  Bituated,  although  the 
defendants  reside  elsewhere,  ffawke  dh  Bro,  y. 
Urban,  18  Iowa,  84. 

97.  Husband  and  wife  were  sued  on  a  note. 
Defense  of  the  wife  was  that  she  was  a  feme 
covert  at  the  time  of  the  execution  thereof. 
The  plaintiff,  in  reply,  admits  the  coverture, 
but  alleges  that  the  note  was  given  for  family 
expenses  and  necessaries,  and  that  the  said 
Sarah  expressly  agreed  on  the  face  of  the  note 
that  her  separate  property  should  be  held  for 
the  same.  HM,  that  the  sustaining  of  a  de- 
murrer to  this  replication  was  erroneous.  Case 
V.  Semple,  18  Iowa,  596. 

98.  The  wife  not  bound  when  not  a  party. 
The  wife  cannot  be  affected  by  a  decree  fore- 
closing a  mortgage  of  the  homestead  when  she 
is  not  a  party  to  such  a  proceeding.  Larson  v. 
Reynolds  <fe  Packard,  13  Iowa,  579  ;  Bumap  v. 
Cooketal.,\^l\>\&,U%. 

99.  Invalid  conveyanoe  by  wife :  estoppel 
of  heir.  The  defendant  was  the  illegitimate  son 
of  one  C.  who  afterward  intermarried  with  one  P. 
H.  to  whom  she  had  no  issue.  During  coverture 
she  purchased  with  her  own  means,  in  her  own 
name  and  as  her  own  property,  the  real  estate 
in  controversy;  and  afterward,  in  October 
1848,  by  her  own  deed,  her  husband  not  joining 
therein,  conveyed  the  same  to  one  J  ,  taking  a 
mortgage  back  in  her  own  name  to  secure  the 
purchase-money,  which  was  subsequently  col- 
lected in  an  action  at  law  in  the  name  of  the 
husband  against  J.,  in  which  the  pren^ises  were 
sold  under  execution  to  the  plaintiff's  grantor  as 
the  property  of  said  J. ;  of  all  of  which  proceed- 
ings in  said  case  the  said  C.  and  her  husband 
had  full  notice.  Heldy  1.  That  C.  held  the  real 
estate  in  her  own  right,  as  permitted  and  con- 
templated by  paragraph  1,  chapter  5,  acts  of 
1846,  then  in  force ;  2.  That  her  husband  had 
no  estate  or  interest  in  the  land  ;  8.  That  under 
paragraph  24,  chapter  54,  Laws  of  1848,  it  was 
essential  to  the  validity  of  the  deed  to  J.  that 
the  husband  of  C.  should  have  joined  in  the 
execution  thereof ;  4.  That  the  conveyance  by 
C,  the  taking  of  the  mortgage,  and  the  subse- 
quent proceedings  for  the  collection  of  the  pur- 
chase-money do  not  estop  the  defendant  from 
setting  up  his  title  as  the  heir  of  C.  against  the 
plaintiff.    MiUer  v.  Wetherby,  12  Iowa,  415. 

100.  Debts  of  wife  oontraoted  dam  sola  At 
common-law  the  husband  is  liable  for  the  debts 


of  the  wife  contracted  dum  solo,  but  in  an  action 
to  recover  against  him  she  is  a  necessary  party. 
Under  the  Code  of  1851  the  husband  is  not  lia- 
ble for  debts  made  by  his  wife  while  single  un- 
der a  contract  purporting  to  bind  herself  only. 
Emneckery,  8coU,  4  G.  Gr.  185. 

101.  Oontraot  of  wife.  Where  a  married 
woman  being  the  owner  of  a  farm  and  the  per- 
sonal property  thereon,  purchased  upon  her 
written  order,  which  did  not  disclose  her  cov- 
erture, a  farming  implement,  for  the  cultivation 
of  her  farm,  it  was  held,  in  an  action  against 
her  on  the  contract,  that  she  was  liable  thereon, 
as  being  a  contract  relating  to  her  separate 
property.  McGormick  d  Bro,  v.  Holbrook,  22 
Iowa,  488. 

AlUer,  if  she  had  purchased  the  implement 
for  a  purpose  foreign  to  her  separate  property. 
This  case  is  distinguished  from  Jones  v.  Crosth 
toaite  (17  Iowa,  898).  Ibid. 

102.  Wife's  liability  on  her  promissory  note. 
A  wife  is  not  liable  on  her  promissory  note  at 
law,  and  no  personal  judgment  can  be  had 
against  her  thereon.  McKee  v.  Reynolds,  26 
Iowa,  579. 

103.  The  defendant  executed  the  note  which 
was  the  cause  of  action,  as  B.feme  sole,  when  she 
was  in  fact  a  feme  covert,  living  apart  from  her 
husband.  The  plaintiff  knew  of  the  fact  of 
marriage.  HM,  that  the  coverture  was  a  de- 
fense to  the  note.  Painter  v.  WeaiJierford,  1  G. 
Gr.  97. 

104.  A  married  woman  is  liable  on  a  promis- 
sory note  executed  by  herself  and  husband  for 
a  horse  purchased  by  her  for  use  on  a  farm  be- 
longing to,  and  controlled  by  her  in  her  hus- 
band's absence  ;  the  same  being  held  a  contract 
in  respect  to  her  separate  property  within  the 
meaning  of  the  statute.  Mitchell  v.  Smith  et  ux., 
82  Iowa,  484. 

106.  That,  where  a  married  woman  is  sued  at 
law  upon  a  promissory  note  and  the  fact  of 
coverture  is  not  disclosed  by  the  petition,  an  an- 
swer averring  coverture,  at  the  time  of  making 
the  note,  constituted  a  good  defense  to  the  action 
at  law  thereon .  Rodemyer  v.  Rodman,  5  Iowa,  426. 

106.  That  where  a  married  woman  had  re- 
ceived a  bond  for  title  of  certain  real  estate,  and 
given  her  promissory  notes,  signed  also  by  her 
husband,  as  surety,  in  consideration  therefor, 
she  could  not  be  made  liable  in  an  action  al  law 
upon  the  notes.  Jones  V.  Croethioaite,  17  Ibid.  898 
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107.  That  when  a  married  woman  signed  a 
promiasory  note  as  snrety,  and  pledged  certain 
of  her  property  for  its  payment,  such  property 
would  be  sabjected  in  equity  to  the  payment  of 
the  note.    Patiim  ▼.  Ettuman,  17  Ibid.  428. 

108.  TilahiHty  of  wife  on  her  oovenanti.  A 
married  woman  la  liable  on  her  covenants  in  a 
deed  for  her  own  land.  Biehnumd  ▼.  TiiibUs, 
86  Iowa,  474. 

109.  Where  a  wife  is  deserted  by  her  husband 
and  continues  to  live  apart  from  him,  and  is 
dependent  upon  herself  for  support,  she  may 
sue  and  be  sued  as  a/ama  wle,  Smith  v.  BUenee, 
4  Iowa,  821. 

110.  The  remedy  provided  by  sections  1456, 
1457  and  1458  of  the  Code  of  1851,*  in  relation  to 
married  women  abandoning  their  husbands,  is 
cumulative,  and  is  now  particularly  applicable 
to  cases  where  the  abandonment  is  not  such  as 
to  imply  a  total  renunciation  of  marital  rights, 
or  when  there  a4>pear8  to  be  no  intention  of  leav- 
ing the  wife  free  to  act  as  a  feme  sole.  Ibid, 

111.  Judgment  by  defisnlt  on  note  against  the 
wife.  Where  a  wife  suffers  judgment  to  pass 
against  her  by  default  on  a  note,  she  cannot 
plead  her  coverture  in  defense  of  the  judg- 
ment. Wolfy.  Van  Metre,  23  Iowa,  897;  S.  C, 
27  Ibid.  341 ;  19  Ibid.  136. 

112.  Effect  of  such  judgment  on  wife's  prior 
voluntary  conveyance.  Where  the  wife  suffers 
judgment  to  pass  against  her,  such  judgment 
does  not  defeat  the  rights  of  her  prior  voluntary 
grantees,  who  took  their  deeds  in  good  faith, 
without  knowledge  of  her  indebtedness.  I  hid, 

113.  Mortgage  executed  under  threats  of  hus- 
band's prosecution.  A  mortgage  executed  by 
the  wife  from  fear,  excited  by  unfounded  threats 
made  to  her  by  the  mortgagee,  of  a  crii!ninal 
prosecution  against  her  husband,  would  not 
be  held  valid,  but  if  the  debt  was  actually 
due,  and  the  criminal  accusation  were  well 
founded,  or  upon  reasonable  grounds  believed 
to  be  so,  and  the  mortgage  was  deliberately 
executed  without  undue  influence  by  the  mort- 
gagee, it  would  be  valid,  unless  given  under 
circumstances  which  would  render  it  illegal  as 
an  agreement  to  compound  felony.  Gh'eenand 
Densmore  v.  Seranage,  19  Iowa,  461 ;  and  see 
Oohegan  v.  Leeeh,  24  Ibid.  509. 

11<^  Separate  property  not  liable  for  hus- 
hand's  debts.    Where  it  appeared  that  a  con- 

*  See  sections  set  out  in  note  at  commencemeot  of 
title. 


tract  for  a  working  interest  in  a  "lead"  was 
in  the  wife's  separate  name,  paid  for  with  her 
own  money,  and  all  proceeds  received  and 
arrangements  conducted  in  her  own  name 
and  right,  it  was  held,  that  the  circumstances 
establish  her  separate  ownership  of  the  "  lead," 
and  that  parties  having  full  knowledge  of  all 
the  circumstances  could  not  hold  said  working 
interest  or  the  proceeds  thereof  to  satisfy  a 
debt  against  the  husband.  Cheuvete  v.  Maaon^ 
4  G.  Gr.  231. 

116.  And  when  the  wife  has  separate  property 
she  may  use  it  in  trading  or  the  like,  without 
subjecting  the  profits  to  seizure  for  the  bus- 
band'«  debts  Mitchell  d>  Sons  v.  Sawyer  and 
vf{fe,2i  Iowa,  582,  and  authorities  there  cited. 

116.  Her  separate  property,  within  the  mean- 
ing of  the  law,  is  that  which  she  has  acquired 
by  settlement  upon  her,  by  inheritance,  gift, 
grant  or  purchase,  and  which  is  here.  It  is  that 
which  she  owns  in  her  own  right,  independent 
of  her  husband  ;  and  this  character  is  imparted 
to,  or  impressed  upon  it  by  the  settlement,  de- 
vise, deed,  or  other  instrument  by  which  she 
acquired  it.  See,  on  this  point,  Johnson  v.  Jones, 
12  Ben.  Mon.  329  ;  Petty  v.  Mallier,  14  Ibid.  247  ; 
Willard's  Eq.  652.  Per  Dillon,  J.,  in  Jones  v. 
Orosthwaite,  17  Iowa,  393. 

117.  To  render  a  wife  liable  in  her  separate 
property  upon  a  contract  entered  into  during 
coverture,  it  must  be  made  to  appear  that  the 
contract  related  to  the  expenses  of  the  family, 
her  separate  property,  or  that  it  purports  to  bind 
herself  only.  Rodemeyer  v.  Rodman,  5  Iowa, 
427. 

118.  Oharaoter  and  effect  of  Judgment  against 
wife:  afteivaoquired property.  Personal  judg- 
ments against  a  married  woman,  upon  contracts 
which  she  has  the  legal  right  to  make,  are  au- 
thorized by  section  2933  of  the  Revision  ;  and 
such  judgments  have  the  same  effect  as  personal 
judgments  against  other  parties,  and  are  to  be 
enforced  in  the  same  manner.  Van  Metre  ▼. 
Wcif,  27  Iowa,  341 ;  Jones  v.  CrostJiwaite,  17  Ibid. 
893. 

119.  It  is  accordingly  held,  that  after-acquired 
property  of  a  married  woman  may  be  taken 
under  a  personal  judgment  against  her.  Ibid, 

12a constitutional  law.  Section  2933  of 

the  Revision,  authorizing  personal  judgments 
against  married  women,  under  which  after- 
acquired  property  may  be  taken,  is  construed  te 
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apply  to  contracts  entered  into  before  the  date  of 
its  enactment  as  well  as  to  those  since ;  and  this 
construction,  giving  the  statute  a  retrospective 
operation,  does  not  impair  the  obligation  of  the 
contract,  increase  the  liability  of  the  femt  covert, 
nor  create  a  remedy  where  none  existed  before. 

121. argu.  Prior  to  the  Revision  a  remedy 

existed  against  a  married  woman  on  a  con- 
tract she  had  the  right  to  make,  and  by  a  proper 
proceeding  her  property  then  in  possession 
might  be  subjected  to  the  payment  of  the  judg- 
ment against  her,  and,  upon  the  subsequent 
acquisition  by  her  of  other  property,  it  could 
also  be  subjected  by  a  like  proceeding  to  satisfy 
any  balance  remaining  unpaid.  Ibid, 

122.  Oeneral  Judgment.  The  wife  executed 
to  a  school  fund  commissioner  her  note  for  $500, 
her  husband  and  another  joining  with  her  as 
sureties ;  to  secure  which,  she  executed  a  mort- 
gage on  certain  property  held  in  her  name ;  she 
received  no  part  of  the  money,  however,  and 
knew  nothing  of  the  title  to  the  property  until 
about  the  time  the  mortgage  was  executed. 
Ueldy  that  if  was  error,  in  foreclosing  the  mort- 
gage, to  decree  a  general  execution  against  the 
property  of  the  wife  for  the  satisfaction  of  any 
balance  which  might  remain  unpaid  after  apply- 
ing the  proceeds  arising  from  the  sales  of  the 
mortgaged  property.  Johnson  county,  for  the 
u%e  of  the  School  Fund  v.  Rugg,  18  Iowa,  187. 

123.  It  is  error  to  render  a  personal  judgment 
against  the  wife  in  a  foreclosure,  where  she 
joined  in  the  mortgage  or  trust-deed  only  for  the 
sake  of  giving  security  upon  her  own  property 
for  notes  executed  by  the  husband  alone.  Reed 
V,  King  dk  King,  23  Ibid.  500 ;  Anderson  et  ux. 
V.  Reed  et  al.,  11  Iowa,  177. 

124.  Or  where  there  is  no  allegation  that  the 
debt  is  one  for  which  her  separate  property 
would  be  liable.  McLaughlin  v.  O^Rourke,  12 
Iowa,  459. 

126.  Where  the  wife  held  in  her  own 
right  a  note  secured  by  a  mortgage,  and  with 
her  husband  joined  her  son  in  the  execution 
of  a  note  to  a  third  party,  for  the  benefit  of 
the  son,  with  the  understanding  between  the 
parties  that  it  should  be  paid  out  of  the  pro- 
ceeds of  the  note  and  mortgage  to  the  wife ; 
after  which  proceedings  to  foreclose  said  mort- 
gage were  commenced  and  prosecuted  to  a  sale 
of  the  mortgaged  property,  whereupon  the  cer- 
tificate of  sale  was  assigned,  pursuant  to  the 
xjnderstanding,  to  the  payee  of  the  note  to  se- 


cure the  payment  of  a  second  note  execute  by 
the  same  parties  for  the  surrender  of  the  first, 
and  an  additional  sum  advanced  to  the  wife,  11 
was  field,  that  equity  would  treat  the  transac- 
tion as  an  executed  contract  to  make  the  note  a 
charge  upon  the  separate  property  of  the  wife, 
and  would  enforce  it  as  such,  but  that  no  per- 
sonal judgment  should  be  entered  against  the 
wife.  Patton  et  ux.  v.  Kinsman,  and  Kinsman 
V.  Patton  et  ux.,  17  Iowa,  428. 

126.  Presumption  as  to  oharaoter  of  contract 
A  contract  by  a  woman  during  coverture  ia 
prima  facie  a  charge  upon  her  separate  estate. 
Greenovgh  v.  Wiggington  and  wife,  2  G.  Gr.  435. 

127.  Oontract  of  purohase.  An  ei^ecutory 
contract  by  a  married  woman  to  purchase  prop- 
erty is  not  *•  a  contract  in  relation  to  her  separate 
property  "  within  the  meaning  of  section  2506 
of  the  Revision  of  1860.  Jones  v.  Crosthicaite 
et  ux.,  17  Iowa,  393. 

V.  Wife  as  Surety  for  her  Husbai^d. 

128.  The  wife  cannot  bind  herself  as  surety 
for  her  husband  by  a  contract  which  does  not 
relate  to  her  separate  property ;  but  she  may 
e^cecute  a  mortgage  conveying  her  separate 
property  to  secure  either  her  own  or  her  hus- 
band's debts.  Wolf  V.  Van  Metre  et  ai,,  19  Iowa,. 
134;  Greene  d  Den^more  v.  Scran^age,  19  Ibid. 
461. 

129.  It  is  settled  in  this  State,  that  by  an  in- 
strument duly  executed,  the  wife  may  mortgage 
her  separate  property  to  secure  her  own  or  her 
husband's  debt.  8imms  v.  ffervey  et  ux.,  19 
Iowa,  273. 

130.  Personal  liability.  The  execution  of  a 
mortgage  by  the  wife,  conveying  her  separate 
property  to  secure  the  husband's  debts,  doea 
not  render  her  personally  liable.  Wolf  v.  Van 
Metre  et  al.,  19  Iowa.  134. 

131.  A  wife's  lands,  mortgaged  to  secure  the 
payment  of  her  husband's  note  upon  which  she 
was  surety,  are  liable  to  the  payment  of  the 
mortgage  debt,  but  she  is  not  personaUy  liable 
nor  is  her  general  property  answerable  for  said 
note.    Wolf  V.  Van  Metre,  23  Iowa,  897. 

132.  EflS»ct  of  Judgment.  If  a  married  woman 
sufi^ers  j  udgment  to  be  rendered  against  her  in  an 
action  upon  a  note  in  which  she  is  a  co-maker 
with  or  surety  for  her  husband,  she  cannot  e8> 
cape  liability  to  the  judgment  by  pleading  her 
coverture.  Following  Wolf  v.  Van  Metre,  28 
Iowa,  897 ;  Outhrie  v.  HouHird  et  ux.,  82  Ibid.  54. 
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133.  While  a  married  woman  might  defeat  a 
zeooverj  in  an  action^against  her  as  suretj  upon 
a  note  of  her  husband,  hy  appearing  and  plead- 
ing her  ooverture,  jet  if  she  fails  to  appear  and 
suffers  a  personal  judgment  to  be  rendered 
against  her,  she  is,  in  the  absence  of  fraud,  con- 
eluded  thereby,  and  cannot  afterward  avoid  the 
force  thereof  by  pleading  her  coverture,  and 
that  she  omitted,  through  ignorance  of  her  legal 
rights,  to  make  her  defense  at  the  proper  time. 
Van  Metre  v.  Wolf,  27  Iowa,  341. 

134.  A  judgment  rendered  by  a  court  having 
jurisdiction  of  the  defendants  upon  a  note  exe- 
cuted by  a  husband  and  wife,  the  latter  being 
a  surety  for  the  former,  is,  in  the  absence  of 
some  equitable  showing,  conclusive  and  binding 
upon  both  parties,  and  may  be  enforced  against 
the  separate  estate  of  the  husband.  Wolf  v. 
Van  Metre  et  al.,  19  Iowa,  184 ;  Johneon  County 
▼.  Jiugg,  18  Ibid.  138. 

136.  Validity  of  contraot  The  validity  of 
an  instrument  executed  by  the  wife  to  secure  a 
debt  of  the  husband,  as  between  the  parties, 
depends  upon  its  being  fairly  obtained,  without 
the  use  of  undue  or  improper  influences  on  the 
part  of  the  creditor  and  husband.  Ibid, 

136.  Bffeot  of  husband's  hiae  representa- 
tions to  wife.  False  representations  made  to  the 
wife  by  the  husband,  or  undue  influences  exerted 
by  him  to  induce  her  to  execute  the  mortgage, 
she  having  afterward  duly  acknowledged  it, 
would  not  prejudice  the  rights  of  the  mortga- 
gee, or  prejudice  his  security,  if  this  conduct 
on  the  part  of  the  husband  was  without  his  in- 
stigation, procurement,  knowledge  or  consent. 
Green  db  Derumore  v.  Scranage,  19  Iowa,  461. 

137.  Ctooaideration.  •  A  debt  owed  by  the  hus- 
band, and  an  extension  of  time  for  the  payment 
of  the  same,  are  a  good  consideration  to  support 
a  mortgage,  executed  by  the  wife,  conveying 
her  separate  estate  to  secure  the  payment  of 
the  same;  and  such  a  mortgage  will  be  en- 
forced in  equity,  if  fairly  obtained.  Ibid. 

VIL  Wife's  Eabnings  aftkb  Mabriage. 

138.  Vests  in  husband.  Money  or  property 
aequired  by  the  labor  and  industry  of  the  wife, 
daring  coverture,  vests  in  the  husband,  and  is 
liable  for  his  debts.  Duncan  y.  BoMe  et  ux., 
16  Iowa,  601.  The  common-law  rule  recognized 
by  this  and  the  cases  following,  has  been 
changed  by  statute.  Chap.  24,  Laws  of  1866,  and 
by  Code  of  1878. 


139.  When  the  wife  acquires  real  estate  by 
her  own  labor,  during  coverture,  and  takes  a 
conveyance  of  the  same  in  her  own  name,  she 
thereby  becomes  a  trustee,  holding  the  same 
for  her  husband  and  his  creditors.  Duncan  v. 
Boaelle  etttx.,15  Iowa,  501. 

140.  The  earnings  of  the  wife,  during  cover- 
ture, belong  to  the  husband,  and  are  subject  to 
the  payment  of  his  debts.    Laing  v.  Cunning" 

Tiamet  al.,  17  Iowa,  510. 

« 

141.  Joint  earnings.  The  joint  earnings  and 
products  of  the  labor  of  the  husband  and  wife, 
during  coverture,  belong  to  the  husband,  and 
are  subject  to  the  payment  of  his  debts.  Ticonic 
Bank  V.  Harvey  et  ai.,  16  Iowa,  141. 

142.  Where  real  estate  was  purchased  in  the 
name  of  the  wife,  with  money  borrowed  in  her 
name,  which  was  repaid  in  part  by  the  products 
of  the  real  estate;  and  the  evidence  showed 
that  the  business  was  managed  by  the  husband 
in  this  manner,  for  the  purpose  of  secreting  the 
property  from  the  creditors  of  the  husband,  who 
was  involved  in  debt ;  held,  that  in  equity  the 
property  was  subject  to  the  payment  of  the 
creditors  of  the  husband.  Tieanio  Bank  v. 
Ua/n>ey  et  al.,  16  Iowa,  141. 

VIII.  MiSCBLLAlTEOUB  MATTERS. 

143.  Bfieot  of  Judgment  against  husband. 
Where  one  holding  adverse  possession  of  lands, 
under  a  claim  of  right,  died,  leaving  his  widow 
and  heirs  in  possession,  and  afterward  the  widow 
married  and  continued  to  reside  on  the  premises 
with  her  second  husband  and  said  heirs,  it  was 
hdd,  that  a  judgment  against  such  second  hus- 
band, in  an  action  against  him  for  the  recovery 
of  the  property,  did  not  bind  the  wife  and  heirs, 
nor  estop  them  from  insisting  ^pon  the  title 
acquired  by  the  adverse  possession  of  their  an- 
cestor and  themselves.  Hamilton  et  al.  y. 
Wright,  80  Iowa,  480. 

144i  After^acquired  interest  in  land  prs- 
viously  conveyed  by  husband.  An  after- 
acquired  interest  by  a  wife,  in  real  estate 
previously  conveyed  by  her  husband,  she  joining 
in  the  covenants  of  the  deed  and  relinquishing 
her  right  of  dower,  does  not  inure  to  the  grantee 
of  the  husband.  CNeil  v.  Vanderburg,  25  Iowa, 
104. 

146.  Where  a  woman  holds  the  title  to  real 
estate  in  trust  for  her  infant  children  and  sub- 
sequently marries,  in  an  action  against  the  hus- 
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band  to  obtain  possession  of  the  land,  the  decla- 
rations of  the  wife,  at  the  time  of  paying  the 
money  and  receiving  the  title,  although  made 
before  her  second  marriage,  are  admissible  in 
evidence  against  the  husband,  to  prove  that  the 
money  belonged  to  her  first  husband.  Claussen, 
guardian,  ▼.  La  Pram,  1  Iowa,  226. 

146.  As  to  authority  of  husband  to  aot  for 
wife.  The  authority  of  the  husband  to  act  as 
agent  of  the  wife,  in  relation  to  her  separate 
property,  cannot  be  proved  by  the  declarations 
of  the  husband  alone.  WTiUescarver  et  ux.  v. 
Bonney,  9  Iowa,  480. 

147.  In  aji  action  of  replevin,  instituted  by  a 
wife  to  obtain  possession  of  property  taken 
under  execution  against  the  husband,  evidence 
of  the  declarations  and  acts  of  the  husband 
tending  to  show  that  he  had  the  possession  and 
control  of  the  property,  is  admissible.  PresnaU 
V.  Herbert,  34  Iowa,  539. 

148.  Void  marriage.  A  marriage  void  db 
initio  for  the  reason  that  one  of  the  parties  was 
already  lawfully  married,  confers  no  right  upon 
either  in  the  property  of.  the  other.  Carpenter 
et  nl.v.  Smith,  24  Iowa,  200. 

149. rule  applied:  estoppel.  A  mar- 
ried woman,  having  been  assaulted  by  a  third 
party,  brought  suit  and  recovered  judgment 
against  him  therefor,  her  husband  being  joined 
with  her  as  a  party  plaintiff.  She  afterward 
procured  a  divorce  from  her  husband  on  the 
ground  that  he  had  a  lawful  wife  living  at  the 
time  of  the  marriage.  Held,  1.  That  the  mar- 
riage being  void  ab  initio,  gave  the  pretended 
husband  no  interest  in  the  judgment  obtained 
for  the  assault  against  her,  and  that  the  pro- 
ceeds thereof  could  not  be  subjected  to  the  pay- 
ment of  a  judgment  held  by  a  creditor  against 
him ;  2.  That  she  was  not  estopped,  by  the  fact 
that  he  was  her  co-plaintiff,  from  denying  his 
rights  as  husband,  and  that  the  proceedings  did 
not  raise  a  conclusive  presumption  of  a  lawful 
marriage.  Ibid. 

160.  Oonvendon  by  wife  of  money  belong- 
ing to  husband.  During  the  husband's  sickness, 
the  wife  removed  from  his  person  a  money  belt 
containing  a  large  sum  of  money,  most  of  which 
was  never  returned  to  him.  After  her  death, 
the  assignee  of  the  husband  filed  a  claim  there- 
for against  her  estate :  Held,  1.  The  possession 
of  the  wife  was  the  possession  of  the  husband, 
and  the  right  of  the  husband  might  be  thus  as- 


serted :  2.  That  if  the  money  was  wrongfully 
converted  to  her  own  use  during  life,  it  waa  a 
tort  for  which  the  law  affonls  a  remedy.  Daoid' 
son  Y.  Smith,  exeeittar^  20  Iowa,  466. 

161.  Return  of  property.  When  the  wife  is 
divorced  from  her  husband  upon  her  own  appli- 
cation, she  is  entitled  to  have  returned  to  her 
the  property  which  she  brought  to  him  at  the 
marriage.    Dupont  v.  Dupont,  10  Iowa,  112. 

162.  Ck>mpetency  as  witnesses :  parties.  As 
to  competency  of  husband  and  wife  as  wit- 
nesses, see  Eyidencb,  sub-title  Witness  ;  see, 
also,  CRiMiNAJi  Law,  sub-title  Eyidencb.  As 
to  when  wife  should  be  joined  as  a  party,  see 
title  Parties. 
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ILLBarriMATB  PIIR80N& 

Reoognition  by  father:  inheritanoe.  The 
recognition  in  writing  of  an  illegitimate  child 
by  the  father,  provided  for  by  the  statute  (Rev. 
§  2442),*  is  not  required  to  be  in  the  shape  of  a 
formal  avowal,  executed  for  the  purpose  of 
making  known  and  perpetuating  the  fact,  but 
may  be  sufficiently  established  from  letters  and 
correspondence.  And  when  the  recognition  is 
thus  established  the  illegitimate  will  inherit 
from  his  father,  the  same  as  a  legitimate.  Crane 
V.  Ci'ane  et  al.,  81  Iowa,  296. 

As  to  their  custody  and  support,  see  Bastardy. 
As  to  inheritance  by,  see  Descent  :  Distribu- 
tion. 

*  The  following  are  the  sections  of  the  statute 
respecting  inheritance  by  illegitimatos.  The  fi)?- 
ures  in  parentheses  denote  sections  as  they 
stood  in  Code  of  1851;  the  others,  sections  as 
they  stood  in  Revision  of  1860 ;  they  are  repre- 
sented as  §  — ,  Code  of  1873. 

Section  2441  (1415).  Illegitimate  children  inherit 
from  the  mother,  and  the  mother  from  the  children. 

Sec.  S442  (1410).  They  also  inherit  from  the  father 
whenever  they  have  been  recogDlzed  by  him  aa  his 
children,  but  such  recognition  must  have  been  gen- 
eral and  notorious  or  else  in  writing. 

Sec.  2443  (1417).  Under  such  circumstances.  If  the 
recognition  of  relationship  has  been  mutual  the 
father  may  inherit  from  his  Illegitimate  child. 

Sec.  2444  (1418).  But  In  thus  inheriting  from  an 
illegitimate  child  the  rule  thus  established  must  be 
inverted  so  that  the  mother  and  her  heirs  take  pref- 
erence of  the  father  and  his  heirs,  the  father  having 
the  same  right  of  inheritance  in  regard  to  an  iUe- 
gitira^te  child  that  the  mother  hah  in  regard  to  one 
that  is  legitimate.  ^ 
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INOB8T. 

See  Criminal  Law. 


INDEMNITY. 


Dlustrations  of  this  principle  may  be  found 
under  the  titles    Guahantt,  and  Pbingipal 

Ain>  AOEKT. 


INDIOTBftBNT. 

See  Criminaij  Law. 


INDORBBMENT. 

See  Bills,  Notes  and  Checks. 


INFANT. 


L  Generally. 

II.  UlfTDER  THE  STATUTE, 

a.  IdabiUties. 

b.  Disafflrmaiice  of  eontracU. 
e.  Other  matters. 


I.  Generally. 

1.  At  common  law.  Infancy  is  a  good  defense 
at  common  law,  to  an  action  on  a  promissory 
note.    Holmes  v.  Brown  d  Co.^  Mor.  82. 

2.  I«egal  capacity  to  dispose  of  right  of  pos- 
lession.  Minors  do  not  possess  the  legal  ca- 
pacity to  dispose  of  their  right  of  possession  in 
realty,  by  lease  or  other  contract,  nor  can  their 
natnral  guardian  do  so  without  authority  from 
the  proper  court.  Young  et  cU.  v.  OammeU,  4  G. 
Gr.  207. 

3.  Wher^  B.,  as  a  tenant  in  common  with 
'minors,  who  had  no  guardian  at  law,  made  nec- 
essary and  valuable  repairs  to  a  mill,  and  where 
the  natural  guardian  of  the  minors  acquiesced 
in  such  repairs,  it  was  Tield  that  B.  is  not  entitled 
to  the  exclusive  possession  of  the  premises  un- 
til re-lmbursed  for  the  amount  expended  by  him 
for  such  repairs.  Ibid. 

4.  A  deed  of  real  estate  by  an  infant  is  void- 
able, but  not  void.  Jenkins  v.  Jenkins  et  al.,  12 
Iowa,  195. 

6.  Oonveyanoe  by  infimt  trustee.  Where  a 
party  holds  a  legal  title  to  real  estate  in  trust 
for  another  who  has  executed  a  bond  for  the 
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conveyance  of  the  same,  and  received  the  pur- 
chase-money, and  where  the  trustee  conveys  the 
land  in  accordance  with  the  requirements  of 
the  bond,  he  will  not  be  permitted  to  set  aside 
the  deed,  on  the  gpround  that  he  was  a  minor 
when  the  deed  was  executed ;  nor  for  the  reason 
that  the  bond  was  obtained  from  the  party  hold- 
ing the  beneficial  interest  in  the  land  by  fraud 
and  duress.    Prouty  v.  EdgoTt  6  Iowa,  858. 

6.  When  bound  by  decree.  An  infant  de- 
fendant is  as  much  bound  by  a  decree  in  equity 
against  her  as  a  person  of  full  age ;  and  conse-. 
quently,  if  there  be  an  absolute  decree  against 
a  defendant  who  is  under  age,  he  or  she  will  not 
be  permitted  to  dispute  it,  unless  upon  such 
grounds  as  an  adult  might  have  disputed  it  as 
fraud,  collusion  or  error.  Jialston  v.  Lahee,  8 
Iowa,  17. 

7.  But  an  infant  is  not  bound  by  a  judgment 
or  decree,  unless  he  was  a  party  represented  by 
his  guardian  or  next  friend,  to  the  proceedings 
in  which  it  was  rendered.  Calender  v.  The 
Heirs  of  Smith,  5  Iowa,  167. 

8. practice.    When  the  record  discloses 

that  some  of  the  Judgment  defendants  were 
minors,  and  that  they  wei-e  not  represented  by 
a  guardian  or  next  friend,  the  error  may  be  cor- 
rected by  appeal  to  the  supreme  court.  Ibid. 

9. impeachment  of  decree  by.  To  im- 
peach a  decree  in  equity,  against  an  infant,  on 
the  ground  of  fraud  or  collusion,  the  infant  may 
proceed  either  by  bill  of  review,  or  by  original 
bill.  To  impeach  it  on  the  ground  of  error,  the 
infant  may  proceed  by  original  bill,  and  he  is 
not  obliged  to  wait,  for  that  purpose,  until  he 
has  arrived  at  the  age  of  twenty-one  years. 
Ralston  v.  La/iee,  8  Iowa,  17. 

10. time  allowed  to  show  cause  against. 

In  ordinary  cases,  where  an  infant  is  allowed 
time,  after  her  arrival  at  the  age  of.  twenty-one 
years,  to  show*  cause  against  a  decree,  the  de- 
cree in  such  cases  is  deemed  complete,  but  the 
infant  has  the  time  allowed  to  show  cause 
against  it.  If  no  cause  is  shown  within  the 
time  specified,  the  infant  is  bound.  Ibid. 

11. grounds  of  impeachment  of  decrea 

An  infant  defendant  may  either  impeach  a  decree 
in  equity,  on  the  ground  of  fraud  or  collusion 
between  the  complainant  and  her  guardian,  or 
she  may  show  error  in  the  decree.  She  may 
also  show  that  she  has  grounds  of  defense, 
which  were  not  before  the  court,  or  were  not 
insisted  on  at  the  hearing ;  or  that  new  matter 
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lias  subsequently  arisen  upon  which  the  decree ' 
may  be  shown  to  be  wrong.  Ibid, 

12. iinpeaohmentforaroroffiBict  Where 

an  erroneous  decree  has  been  obtained  against 
an  infant,  and  the  error  is  not  in  the  judgment 
of  the  court,  but  in  the  facts  on  which  the  judg- 
ment is  founded,  as  where  there  has  been  fraud 
or  collusion  between  the  complainant  and  the 
guardian  ad  Utem^  or  where  there  has  been  any 
deception,  or  any  surprise,  upon  the  court,  the 
infant  may,  either  during  infancy  or  afterward, 
investigate  the  decree  by  a  bill  of  review,  or  by 
original  bill ;  and  this,  although  the  ground  of 
complaint  against  the  decree  is  confined  to  error. 
In  such  cases,  the  proceeding  on  which  the 
decree  is  founded  is  treated  as  fraudulent.  Ibid. 

13.  Amendment  of  pleadings  after  majority. 

After  an  infant  comes  of  age,  and  before  the 
decree  is  made  absolute,  she  may,  as  a  matter  of 
course,  on  motion,  obtain  leave  to  amend  the 
answer  filed  by  her  guardian,  or  to  put  in  a  new 
one.  By  the  new,  or  amended  answer,  she  may 
make  a  better  defense,  and  support  that  defense 
by  new  evidence,  and,  for  that  purpose,  may  file 
a  bill  of  discovery.  Ibid, 

14.  Iiaohes  by  infimt.  An  infant  defendant, 
wishing  to  «make  a  new  defense  to  a  decree  in 
equity,  must  apply  to  the  court  as  early  as  pos- 
sible, after  obtaining  the  age  of  twenty-one 
years ;  for  if  she  is  guilty  of  any  laches,  her  ap- 
plication will  be  refused.  Ibid, 

16.  An  infant  is  not  bound  by  admisaions 
made  in  his  or  her  behalf,  unless  such  admis- 
sions are  for  the  benefit  of  the  infant.  There- 
fore, where  there  is  an  infant  defendant,  and  it 
is  necessary,  in  order  to  entitle  the  plaintiff  to 
the  relief  he  prays,  that  certain  facts  should  be 
before  the  court,  such  facts,  although  they 
might  be  the  subject  of  admission  on  the  part 
of  adults,  must  be  proved  against  the  infant. 
Ibid, 

16.  Judgment  against  by  default  or  admission 
of  goardian.  There  can  be  no  vaUd  decree 
against  an  infant,  by  default,  nor  on  the  answer 
of  a  guardian.  But  where  in  a  proceeding  to 
reach  the  equitable  interest  of  a  judgment  debtor 
in  real  estate,  against  the  debtor  and  his  infant 
daughter,  in  whose  name  the  title  had  been 
taken,  the  guardian  ad  litem  of  the  infant,  in  his 
answer,  admitted  the  judgment  against  the 
fkther ;  that  execution  issued  thereon  had  been 
returned  "no  property  found;"  that  the  father 
had  no  property  out  of  which  the  judgment 


could  be  satisfied ;  that  the  said  infant  was  the 
daughter  of  the  said  judgment  debtor ;  and  that 
the  title  to  one  of  the  lots  in  controversy  was 
in  the  said  infant,  and  denied  the  other  allega- 
tions of  the  bill.  Held,  that  as  the  substantial 
matters  admitted  in  the  answer  of  the  guardian, 
were  matters  of  record,  the  court  could  not 
presume  that  the  decred  was  rendered  on  the 
admissions  of  the  guardian;  and  that  thoao 
admissions  did  not  prejudice  the  rights  of  the 
infant.  Ibid. 

17.  Guardian  ad  litem:  appointment  o£    A 

guardian  ad  litem  may  be  appointed,  either  on 
the  motion  of  the  plaintiff  or  the  defendant,  ia 
an  action,  but  the  court  will  not  permit  an  ad- 
verse party  to  select  the  guardian  for  the  infant. 
Ibid. 

18.  The  district  court  has  no  power  to  ap- 
point a  guardian  ad  litem  for  minor  defendants 
before  it  has  acquired  jurisdiction  by  the  com- 
plete service  of  notice.  Allen  v.  Baylor,  14 
Iowa,  436 ;  Good  v.  Iforley,  28  Ibid.  188. 

19.  Interest  of:  effeot  upon  decree.  The 
fact  that  a  guardian  ad  litem,  at  the  time  of  his 
appointment,  and  at  the  date  of  the  decree,  was 
interested  against  the  infant  in  the  subject- 
matter  of  the  controversy,  is  not  such  conclusive 
evidence  of  fraud  as  to  authorize  the  setting 
aside  of  the  decree,  for  that  reason  alone,  unless 
it  is  shown  further,  that  the  guardian  made  use 
of  his  position  to  work  some  injury  to  the 
interest  of  the  infant.  Ralston  v.  Ldhee^  8  Iowa, 
17. 

20.  An  infiEmt  is  bound  by  agreement  of  his 
counsel  as  to  the  manner  of  taking  evidence  in 
an  action  in  which  the  infant  is  a  party,  as 
fully  as  an  adult  would  be.  Ibid. 

21. will  be  placed  in  statu  quo.    Where 

a  decree  has  been  rendered  against. an  infant, 
and  she  afterward  succeeds  in  showing  that  it 
ought  not  to  have  been  rendered,  the  court  will 
place  her,  as  far  as  practicable,  in  the  situation 
in  which  she  was  -before  the  decree  was  made. 
Ibid. 

22.  The  general  rule  is,  that  the  right  of  an 
infant  to  avoid  his  deed  is  absolute  and  para- 
mount to  all  equities  in  favor  of  third  persons, 
including  purchasers,  without  notice.  JenkinB 
V.  Jenkins  et  al.,  12  Iowa,  195. 

23.  Disbharge  of  next  friend  and  subatita- 
tion.  It  is  entirely  competent  for  a  court  to 
discharge  the  "next  friend"  of  a  minor,  in 
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whofle  name  an  action  lias  been  commenced,  on 
hla  motion,  and  substitute  another  to  carry  on 
the  suit.     Thurgton  v.  Cavenor,  8  Iowa,  155. 

II.  Under  thu  Statute. 

a.  LiabiliHM. 

24.  Acting  as  adult.  A  suit  may  be  brought 
and  judgment  rendered  against  a  minor  in  cases 
where,  on  account  of  his  own  misrepresenta- 
tions as  to  his  majority,  or  from  his  having  en- 
gaged in  business  as  an  adult,  the  other  party 
had  good  reason  to  believe  the  minor  capable  of 
contracting.  Onoaid  d  Co.  v.  Broderick  db  Co., 
1  Iowa,  880 ;  Prouty  v.  Edgar,  6  Ibid.  853. 

26.  To  render  an  infant  who  engages  in  busi- 
ness, and  thus  holds  himself  out  as  capable  of 
contracting,  liable  under  section  2541  *  of  the 
Revision,  his  infancy  must  have  been  unknowu 
to  the  party  contracting  with  him.  If  known 
to  him,  the  statute  creates  no  shield  to  the 
contract.    Better  v.  Marchant,  80  Iowa,  850. 

&.  Disaffirmance  of  contract. 

26.  Statute  construed.  The  cases  enumerated 
in  section  1489  f  of  the  Code  of  1851  are  clearly 
exceptions  to  those  contracts  which  may  be  dis- 
affirmed under  section  1488.  Oswald  dh  Co.  v. 
Broderick  db  Co.,  1  Iowa,  880. 

27.  Time  within  which  dijuiffirmance  must 
be  made.  Under  section  2540  of  the  Revision  of 
1860,  X  a  contract  made  by  a  minor  must  be  dis- 
affirmed within  a  reasonable  time  after  he 
attains  majority.  Wriffht  v.  Oermain  et  al„2l 
Iowa,  585. 

28.  What  is  the  "reasonable  thne"  within 
which  an  infant  may  disaffirm  his  contract  af- 
ter attaining  his  majority,  under  paragraph 
2540  of  the  Revision  of  1860,  must  be  deter- 
mined upon  the  circumstances  of  each  case. 
Jenkins  v.  Jenkins  et  cU.,  12  Iowa,  195. 

29.  Where  an  infant  attained  his  majority  on 
the  5th  of  January,  and  filed  his  bill  on  the  28d 
day  of  the  same  month,  to  cancel  a  deed  ex- 

*&ee  note  to  next  section. 

4  Sections  1488  and  1489  of  the  Code  of  1851 
were  reprinted  as  sections  2540  and  2541  in  the 
K«%vi8ion  of  1800,  and  as  sections  2238,  2289,  Code 
of  1878,  and  are  as  follows : 

Sbction  2540.  (1488.)  A  minor  is  bound,  not  only 
by  contracts  for  necessaries,  but  also  by  bis  other 
contracts,  unless  he  disaffirms  them  within  a  reason- 
able time  after  he  attains  his  majority  and  restores 
to  the  other  party  all  money  or  property  received  by 
blm  by  virtue  of  the  contract  and  remaining  vvtthln 
hift  control  at  any  time  after  his  attaining  his 
majority. 

Sea  &41.  (1480.)  No  contract  can  be  thus  dis- 
affirmed In  cases  where,  on  account  of  the  minor's 


ecuted  by  him  during  his  minority,  it  was  held, 
that  in  the  absence  of  equitable  circumstances 
requiring  an  earlier  affirmance,  the  delay  was 
not  unreasonable.  Ibid. 

30.  Disaffirmance  of  deed.  The  only  prop- 
erty which  a  party  is  required  to  return,  upon 
disaffirming  a  contract  made  during  infancy,  is 
that  which  was  received  by  him  by  virtue  of  the 
contract  and  remained  in  his  control  at  any  time 
after  he  attained  his  majority.  Jenkins  v. 
Jenkins  et  al,,  12  Iowa,  195. 

c.  Other  matters. 

31.  Estoppel  of  parent  to  claim  for  services. 
Where  a  contract  for  the  personal  services  of  a 
minor  is  made  with  him  alone,  with  the  knowl- 
edge of  the  parent,  and  those  services  are  after- 
ward performed,  payment  made  therefor  to  such 
minor,  without  fraud,  and  in  accordance  with 
the  terms  of  the  contract,  is  a  full  satisfaction 
of  those  services ;  and  the  parent  or  guardian 
cannot  recover  therefor  the  second  time.  Rev., 
1860,  §  2542  ;§  Nixon  v.  Spencer,  16  Iowa.  214. 

32.  Correction  of  voluntary  conve3rance.  A 
minor,  who  executed  as  a  gift  a  voluntary  con 
veyance,  in  which,  by  mistake,  the  land  is  in- 
correctly described,  cannot  be  compelled  after 
attaining  majority,  to  execute  a  deed  for  the  land 
intended  to  be  conveyed,  though  he  promised, 
after  majority,  so  to  do,  the  promise  being  with- 
out consideration.     Oxlej/  v.  Try  on,  25  Iowa,  87. 

33.  Action  on  contract  executed  in  another 
State.  In  an  action  on  a  promissory  note  executed 
in  the  State  of  Illinois,  it  is  not  necessary  in 
support  of  the  defense  of  infancy  to  prove  that 
by  the  laws  of  Illinois  minors  are  not  liable  on 
their  general  contracts.  Exemption  from  lia- 
bility in  such  cases  is  a  part  of  the  common  law, 
and  the  courts  will  judicially  take  notice  that 
the  common  law  was  in  force  in  the  State  of 
lUinctis,  until  the  contrary  is  established  by  evi- 
dence.  Hdmes^  Brownxlh  Co.  v.  Mullett,  Mor. 
82. 

own  misrepresentations  as  to  his  majority  or  from 
his  having  been  engased  In  business  as  an  adult,  the 
other  party  had  good  reason  to  believe  the  minor 
capable  of  contracting. 

i  Section  S660  of  the  Revision  will  be  found  in  note 
to  section  2a,  supra. 

§  Reprinted  as  section  2240,  Code  of  1878,  and 
as  follows: 

Sec.  2240.  Where  a  contract  for  the  personal  service 
of  a  minor  has  been  made  with  him  alone,  and  those 
services  are  afterward  performed,  payment  made 
therefor  to  such  minor  in  accordance  with  the  terms 
of  the  contract  Is  a  full  satisfaction  for  those  servi- 
ces, and  the  parent  or  guardian  cannot  recover 
therefor  a  second  time. 
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34.  Miaodty  a  qnestion  of  £Mt.  Whether 
the  grantor  of  a  deed  was  a  minor  is  a  question 
of  fact  to  be  decided  by  a  jury.  If  decided  by 
the  court  it  will  be  presumed  that  the  question 
was  bj  agreement  submitted  to  the  court,  and 
that  the  court  decided  correctly.  Cooper  ▼.  Armr 
iirong,  8  G.  Gr.  120. 

36.  Ghiardian  ad  litem.  Where,  in  a  pro- 
ceeding under  the  Code  of  1851,  against  minors, 
the  mother  was  permitted  by  the  court  to,  and 
did,  come  in  and  defend  for  them,  it  was  held, 
that  the  decree  should  not  be  reversed  because 
there  was  no  formal  entry  of  the  appointment 
of  a  guardian  ad  litem.  Treiber  et  al,  v.  Shaffer 
et  al.,  18  Iowa,  29. 

.  36.  When,  in  an  action  on  a  note,  one  of  the 
defendants  pleaded  infancy,  to  which  there  was 
a  replication  alleging  that  at  the  time  the  note 
was  given  and  goods  furnished,  which  was  the 
consideration  for  the  note,  the  defendant  was 
engaged  in  business  as  an  adult,  and  plaintiff 
had  good  reason  to  believe  him  capable  of  con- 
tracting, which  replication  was  not  denied,  it 
was  heldf  that  the  replication  did  not  tender  an 
immaterial  issue,  and  not  being  denied  was  ad- 
mitted ;  that  the  court  below  erred  in  finding 
against  what  was  admitted  on  the  record. 
Oswald  dh  Co.  v.  Broderick  dh  Co.,  1  Iowa,  380. 

37.  An  infant  may  bring  his  action  by  his 
next  friend,  and  in  such  an  action  it  is  proper  to 
prove  infancy.  Byers  as  next  friend  v.  The  Les- 
sees of  the.  Des  Moines  Valley  R.  R.  Co.,  21  Iowa, 
54. 

As  to  redemption  from  tax  sale  by  piinors,  see 
Taxes  and  Tax  Sale  ;  as  to  limitation  of  ac- 
tions against  minors,  see  Limitation  of  Ac- 
tions; see,  also,  titles  Contracts;  Convbt- 

ANCBB. 

See  Paubnt  and  Child  ;  Guardian  and 

Ward. 


INFORMATION. 

See  Criminal  Law. 

♦ 

INHERITANOB. 

See  Aliens;  Descent ;  Distribution ;  Dower 


n.  Sfboifio  Matters  in  bbsfbct  to  which  it 
MAT  be  Allowed. 

a.  Corporations. 

h.  Official  a>cts. 

6.  Staying  proceeding. 

d.  Ta^es  and  assessments, 

e.  Waste,  trespass,  etc. 
ni.  Bond  and  Surety. 

rv.   Of  the  trial.  Dissolution  and  Dam- 
ages. 


INJUNCTION. 

I.  General  Principles  and  Miscellaneous 
Matters. 


I.  General  Principles  and  Miscellanhoub 

Matters. 

1.  The  supreme  oourt  is  not  aiuthorixed  to 
grant  an  i^Junotion  upon  original  petition ;  bat 
each  judge  of  that  court,  in  his  separate  capac- 
ity, is  empowered  to  grant  injunctions.  Reed  v. 
Murphy  <fe  Burke,  2  G.  Gr.  568. 

2.  Failure  to  assert  defense  at  law.  A  court 
of  equity  will  not  enjoin  the  collection  of  money 
on  a  judgment  at  law,  where  the  defendant  has 
neglected  to  make  a  defense  which  would  have 
been  as  available  at  law  as  in  equity.  FaiUkner 
V.  CampbeU,  Mor.  148.  See,  further,  title  Equity, 
sub-title  Relief  against  Judgments,  and  sub- 
title  II,  herein,  g  88  et  seq. 

3.  Praotice.  An  injunction  maybe  dissolved, 
and  writ  of  ns  exeat  be  set  aside  on  bill,  answer 
and  replication,  but  the  bill  should  not  be  dis- 
missed until  the  cause  is  ripe  for  hearing  on 
the  merits.    FUch  v.  Richardson,  Mor.  247. 

4i  A  petition  for  an  injunction  addressed  to 
the  district  judge  generally,  and  to  the  county 
judge  as  to  the  part  relating  to  the  order,  is  in 
formal,  but  not  sufficient  cause  for  dissolving 
the  injunction  on  motion.  Way  y.  Lamb,  15 
Iowa,  80. 

6.  Respondents  may  file  their  motion  to  dis- 
solve, either  before  or  after  answering,  and 
have  the  same  disposed  of  as  soon  as  practicable 
thereafter.     Taylor  v.  Dickenson,  15  Iowa,  488. 

6.  Where  the  cause  for  obtaining  the  injunc- 
tion is  removed  by  the  subsequent  action  of  the 
party  enjoined,  the  injunction  should  be  dis- 
solved. Ibid. 

7.  A  motion  to  dissolve  an  injunction,  which 
does  not  specify  the  cause  on  which  it  is  founded, 
will  not  be  entertained.  EuU  v.  Crouse,  14 
Iowa,  487. 

8.  Bfieot  of  injunction.  The  suing  out  of  an 
injunction,  which  operates  as  a  release  of  errors 
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on  a  Judgment  at  law,  does  not  operate  where  it 
is  designed  to  enjoin  proceedings  in  violation 
of  law.    Burge  ▼.  Burns  A  &nyd&rf  Mor.  287. 

9.  Vefrifioation.  A  bill  for  an  injanction 
should  be  verified  by  affidavit.  Siump  v.  Bttsiek, 
8  a.  Gr.  245 ;  Porter  v.  BroMUon,  Mor.  108. 

10.  Violation  of  Injunction.  A  proceeding  to 
enforce  a  penalty  for  disobedience  to  the  process 
of  injunction  is  not  a  chancery  suit,  nor  neces- 
sarily a  part  of  one.  Ths  First  Cong,  Ghurch 
of  Bloomington  v.  27is  CUy  of  Muscatine,  2  Iowa, 
69. 

11.  Violation  of  irregular  injunction.  The  con- 
tempt may  be  punished,  whether  the  injunction 
be  fegularly  issued  or  not,  and  the  court  will 
not  look  into  the  merits  of  the  cause  in  which 
the  injunction  was  issued.  Ibid, 

12.  Ad  quod  damnum:  unforeseen  damages. 
A  judgment  for  damages  caused  by  the  flowing 
of  lands  by  a  mill-dam,  which  were  not  foreseen 
and  estimated  by  the  jury  of  inquest  under  a 
writ  of  ad  quod  damnum,  afford  no  ground  for 
an  injunction  against  the  mill-dam,  nor  does  it 
affect  his  rights  under  his  license.  Lumm^ry  v. 
Braddy,  8  Iowa,  88. 

13.  Will  not  issue  when  party  has  legal  rem- 
edy. An  injunction  should  not  be  granted 
when  the  petition  does  not  show  proper  grounds 
for  the  interference  of  a  court  of  equity  ;  when 
the  parties  have  a  legal  remedy  they  will  be 
left  to  that  alone.  Smith  v.  Short,  Taylor  ei  al,, 
11  Iowa,  523. 

14.  Not  granted  in  actions  at  law.  An  injunc 
tion  cannot,  independent  of  statute,  be  granted 
in  an  action  at  law.  Spencer  v.  Wheaton  ei  al., 
14  Iowa,  38. 

16. under  the  statute.    Chapter  155*  of 

the  Revision  of  1860  enlarges  the  powers  of  courts 
of  law,  so  that,  in  the  classes  of  cases  therein 
mentioned,  they  may  grant  relief  for  Injuries 

*  Chap.  155  of  the  Revision  is,  in  substance,  re- 
printed as  9  3386,  Code  of  1873.  Chap,  in  Revis- 
ion is  as  follows ; 

Sbc.  3796.  In  all  cases  of  breach  of  contract  or 
other  Injurvi  where  the  party  Injured  Is  entitled  to 


maintain,  and  has  brought  an  action  by  ordinary 

Eroceedlngs,  he  may.  In  the  same  cause,  pray  and 
ave  a  writ  of  injunction  against  the  repetition  or 


continuance  of  such  breach  of  contract  or  other  in- 
jury, or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same  non- 
tract,  or  relating  to  the  same  property  or  right,  and 
he  may  also,  in  the  same  action,  Include  a  cTalm  for 
damitges  or  other  redress. 

Sec.  3799.  In  such  action  Judgment  may  be  given 
for  other  relief,  and  also  that  the  writ  of  injunction 
do  or  do.  not  issue,  as  Justice  mav  require;  and  in 
case  of  disobedience,  such  writ  of  Injunction  may 
be  enforced  by  attachment  by  the  court,  or  when 
•uch  court  shall  not  be  sitting,  by  a  Judge  thereof. 

Big.  8800.  It  shall  be  lawful  for  the  plaintiff,  at  any 


already  committed,  and  by  injunction  restrain  a 
continued  commission  of  the  same  o£fense  by 
the  same  parties.  It  is  sufficient  for  the  appli- 
cant for  the  writ  to  substantially  comply  with 
the  requirements  of  the  statute  without  bring- 
ing himself  within  the  rules  and  usages  of 
courts  of  chancery.  HaU  v.  Orounse,  14  Iowa, 
487. 

16. braaoh  of  oontraot.    In  an  action  for 

a  breach  of  contract,  the  plaintiff  may,  in  the 
same  action  (Rev.,  8798t),  have  an  injunction 
against  the  continuance  of  the  breach.  EweU 
V.  Oreentoood,  26  Iowa,  877. 

17.  To  restrain  ooUeotion  of  puxohase-money. 
An  injunction  should  not  be  granted  to  restrain 
the  collection  of  purchase-money  on  the  ground  of 
fraud,  failure  of  title,  etc.,  when  it  is  not  alleged 
that  the  parties  enjoined  are  insolvent,  or  that 
there  is  any  reason  why  the  defense  cannot  be 
made  available  at  law.  Smith  v.  Short  et  al.,  11 
Iowa,  523. 

18.  Interferenoe  with  prooeedings  in  forcible 
entry  and  detainer..  A  court  of  equity  will  not 
interfere  by  injunction  with  proceedings  for  forc- 
ible entry  and  detainer  when  there  is  no  allega- 
tion of  fraud,  mistake,  accident  or  surprise. 
Lamb  V.  Drew  et  al.,  20  Iowa,  15. 

19.  To  restrain  sale  of  real  estate  by  debtor. 
A  creditor  is  not  entitled  to  an  Injunction  to  re- 
strain the  sale  of  real  estate  by  his  debtor  before 
he  has  recovered  a  judgment  upon  his  demand, 
which  is  a  lien  upon  such  estate.  Buchanan  et 
al.,  esera.,  v.  Marsh  et  al.,  17  Iowa,  4d4. 

20.  — *—  statute  construed.  Chapter  155  of 
the  Revision  of  1860  does  not  authorize  a  pro- 
hibition, at  the  instance  of  a  creditor,  to  prevent 
his  debtor  from  disposing  of  his  real  estate- 
Ibid. 

21.  Relocation  of  county  seat.  Injunction  is 
the  proper  remedy  to  restrain  the  removal  of 

time  after  the  commencement  of  the  action,  and 
whether  before  or  after  Judgment,  to  apply  ex  parte 
to  the  court  or  a  Judge,  for  a  writ  of  injunction  to 
restrain  the  defendant  In  such  action  from  a  repeti- 
tion or  continuance  of  the  wrongful  act,  or  breach 
of  contract  complained  of,  or  the  committal  of  any 
breach  of  contract  or  Injury  of  a  like  kind,  arising 
out  of  the  same  contract,  or  relating  to  the  same 
property  or  right ;  and  such  writ  may  be  granted  or 
denied  by  the  court  or  Judge,  upon  such  terms  as  to 
the  duration  of  the  writ,  keeping  an  account,  giving 
security,  or  otherwise,  as  to  such  court  or  Judge 
shall  seem  reasonable  and  Just,  and  In  case  of  disobe- 
dience, such  writ  may  be  enforced  by  attachment  by 
the  court,  or  when  such  court  shall  not  be  sitting,  by 
the  Judge  thereof :  provided  oiicaj/s,  that  any  order 
for  a  writ  of  injunction,  made  by  a  Judge,  or  any 
writ  Issued  by  virtue  thereof,  may  be  discharged  or 
varied,  or  set  aside  by  the  court,  on  application 
thereto  by  any  party  dissatisfied  with  such  order, 
t  See  note  to  previous  section. 
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county  records  and  offices  to  the  alleged  new 
eountj  seat,  if  fraud  is  alleged  in  the  proceed- 
ings for  the  relocation  thereof.  SweaU  v.  FcmUe, 
28  Iowa,  822 ;  Bice  ▼.  Smith,  G<mnty  judge,  et  al„ 
9  Ihid.  670. 

22.  Where  the  location  of  a  ocmnty  seat  was 
in  controveny,  and  the  county  judge  proposed 
to  expend  a  large  sum  of  money  in  the  erection 
of  a  court-house  at  one  of  the  towns  claiming 
the  same,  and  w^  restrained  from  so  doing  by 
injunction,  and  it  further  appeared  that  when  a 
mandate  of  the  court,  which  had  been  directed  to 
such  judge,  should  be  obeyed;  and  that  the  county 
«eat  would  be  established  at  another  place.  Held, 
that  the  court  did  not  err  in  refusing  to  dissolve 
the  injunction.  Biee  v.  8mUh,  County  Judge, 
et  al.,  9  Iowa.  570. 

23.  Dissolving  lojtmotion  and  dismissing  bilL 
The  court  below,  upon  the  hearing  of  a  motion 
to  dissolve  an  injunction,  dissolved  it  and  dis- 
missed the  bill.  Held,  that  as  the  defendant 
a^ked  only  for  a  dissolution  of  the  injunction  it 
was  error  to  dismiss  the  bill.  Walters  v.  Fred- 
erieke,  11  Iowa,  181. 

24.  When  tender  should  be  made.  An  iu- 
j  unction  should  not  be  granted  in  a  proceeding 
to  cancel  the  sale  of  real  property  under  a  mort- 
gage, and  restrain  the  purchaser  from  taking 
possession  of  or  disposing  of  the  same,  when 
the  petition  does  not  allege  a  tender  of  the 
amount  admitted  to  be  due  on  the  mortgage. 
Sloan  V.  CooWaugh,  10  Iowa,  81. 

26.  Bffsct  of  granting  auxiliary  injunction. 
The  filing  of  a  bill  in  equity  for,  and  the  grant- 
ing of,  an  injunction  which  is  merely  auxiliary 
to  a  proceeding  at  law  in  which  every  issue  pre- 
sented can  be  tried,  does  not  change  the  proceed- 
ing or  the  method  of  trial  from  law  to  equity. 
Pool  V.  Paul,  23  Iowa,  421. 

26.  Provisions  respecting  amendments  apply 
to  iujunction  suits.  The  liberal  provisions  of 
our  statute  in  relation  to  the  subject  of  amend- 
ments are,  so  far  as  reasonable  and  proper,  to  be 
applied  to  injunction  suits  as  well  as  others. 
J)es  Moines  navigation  and  B.  B.  Co.  v.  Carpen- 
ter State  Land  Office,  27  Iowa,  487. 

27.  It  was  held  competent  for  the  court  to 
permit  the  plaintiff  to  make  a  new  affidavit, 
properly  stamped,  to  a  petition  for  an  injunc- 
tion, when  the  affidavit  thereto  appended  was 
defective  because  not  properly  stamped.  Hughes 
v.  Feeter,  18  Iowa,  142. 


28.  The  petition  upon  which  the  injunction 
issued  may  be  amended  after  a  motion  to  dis- 
solve the  same ;  and  if,  as  amended,  it  states  a 
good  cause  for  injunction,  which  is  not  over- 
borne by  an  adverse  showing,  the  motion  should 
be  overruled  and  the  injunction  continued. 
Crawford  v.  Paine,  19  Iowa,  172. 

29.  Efiect  of  order  granting  wiiL  When 
an  order  that  an  injunction  issue  against  a  party 
is  pronounced  by  the  court  in  his  hearing,  he  is 
bound  thereby  to  the  same  extent  that  he  would 
be  if  the  writ  were  actually  served.  Milne  t. 
Van  Buskirk,  9  Iowa,  558. 

II.  Specific  Matters  in  Respect  to  "W^ich 
Injunction  itat  be  AlijOWbd. 

a.  Injunction   againxt  municipal   corporations, 

30.  A  city  will  not  be  restrained  by  inj  unc 
tion  from  causing  the  bed  of  a  stream  to  run 
through  one  of  the  public  streets,  when  it  is  not 
shown  that  such  work  will  not  permanently 
obstruet  the  highway  or  street.  McMahon  v. 
The  City  of  GouncU  Bluffs,  12  Iowa,  278.  Citing 
Connolly  v.  Griswold,  7  Iowa,  416 ;  Iowa  College 
V.  The  City  of  Davenport,  Ibid.  213 ;  McCrary  v. 
Griswold,  Ibid.  248 ;  Cotes  dk  Patchin  v.  Tfie  City 
of  Davenport,  9  Ibid.  228;  Creel  v.  Tfte  City  of 
Keokuk,  4  G.  Gr.  47;  Cowles  v.  Shaw,  2  Iowa, 
469 ;  Milburn  v.  The  City  of  Cedar  Bapids  and 
a  I,  and  IT.  B.  B.  Co.,  12  Ibid.  246  ;  Hughes  v. 
The  M.  d  M  B.  B.  Co.,  Ibid.  261. 

See,  also,  Municipal  Corporations. 

b.  Official  acts. 

31.  Public  officer:  parties.  Where  a  com- 
plainant in  chancery  alleges  that  he  is  a  citizen 
and  resident  of  the  county,  and,  as  such, 
interested  in  the  public  welfare,  he  shows  such 
an  interest  as  entitles  him  to  present  a  petition 
for,  and  to  obtain  an  injunction  to,  restrain  a 
public  officer  from  the  commission  of  an  act 
which  would  be  a  public  wrong.  Collins  v. 
Bipley,  County  Judge,  8  Iowa,  128. 

32.  An  injunction  restraining  a  public  officer 
from  executing  conveyances  from  the  State  to 
individuals  who  have  purchased  certain  lands 
from  it,  but  who  are  not  made  parties  to  the 
bill,  will  not  be  continued  when  it  is  averred  in 
the  petition  upon  which  the  writ  issued,  that 
the  plaintiff  has  the  full  and  complete  title  to 
the  land,  and  it  appears  that  there  is  po  obstacle 
in  the  way  of  plaintiff  commencing  suits  against 
the  individuals  claiming  adversely,  and  thus 
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haye  the  qaestion  of  title  settled ;  and  the  inj  auc- 
tion has  been  in  force  for  several  years  and  no 
-sach  actions  have  been  commenced.  De»  Moines 
Navigation  and  BaUroad  Co.  y.  Cofrpewter,  27 
Iowa.  487. 

e.  Staiying  proceedings. 

33.  Failure  to  assert  defense  at  law.     A 

court  of  equity  will  not  enjoin  the  execation  of 
a  judgment  at  law  up^  gpround  which  could 
have  been  interposed  as  a  defense  to  the  action 
in  which  the  judgment  was  rendered.  FauUkTur 
T.  Campbell,  Mor.  148. 

34.  Unjoining  Judgments  and  prooeedings 
thereunder.  Held,  that  a  bill  showing  that  A 
in  the  absence  of  B,  and  without  his  authority, 
instituted  a  suit  in  the  name  of  B  for  the  use 
-oi  A,  and  that  A  had  no  claim  at  the  time 
which  entitled  him  to  cause  such  a  suit  to  be 
brought,  stated  equitable  grounds  upon  which 
the  execution  of  the  judgment  might  be  en- 
joined.   Roberts  y.  Smith  di  Halfvies,  Mor.  426. 

• 

36.  Where  there  is  a  judgment  at  law,  and  a 
•decree  in  equity  against  the  same  party,  on  the 
same  demand,  the  execution  of  the  decree  will 
not  be  restrained  by  injunction  if  the  complain- 
ant does  not  allege  in  his  bill  that  the  judg- 
ment has  been  satisfied.  Dunham  y.  Collins  di 
Peters,  1  G.  Gr.  54. 

36.  The  collection  of  a  judgment  of  a  court 
of  law  will  not  be  enjoined  because  injustice 
has  been  done,  if  it  is  not  shown  that  the  in- 
jured party  could  not  avail  himself  of  his  de- 
fense in  a  court  of  law,  or  that  he  has  been 
prevented  from  so  doing  by  some  fraud  or  acci- 
dent, and  by  no  negligence  or  fault  on  his  part. 
Shricker  v.  Field  et  al.,  9  Iowa,  866. 

37.  A  court  of  equity  will  not  enjoin  the  exe- 
cution of  a  judgment  at  law,  when  the  com- 
plainant or  judgment  defendant  fails  to  show  a 
meritorious  defense  to  the  cause  of  action  on 
which  it  was  recovered  Way  v.  Lamb  el  al., 
15  Iowa,  80. 

38.  A  court  of  equity  will  not  restrain  the  en- 
forcement of  a  j  udgment  regular  on  its  face  when 
it  is  not  shown  that  there  is  a  good  defense  to  the 
claim.  Taggart  d  Taggart  y.  Wood  el  al.,  20 
Iowa,  236. 

39.  A  court  of  equity  will  not  restrain,  by 
injunction,  the  execution  of  a  judgment,  or  de- 
dare  the  same  invalid  because  of  a  defect  in 
4he  action  in  which  it  was  rendered,  of  which 


the  plaintiff  had  knowledge  at  the  time  it  was 
pending.     Wilsey  y.  Maynard,  21  Iowa,  107. 

40.  Proceedings  at  law,  and  under  a  judg- 
ment, may  be  enjoined  until  the  determination 
of  a  pending  suit  in  equity,  when  justice  will 
thereby  be  promoted.  Beno  v.  Tectgarden,  24 
Iowa,  144. 

41.  Void  Jadgment  A  court  of  chancery 
will  grant  relief,  by  injunction,  against  a  judg- 
ment void  for  want  of  jurisdiction.  ConneU  v. 
Slelson,9»  Iowa,  147. 

42.  A  court  of  equity  will  enjoin  the  sale  of 
property  to  satisfy  a  judgment  rendered  with- 
out notice  to  the  defendant,  and  upon  a  demand 
against  which  the  defendant  has  a  good  and 
sufficient  defense.  CHvens  v.  Campbell  et  al.,  20 
Iowa,  79. 

43.  Irregular  entry  of  Judgment.  The  render- 
ing of  judgment  at  the  wrong  term  is  not  suf- 
ficient cause  for  the  interposition  of  a  court  of 
equity,  by  injunction,  to  sustain  the  collection 
thereof.  The  defendant  has  a  remedy  by  ap- 
peal.   Shricker  v.  Field  et  al.,  9  Iowa,  866. 

44.  To  prevent  cloud  on  title.  Where  real 
estate  is  advertised  for  sale  by  the  sheritl* 
under  execution,  based  on  a  judgment,  which 
is  not  properly  a  lien  upon  it,  a  bill  filed  by 
the  owner  to  enjoin  the  sale,  and  prevent 
a  cloud  upon  his  title,  will  be  sustained.  (Sto- 
ry's Eq.  Jur.,  §§  700,  701,  705 ;  Kimberly  v. 
Sells,  3  Johns.  Ch.  467,  471 ;  Norton  v.  Beaver,^ 
6  Ohio,  79 ;  affirming  Bank  v.  ShuUz,  2  Ibid.  495 ; 
8  Ibid.  88 ;  16  Ibid.  574 ;  PettU  v.  Shepherd,  5 
Paige,  498,  and  cases  there  cited ;  Van  Doren  v. 
Paige,  9  Ibid.  388  ;  Litchfield  v.  Polk  County, 
December,  1864 ;  Jfaeklot  v.  City  of  Davenport, 
17  Iowa,  379 ) ;  The  Key  City  Oas  Light  Co. 
V.  Munsell,  19  Iowa,  404.  Nor  would  the  rule  be 
changed  by  the  fact  that  the  levy  was  only  upon 
the  "right,  title  and  interest"  of  the  complain- 
ant. Ibid. 

46.  Action  of  law.  Where  the  complainant 
filed  his  bill  in  chancery,  praying  for  an  injunc- 
tion to  enjoin  the  respondent  from  proceeding 
in  an  action  at  law  to  recover  the  possession  of 
a  certain  town  lot,  claiming  title  to  said  lot 
through  one  L. ;  and  where  the  bill  alleged  that 
the  complainant  was  in  possession  of  the  lot  at 
the  time  of  the  commencement  of  the  action  at 
law,  and  had  been  long  before  the  purchase  of 
the  lot  by  the  respondent;  that  in  1845,  the  lot 
was  sold  to  L.,  by  the  county  of   Keokuk,  who 
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paid  a  portion  of  the  purchase-money,  and  ob- 
tained a  bond  for  a  deed ;  that  he  sabsequently 
paid  the  entire  consideration,  and  obtained  a 
deed ;  that  said  deed  was  never  recorded,  and  is 
now  lost,  and  that  L.  had  gone  to  parts  un- 
known ;  the  allegations  of  which  petition  were 
sustained  by  proof ;  and  where,  on  final  hearing 
of  the  cause,  the  respondent  was  perpetually 
enjoined  from  farther  prosecuting  his  action  for 
the  possession  of  the  lot.  Held,  1.  That  the 
complainant  had  no  such  complete  defense  at 
law,  against  the  action  for  the  possession  of  the 
lot,  as  that  a  court  of  equity  could  not  take 
cognizance  of  the  complainant's  bill.  2.  That 
the  evidence  was  suffident  to  restrain  the  de- 
cree. 8.  That  the  possession  of  the  complain- 
ant was  sufficient  to  put  the  respondent  upon 
inquiry,  before  purchasing.  Butch  v.  Lasli,  4 
Iowa.  215. 

46.  Sale  under  trust  deed.  A  husband,  as 
administrator  of  his  deceased  wife,  is  not  enti- 
tled to  an  injunction  to  restrain  the  sale  of  his 
wife's  real  estate  under  a  trust  deed,  without 
showing  that  at  the  death  of  the  wife  some  in 
terest  in  the  premises  descended  to  himself. 
Slingham,  admr.,  v.  Brown  et  cU.,  7  Iowa,  88. 

47.  An  injunction  should  not  be  granted  to 
restrain  a  sale  of  real  estate  under  a  deed  of 
trust  when  the  party  who  asks  for  the  injunc- 
tion admits  in  the  petition  that  a  portion  of  the 
debt  is  due,  but  makes  no  tender  of  the  sum 
thus  admitted  to  be  due.  Ibid. 

48.  Allegation  of  fraud.  Where  a  petition 
for  an  injunction  to  restrain  a  sale  under  a  deed 
of  trust  alleged  that  it  was  executed  to  secure 
the  payment  of  a  part  of  the  purchase-money  of 
certain  personal  property  which  the  complain- 
ant purchased  under  a  false  impression  and 
belief  as  to  its  character,  without  alleging  either 
a  warranty  or  false  and  fraudulent  representa- 
tions, it  was  lield  insufficient  and  the  injunction 
dissolved.    Street  v.  Rider,  14  Iowa,  506. 

49.  Where  it  is  sought  to  enjoin  the  fore- 
closure of  a  mortgage  without  proceeding  by 
civil  action  in  the  district  court,  on  the  ground 
that  the  mortgage  was  executed  to  secure  the 
payment  of  the  purchase-money  of  the  said 
premises,  that  the  covenants  of  the  deed  were 
broken,  and  that  the  vendor  had  no  title  to  the 
land,  the  bill,  in  order  to  sustain  an  injunction, 
should  allege  either  fraud,  or  mistake  or  show 
that  the  complainant  would  sustain  irreparable 
injury  by  being  turned  over  to  his  legal  remedy 


upon  the  covenants  in  the  deed.     Crocker  t» 
Bobertson,  8  Iowa,  404. 

50.  A  mortgagor  of  real  estate  cannot  enjoin 
the  foreclosure  of  a  mortgage  executed  to  secure 
the  unpaid  purchase-money  of  the  premises,  on 
account  of  defects  in  the  title  with  which  he 
was  cognizant  when  he  received  the  deed.  Ibid, 

61.  In  foreolosure  against  lien-holder.  Where^ 
in  a  proceeding  to  foreclose  a  mortgage,  a  lien- 
holder  was  made  party  defendant,  without  notice 
that  "  no  personal  claim  **  was.made  against  him» 
and  judgment  by  default  was  rendered  against 
him  for  costs ;  held,  that  as  he  had  notice  of  all 
the  proceedings,  such  judgment  was  proper,  and 
that  his  remedy,  if  any,  was  by  motion  or  appeal,, 
and  not  by  injunction.  Davis  v.  Keith,  28  Iowa» 
419. 

62.  ProoeedingB  in  oivil  action.  An  injunc- 
tion to  restrain  the  collection  of  a  judgment  on 
the  ground  that  defendant  had  a  good  defense 
which  he  was  prevented  setting  up  in  the  action 
in  which  it  was  recovered,  by  the  fraudulent 
representations  of  plaintiff's  attorney,  does  not 
seek  to  enjoin  proceedings  in  a  civil  action^ 
within  the  meaning  of  section  8778,  Revision  of 
1860  (§  2194,  Code  of  1851):  and  the  bond  need 
not  contain  an  undertaking  "to  pay  any  judg- 
ment ultimately  to  be  recovered."  TFoy  v.  Lamb 
et  al.,  15  Iowa,  80. 

63.  Railroads.  Where  a  railroad  company 
neglects  and  ref  nses  to  pay  the  compensation 
adj  udged  to  be  due  the  owner  of  lands,  for  the 
right  of  way  over  the  same,  it  may  be  restrained 
by  injunction  from  using  such  way.  Henry  v. 
The  Dubuque  and  Pacific  Railroad  Company^ 
10  Iowa,  540,  cited  and  followed ;  Richards  v. 
The  Des  Moines  Valley  Railroad  Company,  18 
Ibid.  259. 

64.  Forcible  entry  and  detainer.  A  court 
of  equity  may  enjoin  further  proceedings  in  an 
action  of  forcible  entry  and  detainer,  but  the 
power  will  be  exercised  only  where  certain  and 
manifest  irreparable  injury  would  result  unless 
it  is  exerted.    Crawford  v.  Paine,  19  Iowa,  173. 

d.  Taxes  and  assessments, 

66.  To  restrain  tax  sale^  The  undisputed 
owner  of  land  may  maintain  a  proceeding  to 
restrain  the  sale  thereof  for  the  payment  of 
taxes  illegally  assessed.  Litchfield  v.  The  County 
of  Polk,  18  Iowa,  70. 

66.  To  restrain  collection  of  illegal  tax. 
Injunction  is  a  proper  remedy  for  restraining 
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the  levy  and  collection  of  an  illegal  tax  on 
national  bank  ehares.  (HriMtead  v.  Ike  Board  of 
Superviiors  of  Henry  County ,  24  Iowa,  88. 

67.  A  resident  and  tax  payer  of  a  district 
township,  where  the  levy  of  an  unauthorized 
tax  has  been  made,  may  enjoin  the  collection 
thereof.     WiUiams  y.  Peinny,  25  Iowa,  486. 

e.  Waste,  trespass^  etc, 

68.  An  injunction  will  not  lie  to  prevent  the 
commission  of  a  single  act  of  trespass,  the  party 
injured  having  an  adequate  remedy  at  law. 
Wilson  V.  Hughill,  Mor.  461. 

69.  An  injunction  may  be  granted  to  restrain 
the  commission  of  a  trespass  upon  a  showing  of 
a  continuing  trespass  and  that  the  parties  com- 
mitting the  same  are  entirely  insolvent,  or 
where  it  may  become  a  nuisance,  or  amounts  to 
a  waste,  or  where  numberless  suits  at  law  may 
be  necessary  to  make  a  remedy  complete,  or 
where  trespass  is  by  a  party  occupying  a  fidu- 
ciary relation,  or  where  injury  is  of  such  a 
character  that  the  loss  would  be  irreparable  and 
could  not  be  compensated  for  by  damages. 
Cowles  et  al,  v.  87iaw  et  al.,  2  Iowa,  496. 

60.  Where,  for  aught  that  appears  on  the  face 
of  the  petition  to  restrain  the  commission  of 
trespass,  the  plaintiff  has  a  full,  complete  and 
adequate  remedy  at  law,  the  injunction  will  be 
refused.  Ibid, 

61.  Cowles  Y,  Shaw,  2  Iowa,  496,  as  to  injunc- 
tion in  trespass,  approved.  2htgenbuhler  v. 
OUilan  and  Thompson,  8  Iowa,  891. 

III.  Bond  and  Surety. 

62.  The  words  **  in  these  respects,"  in  section 
2506  of  the  CJode  of  1851,  refer  to  the  person  or 
body  to  whom  the  bond  is  made  payable ;  and, 
under  the  same  section,  a  bond  running  to  the 
county  judg^.  Is  the  same  as  if  made  to  the 
county,  and  can  be  sued  upon  by  it.  CoUins  v. 
Ripl^*  County  Judge,  8  Iowa,  129. 

63.  Where  bond  is  executed  to  county  Judge. 
The  fact  that  a  bond  for  an  injunction  to  re- 
strain a  county  officer  from  committing  a  public 
wrong,  is  executed  to  the  county  judge  in  his  offi- 
cial capacity,  instead  of  the  county  itself,  affords 
no  ground  for  dissolving  the  injunction.  Ibid, 

64. ^  ooonty.     In  a  suit    in  equity 

against  a  county  judge,  and  a  person  with  whom 
he  is  charged  to  have  made  a  contract  on  behalf 
of  the  county,  for  the  erection  of  a  court-house, 
to  restrain  the  performance  of  such  contract, 
an  injunction  bond,  running  to  the  county  alone, 
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is  sufficient,  and  may  be  sued  on  by  the  con- 
tractor.   Rice  V.  Smith,  County  Judge,  9  Iowa,  570. 

66.  On  filing  the  bond  order  takes  effect 
Where  the  defendant,  in  a  bill  to  enjoin  the 
collection  of  a  certain  judgment  rendered  in  the 
same  court,  and  to  vacate  the  same,  appeared 
in  the  proceedings  thereon,  and  an  order  was 
made  directing  an  injunction  as  prayed  in  the 
petition  upon  the  filing  of  a  bond,  field,  that 
upon  the  filing  of  the  bond  the  parties  were 
bound  by  an  order  of  the  court,  though  no  writ 
of  injunction  was  formally  issued  and  served. 
Milne  v.  Van  Buskirk,  9  Iowa,  558. 

66.  Requirement  of  additional  bond.  Under 
our  statute,  as  well  as  by  the  rules  of  equity 
practice,  it  is  competent  for  the  court,  in  the 
case  of  prolonged  litigation,  in  which  an  injunc- 
tion is  in  force,  to  require  an  additional  bond 
and  further  security  to  meet  that  contingency. 
Crawford  v.  Paine,  19  Iowa,  172. 

67.  Conditions  of  bond.  A  bond  given  on  an 
injunction  to  restrain  the  collection  of  a  judg- 
ment, on  the  ground  of  a  good  defense,  need  not 
be  conditioned  to  pay  any  judgment  ultimately 
recovered.     Way  v.  Lamb,  15  Iowa,  80. 

68.  Obedience  to  writ :  action  on  bond.  De. 
fendant  in  an  injunction  proceeding  must  yield 
obedience  to  the  commands  of  the  writ,  what- 
ever  his  convictions  as  to  the  equities  of  his 
adversary's  case ;  and  in  an  action  by  him,  on 
^he  bond,  defendant  will  not  be  heard  to  say 
that  plaintiff  might  have  prevented  damage  by 
doing  certain  things  if  the  doing  of  them  was 
prohibited  by  the  writ.  Langworthy  v.  McKel- 
vey,  25  Iowa,  48. 

69.  Action  on:  Jury  triaL  Section  8794  of 
the  Revision  only  applies  to  the  proceedings 
upon  the  dissolution  of  an  injunction,  and  it  is 
error  for  the  court,  in  an  action  at  law  u^on  an 
injunction  bond,  to  discharge  a  jury  impaneled 
and  try  the  cause  himself.  Parker  v.  Slaughter, 
24  Iowa,  252. 

IV.  Trial,  Dissolution,  etc. 

70.  Effect  of  omission  to  verily  bill.  Where 
a  bill  is  filed  for  an  injunction  and  relief,  and 
that  part  of  the  bill  which  set  forth  the  facts 
that  would  justify  an  interference  was  not 
sworn  to,  although  the  injunction  would  be 
dissolved,  the  bill  should  not  be  dismissed. 
PorUr  <fe  Brazelton  v.  Moffatt,  Mor.  108. 

71.  A  motion  to  dissolve  an  injunction  was 
properly  sustained,  but  a  demurrer  to  the  bill 
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shoald  not  be  suBtained  when  the  original  ^and 
amended  bill  together  state  a  eufficient  cause 
of  action,  even  when  the  amendment  to  the  bill 
is  not  verified.  Porter  <t  BrauUon  v.  MoffaU, 
Mor.  153. 

72.  An  l^Jimotion  may  be  dissolved  on  bill 
and  answer  when  the  answer  denies  every  ma- 
terial allegation  and  the  equity  of  the  bill, 
though  such  answer  may  contain  new  matter  in 
addition  to  that  in  denial.  The  continuance  or 
dissolution  of  an  injunction  upon  bill  and  an- 
swer rests  in  the  sound  discretion  of  the  court. 
Shrieker  v.  Field  et  al.,  9  Iowa,  366. 

73.  Where  an  answer  confesses  the  allega- 
tions of  the  bill,  and  sets  up  matter  in  avoid- 
ance, the  court  may  require  additional  evidence 
before  dissolving  an  in j  unction ;  there  is  no 
rule  requiring  such  proof  when  the  whole 
equity  of  the  bill  is  denied  by  the  answer.  Ibid. 

74.  An  injunction  may  be  dissolved  on  bill 
and  answer,  before  the  answers  of  respondents, 
who  are  nominal  parties  merely,  are  filed.  Ibid, 

76.  An  injunction  may  be  dissolved  on  bill 
and  answer,  when  the  answer  denies  all  the 
equities  alleged  in  the  bill.  Anderson  et  ux,  v. 
Reed  et  al.,  11  Iowa,  177. 

76.  When  the  answer  to  a  bill  praying  an 
injunction  denies  expressly  and  without  evasion 
all  the  matters  alleged  in  the  bill  as  ground  for 
the  injunction,  the  injunction  granted  thereon 
may  be  properly  dissolved.  Stef>e7ia  et  ux.  \, 
Myers  et  cU.,  11  Iowa,  183. 

77.  An  injunction  should  not  be  dissolved 
without  proof  on  an  answer  which  admits  the 
facts  alleged  in  the  petition,  but  seeks  to  avoid 
their  force  by  pleading  affirmative  matter.  In 
such  case  the  onus  rests  on  the  defendant  to 
prove  the  matter  pleaded  in  avoidance.  Judd 
V.  Ufttchy  adm'r,  et  al.,  31  Iowa.  491. 

78.  Oases  followed.  The  cases  of  S?irickei' 
v.  Field t  9  Iowa,  366;  Anderson  v.  Reed,  11 
Ibid.  177 ;  Stevens  v.  Myers,  Ibid.  183 ;  Casaday 
V.  Busier,  Ibid.  242  followed ;  and  the  rule  there 
recognized  as  to  interfering  with  the  discretion 
exercised  in  dissolving  the  injunction,  affirmed. 
Uarwood  v.  Reiaeger  et  al.,  13  Iowa,  606. 

79.  When  the  equities  alleged  in  a  petition 
for  an  injunction  are  substantially,  plainly  and 
fully  denied  in  the  answer,  the  court  may  sus- 
tain a  motion  to  dissolve  the  injunction.  Taylor 
et  ux.  V.  Dickinson  et  al.,  15  Iowa,  488. 

80.  When  supreme  coiirt  will  not  intetr- 
fere.     The  supreme  court  will  not  Interfere 


with  the  order  of  the  court  below  dissolving  an 
injunction,  when  the  record  does  not  show  that 
it  embraces  all  the  affidavits  upon  which  such 
order  was  founded.  Oray,  Phelps  db  Co.  v.  Mont- 
ff ornery  et  ux,,  17  Iowa,  66. 

81.  An  order  making  an  ii\|uiotion  perpetual 
will  not  be  reviewed  by  the  supreme  court, 
unless  it  is  made  to  affirmatively  appear  that 
all  the  evidence  upon  wiiich  the  decree  of  the 
court  below  was  rendered  is  in  the  record. 
Hayden  A  Bviterworth  v.  WiUsey  13  Iowa,  604. 

82. The  same  rule  applies  to  an  order 

dissolving  an  injunction.  Ibid. 

83.  Effect  of  order  of  dissolution.  An  order 
dissolving  an  injunction  does  not  necessarily 
dismiss  the  suit  in  which  it  was  issued.  Massie 
V.  Mann,  17  Iowa,  131. 

84.  That  the  suretieB  are  the  plaintiff's  attor« 
neys  may  be  good  ground  for  dissolving  the  in* 
junction  (Rev.,  g  41 19),  but  not  for  dismissing  the 
suit.  Ibid. 

86.  Motion  to  dissolve ;  form  of  notioe.  A 
motion  to  dissolve  an  injunction  for  delay  in 
serving  the  notice  is  too  late,  if  not  made  before 
the  notice  has  been  served.  Nor  is  the  form  or 
sufficiency  of  such  notice  material,  if  defendant 
has  appeared  and  invoked  the  action  of  the 
court.  .  Sweatt  v.  Faville,  23  Iowa,  321. 

86.  Amendment  after  motion  to  diBSolve. 
While  a  petition  may  be  amended  so  as  to  sus- 
tain an  existing  injunction  even  after  motion  to 
dissolve,  yet,  if  the  plaintiff,  instead  of  so  amend- 
ing his  petition  as  to  make  it  appear  therefrom 
that  his  purpose  is  to  support  his  existing  writ, 
files  what  is  in  fact  a  new,  though  styled  an 
amended,  petition,  and  asks  therein  for  a  new 
writ,  the  action  of  the  court  in  sustaining  a 
motion  to  dissolve  the  writ,  filed  before  this 
amended  petition,  will  not  be  disturbed  by 
reason  of  matters  contained  therein.  Des  Moines 
Navigation  <Sb  Railroad  Co.  v.  Carpenter,  Register 
State  Land  Office,  27  Iowa,  487. 

87.  A  motion  to  dissolve  an  injunction,  on 
account  of  defects  in  the  original  petition,  was 
properly  overruled,  where  an  amended  petition 
had  been  filed  curing  these  defects.  The  right 
to  amend  exists  so  long  as  there  is  no  departure 
from  the  original  cause  of  actioiL  nor  conflict 
between  the  two  pleadings ;  and  it  is  as  to  the 
amended  petition  that  the  question  of  suffici- 
ency must  be  determined.  Ibid. 

88.  Motion  must  specify  causes.  A  motion 
to  dissolve  an  injunction  which  does  not  specify 
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fhe  caase  or  causes  on  which  it  is  foanded, 
flhonld  not  be  entertained  or  considered  by  the 
court.    Hall  v.  Or&v^e  et  al.,  14  Iowa,  487. 

89.  Appeal  from  order  of  ooonty  jadge*  No 
appeal  lies  to  the  supreme  court  from  an  order 
of  a  county  judge  dissolving  an  injunction. 
The  MantieeOo  Bank  ▼.  Smith,  25  Iowa,  246. 

90.  Owner  not  exonsed  for  protecting  his 
property.  In  an  action  on  an  injunction  bond, 
plaintiff  cannot  recover  for  damages  caused  hy 
his  own  want  of  reasonable  care  in  protecting, 
his  property  pending  the  injunction  suit. 
'Behrens  v.  MeKemie,  28  Iowa,  882. 

91.  A  writ  of  in j  unction  ^vhich  restrains  the 
defendant,  among  other  things,  "  from  digging 
«arth,  clay,  sand  or  gravel  upon  and  from  certain 
premises,  or  disturbing  the  surface  thereof,  and 
from  using  or  manufacturing  that  already  dug 
or  being  on  said  premises,  into  brick,  or  from 
baking  any  brick  already  manufactured  and  be- 
ing thereon,  does  not  prevent  the  defendant  from 
using  efforts  to  protect  a  lot  of  exposed  moulded 
brick  on  the  premises,  not  yet  in  kiln,  from  be- 
ing destroyed  by  rain.  Such  efforts  on  his  part 
would  be  no  violation  of  the  writ,  and  it  would 
be  his  duty  to  thus  prevent  the  damage.  Ibid. 

92.  Attorney's  fees  for  defiending  against  the 
writ.  In  such  action  plaintiff  is  entitled,  as 
part  of  his  damages,  to  reasonable  attorney's 
fees  for  defending  against  the  writ.  Ibid. 

93.  Reasonable  attorney's  fees  are  recover- 
able as  damages  in  an  action  on  the  bond,  for 
procuring  the  dissolution  of  the  injunction,  or 
releasing  the  property  from  its  operation ;  but 
no  attorney's  fees  are  allowed  for  defending  the 
main  action,  when  .the  injunction  was  merely 
auxiliary  thereto.  Langworthp  v.  MeKelvey,  25 
Iowa,  48,  and  see  Newell  v.  Sandford,  13  Iowa,  468. 

94.  Where  injunction  is  the  only  relief 
sought.  Otherwise,  where  the  injunction  was 
dissolved  after  a  hearing  on  the  merits,  and  it 
was  the  only  relief  sought.    Semble.  Ibid. 

95.  Insanity  of  defendant  no  defense.  The 
insanity  of  the  defendant  when  he  signed  the 
injunction  bond  is  no  defense  to  an  action  for 
damages  thereon,  when  his  mental  condition 
was  not  known  to  the  other  party.  Behrens  v. 
McKenzie,  28  Iowa,  888. 

96.  Allowance  of  damages.  Under  the  Code 
of  1851,  it  was  competent  for  the  court,  upon 
the  dissolution  of  an  injunction,  to  award  dama- 
ges upon  the  injunction  bond.  The  assessment 
of  damages,  after  the  dissolution  of  the  injunc- 


tion upon  notice  and  motiol,  would  be  irregular, 
but  not  void,  and  would  not  be  reversed,  if  the 
parties  appeared  and  interposed  no  objection. 
Woods  et  al.  v.  Irish  et  al.,  14  Iowa,  427. 

97.  Under  the  statute  the  court  should  assess 
the  damages  upon  an  injunction  bond  at  the 
time  of  the  dissolution  of  the  injunction.  Ibid. 

98.  But  error  in  assessing  them  long  af  ter- 
terward  is  waived,  if  the  parties  appear  and 
make  no  objection  thereto.  Ibid. 


INQUBST. 
See  Coroner. 


INSANB  PERSONa 

1.  Juxisdiction.  The  act  of  January  19, 
1880,  confers  jurisdiction  upon  the  district  court 
over  the  property  and  persons  of  insane  persons, 
and  similar  p>owers  are  conferred  upon  the  pro- 
bate courts  by  the  act  of  January  14, 1841.  Held, 
that  the  jurisdiction  of  these  courts  be  rendered 
concurrent.    Humner  v.  Humner,  8  G.  Gr.  42. 

2. When  two  statutes  are  passed  at  differ- 
ent times  in  relation  to  the  same  subject-matter, 
the  subsequent  act  does  not  repeal  the  former,  if 
both  can  be  made  to  harmonize.  Ibid. 

3.  Oonveyanoe ;  slight  degree  of  incapacity 
will  invalidate.  Where  mental  unsoundness 
becomes  a  subject  of  inquiry,  in  relation  to  the 
execution  of  a  conveyance  of  real  estate,  the 
rule  is,  that  a  very  modified  degree  of  incapacity 
will  be  sufficient  to  invalidate  the  deed,  if  the 
transaction  is  accompanied  with  fraud,  imposi- 
tion or  an  over-exercise  of  authority.  Corbit  v. 
Smith,  7  Iowa,  60. 

4.  liiinatic  not  civilly  bound.  A  party  who 
is  actually  insane,  or  a  lunatic,  cannot  bind  him- 
self civilly ;  and  where  the  insanity  is  proved, 
all  questions  as  to  the  validity  of  contracts 
made  by  the  lunatic  during  the  period  of  in- 
sanity is  at  an  end.  Ibid. 

6.  Bvidenoe.  When  habitual  insanity,  or 
that  which  is  continuous  and  chronic  in  its 
character,  is  shown  to  have  once  existed,  the 
presuniption  is  that  it  continued ;  but  the  exist- 
ence of  a  prior  period  of  lunacy  only  will  not 
throw  upon  the  party  asserting  sanity  the  bur- 
den of  establishing  it.  Ibid. 

6.  Order  of  proof  and  presumption.  In  de- 
termining the  order  of  proof  and  ]>resumption, 
reference  must  be  had  to  the  peculiar  circum- 
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stances  connected  wltb  the  insanity  —  upon  its 
character,  whether  habitual  or  apparently  con- 
firmed, or  only  temporary  and  not  oontinuous. 

Und, 

♦ 


1.  Who    Ib   an   Innkeeper:    responsibility. 

One  who  occasionally  entertains  travelers  for 
compensation  is  not  an  innkeeper,  within  the 
meaning  of  the  law,  and  is  not  responsible 
as  an  innkeeper  for  the  property  of  guests.  He 
is  required  to  exercise  ordinary  care  and  dili- 
gence.   Lyon  V.  Smith,  Mor.  184. 

2.  When  not  liable  for  loss  of  goods.  Plain- 
tiff was  a  guest  at  defendant's  inn,  where  he 
left  his  trunk,  stating  that  he  would  return  in 
three  or  four  days,  and  the  trunk  was  lost 
during  his  absence.  Heldy  that  the  relation  of 
guest  and  innkeeper  terminated  when  plaintiff 
left  the  inn,  and  that  defendant's  liability  was 
only  that  of  an  ordinary  bailee.  Hays  v.  7\imer 
23  Iowa,  214. 

8.  liability  for  animate  property.  Otherwise, 
if  the  property  left  was  a  horse,  or  the  like,  for, 
in  this  case,  the  host  would  have  been  benefited 
Semble,  Ibid. 

4.  liability  where  guest  is  ohaxged  during 
his  absence.  And  a  different  rule  prevails  if  the 
guest  leaves,  intending  to,  and  actually  should, 
return  the  same  day ;  or  if  it  appeared  that 
though  absent,  he  was  liable  all  the  while  for 
his  board.  1  bid. 

6.  Quest  distinguished  from  boarder.  The 
guest  comes  without  any  bargain  for  time,  re- 
mains without  one,  and  may  go  when  he  pleases, 
paying  only  for  his  actual  entertainment ;  and 
it  will  not  make  him  a  boarder,  that  he  has 
stayed  a  long  time  in  the  inn  in  this  way.  Shoe- 
eraft  v.  Bailey,  25  Iowa,  558. 

6.  Rule  applied.  Plaintiff  came  to  defend- 
ant's hotel,  and,  after  staying  two  or  three  days, 
told  defendant  he  would  be  there  frequently 
during  the  summer,  and  agreed  with  him  to 
pay  $1.00  per  day,  the  regular  price  being  $2.00. 
Nothing  was  said  as  to  the  length  of  time  plaintiff 
would  remain.  On  the  same  day  plaintiff  handed 
defendant's  clerk  his  pocket-book  for  safe-keep- 
ing, which  was  on  the  same  day  stolen.  Held, 
that  the  plaintiff  was  a  guest  and  entitled  to  re- 
cover. Ibid, 

7.  Bilenoe  of  guest :  effect.  Where  the 
guest  did  not  inform  the  innkeeper's  clerk  when 


handing  him  his  pocket-book  for  safe-keeping, 
that  it  contained  money,  held,  this  was  unnec- 
essary, it  being  such  a  pocket-book  as  is  com- 
monly used  for  carrying  money,  it  was  super- 
fluous to  inform  the  derk  of  its  contents  in 
order  to  awaken  his  watchfulness,  and  he  was 
bound  to  use  extraordinary  care.  1  bid. 

8.  IiimiUtion  of  liability  by  notice.  The 
mere  posting  in  the  room  of  a  guest  a  notice 
limiting  the  liability  of  the  innkeeper  for  losses 
by  theft,  unless  certain  directions  are  observed, 
does  not  operate  as  notice  to  the  guest  of  its 
contents ;  and  it  seems,  that  unless  it  be  showii 
that  the  guest  read  it,  or  his  attention  was  called 
to  its  contents,  or  that  he  willfully  avoided 
learning  the  same,  the  liability  of  the  innkeeper 
will  not  be  affected  thereby.  BodwtU  v.  Bragg 
&  Bro.,  29  Iowa,  232. 


INSOLVZIMT. 


Discharge.  A  discharge  under  the  insolvent 
laws  of  a  State  does  not  bar  a  non-resident 
creditor  who  did  not  consent  to  the  discharge, 
nor  is  such  non-resident  creditor  barred  from 
his  action  by  having  appeared  and  contested 
the  proceedings  in  insolvency.  Collins  db  Co.  v. 
Bodolph,  8  Greene,  299. 

See,  more  fully,  Bankruptcy. 


INSTRUCTIONS. 


I.  Mode  and  Duty  of  Ck)UBT  in  giving. 

a.  Generally. 

b.  Determination  of  issues, 
e.  Direction  of  terdid. 

d.  Mode  ofgimng. 
II.  Form  and  Subject-matter. 

a.  Questions  of  Fact. 

b.  Pertinency  of  iMtructions 

c.  Duplicate  Instructions. 

d.  Modification  of. 

III.  How  Instructions  are  to  be  Construsd. 

IV.  Exceptions  to  Instructions. 

V.  Review  op  Rulings  on  Instructions. 
VI.  Miscellaneous  Matters. 


I.  Mode  and  Duty  of  Ck)URT  in  Giyikg. 

a.  Generally. 

1.  It  is  the  duty  of  the  court  to  determine  and 
inform  the  jury  by  instruction,  whether  a  paper 
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or  writing  introdnoed  in  evidence  is  or  is  not  a 
contract.    By9&r  v.  Weiugerber,  2  Iowa,  468. 

2.  Must  be  oonfined  to  matters  of  law.    The 

charge  of  the  coart  to  the  jury  should  be  strictlj 
confined  to  matters  of  law,  and  it  is  erroneous 
for  the  judge  to  comment  on  the  evidence  or  to 
tell  the  jury  what  facts  are  proved  and  what 
are  not  proved.  Bum  v.  Steamboat  War  Eagle* 
9  Iowa,  874. 

3.  Must  be  clearly  ghren.  Each  party  has 
the  right  to  have  the  jury  instructed  upon  the 
law  of  the  case,  clearly  and  pointedly,  so  as  to 

*  leave  no  reasonable  ground  for  misapprehension 
or  mistake ;  and,  if  the  instructions  of  the  court 
fail  thus  to  instruct,  it  is  error  to  refuse  one  cal- 

.  cnlated  to  cure  the  omission.  Muldomiey  v.  The 
m.  Cen.  R.  R  Co.,  82  Iowa,  176. 

4i  It  is  proper  to  instruct  the  jury  upon  every 
<)uestion  supported  by  the  evidence.  Cole  v. 
Cole,  23  Iowa,  483. 

6.  It  is  not  improper  for  the  court,  in  giving 

instructions  asked  by  a  party,  to  append  thereto 

a  note  directing  that  they  shall  be  considered  in 

connection  with  other  instructions  given  by  the 

•court.     Ths  State  of  Iowa  v.  Pitts,  11  Iowa,  843. 

6.  It  is  the  duty  of  the  court  to  charge  the 
jury  on  the  trial  of  a  cause,  as  to  the  principles 
of  law  involved  in  them,  without  the  reasons  by 
which  they  are  sustained.  T?ie  State  of  Iowa 
V.  Rarabaclier,  19  Iowa,  154. 

7.  Duty  of  Judge  to  give.  It  is  the  duty  of 
the  judge  to  see  that  every  case  so  goes  to  the 
jury,  that  they  have  clear  and  intelligent  notions 
of  the  points  they  are  to  decide,  and  to  this  end 
he  should  g^ve  necessary  instructions,  whether 
so  requested  by  counsel  or  not,  and  his  failure 
so  to  do  is  held  ground  for  a  new  trial  where 
the  verdict  was  not  one  which  effectuated  justice 
between  the  parties.  Oioen  v.  Owen,  22  Iowa, 
•270. 

8.  A  case  will  not  be  reversed  for  a  failure 
on  the  part  of  the  court  to  give  extended  in- 
structions, where  the  issues  are  simple  and  no 
further  instructions  were  asked.  Hubbell  & 
Brother  v.  Beam  et  al.,    81  Iowa.  289. 

9.  In  criminal  oasob  In  a  criminal  prosecution 
for  a  high  offense,  where  the  cause  is  compli- 
cated, it  is  the  duty  of  the  district  court  before 
whom  the  cause  is  being  tried,  whether  requested 
by  counsel  or  not,  to  point  out  to  the  jury  the 
controverted  questions  of  fact,  and  to  see  that 


the  law  applicable  thereto  Is  given  to  the  jury 
in  proper  instructions.  And  where  this  is  not 
done,  and  it  is  doubtful  whether  the  verdict 
against  the  defendant  effectuates  justice,  a  new 
trial  will  be  awarded.    The  State  v.  Brairiard, 

23  Iowa.  572. 

10.  Where  an  instruction  relating  to  the  law 
of  self-defense  is  so  drawn  that,  when  applied 
to  the  particular  facts  of  the  case,  it  might  mis- 
lead the  jury,  it  will  be  held  erroneous.  The 
State  V.  Beriham,  23  Iowa,  154.  And  the  same 
rule  applies  in  civil  cases.    Price  v.  Mdhoney, 

24  Ibid.  582. 

11.  Should  be  restricted  to  Issues.  The  in- 
structions of  the  court  should  be  restricted  to 
the  issues  made  by  the  pleadings  and  to  the  evi- 
dence. NoUen  v.  Wimer  <fc  Van  Vark,  11  Iowa, 
190. 

12.  Respecting    evidence    of  confederacy. 

When  evidence  is  permitted  to  go  to  the  jury, 
tending  to  prove  a  combination  or  confederacy, 
and  showing  declarations  and  acts  made  and 
done  by  one  of  the  confederates,  the  court 
should,  by  instructions,  clearly  point  out  the 
distinction  between  evidence  admitted  for  the 
purpose  of  establishing  the  confederacy  and 
that  which  is  to  be  considered  only  after  the 
confederacy  has  been  proved  and  found  by  them. 
The  jury  should  also  be  instructed  as  to  the 
persons  who  must  be  found  united  in  the  confed- 
eracy.    Wiggins  v,  Leonard,  9  Iowa,  194. 

13.  Qroupingof  foots.  When,  on  the  trial  of 
a  criminal  action,  the  court  grouped  together 
many  facts  legitimately  provable  in  such  a  case, 
and  which  the  evidence  tended  to  establish,, 
and  instructed  the  jury  that  "  such  facts  as  these, 
if  shown  by  the  testimony,  constitute  circum- 
stantial evidence ;  circumstantial  evidence  is  le- 
gal evidence,  and  convictions  had  upon  It  are 
legal  convictions ;  in  the  case  before  them  the 
jury  will  look  at  all  the  evidence,  and  from  it 
make  up  their  minds  as  to  the  guilt  or  innocence 
of  the  defendant."  Held,  that  while  that  method 
of  instructing  a  jury  should  not  be  encouraged 
it  was  not  necessarily  erroneous.  The  State  of 
Iowa  V.  Camahan,  17  Iowa,  256. 

14.  That  the  facts  thus  grouped  were  all 
against  the  defendant  would  not  render  the  in- 
struction erroneous,  as  it  was  competent  for  the 
defendant  to  ask  and  have  given  an  instruction, 
grouping  the  facts  in  his  favor.  Ibid, 


606 


INSTRUCTIONS. 


Determination  of  Issues  —  Direction  of  Verdict. 


16.  Reference  to  statements  of  coanseL  In 
an  instruction  of  the  court  to  the  jury,  they 
were  directed  that  certain  facts  claimed  by  the 
parties  "  must  be  determined  from  the  evidence 
in  the  case,  and  not  from  the  statements  of 
counsel  unsupported  by  evidence."  HM,  that 
there  was  no  error  sufficient  to  warrant  a  rever- 
sal.   Conway  v.  Nicol^  84  Iowa,  583. 

16.  The  propriety  of  language  used  in  an  in- 
struction to  a  jury  considered  and  discussed. 
The  State  of  Iowa  v.  Vance,  17  Iowa,  188. 

17.  Conflict.  It  is  prejudicial  error  to  give  to 
the  jury  conflicting  and  inharmonious  instruc- 
tions. Vamlyck,  Sheriff,  etc,  v.  MiUa  db  Co.,  84 
Iowa,  875. 

18.  Want  of  ezplioitness.  That  an  instruc- 
tion is  not  sufficiently  full  or  explicit  consti- 
tutes no  sufficient  ground  for  reversal.  The 
remedy  of  the  party  complaining  was  to  have 
asked  an  instruction  more  explicit.  The  present 
case  distinguished  from  Owen  v.  Owen,  22  Iowa, 
270,  and  The  State  v.  Brainard,  25  Ibid.  572  ; 
Dixon  V.  Stewart,  83  Ibid.  125 ;  MeCaueland  v. 
Cremp,  3  G.  Gr.  161 ;  Haley  v.  The  Chicago  dc 
N.  W.  R.  R.  Co.,  21  Iowa,  15. 

6.  Determination  of  issues. 

19.  It  is  ihe  duty  of  the  court  to  instruct  the 
lurv  as  to  the  issues  joined  in  the  pleadings. 
McKinney  v.  Hartman,  4  Iowa,  154;  Reid  v. 
Mason,  Sheriff,  etc.,  14  Ibid.  541  ;  Corse  Bros.  v. 
Sanford,  Ibid.  235 ;  Pharo  et  al.  v.  Johnson,  15 
Ibid.  560. 

20.  And  the  province  of  the  court  to  deter- 
mine what  allegations  are  admitted  or  denied. 
Potter  et  at.  v.  Wooster  et  al.,  10  Iowa,  384. 

21.  But  while  it  is  the  province  of  the  court 
to  determine  from  the  pleadings  what  allega- 
tions are  admitted  and  what  denied,  directions 
as  to  such  admissions  and  denials  will  be  given 
to  the  jury  only  when  the  condition  of  the  plead- 
ings renders  it  necessary ;  explaining  McKinney 
V.  Hartman,  4  Iowa.  154 ;  Fannon  v.  Robinson, 
10  Ibid.  272. 

c.  Direction  of  verdict, 

22.  In  actions  up>on  bills  of.  exchange,  the 
obligations  ot  drawers,  the  sufficiency  of  pro- 
tests, and  the  application  of  statutes  to  the  con- 
tracts of  the  parties  should  be  construed  by  the 
court ;  and  where  the  evidence  is  documentary 
only,  the  court  may  direct  the  jury  as  to  how  j 


they  should  find .  When  there  is  a  conflict  of 
evidence,  the  facts  should  be  determined  by  the 
jury.  Thorp,  Smith  db  Hanchett  v.  Craig,  1(K 
Iowa,  461. 

23.  When  there  is  nothing  for  a  jury  to  de- 
termii)e,  but  the  amount  of  principal  and  inter- 
est due  on  a  note,  it  is  proper  for  the  court  U> 
instruct  them  as  to  the  character  of  their  ver- 
dict. Potter,  White,  NuU  A  Bailey  v.  W,  Jf. 
and  R.  Wooster  et  al.,  10  Iowa,  834. 

24.  Title  papers.  It  is  competent  for  the 
court  to  instruct  the  jury  as  to  who  holds  the 
legal  title  to  real  estate  from  deeds  introduced  in 
evidence,  or  when  the  question  of  title  is  one  of 
law  from  the  evidence.  7 he  State  of  Iov>a  v. 
Belong  et  al.,  12  Iowa,  458 ;  Durham  v.  Daniels,. 
2  Greene,  518. 

26.  Where  testimony  is  conflicting.  Where 
the  evidence  showing  a  contract  in  parol  is  con- 
flicting the  court  should  leave  all  the  questions 
upon  the  contract  to  the  jury,  to  be  determined 
by  the  weight  of  the  evidence.  Kingsbury  v. 
Buchanan,  11  Iowa,  387. 

26.  Where  the  plaintiff's  cause  of  action  was. 
admitted  by  the  pleadings,  Jield,  that  it  was  not 
error  in  the  court  to  instruct  the  jury  to  return 
a  verdict  for  the  plaintiff.  Potter,  White,  Nute 
d  Bailey  v.  W.  M.  and  R.  Wooster  et  al.,  10  lowa^ 
834. 

27.  Facts.  It  is  the  province  of  the  jury  to 
find  a  verdict  upon  the  evidence,  and  it  is  not  com- 
petent for  the  court  to  instruct  a  jury  to  find  a 
defendant  guilty  of  forcible  entry  and  detainer,, 
even  in  the  absence  of  evidence  for  the  defend- 
ant. Oleson  V.  Hendriekson,  12  Iowa,  222  ;  Nap- 
per  V.  Young,  Ibid.  450. 

28.  It  is  not  the  province  of  the  court  to- 
decide  upon  the  sufficiency  of  the  testimony 
pertaining  to  the  facts  in  the  case  ;  nor  to  order 
the  jury  upon  the  facts  to  find  for  either  party. 
The  instructions  should  be  exclusively  limited 
to  the  law  of  the  case.  Woods  v.  Mains,  1  G. 
Qr.  275. 

29.  It  is  the  exclusive  province  of  the  jury  ta 
pass  upon  the  sufficiency  of  evidence  tending  to- 
establish  the  claims  of  the  plaintiff,  and  not 
erroneous  for  the  court,  in  such  case,  to  refuse 
to  take  the  case  from  the  jury,  by  instructing 
it  to  find  for  the  defendant.  Robinson  Y^Th& 
lUinais  Central  R.  R.  Co.,  80  Iowa,  401 ;  Oreenr 
leaf,  admr.,  v.  The  III.  Central  R.  R,  Co.,  20  Ibid 
14. 
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Mode  of  giving. 


d.  Modeofgimng, 

30.  Oral  and  wxitteii  ixurtmotioiis.    By  an 

act  approved  January  15»  1849,  all  instructlonB 
from  difitrlct  judges  to  petit  juries  are  to  be 
given  in  writing.  The  law  took  effect  by  pub- 
lication in  newspapers,  January  81, 1849.  Piersan 
V.  Bairdy  2  G.  Gr.  285. 

31.  But  under  the  Oode  of  1861,  prior  to  the 
Bevision  of  1860,  to  give  oral  instructions  did 
not  constitute  sufficient  cause  for  reversal. 
suae  V.  Leiber,  11  Iowa,  407.  AlUer,  if  either 
party  demanded  the  instructions  to  be  reduced 
to  writing.    StraUan  v.  Patd,  10  Ibid.  189. 

32.  Under  the  Revision  of  1860,  however,  it 
is  error  for  the  court  to  orally  instruct  the  jury, 
or  to  orally  explain  or  modify  an  instruction.* 
ffend  dt  Metzger  v.  Langworthy  cfe  Bros.,  15  Iowa, 
235. 

33.  But  where  an  oral  instruction  is  not  ex- 
cepted to  on  that  ground,  at  the  time,  the  error 
will  be  regarded  as  waived.  TJie  State  v.  SiptUt, 
17  Iowa,  575. 

34.  Injitmctions  asked  by  oounseL  A  court 
need  not  adopt  the  language  of  the  counsel  in  a 
charge  to  a  jury.  It  may  put  aside  the  instruc- 
tions asked  and  charge  the  jury  in  its  own 
language ;  and  the  party  can  only  assig^n  for 
error  an  incorrect  ruling  upon  the  law.  Ruseh 
V.  TJu  City  of  Davenport,  6  Iowa,  443. 

36.  Tlie  practice  of  giving  instructions  to  the 
jury,  as  framed  by  counsel,  is  condemned.  The 
better  practice,  as  a  general  rule,  is  for  the 
judge  to  put  aside  the  instructions  asked  by  the 

*  The  provisious  of  the  Revision  on  the  subject 
of  iustructions,  reprinted  as  sections  2784, 2785, 
2786,  2787.  2788,  2789,  Code  of  1873,  are  as  follows : 

Section  3051.  When  the  anranient  Is  concluded, 
either  party  mav  request  Instructions  to  the  Jur\'  on 
points  of  luw,  which  shall  be  given  or  refused  by  the 
court.  Instructions  asked  shall  be  stated  in  wntlng 
by  the  party,  if  any  one  of  the  other  party,  or  if  the 
court  require  It.  The  party  on  whom  is  the  burden  of 
proof  as  aforesaid  snail  first  demand  his  Instruc- 
tions, then  the  other  party,  and  the  first  party  may 
then  ask  such  alone  asffo  in  reply. 

Sec;.  3060.  There  shall  be  but  two  instructions  at 
most,  written  on  one  sheet  of  paper,  and  the  paper 
shall  be  written  only  on  one  side  thereof,  and  the 
writer  shall  leave  a  margin  on  the  left  hand  side 
thereof  of  about  two  inches,  and  each  Instruction 
demanded  shall  distinctly  and  Intelligibly  refer  to 
the  cause  of  action  to  which  it  is  Intended  to  be  ap- 

5 lied.  If  there  be  several,  or  If  one  cause  of  action  be 
ivlsible  into  different  parts,  then  to  such  part  as  it 
la  intended  to  be  applied. 

Sbg.  3068.  If  the  court  refuse  a  written  Instruction 
as  demanded,  but  give  the  sime  with  a  modification 
which  the  court  may  do,  such  modification  shall  not 
be  by  interlineation  or  erasure,  but  shall  be  well  de- 
fined and  shall  follow  some  such  characterizing 
wordb  as  ''  changed  thus,"  which  words  shall  them- 
selves Indicate  that  the  same  was  refused  as  de- 
manded. 

8bc.  8054.  The  court  must  read  overall  the  Instruc- 
tions which  it  intends  to  give  and  none  others  to 


respective  counsel,  and  cover  the  whole  ground 
of  the  controversy  in  a  corrected  and  methodical 
charge  of  his  own,  stating  the  questions  of  fact 
to  be  decided,  and  the  law  applicable  thereto, 
under  the  issues  and  the  evidence.  The  State 
of  Iowa  y.  Coilin*,  20  Iowa,  85. 

36.  Instructions  must  be  read.  Either  party 
has  a  right  to  insist  upon  having  the  instructions 
read  to  the  jury,  and  such  is  the  better  practica 
LaTigworthy  v.  My  ere,  4  Iowa,  18.  And  under 
section  8054  of  the  Revision  they  must  be  so 
read  without  any  request.    See  note  to  §  32,  aiUe, 

37.  Further  Instruotiona.  As  to  whether  the 
court  lias  on  its  own  motion  the  right  to  further 
charge  the  jury  after  they  have  retired.  ^u«r6. 
State  v.  putt,  11  Iowa,  343. 

38.  But  where  the  jury  could  not  agree  and 
were  brought  into  court,  whereupon  one  of 
them  stated  that  "  he  thought  they  did  not  all 
agree  upon  the  law,  and  the  court,  against 
defendant's  objection,  proceeded  to  give  them 
some  further  instructions,  it  was  hM,  that  the 
action  of  the  court  was  warranted.  Ibid, 

39.  Must  be  given  in  open  court.  Further 
instructions  to  the  jury  after  being  recalled 
should  be  given  in  open  court,  so  that  an  oppor- 
tunity may  be  offered  to  know  what  they  are, 
except  to  them  if  deemed  objectionable,  and 
ask  others  explanatory  if  thought  necessary. 
O'Connor  v.  Guthrie  db  Jordan,  11  Iowa,  80. 

40.  And  not  in  absence  of  party.  After  a 
jury  retire  to  consider  of  their  verdict,  and  come 
into  court  at  an  unusual  hour,  for  further  in- 

the  Jury,  and  must  announce  them  as  given,  and 
shall  announce  as  refused  without  reading  to  the 
Jury,  all  those  which  are  refused,  and  must  write  the 
words  '*  given  "  or ''  refused,"  as  the  case  may  be,  on 
the  margin  of  each  Instruction. 

Sec.  8056.  If  the  giving  or  refusal  be  excepted  to, 
the  same  may  be  without  any  stated  reason  there- 
for, and  all  instructions  demanded  must  be  filed, 
and  shall  become  part  of  the  record. 

Sac.  8066.  Any  decision  or  instruction  of  the  court 
In  favor  of  either  party  may  be  abandoned  by  such 
party  at  any  time  before  the  case  is  committed  to 
the  Jury,  unless  testimony  calculated  to  Influence 
the  minds  of  the  Jury  has  been  afterward  admitted 
or  rejected,  or  when  the  opposite  party  cannot  be 
placed  In  the  same  position  which  he  would  have 
occupied  had  such  decision  or  Instruction  not  been 
given. 

Sec.  8057.  After  argument,  the  court  may  also,  of 
its  own  motion,  charge  the  Jury,  which  charge  shall 
be  exclusively  In  writing. 

Sec.  8058.  The  charge  shall  be  expressed  in  para- 
graphs, and  numbered  consecutlvelv. 

Sec.  8060.  Every  part  or  paragraph  of  the  charge 
shall  be  deemed  approved,  unless  excepted  to  before 
the  retiring  of  the  Jury;  If  so  excepted  to,  that  fact 
and  by  whom  excepted  to,  whether  by  plaintiff  or 
defendant,  shall  be  stated  by  the  court,  on  the  mar- 
gin, against  such  Instruction  or  part  of  the  charge. 

Sec.  8000.  The  court  shall  not  make  any  oral  ex- 
planation of  any  Instruction  or  charge. 
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structions,  it  is  irregular  to  give  each  instruc- 
tions  in  the  absence  of  a  party.  Denis  v.  Fish, 
2  G.  Gr.  447. 

II.  Form  and  Subject-matter. 
a.  Questions  of  fcLct, 

41.  Assumption  of  facts.  Although  an  in- 
struction, requested  bj  counsel,  may  state  the 
law  correctly,  it  should  not  be  given,  if  it 
assumes  facts  to  be  proved  as  true  which  are 
in  issue  before  the  jury.  Luman  v.  Kerr*s 
admr.,  4  G.  Qr.  159  :  Howes  v.  Career,  3  Iowa, 
257  ;  Houston  v.  The  State,  4  G.Gr.  487 ;  Tifield  v. 
Adams,  8  Iowa,  487 ;  Keenan  v.  The  Mo'  Staie 
Mutuallns.  Co.,  12  Ibid.  126 ;  Rvm  v.  The  Steam- 
hoot  War  Eagle,  14  Ibid.  863 ;  Sam^  Case,  9  Ibid. 
874 ;  Napper  v.  T<m7^,  12  Ibid.  450. 

42.  The  charge  of  the  court  should  be  con- 
fined strictly  to  matters  of  law.  The  court 
should  not  comment  on  the  evidence,  and  in- 
struct what  facts  are,  and  what  are  not  proved. 
Russ  et  ux.  V.  The  Steamhoai  War  Eagle,  9  Iowa, 
874. 

43.  Instructions  should  not  assume  a  state  of 
facts  as  established,  or  as  likely  to  be  found  by 
the  jury.    Robinson  v.  CJia/pUne,  9  Iowa,  91. 

44.  Oonstruction  of  instrument.  Where  an 
instruction  extends  merely  to  the  legal  effect 
and  meaning  of  an  instrument,  it  cannot  be  ob- 
jected to  as  an  instruction  upon  the  facts  in  the 
case.    Lucas  v.  Snyder,  2  G.  Gr.  499. 

46.  As  to  sufficiency  of  facts  to  constitute 
ofifense.  It  is  within  the  province  of  the  court 
to  instruct  the  jury  whether  the  facts  claimed 
to  be  proven,  if  believed,  constitute  the  offense 
charged.  Pollard  v.  TJie  State  of  Iowa,  2  Iowa, 
667. 

46.  As  to  facts  not  controverted.  It  is  not 
erroneous  to  assume  a  fact  in  an  instruction, 
which  is  not  denied,  and  in  relation  to  which 
there  is  no  conflict  of  evidence.  Hughes  v. 
Monty,  24  Iowa,  499. 

47.  Collation  of  £eicts.  When  the  court  recites 
the  facts  claimed  to  have  been  proved,  and  di- 
rects the  jury  that  they  are  to  determine 
whether  the  wrongs  were  perpetrated  or  the 
facts  proved,  it  does  not  amount  to  an  instruc- 
tion upon  the  fkcts  in  'the  case.  Pritchett  v. 
Overman,  8  G.  Gr.  531. 

48.  Where  the  court  charges  the  Jury  upon 
the  legal  effsct  of  facts,  and  in  impressive 
argumentative  terms  urges  the  support  of  the 


law  against  mob  violence,  it  cannot  be  regarded 
as  calculated  to  mislead  the  jury.  Ibid. 

49.  In  a  prosecution  for  rape,  the  court  in- 
structed  the  jury  that  if  certain  matters  were 
established,  "  t?ie  other  ingredients  being  found,** 
it  would  be  their  duty  to  convict.  Held,  that 
this  was  not  an  assumption,  by  the  court,  that 
such  ingredients  had  been  found,  and  that  the 
jury  could  only  reasonably  understand  therefrom 
that  if  the  other  ingredients  were  proven,  it  was 
their  duty  to  convict.  The  State  v.  Tarr,  28 
Iowa,  397. 

60.  An  assumption  by  the  court  in  an  instruc- 
tion to  the  jury  in  a  criminal  prosecution,  that 
certain  statements  made  by  the  defendant 
amount  to  a  confession,  when  in  fact  they  merely 
furnish  evidence  to  be  considered  by  the  jury  in 
arriving  at  the  general  verdict,  is  prejudicial 
error.     The  State  v.  Jones,  83  Iowa,  9. 

61.  When  the  court  instructed  the  jury  that 
a  certain  fact  must  be  proved  by  competent  evi- 
dence to  entitle  tlie  plaintiff  to  recover,  it  was 
held,  that  as. nothing  but  competent  evidence  was 
before  the  jury,  whose  province  it  was  to  deter- 
mine  its  sufficiency  or  weight,  the  instruction 
would  not  be  construed  as  directing  the  jury  to 
consider  whether  or  not  it  was  legally  fit  or 
suitable  to  prove  such  fact.  NUesetal.  v.  Sprague 
et  ai.,  18  Iowa,  198. 

62.  It  is  not  the  province  of  the  court,  under 
our  statute,  to  instruct  the  jury  upon  questions 
of  fact.  The  charges  of  a  judge  should  be  con- 
fined exclusively  to  the  law  of  the  case.  Fred- 
erick V.  Oasten,  1  G.  Gr.  401. 

63.  Hypothetical  state  of  facts.  An  instruc- 
tion based  upon  a  hypothetical  state  of  facts,  of 
which  there  is  no  evidence  in  the  case,  is  errone- 
ous. The  First  National  Bank  of  Cedar  Rapids 
V.  Hurford  dt  Brother,  29  Iowa,  579  ;  Trustees  of 
Iowa  CoUege  v.  HiU,  12  Ibid.  462. 

64.  An  instruction  to  the  jury  that  if  the  de- 
fendant did  certain  acts  S{  ecified  they  should 
infer  a  fraudulent  intent,  is  not  obnoxious  to 
the  objection  that  it  assumes  facts  as  proved. 
The  State  of  Iowa  v.  Thompson,  19  Iowa,  299. 

b.  Peiiineney  of  instructions. 

66.  Instructions  containing  abstract  proposi- 
tions of  law.  An  instruction  which,  though 
abstractly  cortect,  is  not  pertinent  to  the  facts 
developed  on  the  trial,  may  be  properly  refused. 
Hypfner  v.  Walsh  et  al.,  8  G.  Gr.  609 ;  Cutter  v. 
Fanning,  2  Iowa,  580 ;   Oroter  v.  DiU,  8  Ibid 
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887;  Pomray  d  Co,  Y.Parmlee,9  Ibid.  140; 
Pdam&urges  v.  Clark  et  cU.,  Ibid.  1 ;  State  v.  Gib- 
bons, 10  Ibid.  117;  Trustees  of  latoa  College  v. 
HOI,  12  Ibid.  463,  473 ;  Shaw  v.  Broton,  18  Ibid. 
o08 ;  Hues  v.  S.  B.  War  Eagle,  14  Ibid.  368 ;  Guest 
V.  Bffirigtan,  Ibid.  80;  Peek  v.  HendershaUy  Ibid.  40; 
Olitsr  V.  Depew,  Ibid.  490 ;  Veaeh  v.  Tlvompsonj 
15  Ibid.  880 ;  State  v.  CorreUe,  12  Ibid.  858 ;  i9<a<« 
V.  Riidjf,  17  Ibid.  39 ;  POes  v.  J3ti^A«,  10  Ibid. 
5T9;  I>raper  v.  ^Ww.  12  Ibid.  816;  OcheUree  v. 
Car/,  23  Ibid.  894 ;  Tisdale  v.  The  Connecticut 
Mutual  Ins.  Co.,  28  Ibid.  12 ;  Messer  v.  Begin- 
nUter,  32  Ibid.  312 ;  The  State  y.  Morphy,  88 
Ibid.  270. 

66.  But  if  instructions  are  pertinent  to  any 
part  of  the  testimony  they  should,  if  correct,  be 
given,  without  regard  td  amount  of  evidence  to 
which  they  apply.  The  State  v.  Gibbons,  10 
Iowa,  117 ;  De  Camp  v,  The  M.  and  M.  B.  B. 
Co.,  12  Ibid.  848. 

67.  Lrrelflfvant  and  inapplicable  instmctions 
which  have  no  bearing  on  the  facts  or  questions 
involved  may  properly  be  refused.  Packer  v. 
Cockayne,  8  G.  Qr.  Ill ;  Penley  v.  Waterhouse,  8 
Iowa,  418;  Butler  d  Bdbertson  v.  Biekets,  11 
Ibid.  107 ;  Gilbert  v.  Mosier,  Ibid.  498 ;  Draper 
v.  EUis,  12  Ibid.  316 ;  The  State  v.  CarretU,  Ibid 
858 ;  Bindskoff  Bros.  v.  Barrett,  14  Ibid.  101 ; 
Corse  Bros.  v.  Sanford,  Ibid.  235;  Beid  v. 
Mason,  Ibid.  541 ;  2he  State  v.  Arthur,  23  Ibid. 
430 ;  OchUtree  v.  Carl,  Ibid.  394. 

68.  The  giving  of  an  instruction  based  upon 
a  theory  or  state  of  facts,  in  respect  to  which 
there  is  no  evidence,  is  error  for  which  the 
judgment  will  be  reversed.  Byington  v.  Mc- 
Cadden,  34  Iowa,  216 ;  Bindskoff  Bros,  dh  Co.  v. 
Curran,  Ibid.  825. 

69.  In  an  action  for  seduction,  the  court 
charged  the  jury,  that  in  estimating  the  plain- 
tiff's damages  they  should  consider  among 
other  things,  "the  loss  of  time  by  her  the 
expense  incurred  for  medical  attendance,  if 
any,  and  board  while  sick,  and  the  like."  It 
was  objected  that  this  instruction  was  erroneous 
because  inapplicable  to  the  testimony,  there 
being  no  evidence  of  loss  of  time  during  sickness, 
or  that  a  physician  was  employed,  or  any  thing 
expended  for  medicine,  nursing  or  other  services. 
It  was,  however,  proved  that  the  plaintiff  had 
given  birth  to  a  child,  though  there  was  no  evi- 
dence as  to  how  many  days  loss  of  time  was 
occasioned  thereby.  Held,  that  there  was  no 
sufficient  error  in  the  instruction  to  justify  a 

Vol.  2. —77 


reversal  of  the  judgment.    Gray  v.  Bean,  27 
Iowa,  221. 

60.  Praotioe.  It  is  not  error  to  refuse  an 
instruction  respecting  a  question  not  put  in  issue 
by  the  pleadings.  The  Iowa  and  Minnesota  B, 
B.  Co.  V.  Perkins,  28  Iowa,  281. 

61.  When  an  irrelevant  instruction  was  given 
which  could  not  prejudice  the  plaintiff,  the 
judgment  will  not  be  reversed.  Sullivan  et  al. 
v.i?V'nn,4G.0r.  544. 

62.  Presumption  of  applicability.  An  in- 
struction  will  not  be  held  inapplicable  when 
evidence  making  it  applicable  would  have  been 
admissible  under  the  issues  raised  by  the  plead- 
ings, and  it  does  not  appear  that  such  evidence 
was  not  introduced.  Gantz  v.  Clark,  81  Iowa, 
254. 

63.  If  the  bill  of  exceptions  does  not  fully  set 
forth  the  evidence  upon  the  point  about  which 
the  court  is  requested  to  charge  the  jury,  but 
still  the  facts  involved  tended  to  raise  that 
point ;  and  when  the  parties  for  whom  the 
verdict  was  given  asked  for  the  instruction,  it 
will  be  presumed  that  the  instruction  was 
applicable,  and  had  some  influence  with  the 
jury.    Carson  v.  Lucore,  1  G.  Gr.  83. 

64.  A  party  complaining  of  the  ruling  of  tho 
court  in  refusing  certain  instructions  must  show 
their  pertinency  under  the  evidence  and  actual 
state  of  the  case  tried.  Frost  v.  Inman,  10  Iowa, 
587. 

66.  Vague  and  impertinent  instructions.  In- 
structions which  are  vague  and  unintelli^ble, 
or  which  have  no  application  to  the  facts  of  the 
case,  should  not  be  given  to  the  jury.  Butler 
and  Bobinson  v.  Biekets,  11  Iowa,  107. 

66.  Immaterial  instructions.  The  court  is 
not  bound  to  give  instructious  which  are  imma^ 
terial.     Peck  et  ux,  v.  Hendershotty  14  Iowa,  40. 

e,  Duplieaie  instructions. 

67.'  It  is  not  error  to  refuse  to  ^ve  instruc- 
tions asked  for,  however  correct  or  applicable, 
if  they  have  in  substance  already  been  given  in 
the  charge  of  the  court.  Baver  v.  Webster^  8 
Iowa,  502 ;  Mofflt  v.  Cresder,  8  Ibid.  122 ;  Mills, 
Horner  <fe  Co.  v.  Mabon,  9  Ibid.  484 ;  Pelamour- 
ges  V.  Clark  et  al.,  Ibid.  1 ;  PayneY.  Billingliam. 
10  Ibid.  860 ;  &ate  v.  Hockenberry  db  Brandt,  11 
Ibid.  269 ;  Trustees  of  Iowa  College  v.  Hill,  12 
Ibid.  462, 478 ;  Peck  v.  Hendershott,  14  Ibid.  40 ; 
Bindskoff  Bros.  v.  Barrett,  Ibid.  101 ;  Buss  v.  S.  B. 
War  Eagle,  Ibid.  868 ;  Beid  v.  Mason,  Ibid.  541; 
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Cousins  y.  Westeott,  15  Ibid.  258 ;  State  y.  Sliseley, 
Ibid.  404 ;  SmUh  y.  QrabU,  14  Ibid.  429 ;  Den^ 
Um  y.  Lewis,  15  Ibid.  801 ;  Payne  y.  Biningham, 
10  Ibid.  860,  866;  Denton  y.  Lewis,  15  Ibid. 
801;  2fason  v.  Woodwo/rd,  16  Ibid.  216,  219; 
Moffltt  y.  OressUr,  8  Ibid.  122 ;  State  y.  BcUdy,  17 
Ibid.  89 ;  State  y.  Borabacker,  19  Ibid.  154 ;  /S^attf 
y.  Sehlagel,  Ibid.  169 ;  Harper  y,  Madren  &  Mar- 
shal, 21  Ibid  407 ;  Tisdale  y.  7^  (7(?nn.  ift^^. 
Life  Ins.  Co.,  28  Ibid.  12 ;  Clinton  Nat.  Bank  v 
Torry,  80  Ibid.  85 ;  Todd  y.  Branner,  Ibid.  439 ; 
TTi^Aeiffi  V.  Fimple,  81  Ibid.  181 ;  Bobinson  y.  5r/t« 
Jtf.  C7ew<rai  ^.  B.  Co.,  80  Ibid.  401 ;  Comstock  v. 
r^5  i>M  Moines  Valley  B.  B.  Co.,  82  Ibid.  876 ; 
TJie  State  v.  Stanley,  88  Ibid.  526;  Koester  y. 
r  A«  City  of  Ottumwa,  84  Ibid.  41. 

d.  Modifications  of  , 

68.  Instructions  may  be  refused,  as  asked, 
and  giyen  in  a  modified  form,  as  the  circum- 
stances and  evidence  in  the  case  may  require. 
Farris  y.  The  State,  2  G.  Gr.  449 ;  ffaU  y.  Hun- 
ter, 4  Ibid.  589  ;  AbboU  v.  Striblen,  6  Iowa,  191 ; 
Busch  y.  The  City  of  Davenport,  Ibid.  4^;  Ti- 
field  y.  Adams,  8  Ibid.  487 ;  The  State  v.  Gib- 
bons, 10  Ibid.  117 ;  Chimes  v.  Martin,  Ibid.  847 ; 
Morrison  v.  Myers,  Turner  ei  cU.,  11  Ibid.  588 ; 
Devan  v.  Hayden,  18  Ibid.  122 ;  Keenan  y.  Mo. 
State  Mut.  Ins.  Co.,  12  Ibid.  126 ;  Woodward  y. 
Laverty,  14  Ibid.  881. 

69.  It  is  not  error  to  modify  an  instruction, 
wbicli,  Uiough  containing  correct  law,  might,  in 
yiew  of  the .  peculiar  facts  in  the  case,  mislead 
the  jury  if  given  as  asked.  Burlington  Gas 
Light  Co.  v.  Green,  Thomas  ds  Co.,  22  Iowa,  508 
HaU  y.  Hunter,  4  G.  Gr.  589. 

70.  Modifications  of  instructions  should  not  be 
made  by  interlineations  or  erasures.  PhiUips  y. 
Starr  db  Co.,26  Iowa,  849. 

7L  Modifications  made  by  the  court,  in  an  in- 
struction asked  by  a  party,  should  be  pertinent ; 
and  when  the  modification  made  is  erroneous, 
if  pertinent,  the  judgment  will  be  reversed. 
State  y.  Green,  20  Iowa,  424. 

III.  How  Instrucjtions  ark  to  be  Construed. 

72.  Oonsidered  together.  Instructions  must 
be  regarded  as  a  whole,  and  a  specific  objection 
cannot  prevail  against  one,  if  the  instructions 
taken  together  cover  the  point  objected  to. 
Hamilton  v.  State  Bank,  22  Iowa,  806 ;  Smothers 
y.  Hanks,  84  Ibid.  286 ;  Parker  v.  The  Dub.  S. 
W,  B.  B.  Co.,  Ibid.  899. 


73.  Instructions  should  be  construed  in  con- 
nection with  the  actual  facts  of  the  case,  and  if» 
as  thus  construed,  they  are,  when  taken  to- 
gether, correct,  the  fact  that  isolated  portions 
are  subject  to  criticism,  as  being  erroneous,  con- 
stitutes no  sufficient  cause  for  reversal.  Burling- 
ton Gas  Light  Co.  v.  Greene,  Thomas  cfe  Co.,  28 
Iowa,  289. 

74i  An  instruction,  which,  when  considered 
abstractly,  would  be  regarded  as  erroneous^ 
furnishes  no  ground  for  reversal,  if,  when  con- 
sidered in  connection  with  the  other  instructions 
given,  its  legal  application  becomes  apparent. 
Ferguson  v.  Beadle  A  Slea,  80  Iowa,  477. 

76.  If,  as  a  whole,  instructions  given  by  the 
court  to  the  jury  contain  a  correct  exposition  of 
the  law  governing  the  case,  the  appellate  court 
will  not  interfere,  although,  separately  consid- 
ered, they  might  be  objectionable.  Brown  y. 
Bridges,  81  Iowa,  188 ;  The  State  v.  Shean,  82 
Ibid.  88. 

76.  But  an  instruction  which  has  a  tendency 
to,  and  probably  did,  mislead  the  jury,  when 
taken  singly,  is  erroneous,  even  though  the  in- 
structions when  all  taken  together,  embody  th» 
law.    Price  v.  Mahoney,  24  Iowa,  582. 

77.  Instructions  are  not  to  be  construed  ab- 
stractly but  as  a  whole,  and  according  to  their 
plain  and  ordinary  meaning  rather  than  to  any 
test  of  hypercriticism  of  language.  Smothers  v. 
Hanks,  84  Iowa,  286. 

IV.  Exceptions  to  Instructions. 

78.  When  taken.  Exceptions  to  instructions 
must  be  taken  at  the  time,  and  this  must  appear 
from  the  transcript.  Bawlins  v.  Tucker,  8  Iowa, 
218 ;  Brewington  v.  Patton  et  al.,  1  Ibid.  121 ; 
HaU  v.  Denise,  6  Ibid.  584 ;  T?ie  State  of  Iowa  v. 
Moran,  7  Ibid.  236 ;  McKell  v.  Wright,  Evans  dt 
Co.,  4  Ibid.  504;  Talty  v.  Lusk,  Ibid.  469; 
Whitney  v.  Olmstead,  5  Ibid.  878 ;  Gover  v.  Dia, 
8  Ibid.  887 ;  The  State  v.  Burge,  7  Ibid.  255 ;  The 
State  v.  Hussey,  Ibid.  409 ;  Morse  v.  Close^  11 
Ibid.  98 ;  Davenport  v.  Cummings,  15  Ibid.  219 ; 
McKeU  v.  Wright,  Evans  A  Co.,  4  Ibid.  504; 
Th4)mson  v.  Wilson,  26  Ibid.  120,  and  cases 
cited  in  title  Exceptions  and  Bills  of  Excep- 
tions, §  1. 

79.  How  taken.  A  general  exception  to  the 
instructions  of  tlie  court  is  not  sufficient  if  any 
portion  of  the  charge  can  be  sustained.  The 
exception  must  be  more  specific.  Loomis,  Conger 
db  Co.  y.  Simpson,  18  Iowa,  582 ;  Davenport  Q 
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Z.  S  C,  Co,  ▼.  The  City  of  Davenport,  Ibid.  229 ; 

WUhslmi  V.  Leonard,    Ibid.   830;    Counns   v. 

Westeott,  15  Ibid.  253 ;  Jack  v.  Naber,  Ibid.  450 ; 

Broicn  v.  Jefferaon  County,  16  Ibid.  339 ;  Peck  y, 

Uenderthott,  14  Ibid.  40 ;  Shephard  v.  Brenton, 
20  Ibid.  41 ;  Spray  v.  Scott,  Ibid.  473 ;  Verhaf  v. 
Hotiwenlengea,  21  Ibid.  429 ;  Redman  db  Fear  v. 
Malvin  d  Cloud,  23  Ibid.  296 ;  Mershon  v.  TA6 
Nat,  Ins,  Co. ,  84  Ibid.  87 ;  Carpenter  v.  Parker 
et  ai.,  23  Ibid.  450.  The  case  of  Eyeer  v.  Weiseger- 
her,  2  Iowa,  463,  holding  a  contrary  rule,  is  no 
•  longer  law. 

80.  So  where  instructions  asked  hj  either 
party  are  given  against  objections  of  the 
opposite  party,  each  of  the  instructions  objected 
to  should  be  marked  "  excepted  to."  Davenport 
Gas-Light  and  Coke  Co.  v.  The  City  of  Daven- 
port, supra;  Armstrong  v.  Pierson,  15  Iowa, 
476 ;  Lyons  v.  Thompson,  16  Ibid.  62 ;  Sheppard 
V.  Brenton,  supra. 

81.  But  when  instructions  are  asked  and  re- 
fused and  such  refusal  is  noted  in  the  margin  of 
each  instruction,  a  general  exception  presents  a 
question  for  review  upon  each  instruction  so  re- 
fused. The  Davenport  Qas-Light  and  Coke 
Comjmny  v.  The  City  of  Davenport,  13  Iowa,  229. 

82.  Whore  no  part  of  charge  la  correct. 
And  an  exception  to  the  entire  charge,  and  not 
to  the  objectionable  part,  when  no  part  of  the 
charge  is  correct,  is  good.  Otherwise,  where 
part  of  the  instruction  is  indisputably  correct. 
Eddy  V.  Howard,  23  Iowa,  175. 

83.  Where  the  court  submitted  to  counsel 
certain  instructions  to  be  given  on  a  particular 
subject,  but  which  the  court  afterward  refused 
to  give,  which  was  excepted  to,  and  in  their 
place  guve  another  instruction,  which  also  was 
excepted  to.  Held,  that  the  entire  action  was 
excepted  to,  the  matter  of  the  instruction,  as 
well  as  the  manner  and  time  of  giving  it.  Ibid, 

84.  Instmotiona  which  are  not  signed  by  the 
Judge  nor  filed  with  the  clerk,  and  which  are 
not  marked  either  "  given  "  or  "  refused  "  will 
not  be  considered  by  the  supreme  court.  The 
State  of  Iowa  v.  Wairous,  13  Iowa,  489. 

85.  Bill  of  exceptions.  When  the  ruling  of 
the  court  upon  instructions  is  noted  in  the 
margin  thereof,  with  exceptions  thereto,  in 
accordance  with  the  provisions  of  sections  3054, 
3055  of  the  Revision  of  1860,  they  become  a 
part  of  the  record,  and  may  be  reviewed  by  the 
supreme  court  without  a  formal  bill  of  excep- 
tions, but  a  bill  of  exceptions  is  preferable. 


CadwaUader  dk  Co,  v.  Blair  db  Van  Nostrand,  IS 
Iowa,  420. 

86.  But  prior  to  the  Revision  a  different  rule 
prevailed,  and  in  order  to  have  them  reviewed, 
it  was  necessary  to  embody  the  instructions  in  a 
bill  of  exceptions.  Ewing  v.  Scott,  2  Iowa,  447 ; 
Eyser  v.  Weissgerber,  Ibid.  463 ;  Claussen  v. 
Lafram,  1  Ibid.  226 ;  Mumm^  v.  McKee,  10  Ibid. 
107;  Fletcher  v.  Burroughs,  Ibid.  557;  Morse  v. 
Close,  11  Ibid.  93.  A  certificate  by  the  clerk  was 
not  sufficient.  Knight  v.  KeUey,  10  Iowa,  104 ; 
Pierce  Bros,  db  Flanders  v.  Lf/cke  dk  Co.,  11  Ibid. 
454 ;  Wlieeler  v.  Smith,  13  Ibid.  564.  Nor  could 
they  be  attached  to  the  l^ill,  but  must  be  em- 
bodied in  it.     Fletcher  v.  Burroughs,  supra. 

87.  In  criminal  caaes.  Under  sections  4813^ 
4814  of  the  Revision  of  1860,  instructions  in 
criminal  cases,  when  properly  signed  and  filed, 
become  a  part  of  the  record.  The  State  v. 
McCombs,  13  Iowa,  426. 

88.  But  it  is  not  sufficient  for  them  to  be 
referred  to  in  a  motion  for  a  new  trial  embodied 
in  a  bill  of  exceptions.  They  must  be  signed 
and  filed,  or  embodied  in  a  bill  of  exceptions  ^ 
they  do  not  become  a  part  of  the  record.  7%e 
State  V.  Gebh^irdt,  13  Iowa,  473 ;  State  v.  Watrous,. 
Ibid.  489. 

89.  So  while  in  civil  cases  a  formal  bill  is  not 
necessary  where  the  ruling  of  the  court,  with 
the  exceptions  thereto,  is  noted  in  the  margin,, 
a  statement  by  the  clerk  that  certain  instruc- 
tions were  given  is  insufficient.  CadwaUader  dh 
Co.  V.  Blair  dt  Van  Nostrand,  18  Iowa,  420. 

V.  Review  of  Rullngs  on  Instructions. 

90.  Applicability  mnst  be  shown.  The  ac- 
tion of  the  court  below  in  giving  or  refusing 
instruction  will  not  be  reviewed,  unless  the  evi- 
dence or  sufficient  of  it  to  show  their  applicabil- 
ity is  properly  embraced  in  the  record.  HaU  v. 
Hunter,  4  G.  Gr.  539 ;  Porter  v.  Walker,  1  Iowa, 
456 ;  Conger  v.  Dean,  3  Ibid.  463 ;  Welsh  v.  Savery, 
4  Ibid.  241 ;  Beebe  v.  Stutsman,  5  Ibid.  271 ;  Pot- 
ter, White,  Nute  db  Bailey  v.  Wooster  et  al.,  10 
Ibid.  334 ;  Staie  v.  Quick  db  Mullen,  Ibid.  451  ; 
WiUiams  v.  Parker,  Ibid.  590 ;  Frbst  v.  Inman, 
Ibid.  587 ;  Fletcher  et  ux.  v.  Burroughs  et  ux.. 
Ibid.  557 ;  NoUen  v.  Wisn&r  db  Van  Vark,  11 
Ibid.  190 ;  Wisner  db  Co,  v.  Brady,  Ibid.  248  v 
State  V.  Leis,  Ibid.  416  ;  Paden  v.  Qrifflth  et  al., 
12  Ibid.  272 ;  State  v.  Corrette,  Ibid.  358 ;  Ora^^ 
V.  Earl,  13  Ibid.  188, 191 ;  Hamline  v.  Beck,  Ibid. 
602 ;  Beid  v.  Mason,  14  Ibid.  541 ;  Butler  v.  Bp 
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ingUm,  Ibid.  694;  Hardin  v.  Snyder ,  15  Ibid. 
460 ;  Smith  v.  QrabU,  14  Ibid.  429, 430 ;  Lauman 
Hedges  <jfe  Co,  v.  Nieols,  15  Ibid.  161 ;  Cousins  v. 
WestcoU,  Ibid.  255;  Hardin  v.  Snyder,  Ibid. 
460 ;  Lyons  v.  Thompson,  16  Ibid.  62,  67 ;  State 
T.  Arnold,  12  Ibid.  479 ;  DUley  v.  Nuaum,  17 
Ibid.  238;  Shephard  v.  Brenton,  20  Ibid.  41; 
TTt/^Joaj  V.  McCune,  21  Ibid.  294;  Stewart  v. 
.BuA(3>p,  83  Ibid.  584 ;  T^e  State  v.  Hamilton,  32 
Ibid.  272. 

91.  An  instruction  stating  principles  of  law 
pertinent  to  the  issue  and  responsive  to  the 
averments  of  the  declaration  should  not  be  re- 
fused ;  and  the  evidence  to  which  such  instruc- 
tion is  applicable  need  not  be  set  out  in  a  bill  of 
exceptions.    Powers  v.  Bridges,  1  Q.  Gr.  235. 

92.  Practioe.  The  refusal  of  an  unobjection- 
able instruction  will  not  be  deemed  sufficient 
ground  for  reversal,  where  all  of  the  instructions 
nor  the  evidence  upon  which  the .  one  refused 
was  based,  is  not  contained  in  the  record.  Bower 
<&  Co.  V.  Stewart,  30  Iowa,  579. 

93.  Where  the  testimony  is  not  disclosed,  and 
an  instruction  is  refused,  which  in  a  possible 
state  of  proof  would  be  correctly  refused,  the 
supreme  court  will  not  presume  such  refusal  to 
be  erroneous.  Porter  v.  Walker,  1  Iowa,  456 ; 
The  State  v.  Corrette,  12  Ibid.  858. 

94.  The  appellate  court  will  presume  that  an 
instruction  given  by  the  court  below  was  perti" 
nent  to  the  case.  McOinnis  v.  Hart  et  al.,Q  Iowa, 
204. 

96.  The  pertinency  of  instructions,  which  are 
correct  as  abstract  propositions  of  law,  will  not 
be  considered  by  the  supreme  court  when  the 
record  does  not  embrace  all  tke  evidence  sub- 
mitted in  the  court  below.  DUley  v.  Nusum,  17 
Iowa,  238. 

96.  The  objection  that  an  instruction  fails  to 
present  the  law  fully  will  not  be  considered 
where  it  does  not  appear  that  all  of  the  instruc- 
tions are  embodied  in  the  record. 

97.  So  of  the  objection  that  the  instructions 
are  inapplicable  to  the  facts  when  all  of  the 
evidence  is  not  contained  in  the  transcript.  Th>e 
State  V.  Hamilton,  82  Iowa,  572. 

98.  The  supreme  court  will  not  review  instruc- 
tions given  to  the  jury  by  the  court  below  when 
the  record  does  not  show  that  exceptions  were 
taken  thereto.  Wilcox  v.  McCune,  21  Iowa,  294 ; 
Parsons  v.  Chapman,  11  Ibid.  294. 

99.  Brror  without  pr^dlcoi  The  giving  of 
an  erroneous  instruction  which  could  under  the 


facts  of  the  case  have  worked  no  prejudice  to 
the  party  complaining,  is  not  sufficient  ground 
for  reversal.  Thompson  v.  Blanehard,  2  Iowa, 
44 ;  Byser  v.  Weissgerber,  Ibid.  463 ;  McOreggor, 
Laws  <fc  Blackmore  v.  ArmiU,  Ibid.  80;  Arm- 
strong V.  Pierson,  8  Ibid.  29 ;  Dunham  v.  Dennis, 
9  Ibid.  543;  The  State  v.  Finan,  10  Ibid.  20; 
The  State  v.  Cooster,  Ibid.  453;  CadwaUader  <ft 
Co.  V.  Blair  etal.,  18  Ibid.  420;  Mohn  v.  Stoner, 
14  Ibid.  115;  DeMoss  v.  Haycock,  \^  Ibid.  149; 
RuUe  V.  McDonald,  18  Ibid.  493 ;  Lacey  v.  Strang- 
han,  11  Ibid.  258 ;  Pan'son  v.  Hedges,  15  Ibid.  119 ;  • 
Claggett  v.  Cardee,  16  Ibid.  487 ;  The  State  v. 
Oreesenhouse,  29  Ibid.  228  ;  Bondurant  v.  Craw- 
ford, 22  Ibid.  240 ;  McNaUy  v.  Shdt>e  et  al..  Ibid. 
49;  OcheUree  v.  Carl,  23  Ibid.  394;  Shafer  v. 
GriTnes,  Ibid.  550 ;  Hunt  d  Co,  v.  if.  W.  R,  iJ.  Co., 
26  Ibid.  353;  Bareraft,  George  <fe  Co.  v.  Car- 
worth,  29  Ibid.  462 ;  Jewett  et  al.  v.  The  Home 
Ins.  Co.,  Ibid.  562 ;  The  State  v.  Sanders,  30  Ibid. 
582 ;  Majxwell  db  Downs  v.  OUbbs,  32  Ibid.  32. 

See  also  New  Trial  ;  Practice. 

VI.  MiSCBLLANEOUa  MATTERS. 

100.  RefosaL  A  court  is  justified  in  refusing 
instructions  which  are  calculated  to  mislead  the 
jury,  although  it  may  state  a  principle  of  law 
correctly.    Hall  v.  Hunter,  4  G.  Qr.  539. 

101.  In  an  action  upon  an  attachment  bond, 
it  is  error  in  the' court  to  refuse  instructions 
asked  in  relation  to  damages,  when  such  in- 
structions were  in  strict  accctt^ance  with  the 
Code  of  1851.  Webster  et  al,  v.  Raur,  4  G.  Gr. 
426: 

102.  It  is  not  error  to  refuse  instructions 
which  can  be  properly  given  only  with  modifi- 
cation. Morrison  v.  Myers  db  2\irn&r  et  al.,  11 
Iowa,  538 ;  Grimes  v.  Martin,  10  Ibid.  847 ; 
Bevan  v.  Hayden,  13  Ibid.  122. 

103.  An  instruction  which  is  erroneous  in 
part  may  be  refused  entire  by  the  court.  Keenan 
V.  T/ie  Missouri  State  Mutital  Insurance  Co.  and 
Ryder  v.  T?ie  same,  12  Iowa,  126. 

104.  The  jury  submitted  two  questions  in 
writing  to  the  court ;  whereupon  they  were  told 
orally  that  the  questions  had  nothing  to  do 
with  the  case,  and  that  it  was  their  duty  to  pro- 
ceed and  determine  the  case  under  the  evidence 
and  instructions  already  given  ;  held,  that  refus- 
ing orally  to  further  instruct  the  jury  was  not 
erroneous.    Sullivan  v.  Collins,  18  Iowa,  228. 
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106.  Oonstmction  of  writing.  The  proper 
construction  of  an  instrument  of  writing,  and 
the  meaning  of  the  words  used,  is  to  be  deter- 
mined by  the  court.  Pickerel  y.  Careon,  8  Iowa, 
544. 

106.  of  words.    In  an  action  of  trespass, 

in  which  it  was  charged  that  the  cattle  of  the 
defendant  broke  plaintiff 's  close,  the  court,  after 
defining  a  lawful  fence,  instructed  the  jury  that 
whether  the  fence  was  a  lawful  and  good  one 
was  in  the  discretion  of  the  jury.  It 'was  held 
that  the  word  disereHon  in  its  proper  sense  im- 
plies judgment,  and  that  used  in  that  sense  the 
instruction  was  correct.  MeManue  v.  Finan,  4 
Iowa,  288. 

107.  Duty  of  Jury.  It  is  the  duty  of  the  jury 
to  find  a  verdict  according  to  the  law  as  given  in 
the  instructions  of  the  court.  Where  instrnc- 
tions  are  erroneous,  the  remedy  of  the  party  prej- 
udiced thereby  is  by  exception  and  appeal. 
JetffeU  <t  Boat  v.  &maH  db  Oillett,  11  Iowa, 
505. 

108.  Verdict  against  instructions.  A  jury 
in  agreeing  upon  its  verdict  must  be  governed 
by  the  law  as  given  in  the  instructions  of  the 
court ;  and  the  supreme  court  will  not  review 
instructions  when  the  verdict  is  inconsistent 
therewith.    Saverp  v.  BueUk,  11  Iowa,  488. 

109.  It  is  the  duty  of  a  jury  to  take  the  law 
as  given  by  the  instructions  of  the  court. 
Savery  v.  Baeick,  11  Iowa.  487 ;  Taylor  v.  Cook  et 
al.,  14  Ibid.  50^ 

no.  Instruction:  pleading:  practioe.  A 
party  cannot  complain  of  an  instruction  which 
is  baaed  upon,  and  harmonizes  with,  an  issue 
which  he  himself  has  tendered.  Error  in  the 
giving  of  an  instruction  must  be  affirmatively 
shown.     Osgood  v.  Bringolf,  82  Iowa,  265. 

111.  An  olidection  which  could  have  been 
taken  advantage  of  by  demurrer,  cannot  be 
raised  for  the  first  time  by  an  instruction,  after 
trial  on  the  merits.  Young  v.  Broadbent,  23 
Iowa,  589. 

112.  Unintentional  error.  Where  an  errone- 
ous instruction,  offered  by  the  successful  party, 
is  by  mistake  handed  by  the  court,  to  the  jury, 
and  by  them  taken  to  their  room,  and  there  is 
no  showing  but  that  it  was  read  and  considered 
by  them,  the  case  will  be  reversed.  Harlin  v. 
The  Chicago  R.  I.  db  P.  B.  B.  Co.,  31  Iowa,  870. 

See  Appeal  ;  New  Trial  ;  Practice. 
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(1)  Conditions  against  other  insurance, 

(2)  Conditions  ctgainst  incumbrances, 
(8)  Conditions  against  change  of  «n< 

teresl, 
h.  Misstatements  in  application, 
e.  Other  causes. 

VII.  Mutual  Insurance  Ck>MPANiE8. 
VIII.  Life  Insurance. 

IX.  Waiver  of  Breach  of  Conditions. 

a.  Fire  insurance  policies, 

h.  Life  insurance  policies, 
X  Miscellaneous  Matters. 


I.  What  Interests  are  Insurable. 

1.  A  legal  or  equitable  title  to  the  property 
insured  is  not  necessary  to  constitute  an  insura- 
ble interest.  Any  interest  is  insurable  when  the 
injury  thereto,  which  is  insured  against,  would 
bring  upon  the  insured,  by  its  immediate  and 
direct  effect,  a  pecuniary  loss.  Garter  v.  The 
Humboldt  Fire  Insurance  Company,  12  Iowa,  287. 

2.  A  mechanic's  lien  constitutes  an  insura- 
ble interest.  Stout  v.  The  City  Fire  Insurance 
Company  of  New  Haven,  12  Iowa,  371. 

3.  The  assignee  of  a  title  bond,  for  real 
estate,  upon  which  valuable  improvements  have 
been  made  by  the  obligee,  has  an  insurable 
interest  in  the  property  therein  described. 
Ayers  v,  2he  Hartford  Fire  Insurance  Company, 
17  Iowa,  176. 

4.  Stock  in  a  corporation.  The  owner  of 
stock  in  a  corporation  organized  for  pecuniary 
profit  has,  by  reason  of  such  ownership,  an  in- 
surable interest  in  the  corporate  property.  A 
qualified  interest,  or  any  interest  in  the  subject- 
matter,  is  the  subject  of  insurance.  What 
interests  are  and  what  are  not  the  subject  of 
insurance,  defined  by  Miller,  J.,  and  the 
authorities  collated.  Warren  et  al.  v.  Tlie 
Davenport  Fire  Insurance  Company,  81  Iowa,  464. 

5.  Should  be  determined  by  Jury.  The 
question  as  to  whether  the  plaintiff^  in  an  ac- 
tion on  a  policy  of  insurance  had,  under  the 
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facts  of  the  case,  an  insurable  interest  in  the 
property,  should  be  left  to  the  determination  of 
the  jury  under  proper  instructions  from  the 
court.  MUcTuU  v.  The  Home  Ins,  Co.,  83  Iowa, 
421. 

II.  What  Amounts  to  an  Instjrancb. 

6.  Agreements  for  insuranoe.  An  agreement 
of  insurance  was  made  between  the  parties  by 
their  agents  on  the  20th  day  of  March ;  on  the 
night  of  the  same  day  the  property  was  de- 
stroyed by  fire  ;  on  the  morning  of  the  21st  the 
policy  was  executed,  delivered  and  received  in 
perfect  accordance  with  that  ai^reement,  both 
parties  being  ignorant  of  the  fire.  Held,  that 
the  policy  was  binding  and  valid.  The  OUy  of 
Davenport  v.  The  Peoria  Marine  and  Fire  In- 
surance Company,  17  Iowa,  276. 

7.  And  it  seems  well  settled  that  an  agree- 
ment of  this  character,  made  with  the  agent, 
would  be  binding  and  enforceable  against  the 
company  even  where  no  policy  had  issued  before 
the  loss.  (Citing  Hamilton  ▼.  Lycoming  Ins, 
Co.,  5  Barr.  339;  Andrews  v.  The  Essex  Fire 
and  Marine  Ins.  Co.,  3  Mason's  C.  C.  6; 
McCuOough  v.  Eagle  Ins.  Co.,  1  Pick.  278 ;  PaXm, 
admr.,  v.  Tfie  Medina  Ins.  Co.,  20  Ohio,  529; 
Taylor  v.  The  Merchanti^  Fire  Ins.  Co.,  9  How. 
<U.  S.)  390 ;  Carpenter  v.  The  Mutual  Safety  Ins. 
Co.,  4  Sandf.  Ch.  408;  Perkins  v.  T7t.e  Washing- 
ton Ins.  Co.,  4  Ck)w.  645 ;  Lightbody  v.  The  North 
American  Ins.  Co.,  23  Wend.  18 ;  Kohne  v.  The 
Ins.  Co.  of  North  America,  1  Wash.  C.  C.  93 ; 
Franklin  Fire  Ins.  Co.  v.  Hewett,  Alison  dh  Co.,S 
B.  Monr.  231.)  Ibid. 

8.  Charter  limitatioiui.  A  provision  in  a 
charter  of  an  insurance  company  "  that  all  poli- 
cies of  insurance  made  by  the  corporation  shall 
be  subscribed  by  the  president,  or,  in  case  of 
his  death  or  absence,  by  the  vice-president,  and 
countersigned  and  sealed  by  the  secretary  of 
the  company  ; "  held,  that  a  contract  or  agree- 
ment to  execute  a  policy  of  insurance  was  not 
within  the  terms  of  the  charter  and  was  valid, 
though  made  in  parol  by  an  agent.  The  City  of 
Davenport  v.  The  Peoria  Marine  and  Fire  In- 
surance Co.,  17  Iowa,  276. 

9.  Relation  back.  The  doctrine  that  an  act 
done  at  one  time  may  take  effect  as  of  a  prior 
time  by  relation  back  to  the  principal  contract 
is  applicable  to  contracts  of  insurance;  the 
agreement  to  insure  being  the  principal  act,  the 
payment  of  the  premium  and  the  formal  execu- 


tion of  the  policy  may  be  concurrent  therewith 
or  subsequent  thereto.  Ibid. 

10.  Commencement  of  policy.  A  person  ap- 
plied to  the  authorized  agent  of  an  insurance 
company  for  insurance  on  his  property,  on  the 
18th  day  of  the  month,  and  it  was  agreed  that 
the  agent  should  issue  the  policy  and  send  it  to 
the  applicant  on  that  day.  The  policy  was  in 
fact  issued  on  that  day,  but  was  not  delivered 
to  the  applicant  nor  the  premium  received 
thereoB  until  the  22d  of  the  month.  Held,  that 
the  policy  should  be  considered  as  commencing 
on  the  18th,  instead  of  upon  the  22d,  the  date  of 
its  delivery.  Hubbard  ds  Spen^cer  v.  TJie  Hart- 
ford Fire  Ins.  Co.,  33  Iowa,  326. 

11. Held,  also,  where  the  applicant  ap- 
plied to  another  company  for  insurance,  and  the 
terms  thereof  .were  agreed  upon  between  him 
and  the  agent,  but  the  latter  having  no  blank 
policies  executed  to  the  applicant  a  receipt  for 
the  amount  of  the  premium  then  paid  by  him, 
specifying  the  property  to  be  insured,  and  stipu- 
lating that  a  policy  would  be  issued  as  soon  as 
a  blank  should  be  received,  that  the  effect  of 
the  receipt  was  to  bind  the  company  the  same 
as  if  a  policy  had  been  issued.  Ibid. 

IIL  Construction  and  Effect  of  Policy. 

12.  Warranties.  The  policy  recited,  in  the 
description  of  the  building  insured,  that  it  was 
^'  occupied  for  stores  below,  the  upper  portion  to 
remain  unoccupied  during  the-  continuance  of 
the  policy."  Held,  1.  That  the  recital  as  to  the 
occupancy  of  the  lower  story  constitutes  an 
affirmative  or  express  warranty,  which,  if  false 
at  the  time  the  policy  was  issued,  would  operate 
to  avoid  it,  whether  material  to  the  risk  or  not, 
but  it  was  not  a  continuous  warranty  ;  2.  That 
the  stipulation  in  regard  to  the  upper  story  of 
the  building  constituted  a  promissory  or  execu- 
tory warranty,  a  non-compliance  with  which,  at 
any  time  during  the  existence  of  the  policy, 
would  operate  to  avoid  it,  whether  material  to 
the  risk  or  not.  Stout  v.  Th^  City  Fire  Insur- 
ance Co.,  12  Iowa,  371. 

13.  general  rule.    The  rule  recognized 

that  though  a  warranty  must  be  complied  with 
even  in  matters  that  do  not  seem  to  affect  the  nek, 
yet  the  court  are  liberal  to  the  assured  in  giving 
an  interpretation  to  the  warranty,  and  will  be 
strict  in  requiring  the  insurer  who  draws  up 
the  policy  and  deliberately   chooses  his  own 
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langaage,  to  ase  such  as  will,  in  the  literal  un- 
derstanding, clearlj  convey  the  intended  mean- 
ing. Carter  v.  The  Humboldt  Fire  Ins.  Co.,  17 
Iowa,  456. 

1^  Oonstruction  of  pdioy.  The  property 
issued  was  described  in  the  policy  as  follows : 
"  The  five-story  brick  building  and  three-story 
brick  addition,  known  as  the  Lawrence  block, 
occupied  as  stores  on  the  first  floor,  the  upper 
portion  intended  for  a  hotel,  and  to  be  unoccu- 
pied during  the  continuance  of  this  policy,  and 
situated  on  the  east  side  of  Main  street,  between 
Ninth  and  Tenth  streets."  Reld,  1.  That  it  was 
not  a  warranty  that  all  the  rooms  on  the  first 
floor  were  occupied.  2.  That  if  any  of  the  rooms 
on  said  floor  were  occupied,  the  others  remain- 
ing unoccupied,  the  language  of  the  policy  was. 
met.  Ibid. 

16.  Trust  property.  A  condition  in  a  policy 
of  insurance  provided,  '•  that  property  held  in 
trust,  or  on  commission,  must  be  insured  as 
such,  otherwise  the  policy  will  not  cover  such 
property.  »  ♦  »  ♦  By  property  held  in 
trust,  is  intended  property  held  under  a  deed  of 
trast,  or  under  the  appointment  of  a  court,  or 
held  as  collateral  security."  Held,  that  holding 
property  in  secret  trust,  to  defraud  the  cred- 
itors of  the  real  owner,  was  not  such  a  holding 
in  trust  as  was  contemplated  by  the  condition 
—  that  if  held  as  security  for  a  debt,  it  would 
l)e  within  the  condition.  Ay  ere  y.  The  Hartford 
Fire  Insurance  Company,  17  Iowa,  176. 

16.  Condition  against  assignment  A  con- 
dition in  a  policy  of  insurance  to  the  effect  that 
if  the  policy  shall  be  assigned,  either  before  or 
after  loss,  without  the  consent  of  the  company, 
the  assured  shall  not  be  entitled  to  recover  from 
tlie  company  any  loss  occurring,  will  not,  es- 
pecially in  view  of  section  1798  of  the  Revision, 
preclude  the  designee  of  the  policy  from  recov- 
ering.* Mershon  v.  The  Nat.  Ins.  Co.,  84  Iowa, 
87. 

17. against  increase  of  risk.  Defendants 

insured  plaintiff's  dwelling-house,  horses,  etc., 
against  loss  or  damage  by  fire.  The  dwelling- 
house  was  stated,  in  the  application  for  the 
policy,  to  be  in  section  22.  The  policy  con- 
tained this  condition :  "If  the  risk  be  increased 

*  Section  1708.  When  bv  the  terms  of  an  instru- 
ment its  assignment  is  prohibited,  an  assignment  of 
it  shall  nevertheless  be  valid,  but  the  maker  may 
avail  himself  of  anv  defense  or  set-off  legal  or  equita- 
ble against  the  assignee  which  he  may  have  against 
any  assignor  thereof  before  suit  is  commenced 
thereon. 


by  the  erection  of  adjacent  buildings,  or  by  any 
other  means  whatever,  without  the  assent  of 
the  company,  the  policy  shall  become  void." 
Pluntiff,  a  farmer,  in  the  ordinary  pursuit  of 
his  business,  stopped  over  night  at  a  hotel,  and 
put  his  horse  into  the  hotel  bam,  which  was 
burned,  and  with  it,  plaintiff's  horse,  for  the 
loss  of  which  he  brings  this  action.  Hdd^  that 
the  risk  assumed  by  defendants  did  not  limit 
the  use  of  plaintiff 's  horse  to  section  22,  but  ex- 
tended to  the  usual  and  ordinary  use  of  the 
horse,  whether  on  the  farm  or  temporarily 
away  from  it.  Peterson  v.  The  Mississippi 
VaUey  Ins.  Co.,  24  Iowa,  494. 

rv.  Notice  and  Proof  of  Loes. 

18.  Compliance  of  condition  miut  be  shown. 
Where  by  the  terms  of  a  policy  it  is  provided 
that  In  case  of  loss  the  assured  shall  furnish  to 
the  company  an  account  or  proof  of  the  loss,  a 
compliance  with  such  condition  must  be  alleged 
and  shown  to  entitle  the  plaintiff  to  recover, 
unless  there  has  been  a  waiver  thereof  on  the 
part  of  the  company.  Keenan  v.  TIia  Ko.  State 
Mut.  Ins.  Co.,  12  Iowa,  126 ;  MitcMl  v.  Tlie 
Home  Ins.  Co.,  82  Ibid.  421. 

19.  Waiver.  Mere  silence  on  the  part  of  the 
company  after  reviewing  an  insufficient  accouut 
does  not  amount  to  a  waiver  of  such  condition. 
Keenan  v.  The  Mo.  State.  Ins.  Co.,  supra;  Ayres 
V.  The  Hfd.  Ins.  Co,,  17  Iowa,  176. 

20ii  But  silence  as  to  the  particular  defect,  and 
conduct  which  would  lead  the  assured  to  believe 
either  that  the  objection  made  to  the  proof  was 
based  upon  another  ground,  or  that  the  proof 
was  sufficient,  would  operate  as  a  waiver.  Ibid. 

21.  An  objection  to  the' proofs  upon  one  spe- 
cific ground  and  silence  as  to  another  in  which 
was  the  real  defect,  operates  as  a  waiver  of  such 
defect.  Ayres  v.  The  Hartford  Fire  Ins.  Co.,  17 
Iowa,  176. 

22.  Qualifying  ciroumstances.  When  the 
interest  insured  was  a  mechanic's  lien,  and  the 
insuted  or  his  assignee  was  required  to  make 
proof  to  the  insurers  of  the  value  of  the  interest 
insured,  which  proof  could  not  be  made  in  a 
legitimate  manner,  within  the  time -stipulated, 
it  was  held,  that  the  stipulation  was  inoperative. 
StotU  V.  TJie  City  Fire  Insurance  Company  of 
New  Haven,  12  Iowa,  371. 

23.  Notioe  by  third  party  not  suffioient  A 
policy  of  insurance  contained  a  condition  requir- 
ing ''  all  persons  insured  by  the  company  to  de- 
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liver  a  particular  account  of  Iobs  or  damage, 
signed  by  tHeir  own  hand»,  containing/'  etc..  etc. 
Held,  that  notice  by  a  third  person  for  the  assured 
such  person  being  interested  in  the  policy  but 
not  an  agent  of  the  insured,  was  not  sufficient' 
AyreB  v.  Tlie  Harford  Fire  Insurance  Company, 
17  Iowa,  176. 

V.  Authority  of  Agent. 

24.  The  authoxity  of  a  general  agent  of  an 
insurance  company  is,  as  to  the  public,  measured 
by  the  extent  of  his  general  employment  and 
the  general  nature  of  his  duties,  and  cannot  be 
limited  by  private  instructions  as  to  the  mode 
and  manner  of  executing  the  agency.  The  City 
of  Davenport  v.  The  Peoria  Marine  and  Fire 
Ins.  Co.,  17  Iowa,  276 ;  Bartholomew  v.  The  Mer- 
chants Ins.  Co.,  20  Ibid.  507. 

26.  A  local  agent  of  a  foreign  insurance  com. 
pany  authorized  to  effect  contracts  of  insurance, 
and  conduct  the  business  at  his  agency,  is  to  be 
considered  a  general  agent,  and  competent  to 
bind  his  company  by  acts  which  are  within  the 
scope  of  the  general  authority  he  possesses, 
though  in  violation  of  limitations  upon  that 
authority  not  brought  home  to  the  knowledge 
of  the  assured.  Alman,  Miller  A  Co.  v.  The 
Phcmix  Insurance  Company,  27  Iowa,  208. 

26.  Agent's  power  to  accept  ordan.  Whether 
such  agent  has  power  to  bind  the  company  in 
case  of  a  loss,  and  before  settlement  thereof,  by 
the  acceptance  of  an  order  drawn  by  the  assured 
in  favor  of  a  creditor,  quere.  Ibid. 

27.  But,  if  not,  such  powers  could  be  implied 
from  such  acts  on  the  part  of  the  company  as 
would  induce  the  public  to  believe  that  such 
powers  had  been  conferred.  So,  too,  his  acts  in 
this  respect  might,  in  a  like  manner,  be  subset 
quently  ratified,  and  the  company  thus  estopped 
from  denying  their  validity ;  and  evidence  of 
acts  tending  to  show  such  authority  or  ratifica- 
tion is  admissible.  Ibid. 

28.  Bstoppel  of  company  by  agent's  acts. 
When  the  local  agent  of  an  insurance  company 
has  power  to  pass  upon  application  for  policies 
of  insurance,  and  issue  policies  without  forward- 
ing the  application  or  submitting  the  matter  to 
the  company,and  when  an  agent  thus  empowered 
was,  when  he  received  an  application,  informed 
of  the  condition  of  the  ownership  of  the  prop- 
erty and  failed  to  take  down  correctly  the  facts 
stated,  and  the  policy  was  thereupon  issued  by 
such  agent  and   received   by  the  assured  in 


ignorance  of  any  misstatement  or  omission ;  it 
was  held,  that  the  company  was  bound  by  the 
act  of  the  agent,  and  could  not  defeat  a  recovery 
on  the  ground  that  the  agent  did  not  correctly 
state  in  the  policy  the  facts  concerning  the 
interest  or  title  of  the  assured.  AUter,  if  the 
Agent  had  been  authorized  only  to  receive  and 
forward  applications.  Ayres  v.  The  Home  In- 
surance Company,  21  Iowa,  186. 

29.  Power  of  special  agent  An  agent  ap- 
pointed simply  to  solicit  and  forward  applica- 
tions to  the  company  for  their  acceptance  or 
rejection  of  the  risk,  has,  it  would  seem,  no 
power  to  bind  the  company  by  a  verbal  permis- 
sion to  the  insured  to  keep  gunpowder  in  viola- 
tion of  the  terms  of  the  policy ;  and  the  company 
will  not  be  bound  or  estopped  by  such  permis- 
sion, where  it  is  not  shown  that  it  knew  of  these 
or  similar  acts,  and  did  not  object,  or  that  the 
agent  held  himself  out  as  a  general  agent,  or 
purposely  concealed  the  limited  character  of  his 
agency.  Bartholomew  v.  The  Merchants  Ins.  Co., 
26  Iowa,  507. 

30. notice  to.    The  failure  of  a  special 

agent  to  communicate  to  his  principal  informa- 
tion which  it  would  be  his  duty  to  give  if  he  was 
vested  with  a  more  general  authority,  will  not 
prejudice  the  rights  of  third  parties  who  have 
been  induced  by  the  conduct  of  the  principal  to 
regard  him  as  a  general  agent ;  but  the  principal 
will  be  charged  with  knowledge  only  of  the 
facts  which  are  communicated  to  the  agent  as 
such,  and  not  by  mere  rumors  and  general  con- 
versation. Keenan  v.  The  Missouri  State  Mutual 
Insurance  Company^  and  Byder  v.  The  Same,  12 
Iowa,  126. 

VL  What  will  Avoid  the  Policy. 

a.  Brea>ch  of  conditions. 

(1)  Condition  against  other  insurance. 

31.  When  the  directors  of  an  insurance  com- 
pany, immediately  after  its  organization,  adopted 
the  following  by-law :  "  Persons  insuring  with 
this  company  may  insure  with  other  companies, 
with  the  consent  of  the  directors  indorsed  on 
the  policy,"  which  by-law  was  adopted  by  the 
board  of  directors,  acting  under  general  power 
to  control  the  business  of  the  company ;  was 
printed  upon  the  backs  of  all  policies  issued, 
including  the  one  in  controversy,  it  was  Iield, 
that  the  by-law  was  valid  and  binding  upon  the 
holder  of  the  policy;   that  a  non-compliance 
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with  the  requirements  of  the  bj-law  rendered 
the  Dolicy  void.  Hygum  v.  Tlu  Etna  Imuranee 
Company,  11  Iowa,  21. 

32.  A  policy  of  insurance  contained  the  fol- 
lowing conditions :  "  That  if  the  said  assured  or 
his  assignees  shall  make  any  other  insurance 
on  the  same  property,  and  shall  not,  with 
reasonable  diligence,  give  notice  thereof  to  this 
<x>mpany,  and  have  the  same  indorsed  on  this 
instrument,  or  otherwise  acknowledged  by  them 
\n  writing,  this  policy  shall  cease  and  be  of  no 
further  effect."  The  assured  thereafter  ob- 
tained three  different  policies  in  three  different 
companies,  each  of  which  was  upon  the  condi- 
tion that  if  the  interest  insured  was  a  leasehold 
it  should  be  so  stated  In  the  policy,  otherwise 
it  would  be  void.  The  interest  of  the  assured 
in  the  lot  upon  which  the  insured  property  was 
situated  was  a  leasehold,  but  that  fact  was  not 
stated  in  either  of  said  policies.  After  the  loss 
these  policies  were  treated  as  valid  and  paid  by 
the  companies  which  issued  them.  It  was  held, 
in  an  action  on  the  policy  containing  the  condi- 
dttion  above  set  out,  that  the  subsequent  poli- 
cies, BO  far  as  the  assured  was  concerned,  were 
valid  and  binding,  and  that  obtaining  them  with- 
out notice  to  the  defendant  was  a  violation  of 
such  condition,  and  rendered  the  policy  void. 
David  V.  I7ie  Hartford  Insurants  Co,,  18  Iowa,  69. 

33.  Breach  renders  polioy  merely  ▼oldable. 
The  breach  of  a  condition  contained  in  a  policy 
of  insurance,  to  the  effect  that  in  case  of  other 
subsequent  or  pri(>r  insurance,  without  notice 
to  or  consent  thereof  by  the  company,  the  pol- 
icy shall  be  void,  does  not  render  the  policy 
absolutely  void,  but  merely  voidable  at  the 
option  of  the  company.  Hubbard  db  Spencer  v. 
The  Hartford  Fire  Insurance  Co„d3  Iowa,  826. 

3^  Where  additional  inatiraiice  is  invalid. 
In  order  to  avoid  a  policy  on  the  ground  of  a 
breach  of  the  condition  respecting  subsequent 
insurance,  it  must  appear  that  the  policy  creat- 
ing such  subsequent  insurance  was  valid  and 
enforceable.  If  invalid  the  prior  insurance  is 
not  affected.  Ibid. 

36.  EstoppeL  A  notice  by  the  assured  to 
Jie  company,  in  accordance  with  the  terms  of 
the  policy,  that  there  was  subsequent  insurance 
on  the  property  in  anotlier  company,  would  not 
estop  him  from  claiming  in  an  action  against 
the  first  company,,  that  such  subsequent  insur- 
ance was  invalid.  Ibid. 

Vol  2.  —  78 


(2)  Condition  against  incumbrances  and  as  to 

ownership, 

36.  The  policy  contained  the  condition  that 
in  case  "  an  incumbrance  fall,  or  be  executed 
upon  the  property  insured,  the  policy  shall  be 
void  until  consent  of  the  company  is  had 
thereto."  Ten  days  before  the  building  was 
destroyed  plaintiff  executed  a  mortgage  upon 
it,  but  at  the  time  of  the  loss  the  mortgage  had 
not  been  delivered ;  Tield,  that  as  the  mortgage 
had  not  been  delivered  it  was  not  an  incum- 
brance in  any  form.  Judgment  for  plaintiff. 
OlmUead  v.  The  Iou>a  Mutual  Ins,  Co.,  24  Iowa 
508. 

37.  Bilisrepresentation  of  title.  Where  the 
assured  has  purchased,  though  but  partly  paid 
for,  the  property  insured,  and  is  in  possession 
thereof,  and  no  lien  for  the  purchase-money  or 
incumbrance  is  held  against  it,  he  holds  the 
"  absolute  and  sole  "  ownership  of  the  property 
within  the  meaning  of  the  policy,  though  it  has 
not  been  deeded  to  him.  Bonham  v.  loioa  Cen- 
tral Ins.  Co.,  25  Iowa,  329. 

38. incumbrances.    The  existence  of  a 

chattel  mortgage  on  the  property  insured  is  not  a 
breach  of  a  condition  in  the  policy  to  the  effect 
that  if  the  insured  was  not  the  "  sole  and  uncon- 
ditional owner"  of  the  property,  the  policy 
should  be  void.  Hvhard  db  Spencer  v.  The  Hart- 
ford Fire  Ins.  Co.,  83  Iowa,  825. 

(8)  Condition  against  change  of  interest. 

39.  Stipulations  construed.  A  policy  of  in- 
surance contained  the  following  condition  or 
stipulation  :  "  And  in  case  of  any  sate,  transfer 
or  cliange  of  title  in  the  property  insured  *  *  ♦ 
such  insurance  shall  be  void  and  cease,"  etc. 
Held,  1  (By  two  of  the  judges),  that  a  merely 
nominal  transfer,  as  collateral  security  for  debts 
which  were  subsisting  liens  on  the  property, 
did  not  avoid  the  policy;  2  (By  one  of  the 
judges),  that  a  transfer  of  the  title  of  the  as- 
sured, absolute  upon  its  face,  avoided  the  policy 
ipso  facto,  without  respect  to  the  purpose  for 
whichit  was  made  ;  3  (By  three  of  the  judges  — 
Cole,  J.,  taking  no  part),  that  a  transfer  which 
would  increase  the  temptation  on  the  part  of  the 
assured  to  defend  the  underwriter,  or  lessen  his 
interest  in  preventing  a  destruction  by  fire, 
would  avoid  the  policy.  AyresY.  The  Hartford 
Fire  Insurance  Company,  17  Iowa,  176. 

40.  Ck>ntiniiing  interest.  Where  the  assured, 
having  an  insurable  interest  at  the  time   the 
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policy  is  issued,  aliens  tlie  property  and  retains 
no  interest  therein,  the  policy,  as  to  him,  is  at 
an  end ;  hut  if  an  interest  is  still  retained,  the 
policy,  in  the  absence  of  special  stipulations  to 
the  contrary,  will  cover  and  protect  that  inter- 
est. Ibid. 

41.  AjHignment  as  collateral  secnrity.  A 
policy  of  insurance  provided  that  '*  in  case  of 
any  $ale,  trasfer  or  change  of  title  in  property 
insured  by  this  company,  or  of  any  undivided 
interest  therein,  such  insurance  shall  be  void 
and  cease."  Held,  that  an  assignment  as  col- 
lateral security  was  not  a  "sale,  transfer  or 
change  of  title  within  the  meaning  of  the 
policy ; "  following  S.  C,  17  Iowa,  176.  Ayres  v. 
The  Hartford  Insurance  Company,  21  Iowa,  198. 

42.  Bvidenoe  to  explain  assignment.  In  an 
action  upon  a  policy  of  insurance,  in  which  it 
was  set  up  as  a  defense,  that  the  insurable  in- 
terest of  the  policy  holder  was  transferred  to 
another,  by  an  absolute  assignment  in  writing, 
after  the  issuance  of.  the  policy,  and  before  the 
loss,  it  was  held,  that  parol  evidence  was  admis- 
sible to  show  that  the  assignment,  absolute  on 
its  face,  was  in  fact  given  for  collateral  security. 
Ibid. 

43.  Assignment  of  title  bond.  A  policy  of 
insurance  stipulated  that  the  policy  should  be 
made  void  if  the  property  shall  be  sold  or  con- 
veyed, or  the  interest  of  the  parties  therein 
changed.  Held,  that  a  merely  nominal  convey- 
ance without  an  actual  change  of  interest  would 
not  avoid  the  policy ;  that  an  assignment  of  a 
title  bond  held  by  the  insured  to  a  lien  holder 
to  secure  him  for  advancing  the  purchase-money 
stipulated  to  be  paid  to  the  obligor  in  the  bond 
by  the  assured,  and  also  to  secure  the  payment 
of  a  judgment  which  was  a  lien  upon  the 
property  older  than  the  policy  of  insurance,  if 
it  did  not  increase  the  interest  of  such  assignee 
and  lien  holder  and  decrease  the  interest  of  the 
party  insuring,  did  not  change  the  interest  of 
such  assured  so  as  to  defeat  the  policy.  Ibid. 

b.  Misstatements  in  application. 

44.  Acts  of  agent.  When  the  agent  of  an 
insurance  company  has  authority  only  to  re- 
ceive and  forward  applications  for  insurance, 
parol  evidence  is  not  receivable  to  show  that 
the  agent  failed,  in  writing  the  application,  to 
take  down  the  statements  made  by  the  appli- 
cant, or  changed  them.  But  if  the  agent  is 
empowered  to  pass  upon  applications,  and  did 


pass  upon  the  risk  in  question,  without  sub> 
mitting  it  to  his  principal,  and  failed  to  correctly 
take  down  the  facts  stated  by  the  applicant,  in 
ignorance  of  which  the  application  was  signed, 
in  the  absence  of  any  stipulation  in  the  policy 
to  the  contrary,  the  principal  is  estopped  from 
asserting  that  he  has  been  misled  by  the  repre- 
sentations of  the  application.  Ayres  v.  The 
Hartford  Fire  Insurance  Company,  17  Iowa,  176. 

46.  Omission  or  misstatement  of  agent  If  an 
insurance  agent  has  simply  power  to  receive  and 
forward  applications  to  the  company  as  the  basis 
upon  which  it  will  decide  in  relation  to  issuing 
policies,  and  the  applicant  knows,  or  is  bound 
to  know  this,  and  knows  of  the  provision  in  the 
application  which  states  "  that  the  foregoing  is 
a  correct  description  of  the  property,  and  on 
which  the  insurance  will  be  predicated,  and  a 
warranty  on  his  part,"  then  he  must  see  that 
the  statements  and  representations  contained  in 
the  application  are  not  essentially  untrue.  Bar- 
tholomeio  V.  Merchants'  Ins.  Co.,  25  Iowa,  507. 

46. fraud  of  agent    But  if,  on  the  other 

hand,  the  agent  furnishes  and  undertakes  to 
fill  up  the  application,  and  if,  in  so  doing, 
he  is  correctly  informed  respecting  an  incum- 
brance on  the  property,  and  if  the  assured 
is  misled,  by  the  acts  and  conduct  of  the 
agent,  into  supposing  the  agent  has  taken  down 
his  answers  truly,  and  that  the  application  is 
correct,  and  if,  through  the  fault  of  the  ageut, 
he  does  not  know  the  contrary,  then  the  com- 
pany, having  received  the  premium,  cannot  suc- 
cessfully set  up  the  existence  of  the  incum- 
brance as  a  defense  to  an  action  on  the  policy. 
Ibid. 

47.  Misstatement  as  to  incumbrance.     An 

application  for  insurance,  through  an  ageut, 
stated  there  was  no  incumbrance  on  the  i)rop- 
erty,  when,  in  fact,  there  was,  of  which  the  agent 
was  afterward  informed  some  days  before  plain- 
tiff received  the  policy.  The  ageut  notified  the 
defendant  forthwith  of  the  incumbrance.  Udd, 
that  plaintiff's  right  to  recover  was  not  de- 
feated. 

Arga.  1*  Katoppel.  If  the  company  received 
notice  of  the  Incumbrance  before  it  fonvarded 
the  policy,  it  became  part  of  the  application ;  if 
not,  it  should  have  returned  the  premium  note 
and  demanded  surrender  of  the  policy. 

Ar^ju.  2*  Agency*  The  evidence  showing  that 
the  turent* acted  within  his  authority,  notice  to 
him  was  notice  to  the  jompauy.  Aii»im\.The 
Winnetiheik  Itis.  Co.^  23  Iowa,  85. 
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48.  Special  agent:  oaae  distinguished.  If 
defendant's  local  agent  had  in  fact  no  power  to 
take  and  forward  applications,  then  the  rule  in 
case  of  Apers  y.  Ihs  Hartford  Iiu.  Co.,  17  Iowa, 
176,  would  apply.  Ibid. 

c.  Oilier  causes, 

49.  Misdescription  of  interest.  The  interest 
insured  is  described  in  the  policy  as  that  of  a 
mortgagee,  which  the  parties  supposed  embraced 
a  mechanics'  lien,  the  actual  interest  which  the 
insured  held  in  the  premises.  Hdd,  that  in  an 
action  thereon  conducted  as  a  proceeding  in 
chancery,  it  was  competent  for  the  insured  to 
show  the  mistake  as  one  of  fact,  and  recover 
on. the  instrument  as  correct^.  Code  of  1851, 
paragraph  2401 ;  &out  v.  The  City  Fire  Ins.  Co. 
of  New  Hamn,  12  Iowa,  371. 

60. forther  Ulnstration.  Where  appli- 
cation was  made  to  an  agent  of  an  insurance 
company  authorized  to  take  risks,  for  a  policy 
upon  a  mechanic's  lien  interest  in  real  estate, 
and  a  policy  was  issued  in  which  the  interest  of 
the  assured  was  described  as  that  of  a  mort- 
gagee, both  parties  believing  that  the  descrip- 
tion embraced  the  interest  of  a  mechanic's  lien, 
it  was  held,  that  the  contract  would  be  so  re. 
formed  in  equity  as  to  make  it  express  the  real 
intent  of  the  parties.  Longhurst  v.  The  Star 
Ins.  Co.,  19  Iowa,  364. 

61.  Over-Taluation.  An  over-valuation  of  a 
building  by  the  assured  in  his  application,  will 
not  defeat  his  right  to  recover  in  case  of  loss 
where  the  policy  limits  the  liability  of  the  com- 
pany to  two-thirds  of  the  actual  cash  value  of 
the  property  at  the  time  of  loss.  And  it  seems 
that  the  right  of  recovery  would  not  be  destroyed 
by  such  statement  of  over-valuation,  though  the 
policy  contained  no  such  limitation  of  the  com- 
pany's liability,  if  the  over-valuation  was  the 
result  of  a  mere  difference  of  opinion  and  the 
assured  was  guilty  of  no  fraud.  Bonham  v.  The 
Central  Iowa  Ins.  Co.,  25  Iowa,  328. 

62.  Policy  for  heirs  issued  in  name  of  ances- 
tor. Making  the  application  and  issuing  the 
policy  in  the  name  of  the  ancestor  will  not,  of 
itself,  defeat  a  recovery  by  the  heirs,  they  being 
owners  of  the  property  at  the  date  of  the  appli- 
cation, pol  icy  and  loss.  A  n son  v.  Tlie  Winnesheik 
Ins.  Co.,  23  Iowa,  84. 

63.  Avoidance  of  policy  by  alteration.  A 
policy  of  marine  insurance  will  not  be  avoided 
by  the  alteration,  though  material,  of  another 


contract  between  the  company  and  a  third  party 
indorsed  on  said  policy ;  nor  by  an  immaterial 
alteration  of  the  plaintiff 's  own  contract.  Robin- 
son V.  PTieenix  Ins.  Co.,  25  Iowa,  430. 

64.  But  if  plaintiff  intended  by  the  alteration 
to  claim  for  himself  the  whole  amount  of  the 
losses  sustained  under  the  policy,  this  would  be 
an  attempt  to  enlarge  his  own  contract,  and  hence 
would  avoid  the  policy.  I  bid. 

66.  intent.    An  immaterial  alteration  is 

not  made  material  simply  by  the  intent  to  give 
thereby  to  the  policy  a  different  effect,  if  such 
intent  is  not  in  fact  effectuated  by  the  alteration. 
Ibid. 

66.  Conditional  consent  to  change  of  occu- 
pancy. Where  the  insurer  consents  to  a  change 
of  occupancy  of  the  insured  building  on  condi- 
tion that  an  iron  door  be  put  into  it,  but  without 
specifying  time,  the  assured  is  entitled  to  rea- 
sonable time  to  comply  therewith.  Therefore, 
where  the  door,  though  ordered,  was  not  yet  put 
up  at  the  time  of  the  fire,  Tield,  that  the  insurer 
was  not  discharged.  Viele  v.  Oermania  Ins.  Co., 
26  Iowa,  9. 

VII.  Mutual  Insurance  Companies. 

67.  Premium  notes.  The  forfeiture  of  a  pol- 
icy of  insurance  by  a  mutual  insurance  company 
does  not  discharge  the  party  whose  property 
was  thereby  insured  from  his  liability  to  pay 
the  assessments  already  made  upon  his  premium 
note  executed  to  the  company  in  consideration 
of  such  policy.  The  Iowa  State  Ins.  Co.  v.  Pros- 
see,  11  Iowa,  115. 

68. assessments  on.     A  premium  note 

executed  by  a  policy-holder  to  a  mutual  insur- 
ance company,  promised  to  pay  the  sum  therein 
named,  "in  such  portions  or  at  such  time  ovr 
times  as  the  directors  of  said  company  may 
agreeably  to  their  cha/rUr  and  by-laws,  require;  '* 
by  the  charter  the  premium  notes  and  cash  pre- 
miums composed  the  capital  stock,  and  this  cap- 
ital was  declared  liable  for  losses  and  expenses. 
Held,  that  the  company  could  not  recover  on  the 
notes  for  an  assessment  made  thereon,  without 
alleging  and  proving  that  losses  and  expenses 
had  actually  occurred.  The  American  Insurance 
Company  v.  Schmidt,  19  Iowa,  502. 

69.  effiect  of  forfeiture  of  policy.      It 

would  seem  that  the  occurrence  of  matters 
which,  by  the  express  terms  of  a  policy  of  in- 
surance issued  by  a  mutual  insurance  company, 
operated  as  forfeiture  of  the  policy,  would  dis- 
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charge  the  insured  from  any  liability  on  his 
previous  notes  on  account  of  any  loss  occurring 
after  such  forfeitures.  Keenan  v.  The  Missouri 
State  Mutual  Insurance  Company,  and  Ryder  v* 
The  Snrne,  12  Iowa,  126. 

60. annullingtpolicy.  The  board  of  direct- 
ors of  a  mutual  insurance  company,  acting  under 
provisions  of  the  articles  of  incorporation  and 
by-laws,  authorizing  them,  when  the  payment 
of  an  assessment  becomes  delinquent,  to  recover 
the  whole  amount  of  the  premium  notes,  and 
"  at  their  option,  annul  the  policy  of  insurance," 
passed  a  resolution  declaring  what  holders  of 
policies  were  delinquent  on  a  certain  assessment, 
and  that  those  who  should  remain  delinquent 
beyond  a  date  mentioned  should  be  excluded 
and  debarred,  and  lose  all  benefits  of  his,  her 
or  their  insurance  or  insurances  respectively, 
for  and  during  the  term  of  such  default  and 
non-payment,  and  still  holding  them  liable  for 
the  payment  of  all  subsequent  assessments 
which  should  be  made  upon  their  several  poli- 
cies during  the  continuance  of  the  same.  Held, 
that  the  resolution  was  within  the  scope  of  the 
authority  conferred  by  the  articles  of  incorp>ora- 
tion  and  by-laws.  Coles  v.  The  Iowa  State 
Mutual  Insurance  Company,  18  Iowa,  425. 

61.  Notice  of  articles  of  incorporation  and 
by-laws.  The  policy  issued  by  a  mutual  insur- 
ance company  referred  to  the  articles  of  in- 
corporation and  by-laws,  which  were  attached 
thereto ;  the  insurance  also  made  the  assured  a 
member  of  the  company.  Held,  that  the  assured 
was  charged  with  knowledge  of  the  provisions 
thereof.  Simeral  v.  TTie  Dubuque  Mutual  Fire 
Insurance  Company,  18  Iowa,  819. 

62.  The  members  of  a  mutual  insurance  com- 
pany are  charged  with  knowledge  of  the  rules 
}ii(l  laws  of  the  corporation.  Coles  v.  Uie  Iou>a 
N'itt  Mutual  Insurance  Company,  18  Iowa,  425. 

63.  While  the  rule  is  recognized  that  a 
holder  of  a  policy  issued  by  a  mutual  insur- 
ance company  is  bound  as  a  member  of  such 
company  to  know  the  rules  thereof,  yet  it  is 
not  to  be  understood  that  this  has  reference  to 
mere  regulations  adopted  by  the  officers  of  the 
company  in  regard  to  the  transaction  of  business, 
directions  to  agents  and  the  like,  but  rather  to 
such  rules  as  enter  into  the  charter  or  by-laws 
of  the  company,  whereby  the  liability  and 
rights  of  its  members  are  fixed.  WalsJi  v.  T7ie 
jEirui  Life  Insurance  Company^  30  Iowa,  188. 


6^  In  an  action  by  a  mutual  insurance  ooiQp 
pany  against  one  of  its  members,  upon  his 
premium  notes,  the  defendant  is  an  adversary 
party,  and  as  such  is  not  conclusively  bound  by 
the  action  of  the  board  of  directors,  and  is  not 
bound  to  take  notice  of  their  proceedings  in  re- 
lation to  his  note.  I%e  American  Insurance  Co, 
V.  Schmidt,  19  Iowa,  502. 

VIII.  LiFB  Inbxtrancb. 

66.  Anawen  in  application.  While  a  stipa 
lation  in  a  policy  of  life  Insurance,  that  if  the 
answers  to  the  questiobs  contained  in  the  appli- 
cation "  shall  be  found  in  any  respect  untrue/* 
the  policy  shall  be  void,  constitutes  such  an- 
swers a  warranty  of  their  correctness  in  every 
particular,  yet  the  language  of  such  questions 
is,  nevertheless,  to  have  a  reasonable  construc- 
tion in  view  of  the  purposes  for  which  they 
were  asked.  Wilkinson  v.  The  Connecticut  Life 
Insurance  Co.,  30  Iowa,  119. 

66.  Rule  applied.  It  is  accordingly  held,  that 
a  negative  answer  to  the  question  as  to  whether 
the  party  "ever  met  with  any  accidental  or 
serious  injury,"  will  not,  though  untrue,  avoid 
the  policy,  if  it  be  shown  that  the  injury  was 
slight  and  in  no  way  affected  the  future  health 
of  the  applicant.  Ibid. 

67.  Power  of  special  agent.  A  special  agent 
of  a  life  insurance  company,  who  is  authorized 
to  receive  the  annual  premiums  for  the  renewal 
of  policies,  and  deliver  thereon  the  renewal  re- 
ceipts, which  are  signed  and  forwarded  to  him 
therefor  by  the  proper  officers  of  the  company, 
and  also  sums  charged  as  extra  premiums  on 
account  of  permits  to  reside  in  restricted  terri- 
tory, though  not  empowered  to  grant  such  per- 
mits, is,  it  seems,  authorized  to  receive  appli- 
cations therefor,  and  to  receive  and  receipt  for 
money  paid  thereon.  Walsh  v.  ITie  JBtna  Life 
Insurance  Co.,  30  Iowa,  138. 

68.  The  act  of  post-dating  a  permit  to  reside 
in  restricted  territory,  which  is  intended  to 
secure  a  present  right,  does  not  prevent  it  from 
operating  in  accordance  with  the  intention  of 
the  parties.  Ibid. 

69.  Notice  to  agent.  Notice  to  an  agent  of 
a  life  insurance  company  having  authority  to 
solicit,  make  out  and  forward  applications  for 
insurance,  to  deliver  to  the  assured  policies 
when  returned,  and  to  collect  and  transmit 
premiums,  will  operate  as  notice  to  the  company, 
and  it  will  be  bound  by  acts  then  done  by  him 
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in  respect  to  the  basineBB  he  iB  transacting. 
MiO&r  Y.  TheMutuai  Benefit  Life  Insurance  Co., 
81  L)wa,  216. 

70i  ICatten  of  waxranty  and  representation. 
Hatters  of  warranty  constitute  a  part  of  the  con- 
tract, and  it  is  necessary  that  they  should  be 
exactly  and  literally  complied  with  ;  but  matters 
of  representation  are  but  collateral  to  the  con- 
tract, and  it  is  sufficient  if  they  are  substantially 
complied  with.  The  distinction  between  war- 
ranties and  representations  pointed  out  by  Day, 
Ch.  J.  Ibid, 

71.  Warranties  will  not  be  created  nor  ex- 
tended by  construction.  They  must  arise  from 
the  fair  interpretation  and  clear  intendment  of 
the  language  used.  Ibid, 

72.  nature  of  application.    The  applies^ 

tion  is,  in  itself,  merely  collateral  to  the  contract 
of  insurance,  and  its  statements  are  to  be  class- 
ified and  construed  as  representations,  unless, 
by  force  of  a  reference  to  the  policy,  they  are  con- 
Yerted  into  warranties,  and  the  purpose  is 
clearly  manifest,  from  the  papers  thus  connected, 
that  the  whole  shall  form  one  entire  contract. 
Ibid, 

73.  In  order  to  constitute  words  of  reference 
contained  in  an  application,  into  a  warranty, 
they  must  be  such  as,  in  legal  effect,  make  it  a 
part  of  the  policy.  Ibid. 

74i  rale  applied.    In  the  present  case, 

which  was  an  action  on  a  policy  based  on  an  ap- 
plication for  insurance  on  the  life  of  another, 
there  were  five  separate  papers  connected  with 
the  application,  viz. :  one  headed  "  particulars 
required  from  persons  proposing  to  effect  insur- 
ance on  lives  in  this  company ; "  another,  "  ques- 
tions to  be  answered  by  the  physician  of  the 
party  applying  for  insurance  ;"  another,  "  ques- 
tions to  be  answered  by  the  friend  of  the  party 
applying  for  insurance ; "  another,  *'  questions  to 
be  answered  by  the  agent,  if  the  applicant  is  not 
previously  known  to  him;"  and,  lastly,  one 
headed,  "  declaration  to  be  made  and  signed  by 
the  person  proposing  to  make  insnrance  on  the 
life  of  another."  The  policy  contained  the  fol- 
lowing reference :  "  It  is  understood  and  agreed 
by  the  assured  to  be  the  true  intent  and  mean- 
ing hereof,  that,  if  the  declaration  made  by  or 
for  the  assured,  and  upon  the  faith  of  which 
this  agreement  is  made,  shall  be  found  in  any 
respect  untrue,  then,  and  in  such  case,  this 
policy  phall  be  null  and  void."  Heldt  that  the 
statements  contained  in  the  deelaration  could 


alone  be  regarded  as  warranties,  and  that  the 
statements  of  the  person  on  whose  life  the  in- 
surance was  effected  were  to  be  regarded  as 
mere  representations.  Ibid, 

76.  Materiality  of  representations :  province 
of  Jury.  While  it  is  within  the  proper  prov- 
ince of  the  jury  to  determine  whether  the  state- 
ments made  in  an  application  for  insurance  are 
substantially,  or  in  every  material  respect,  true, 
it  is  not  their  province  to  determine  the  materi- 
ality of  alleged  misstatements  contained  in  such 
application.  Ibid. 

76.  Medical  testimony :  as  to  cause  of  death. 
The  opinion  of  a  physician  is  competent  evi- 
dence as  to  the  cause  of  death  of  a  person 
whose  life  is  insured  ;  but  the  weight  of  such 
opinion  is  a  question  for  the  jury.  Ibid. 

77.  Fraud :  statements  to  be  considered.    In 

determining  the  question  of  fraud  regarding 
representations  in  respect  to  the  health  and 
habits  of  the  person  on  whose  life  insurance  was 
sought  to  be  effected,  not  only  the  answers  or 
statements  of  such  person  but  those  of  his 
physician  and  of  his  friend  should  be  con- 
sidered by  the  jury.  Ibid. 

78.  Intemperance.  Where  a  policy  of  life 
insurance  was  sought  to  be  avoided  on  the 
ground  that  the  death  of  the  party,  on  whose 
life  insurance  was  effected,  was  caused  by  in- 
temperance, an  instruction  which  cliarged  that, 
if  the  death  of  such  person  was  only  contrtb- 
vied  to  by  the  intemperate  use  of  liquor,  then 
the  defense  in  that  respect  was  not  made  out, 
was  held  not  erroneous.  Ibid. 

79.  But  in  such  an  action,  evidence  that  the 
party  died  from  a  cause  occasioned  or  produced 
by  his  excessive  use  of  intoxicating  liquors, 
will  support  the  defense  that  he  died  from  in- 
temperance.   S.  C,  84  Iowa,  223. 

80.  Thus,  where  the  deceased  having  escaped 
from  those  having  him  in  charge,  while  he  was 
in  a  fit  of  delirium  tremens,  ran  into  the  open 
air  and  through  the  streets,  in  inclement 
weather,  without  clothing,  and  it  is  shown  that 
such  exposure  contributed  to  his  death,  it  will 
be  heUd,  that  these  facts  will  support  a  defense 
of  the  character  above  stated.  Ibid. 

81.  Payment  of  premiums.  Where  a  policy 
of  life  insurance  provided  that  if  the  premiums 
were  not  paid  on  or  before  the  days  mentioned 
in  the  policy  for  the  payment  thereof,  at  the  of- 
fice of  the  company  in  the  city  of  New  York, 


622 


INSURANCE. 


Waiver  of  breach  of  Conditions. 


or  to  agents  when  they  produce  receipts  signed 
by  the  president  or  secretary,  then  the  company 
should  not  be  liable  for  the  payment  of  the  sum 
insured,  and  that  the  policy  should  be  void,  it 
was  heldj  that,  in  order  to  keep  the  policy  alive, 
the  premium  must  in  any  event  be  paid  on  the 
days  named,  to  an  agent,  if  such  appeared  and 
presented  the  receipt,  otherwise  at  the  office  of 
the  company.  Williams  v.  The  Washington 
Life  Insurance  Chmpany,  81  Iowa,  541. 

IX.  Waiter  op  Breach  of  Conditions. 
a.  Fire  insurance  policies, 

82.  Inconsistent  acts.  The  terms  of  a  policy 
issued  by  a  mutual  insurance  company  provided 
that  any  appropriation  of  the  premises  insured 
to  uses  hazardous,  or  extra-hazardous,  during 
the  continuance  of  the  policy  "  so  long  as  the 
same  shall  be  used."  It  was  7£€/cf,  that  acta  of 
the  company  subsequent  to  a  breach  of  the 
condition,  with  full  knowledge  thereof,  which 
were  inconsistent  with  the  hypothesis  that  they 
relied  upon  such  breach,  would  operate  as  a 
waiver  of  the  forfeiture.  Keeniin  v.  The  Mis- 
souri State  Mutual  Insurance  Company,  and 
liyder  v.  The  Same,  12  Iowa,  126. 

83.  Effect  of  breach   and    waiver.      The 

policy  provided  that  if  the  risk  be  increased 
by  certain  specified  means  within  the  control 
of  the  assured,  without  the  written  consent 
of  the  insurers,  the  same  shall  be  void;  held, 
that  a  breach  by  the  assured  does  not  make 
the  policy  absolutely  void,  but  only  releases  the 
insurers  from  their  covenants  in  it;  and  if 
they  waive  the  forfeiture  by  reason  of  the 
breach,  the  policy  continues  of  the  same  bind- 
ing force  it  originally  had  (citing  Keenan  v.  Mo. 
State  Mut.  Ins.  Co.,  12  Iowa,  126 ;  David  v.  The 
HaHford  Ins.  Co.,  13  Ibid.  69  ;  Carpenter  v.  TJis 
Prov.  Wash.  Ins.  Co.,  16  Pet.  509 ;  Coursen  v. 
Penn.  Ins,  Co.,  46  Penn.  St.  823 ;  Atlantic  Ins. 
Co.  ▼.  Ooodale,  S5  N.  H.  828 ;  Frost  v.  Saratoga 
Ins.  Co.,  6  Den.  154  ;  Clark  v.  Jones,  1  Ibid.  516 ; 
Cartwright  v.  Gainer,  5  Cush.  281 ;  North  Ber- 
wick Co.  V.  irw.  Co,,  52  Me.  836 ;  Warner  v. 
Peorui  Ins.  Co.,  14  Wis.  828 ;  Smith  v.  Qugerty, 
4  Barb.  614 ;  N.  E.  F,  d  M.  Ins.  Co.  v.  SeheU- 
ler,  88  111.  166 ;  ViaU  v.  Insurance  Co,,  19  Barb. 
440  ;  Ins.  Co.  v.  Stoekbower,  26  Penn.  St.  199  ; 
Buekbee  v.  Life  Ins.  Co.,  18  Barb.  541 ;  Beat  v. 
Park  Ins.  Co.,  16  Wis.  241 ;  Wing  v.  Harvey,  27 
Eng.  Law  &  Eq.  140 ;  Peeria  F.  &  M.  Ins.  Co, 


V.  HaU,  12  Mich.  202.)     VieU  v.  The  Qermania 
Ins.  Co.,  26  Iowa,  9.» 

8^  Waiver  may  be  oraL  A  waiver  of  the 
forfeiture  may  be  by  parol  where  the  policy  is 
not  under  seal.  (Liddle  v.  Market  Fire  Ins.  Co., 
4  Bosw.  179  ;  S.  C,  29  N.  Y.  184 ;  Sheldon  v.  At- 
Umtic  Ins.  Co.,  26  Ibid.  460 ;  Ames  v.  N.  T. 
Union  Ins.  Co.,  14  Ibid.  258  ;  Boehen  v.  Ins.  Co,^ 
85  Ibid.  181 ;  Qoit  v.  NaJt.  Prot.  Ins.  Co.,  25 
Barb.  189 ;  N.  T.  Central  Ins.  Co.  v.  Nat.  Prot, 
Ins.  Co.,  20  Ibid.  408 ;  Peoria  Ins.  Co.  v.  Hall,  12 
Mich.  202  ;  S.  C,  Bonney  on  Insurance,  225. 285 ; 
Warner  v.  Peoria  Ins.  Co.,  14  Wis.  818,  823 ; 
Wing  V.  Harvey,  27  Eng.  Law  &  Eq.  140 ;  North 
Berwick  Co.  v.  Ins.  Co., 52  Me.  886 ;  S.  C,  6  Am. 
Law  Reg.  (N.  S.)  187 ;  Smith  v.  Gugerty,  4  Barb. 
614;  Rathbone  v.  City  A  C.  Ins.  Co.,  31 
Conn.  193 ;  24  U.  S.  Dig.  365,  §  148 ;  N.  E. 
Fire  db  Marine  Ins.  Co.  v.  Shettler,  38  111.  166  ; 
Bevin  v.  Ins.  6\?.,23  Conn.  244 ;  Viele  v.  Ins.  Co., 
19  Barb.  440 ;  Ins.  Co.  v.  Stockbotoer,  26  Penn, 
St.  199  ;  Keenan  v.  Dubuque  Ins.  Co.,  13  Iowa, 
375 ;  Buekbee  v.  Life  Ins.  Co.,  18  Barb.  541 : 
Ri^e  V.  Life  Ins.  Co.,  26  Ibid.  556  ;  Beal  v.  Park 
Ins  Co.,  16  Wis.  241 ;  Ins.  Co.  v.  Rogers,  12  Ibid. 
387  ;  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10.) 
Ibid. 


*The  following  note  to  this  case  was  written 
by  Hon.  John  IS'.  Roeers  of  the  Davenport  bar. 
for  the  Western  Jurist.  Believing  it  will  be  of 
use  to  the  profession,  and  facilitate  future  inves- 
tigation, we  publish  it  here. 

NoTB.  — -This  valuable  case  contalna,  it  is  believed 
the  most  complete  and  compreheDsive  view  to  be 
found  in  the  decisions  of  the  courts,  of  the  law  of 
waiver  of  conditions,  or  of  forfeiture  by  breach  of 
conditions,  in  policies  of  insurance;  a  subject  of 
great  and  Increasinflr  practical  Importance,  in  view 
of  the  numerous,  complex  and  frequently  far  from 
perspicuous  conditions  inserted  In  those  instru- 
ments, and  the  frequent  instances  of  failure  on  the 
part  of  the  insured  to  comply  strictly  with  their 
terms.  While  there  are  many  reported  cases  in 
which  particular  acts  or  conduct  by  insurers  or  their 
agents  have  been  held  to  amount  to,  or  to  be  evi- 
dence of,  such  waiver,  in  the  present  case  the  sub- 
ject is  discussed  upon  principle,  and  rules  of  freneral 
application  are  laia  down,  as  to  what  Is  capable  of 
waiver,  and  how  and  by  whom  a  waiver  may  be  made, 
which  applied  to  particular  cases,  will  go  far  to  solve 
most  questions  usually  arising  in  respect  to  waiver, 
in  suits  on  fire  policies. 

The  foundation  principle  of  the  decision  may,  in  a 
general  form,  be  thus  stated  :  when  a  written  con- 
tract between  two  parties,  imposing  obligations  to 
continue  through  a  given  period  of  time,  contains  a 
condition  intended  for  the  benefit  of  one  party  only, 
and  providing  that  on  its  breach  during  such  period, 
the  written  Instrument  shall  be  void  (or  words  of 
that  import),  the  legal  effect  is,  that,  on  the  happen- 
inir  of  a  breach,  the  contract,  so  far  as  itimposes  ob- 
ligations on  the  party  for  whose  protection  the  con- 
dition is  intended,  becomes  void  only  on  the  election 
of  such  party  so  to  treat  It.  The  other  party  cannot 
take  advantage  of  his  own  breach  to  avoid  the  con- 
tract. It  follows  of  course,  that  the  forfeiture  in- 
curred by  the  breach  may  be  waived  by  the  party  en- 
titled to  enforce  it;  and  that  such  waiver,  being 
simply  the  exercise  of  the  right  to  elect  whether  to 
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85.  What  will  amount  to  waiver.  Any  acts, 
declarations  or  course  of  dealing  by  the  insurers 
with  knowledge  of  the  facts  constituting  the 
breach,  recognizing  and  treating  the  policy  as 
still  in  force,  and  leading  the  assured  to  believe 
that  the  condition  is  dispensed  with  or  the 
forfeiture  waived,  will  estop  the  insurers  from 
flettiag  up  the  breach.  Ibid, 

86.  New  consideration  not  requisite.  A 
waiver  of  conditions  or  forfeiture  arising  from 
a  breach  thereof  need  not  be  founded  on  any 
new  consideration.  Ibid. 

terminate  or  continue  the  contract,  will  be  effected 
by  any  act  or  conduct  toward  the  other  party,  with 
knowledge  of  the  breach,  recognlzliifir  or  treating  the 
contract  as  still  continuing  in  force.  The  result  is, 
that  the  rights  of  both  parties  are  the  same  as  though 
no  breach  nad  occurred.  The  waiver,  not  beinf;  in 
itself  a  new  contract,  nor  a  change  of  the  terms  of 
the  origiual  contract,  but  merely  the  legal  conse- 
quence of  an  election  not  to  avoid  such  contract  on 
account  of  a  specific  breach  of  condition,  requires 
neither  writing  nor  consideration.  And  this  is 
equally  so,  where  (as  in  the  principal  case)  the  condi- 
tion prohibits  the  doing  of  some  act,  without  the 
written  consent  of  the  other  party.  In  such  case  the 
absence  of  written  consent  Is  simply  an  essential  el- 
ement in  the  breach  of  condition,  without  which 
there  would  be  no  breach,  and  nothing  requiring  a 
waiver.  The  consequence  of  a  breach  of  such  con- 
dition, when  it  has  happened,  may  be  dispensed 
with  In  any  mode  which  would  be  effectual  in  case 
of  a  conditiou  otherwise  framed. 

The  above  principles  have  been  perhaps,  most  fre- 
quently illustrated  and  applied  in  the  law  of  land- 
lord and  tenant.  Nothing  is  better  settled  than  that 
if  the  landlord,  with  knowledge  of  breach  of  a  con- 
dition by  the  tenant,  which  by  the  terms  of  the  lease 
avoids  it,  does  any  act  treating  the  tenancy  as  still 
continuing,  he  waives  the  forfeiture.  And  though  a 
distinction  was  formerly  taken  in  this  respect  be- 
tween leases  lur  life,  which,  creating  a  freehold,  re- 
quires a  re-entry  to  take  advantage  of  a  breach  of 
condition  and  leases  for  years— it  being  then  held, 
in  respect  to  the  latter  class,  that  the  lease  became 
void  by  the  mere  happening  of  the  breach  and  could 
not  be  set  up  again  by  a  waiver  thereof  —  the  modern 
decisions  have  exploded  the  distinction,  holding 
that  in  either  case,  the  lease  becomes  void  only  on 
the  lessor's  electing  so  to  treat  it,  and  that  the  only 
difference  between  a  lease  for  life  and  one  for  years, 
is,  that  in  case  of  the  former,  that  election  must  be 
manifested  by  a  formal  entry,  which  is  unnecessary 
in  case  of  a  lease  for  years.  1  Smith's  Lead.  Cas., 
notes  to  Dumpnr^s  Case  vrhere  the  subject  is  fully  dis- 
cussed and  authorities  cited. 

In  Smith  v.  SaraUtoa  Iwmrance  Co.^  8  Hill,  608,  it 
was  decided,  wholly  on  the  old  authorities,  as  to 
leases  for  years,  that  a  breach  of  conditltion  in  a  fire 

Solicr,  rendering  it,  by  its  terms,  *  void,"  could  not 
e  subsequently  waived  so  as  to  continue  the  policy 
in  force.  This  case,  however,  has  been  frequently 
disapproved  (see  2  Am.  Lead.  Cas.,  p.  6:^ ;  Keenan  v. 
Mo.  State  Mut.  Ins.  Co.,  12  Iowa,  26),  and  was  virtually 
overruled  In  the  same  court,  in  Clark  v.  Jone&,  1  Den. 
51B,  a  case  of  a  lease.  In  which  Bronson,  J.,  who  de- 
livered the  opinion  in  Smith  v.  SarcHoga  Im.  Co.,  ex- 
pressly abandons  the  doctrine  there  laid  down, 
admitting  that  the  modern  decisions  are  against  it. 
See  also  fVr>Mt  v.  Saratoga  Ina.  Co.,  5  Den.  154 ;  ViaXl 
V.  Qenesee  Mut  I'M.  Co.,  19  Barb.  i40:  Keenan  v.  JDu- 
tnupie  Mut,  Ins.  Co.',  18  Iowa,  875 ;  Wing  v.  Hartey,  27 
Bng  Law  and  Bq.  140.  A  fair  test  of  the  question 
Is  afforded  by  the  case  of  an  Insurance  for  a  term  of 

fears,  with  a  premium  payable  annually,  in  advance, 
f.  Immediately  on  a  breach  of  a  condition,  which, 
by  the  terms  of  the  policy,  is  to  render  it  '^  void,*' 
and  independent  of  any  election  by  the  Insurer,  the 
policy  becomes  extinct,  it  is  plain,  that  the  insured 
coula,  on  this  ground,  successfully  resist  a  suit  by 
the  insurers  tot  subsequently  accruing  premiums. 


87.  Implied  waiver  from  fedlure  to  oancel. 
policy.  Where  the  insurers  reserve  the  right 
in  the  policy  to  cancel  it  upon  the  risk  being 
increased,  and  they  fail  to  do  so  after  knowledge 
that  the  risk  has  been  increased,  the  forfeiture 
is  waived.    Senible.  Ibid. 

88.  Bztent  of  waiver.  A  waiver  of  a  for 
feiture  by  reason  of  a  prohibited  change  in  the 
occupancy  of  the  insured  building,  extends  not 
only  to  breaches  before  such  waiver,  but  also  to 
those  thereafter  and  during  the  continuation  of 
said  occupancy.  Ibid. 

It  seems  clear,  however,  that  no  such  defense  could 
be  maintained,  and  equally  so.  that  the  Insurer,  by 
bringing  such  an  action,  with  knowledge  of  the 
breach,  would  affirm  the  continuance  of  the  Insur- 
ance, and  be  estopped  from  setting  up  the  breach  as 
a  deTense  against  liability  for  a  subsequent  loss.  See 
Carticrtght  v.  Gardner.  6  Cush.  273,  281. 

The  applicability  of  the  rule  above  stated,  as  to 
waiver  or  forfeitures,  to  the  contract  of  insurance, 
is  involved  in  and  Indeed  constitutes  the  basis  of  the 
decisions  holding  that  the  existence  of  a  policy,  the 
conditions  of  wlilch  have  been  broken  by  the  in- 
sured, rendering  it  by  its  terms  ^^  void,**  may  never- 
theless constitute  a  breach  of  the  condition  In  an- 
other policy  on  the  same  property,  prohibiting  other 
insurance  not  notified  to  the  Insurers  in  such  second 
policy.  Carpenter  v.  Prov.  Wash,  Ins,  Co,,  16  Pet. 
493 ;  Btqler  v.  N.  Y.  Cetvtral  Ins.  Co.,  22  N.  Y.  402 ;  Do- 
vUl  V.  Hartford  Ins.  Co.,  18  Iowa,  89. 

The  supreme  court  of  Massachusetts,  while  appa- 
rently, in  Cartwright  v.  Gardner,  tfupro,  recognizing 
the  rule  as  applied  to  other  written  contracts,  have 
refused  to  apply  it  to  Insurance  policies,  and  main- 
tain, as  to  them,  a  doctrine  directly  contrary  to  the 
cases  last  cited.  Jackson  v.  Mass.  Mut.  Fire  Ins.  (>>., 
28  Pick.  418 ;  Clark  v.  N.  E,  Mut.  Fire  Ins.  Co.,  6  Cush . 
842. 

The  weight  both  of  authorltv  and  reasoning,  how- 
ever, would  seem  to  be  opposed  to  the  Massachusetts 
doctrine,  and  no  sound  reason  appears  to  exist  for 
distinguish. ng  the  contract  of  insurance,  in  this 
respect,  from  other  written  contracts. 

In  CockerUl  v.  Cincinnatti  2ns.  Co.,  16  Ohio,  148,  it  is 
said,  that  by  the  law  merchant,  both  the  contract  to 
insure  and  a  waiver  of  a  breach  of  condition  in  such 
contract,  are  required  to  be  in  writing.  It  is  believed, 
however,  that  neither  branch  of  this  position  is  cor- 
rect. In  Baptist  Ctmrch  v.  Brooklyn  Fire  Ins.  Co.,  19 
N.  Y.  805,  it  is  expressly  held,  that  by  the  common 
law  a  verbal  contract  of  insurance  is  valid ;  and  to 
the  same  effect  see  Commercial  Ins.  Co.  v.  Union  Ins, 
Co.,  19  How.  318;  Baxter  v.  Massastrit  Ins.  Co.,  1  Allen, 
294 ;  City  of  Davenport  v.  Peoria  Ins.  Co.,  17  Iowa,  276. 
And  even  were  this  otherwise,  since  a  waiver  of  a 
forfeiture  is  not  a  new  contract  to  insure,  but  merely 
the  legal  consequence  of  the  insurer's  declared  elec- 
tion to  treat  the  insurance  as  continuing,  notwith- 
standing the  breach,  on  no  sound  principle  can  writ- 
ten evidence  of  such  election  be  required.  By  the 
statute  of  frauds,  a  writing  Is  essential  to  a  lease 
for  longer  than  a  specified  term  ;  but  this  has  never 
been  held  to  exclude  parol  evidence  of  a  waiver  by 
the  lessor  of  a  forfeiture  of  such  lease,  Incurred  by 
the  lessee. 

There  is  an  obvious  difference  between  waiving  a 
forfeiture  already  incurred  by  a  specific  breash  of 
condition,  and  waiving  the  condition  Itself  prospec- 
tively. The  former  simply  reinstates  the  contract, 
without  changing  its  terms;  the  latter  operates  di- 
rectly on  the  terms  of  the  contract,  by  eliminating 
the  condition .  Since  no  rule  of  law  forbids  a  parol 
modification  of  a  previous  written  contrat;t,  it  fol- 
lows that  a  waiver  of  the  condition  Itself,  subsequent 
to  the  Inception  of  the  contract,  equally  with  a 
waiver  of  a  past  breach  of  it,  may  be  established  by 
parol  evidence.  A  different  question  arises,  when 
matters  preceding  or  concurrent  with  the  inception 
of  the  policy,  and  resting  in  parol,  are  relied  on  to 
establish  waiver  of  its  written  conditions.    InMassa. 
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89.  Power  of  agent  to  waive  foxfeiture.    A 

local  agent  of  a  foreign  insurance  company, 
authorized  to  efEect  contracts  of  insurance,  to  fix 
rates  of  premium,  to  consent  to  the  increase  of 
risks,  to  cancel  policies  in  his  discretion  and  to 
exercise  su]>ervision  over  property  covered  by 
policies  issued  at  his  agency,  will  bind  his 
principal  by  his  waiver  of  the  forfeiture  of  the 
policy,  even  though  in  violation  of  limita- 
tions upon  his  authority  not  brought  home  to 
the  assured.  IHd. 

chusetts  (where  the  ereneral  course  of  decision  on 
fire  policies  seems  to  be  much  stricter  against  the 
insured  than  elsewhere),  such  evidence  is  held  inad- 
missible, as  contradictor)'  to  the  written  contract. 
Barrett  v.  Union  Mut.  irw.  Co.^  7  Cush.  176 ;  Lee  v. 
JSincard  Ins.  Co.,  3  Gray,  583. 

Whatever  may  be  thought  of  these  decisions,  con- 
sidered on  principle,  the  weigrhtof  authority  Is  deci- 
dedly the  other  way.  Sheldon  v.  AtUwtic  Ins.  Co.,  26 
N.  Y.  460;  Arwis  v.  Neic  York  Union  Ins.  Co..  U  Ibid. 
253  ;  Bochen  v.  WUliamsburgh  Ins.  O)..  35  Ibid.  131 ; 
Qoil  y.Nat.  Prot.  I»w.  Co.,  25  Barb.  189:  New  York 
Central  Ins.  Co.  v.  Nat.  Prot.  Ins.  Co.,  20  Ibid.  468 ; 
Peoria  Ins.  Ou  v.  HaXL,  12  Mich.  203 ;  Bcal  v.  Park  Ins. 
Co..,  16  Wis.  341 ;  Insurance  Company  v.  Rogent,  12  Ibid. 
337;  Hough  v.  City  Fire  Ins.  Co.^  29  Conn.  10;  Anson 
V.  Winne^iek  Ins.  Co.,  23  Iowa,  84.  In  all  these  cases, 
parol  evidence  of  conduct  of  the  insurers  or  their 
agents,  prior  to  or  concurrent  with  the  issuing  of  the 
pollcv,  was  held  adjmissible  to  establish  a  waiver  of 
conditions  expressed  therein.  Some  of  them  strik- 
ingly illustrate  the  view  of  waiver  above  taken,  as 
being  rather  the  legal  result  of  acts  or  conduct  of 
the  party  than  Itself  an  Independent  act;  holding 
that  issuing  the  policy,  with  knowledge  at  the  time, 
by  the  insurers  or  their  agents  through  whom  the 
insurance  was  effected,  that  the  building  is  occupied 
and  intended  to  be  occupied  for  a  purpose  prohibited 
by  the  terms  of  the  policy,  or  that  a  prohibited  arti- 
cle is  kept  on  the  premises,  operates  as  a  waiver  of 
such  condition  In  the  policy,  or  (what  amounts  to 
the  same  thing)  estops  the  insurers  from  setting  up 
such  occupation  as  a  breach  of  the  condition. 
Petrria  Ins.  Co.  v.  HaXL,  Beal  v.  Perk  Ins.  Co.,  Insur- 
ance Company  v.  RoQers^  uhi  supra^  The  cases  hold- 
ing the  Insurers  to  be  estopped  from  denying  the 
correctness  of  the  representations  contained  in  the 
written  application  for  Insurance,  when  such  appli- 
cation was  prepared  by  their  agent,  and  contains 
misstatements,  or  omits  to  disclose  material  facts, 
through  the  fault  of  such  agent,  rest  on  the  same 
principle.  R^rwley  v.  Empire  Ins.  Co.,  36  N.  Y.  550; 
Plumb  V.  C/Utarauipis  Ins.  Co.,  18  N.  Y.  392.  Jennings 
V.  Chewmgo  Co.  Ins.  Co.,  2  Den.  75,  holding  a  contrary 
doctrine,  must  be  considered  as  overruled  by  the 
cases  last  cited. 

The  decision  in  the  principal  case  as  to  the  powers 
of  the  agent  of  the  Insurers  Is  of  very  great  practical 
Importance,  since  the  business  of  fire  Insurance,  par- 
ticularly In  the  Western  States,  is  very  largely  trans- 
acted by  foreign  corporations,  through  tnelr  local 
agents,  who  in  fact  exercise  almost  unlimited  powers 
as  representing  the  companies,  and  are  the  only  par- 
ties with  whom  the  insured  hold  direct  communica- 
tion. Therecai)  be  no  doubt  that  the  general  tendency 
of  the  latest  decisions  has  been  more  and  more  in  fa- 
vor of  holding  insurance  companies  to  responsibility 
for  the  conduct  of  the  agents  through  whom  their 
business  is  transacted,  n'amer  v.  Peoria  Ins.  Co.^  12 
Wis.  318  ;  Beal  v.  Park  Ins.  Co.,  16  Ibid.  241 ;  .V.  E.  Fire 
<k  Murine  Ins.  O).  Y.ScheiUer,  38  111.  166;  Rowley  v. 
Empire  Ins.  Co.,  88  N.  Y.  550;  Anson  v.  Winneshiek 
Ins.  Co.,  23  Iowa.  14.  The  case  of  Rowley  v.  Empire 
]n8.  Co.,  Is  a  remarkable  illustration  of  tne  progress 
being  made  in  this  direction.  It  is  there  held  (over- 
ruling several  prior  cases  to  the  contrary)  that  the  In- 
surer was  estopped  to  deny  the  correctness  of  the 
representations  In  the  written  application  signed  by 
the  insured,  where  an  error  In  such  application  was 
due  to  the  agent  of  the  company,  authorized  simply 


90.  Implied  and  incidental  powers.  The 
foregoing  powers  are  necessary  incidents  to  the 
general  authority  of  the  agent  to  effect  insur- 
ances, subject  of  course  to  limitations  imposed 
by  his  principals  and  known  to  those  with  whom 
he  deals.  Ibid. 

91.  The  receipt  of  premiums  by  an  insur- 
ance company,  with  full  knowledge  of  facts 
constituting  a  breach  of  pne  of  the  conditions  of 
the  policy  on  the  part  of  the  assured,  operates 
as  a  waiver  on  the  part  of  the  company  of  the 

**  to  take  applications  for  Insurance,"  and  who  pre- 

Sared  the  application  In  question.  Fitllsrton,  J., 
ellverlng  the  opinion  of  the  court,  says:  **  The 
conditions  of  Insurance  plainly  contemplate  that  it  '* 
(the  application),  ''should  be  In  writing,  and  such 
was  the  Intention  of  the  parties.  When,  therefore, 
was  the  duty  which  the  agent  owed  to  the  company 
at  an  end,  so  that  he  ceased  to  bind  his  principal? 
It  is  not  establishing  a  harsh  or  unreasonable  rule  in 
reference  to  insurance  companies,  to  hold  that  their 
agents,  authorized  '  to  take  applications  for  Insur- 
ance,* are  acting  within  the  scooe  of  their  authority. 
In  every  thing  which  they  do  which  may  be  necessary 
to  coniplete  such  applications.  I  must  therefore 
regard  Dean  as  In  the  act  of  taking  the  application 
when  he  was  filling  up  the  blank  signed  by  the  plain-  - 
tiff,  and  therefore  acting  on  behalf  of  the  defendant. 
Any  other  rule  would  be  fraught  with  mischief. 
Insurance  companies  send  out  an  army  of  agents  to 
solicit  business.  Property  holders  are  waited  upon 
by  them  at  their  residences  ;  and  It  Is  not  going  too 
far  to  say  that  many  of  the  applicants  would  be  un- 
able to  make  a  proper  application  and  survev  to 
meet  the  rigid  and  elaborate  requirements  of  these 
corporations,  while  experience  snows  that  they  aro 
not  expected  to  do  so.  Hence  these  agents  render 
such  services  as  are  necessary  to  enable  the  contract- 
ing parties  to  attain  their  respective  objects,  the  one 
to  Insure,  and  the  other  to  become  insured  against 
fire.  To  hold  that  In  performing  these  preliminary 
labors  touching  the  very  business  which  must  neces- 
sarily be  transacted  before  a  policy  can  be  effected, 
the  Insurance  broker  becomes  the  agent  of  the  ap- 
plicant for  Insurance,  would  seem  to  be  an  unneces- 
sar}'  and  undesirable  refinement.  I  repeat,  that,  in 
penonulng  these  preliminary  labors,  the  agent  is 
engacred  in  taking  the  applications,  which  is  strictly 
within  his  duty,  and  the  principal  should  be  held 
responsible  for  any  error  he  may  commit." 

Tills  case  Is  approved  and  followed  In  Ansfrnv. 
Winnestiiek  Insurance  Ok,  ubi  supra.  These  decis- 
ions do  not,  perhaps,  necessarily  conflict  with  Ayers 
V.  Hartf(yrd  Ins.  Co.,  17  Iowa,  176, 190,  where  It  is  held, 
that,  if  the  authority  of  the  agent  is  only  "  to  receive 
and  forward  applications,"  the  company  is  not  re- 
sponsible for  bis  errors  in  drawing  up  the  appllca^ 
tion  ;  while  if  he  had  the  power  to  take  risks,  and 
did  In  fact  take  the  risk  in  question,  the  insurers 
would  be  estopped  from  disputing  the  correctness 
of  the  representations  contained  in  the  application 
prepared  by  him.  It  must  be  admitted,  however, 
that  the  distinction  between  the  power  "  to  take  ap- 
plications," and  the  power  **  to  receive  and  forward 
applications  "  Is  a  very  fine  one.  See  also,  Bartiutlo- 
mew  V.  Farmers*  &  Merchants*  Ins.  Co.,  25  Iowa,  507. 

To  this  late  course  of  decision  as  to  the  responsi- 
bility of  insurance  companies  for  acts  of  their 
agents,  the  Masscushusetts  cases,  again,  are  a  marked 
exception.  Not  onlv  is  It  there  held,  that  in  drawing 
up  the  application  tne  agent  is  in  all  cases  to  be  re- 

f warded  as  the  agent  of  the  applicant,  whose  duty  it 
B  to  see  that  It  Is  correctly  trvimed  (Lowell  v.  MUidle~ 
aex  Mut.  Fire  Ins.  Co.,  8  Cush.  127 ;  Forbes  v.  Agawam 
Inn.  C'O.,  9  Ibid.  470:  Lee  v.  Houxird  Ins.  Co.,  8  Gray, 
583) ;  but  a  peculiar  doctrine  has  been  established  in 
respect  to  mutual  Insurance  companies,  viz. :  that 
neither  their  agents  nor  officers  have  any  power  to 
waive   conditions  of    insurance,   imposed   by  the 

Oor  by-laws  of  the  company  (Hate  v.  Mecfianie^ 
).,  6  Gray,  109 ;  Brewer  v.  Chelsea  Mut.  Ins,  Co.. 
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right  to  insist  that  the  policy  is  forfeited  by 
reason  of  such  breach.  Following  Viele  v. 
"Germania  Ins.  Co.,  26  Iowa,  9 ;  Mershon  v.  Hm 
National  Ins.  Co.,  34  Ibid.  87. 

92.  The  assessment  and  collection  of  a  por- 
tion of  a  premium  note  by  a  mutual  insurance 
company,  after  it  lias  been  advised  of  a  violation 
of  the  conditions  of  the  i>olicy,  operates  as  a 
waiver  of  any  forfeiture  by  reason  of  such,  vio- 
lation. Following  Keenan  v.  The  Missouri  State 
Mutual  Insurance  Company,  12  Ibid.  126 ;  Kee- 
nan V.  The  Dubuque  Mutual  Fire  Insuranee 
Company,  13  Ibid.  875. 

93.  Mere  knowledge  of  an  agent  of  an  insur- 
ance company  of  acts  which  would  avoid  a 
policy  issued  by  his  principal,  without  objec- 
tion, does  not  bind  the  company.  Ayres  v.  The 
Hartford  Fire  Insurance  Company,  17  Iowa, 
176. 

94.  Waiver  of  condition  against  additional 
insurance.  The  fact  that  the  insurers  in  a 
policy  of  fire  insurance  were  notified,  after  the 
-destruction  of  the  property  insured,  that  subse- 
quent insurance,  in  other  companies,  had  been 
obtained  by  the  assured ;  and  the  further  fact 
that  the  company,  through  its  agent,  after  such 
notice,  appointed  an  appraiser  to  determine  the 
value  of  the  property  not  destroyed,  and  failed 
to  refund  to  the  assured  the  unearned  premium, 
will  not  amount  to  a  waiver  of  a  written  condi- 
tion in  the  policy,  to  the  effect  that  if  additional 
insurance  is  made  and  not  consented  to  by  the 
company,  by  writing,  indorsed  on  the  policy,  tlien 
the  policy  shall  be  void  ;  nor  estop  the  company 
from  relying  upon  a  breach  of  this  condition  as 
a  defense.  Jewett  et  al.v.  2 he  Home  Insurance 
Company,  29  Iowa,  562. 

b.  Life  insurance  policies. 

96.  Waiver  of  conditions.  A  forfeiture  of  a 
life  insurance  policy,  by  reason  of  the  violation 
of  the  conditions  against  residing  in  restricted 
territory,  may  be  waived  by  acts  of  the  com- 
pany or  its  authorized  agents,  inducing  the  pol- 

14  Ibid.  203 ;  Baxter  v.  ChdMa  Mut.  Ins.  Co..  1  Allen, 
294;  Tebbetts  Y.  HamVtnn  MuL  Ins.  Co.,B  Ibid.  509; 
Mulreif  V.  Shawmut  Ins.  Co.,  4  Ibid.  116 ;  Murphy  y. 
People*8  Mut.  Ins.  O)..  7  Ibid.  239 ;  Evans  v.  Trinwun' 
tain  Mut.  Ins.  Co.,  9  Ibid.  329),  though  they  may  waive 
formal  preliminary  proofs  or  loss.  Priest  v.  OUizens* 
Mut.  Ins.  O)^  3  Allen,  flOS.  These  decisions  appear  to 
be  based  on  the  ground  that  in  mutual  companies 
the  insured  parties  constitute  the  only  members, 
and  are  affected  with  notice  of  and  bound  by  their 
rules,  which  are  for  the  common  benefit  and  protec- 
tion of  all,  and  that  the  officers  have  no  other 
powers  than  those  given  by  the  by-laws. 
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icy-holder  to  believe  that  the  condition  has 
been  dispensed  with  and  the  policy  continued 
in  force.  Walsh  v.  The  .^tna  lAfe  Insurance 
Company,  80  Iowa,  138. 

96.  Receipt  of  praminms  alter  forfeiture. 
The  receipt  of  the  usual  premiums  by  a 
special  agent  authorized  to  receive  them,  after 
such  breach  of  conditions  and  knowledge  on 
his  part  thereof,  will  amount  to  a  waiver  of  the 
forfeiture  arising  therefrom.  Ibid. 

97.  Acts  of  agents.  A  life  insurance  com- 
pany may  be  estopped  from  denying  the  effect 
of  a  permit  given  to  a  policy-holder  to  reside  in 
a  restricted  territory,  by  an  agent  who  was  not 
authorized  to  grant  such  permits,  but  who  u>as 
authorized  to  receive  applications  therefor  and 
money  paid  thereon,  if  such  agent,  by  his  repre- 
sentations and  acts,  induced  the  policy-holder 
to  believe  that  this  was  the  proper  course  to 
pursue  to  obtain  the  permit,  and  to  believe  that 
it  was  given  when  the  money  was  paid  to  the 
agent.  Ibid. 

98.  False  statement.  An  untrue  or  fraudu- 
lent statement  on  the  part  of  the  applicant,  of 
a  fact  material  to  the  risk,  will  not  prevent  a 
recovery  against  the  company  if  it  or  its  agent, 
authorized  as  above  stated,  was  informed  of 
and  knew  the  truth  in  regard  to  such  fact  when 
it  received  the  application  and  premium  and  is- 
sued the  policy.  JiifUler  v.  The  Mut  Benefit 
Ins.  Co.,  81  Iowa,  216. 

X.  Miscellaneous  Mattebs. 

99.  Umitation  of  action.  A  provision  in 
a  policy  of  insurance,  that  no  action  of  any 
kind,  either  in  law  or  chancery,  shall  be  main- 
tained against  the  insurer,  unless  commenced 
within  a  time  named,  is,  in  the  absence  of 
qualifying  circumstances,  valid  and  binding  on 
the  parties.  Stout  v.  The  City  Fire  Insurane-e 
Company  of  New  Haven,  12  Iowa.  871. 

100. mechanic's  lien.    It  is  competent 

for  the  parties  to  a  policy  of  insurance  to  provide 
therein  that  no  action    shall    be    maintained 


In  Worcester  Bank  v.  Hartford  Ins.  Co.,  11  Cush. 
285,  there  appears  to  be  manifested  a  disposition  (so 
far  as  can  be  gathered  from  the  very  brier  and  unsat- 
isfactory opinion  delivered),  to  aoply  a  similar  rule 
to  stock  companies.  On  the  whole,  the  Massachu- 
setts cases  on  the  subjects  discussed  in  this  note 
may  be  fairly  said  to  stand  apart  by  themselves,  and 
to  breathe  a  spirit  of  sternness  toward  the  insured, 
in  marked  contrast  with  the  tone  of  decision  in  New 
York,  and  still  more  so  with  that  prevailing  in  the 
courts  of  the  Western  States. 
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thereon  for  anj  loee  after  the  lapse  of  a  certain 
time  after  each  lose ;  bat  such  condition  will 
not  be  enforced  when  bo  necessarily  inconsist- 
ent with  the  nature  of  the  Interest  insured  as 
to  render  a  reooverj  unattainable  by  the  exer- 
cise of  due  diligence.  Longhurst  v.  The  Star 
Inturancs  Company,  19  Iowa,  864. 

101.  Oonstmotlon  of  policy.  A  policy  of 
insurance  will  be  strictly  construed  against  the 
company.  MiUer  v.. The  Mutual  Benefit  Life 
Ins,  (7(?.,31  Iowa,  216. 

102.  Notice  to  an  insoninoa  company.  The 
biowledge  an  officer  of  an  insurance  company 
acquires  by  rumor,  or  by  information,  in  his  in- 
dividual capacity,  is  not  constructive  notice  to 
such  company.  Keenan  v.  The  Dubuque  MutuxU 
Fire  Ins,  Co.,  18  Iowa,  375. 

103.  Notice  to  an  insurance  company,  which 
is  a  foreign  corporation,  may  be  given  to  a  res- 
ident agent.  Keenan  v.  The  Missouri  State  Mu- 
tual Ins.  Co,  and  Ryder  v.  T?ie  Same,  13  Iowa, 
126. 

104.  Ascertainment  of  loss.  In  ascertaining  the 
loss  sustained,  the  Jury  must  look  at  the  value 
of  the  property,  for  the  purpose  it  was  adapted 
to  and  designed  for,  and  the  actual  damages 
sustained  by  its  loss  for  such  purpose.  McCabe 
▼.  Knapp,  Stout  d>  Co,,  23  Iowa,  808. 

105.  Consent  to  occupancy  carries  incidents 
thereto.  Consent  by  the  insurers  to  the  oc- 
cupation of  the  insured  building  for  a  par- 
ticular  business  is  implied  consent  to  the  keep- 
ing and  use  in  the  building  of  any  article  neces- 
sary to  that  business,  although  such  article  is 
expressly  prohibited  in  the  policy.  Viele  v. 
Oermania  Ins,  Co.,  26  Iowa,  9. 

106.  Insurance  policy  not  assignable  before 
loss  without  consent  ,  The  general  rule  is  that 
a  contract  of  insurance  is  a  personal  contract 
with  the  assured,  and  the  policy  does  not  pass 
BO  as  to  continue  the  liability  of  the  company 
to  an  assignee  or  purchaser  of  the  property  in- 
sured, unless  by  the  consent  of  the  under- 
writers, or  the  properly  authorized  officer  or 
board  of  the  association.  Simeral  v.  Ihibuqus 
Mutual  Fire  Ins,  Co,,  18  Iowa,  819. 

107. after  loss.    A  policy  of  insurance 

may  be  assigned  after  the  occurrence  of  the  loss 
insured  against,  without  the  consent  of  the  in- 
surer. Carter  ▼.  HumbolcU  Fire  Ins,  Co,,  12 
Iowa,  287. 


108. And  this  notwithstanding  a  provis- 
ion in  the  policy  that  it  should  "  not  be  assign- 
able without  the  consent  of  the  company,  ex- 
pressed by  indorsement  thereon."  Walters  ▼. 
Washinffton  Ins,  Co.,  1  Iowa,  404. 

109.  Bffect  of  assignment.  An  assignment 
of  a  policy  of  insurance,  with  the  consent  of 
the  insurer,  passes  with  it  every  thing  necessary 
to  carry  the  purpose  of  the  assignment  into 
effect,  though  an  actual  assignment  of  the  orig- 
inal indebtedness  is  not  made.  Stout  v.  City 
Fire  Ins,  Co,  of  New  Haven,  12  Iowa,  371. 

110.  Published  rules.  Published  documents 
and  rules  of  an  insurance  company,  in  respect 
to  the  transaction  of  its  business,  are  admissible 
on  the  part  of  the  policy-holder  in  an  action 
against  it,  although  it  is  not  shown  that  he  was 
aware  of  their  existence  when  the  cause  of  ac- 
tion arose.  Wahh  v.  The  JStna  Life  Ins.  Co,,. 
80  Iowa,  133. 

A 

111.  Incidental  powers.  An  insurance  com- 
pany, the  same  as  other  corporations,  possesses 
all  incidental  or  implied  powers  necessary  or 
proper  to  carry  into  effect  its  general  and  ex- 
press ones  in  respect  to  the  transaction  of  its 
business.  The  Home  Lis.  Co.  v.  The  North 
Western  Packet  Co.,  82  Iowa,  223. 

112. rule  applied.  It  is  accordingly  held, 

where  the  assured  in  a  policy  of  insurance  upon 
produce  lost  in  being  transported  down  the  Mis- 
sissippi river,  made  a  claim  and  instituted  suit 
against  the  insurance  company  to  recover  the 
amount  of  the  policy,  that  it  was  competent 
for  the  insurance  company,  for  the  purpose  of 
effecting  a  settlement  with  the  assured,  and  of 
the  litigation  commenced,  to  arrange  with  him 
for,  and  receive  an  assignment  of,  the  bill  of 
lading  and  his  claim  against  the  owners  of  the 
vessel  occasioning  the  loss,  and  that  it  might 
maintain,  in  its  own  name,  and  recover  in  an 
action  thereon,  the  full  amount  of  the  loss 
though  it  exceeded  the  amount  of  the  policy. 
Ibid, 

113.  Settlement  of  doubtful  claim.  Kor 
would  the  claim  on  the  part  of  the  defendants, 
in  such  an  action,  that  the  vessel  on  which  the 
produce  was  shipped  was  unseaworthy,  and 
that,  hence,  the  policy  did  not  attach  nor  any 
liability  of  the  insurer  occur  thereunder,  invali- 
date such  settlement  and  assignment  or  affect 
the  right  of  the  plaintiff  to  recover  thereon. 
Ibid. 
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INTIIRX2ST. 

• 

L  On  aooonnt  Under  the  Revised  Statutes 
of  1843»  an  accoant  bore  interest  from  tlie  date 
of  its  liquidation,  and  that  will  be  presamed 
from  the  day  the  accoant  was  presented  for 
payment,  if  no  objection  was  made  to  its  correct- 
ness.   David  V.  Conard  dt  Co.,  1  G.  Gr.  336. 

Z  Interest  at  six  per  cent  is  recoverable  on 
an  account  after  six  months  from  date  of  last 
item.  Isett  d;  Bretosler  v.  Ogilvie,  9  Iowa,  318  ; 
White  V.  Hampton,  10  Ibid.  238. 

3.  In  open  accounts,  interest  on  the  same  can 
only  be  charged  after  six  months  from  the  date 
of  the  last  item ;  bat  a  creditor's  custom  different 
from  this,  known  to,  or  acquiesced  in  by,  the 
debtor,  or  an  uniform  usage  of  trade,  will  be 
binding.     VietliB  v.  Hagge^  8  Iowa,  163. 

4.  In  an  action  on  account  for  goods  sold  and 
delivered,  the  party  claimed  interest  on  the 
accoant  from  the  end  of  the  year  during  which 
the  same  accrued,  and  offered  to  prove  that,  by 
the  usage  and  mode  of  dealing  between  him  and 
his  customers  having  open  accounts,  all  such 
accounts  were  considered  due  at  the  end  of  the 
year,  and  interest  on  the  same  from  that  time 
was  charged  to  his  customers,  and  that  such 
custom  was  known  to  the  defendant,  which  evi- 
dence was  rejected  by  the  court.  Held,  that  the 
evidence  was  admissible,  and  that  it  should 
have  been  left  to  the  jury  to  determine  whether 
the  facts  shown  amounted  to  an  agreement 
between  the  parties,  that  the  account  was  to  be 
considered  due  at  the  end  of  the  year,  and  that 
interest  was  to  be  charged  after  that  time.  Ibid, 

6.  When  not  otherwise  agreed  by  the  parties, 
interest  on  money  due  on  an  open  account 
should  be  allowed  at  the  rate  of  six  per  cent  per 
annum,  commencing  six  months  after  the  date 
of  the  last  item.  Chap.  37,  §  1,  Laws  Fourth 
General  Assembly.  Isett  d  Breweter  v.  OgiLvie 
dt  Co.,  9  Iowa,  318. 

6.  BalanoM  on  bank  aooonnt.  Where  de- 
fendant kept  an  accoant  with  plaintiffs  as 
bankers,  and  at  the  end  of  each  month  a  balance 
of  accoant  was  ascertained  and  entered  in  the 
b(K)ks,  and  interest  reckoned  thereon ;  and  it 
was  shown  that  such  was  the  custom  of  bankers, 
and  that  it  was  known  to  the  defendant.  Held, 
that  plaintiffs  were  entitled  to  have  interest  com- 
puted on  their  account  by  monthly  rests.  Ibid, 

7.  Role!  for  oomputation.  In  computing 
Interest  when  the  payment  exceeds  the  amount 


of  interest  due,  calculate  interest  on  the  principal 
up  to  the  date  of  payment,  add  interest  to  the 
principal  and  deduct  payment.  Huner  v. 
DMiUle,  3  G.  Gr.  76. 

8.  In  computing  interest,  when  partial  pay- 
ments have  been  made,  such  payments  are 
applied,  in  the  first  place,  to  the  discharge  of 
the  interest  then  due.  If  the  payment  exceeds  the 
interest,  the  surplus  goes  toward  discharging  the 
principal,  and  the  subsequent  interest  should  be 
computed  on  the  principal  then  remaining  due. 
If  the  payment  be  less  than  the  amount  of 
interest  then  due,  the  balance  of  interest  remain- 
ing unpaid  will  not  be  taken  to  augment  the 
principal,  but  interest  will  continue  on  the 
principal  until  the  payments,  taken  together, 
exceed  the  interest  due,  when  the  surplus,  if 
any,  will  be  applied  to  the  discharge  of  the 
principal,  when  interest  will  be  computed  on 
the  balance  of  principal  as  aforesaid.  Smith, 
TijDogood  db  Co.  v.  Oooper%  dt  Clarke,  9  Iowa,  376. 

9.  Ck>mpounding  o£  In  the  calculation  of 
interest  it  is  not  proper  to  compound  it  at  short 
rests.  The  debtor  should  only  be  charged  with 
simple  interest,  compounded  according  to  the 
legal  rule  at  each  payment  exceeding  the  inter- 
est then  due.  Fockler  v.  Beach  et  al.,  32  Iowa, 
187. 

10.  Installments  of  interest.  In  a  contract  for 
the  sale  of  an  interest  in  real  estate,  the  vendee 
agreed  to  pay  '*  the  principal  sum  of  said  pur- 
chase on  or  before  five  years  from  the  date  of 
the  appraisement,  and  in  the  mean  time  to  pay 
interest  for  the  full  sum,  at  the  rate  of  seven 
per  cent  per  annum,  said  interest  to  be  paid  semi- 
annuaUy."  Held,  that  the  vendor  could  main- 
tain an  action  for  the  unpaid  installments  of 
interest  after  they  became  due  and  before  the 
expiration  of  five  years.  Hershey  v.  Hershey^  18 
Iowa,  24 ;  BaJir  v.  Arridt,  9  Ibid.  89. 

11. payable  annually.    Where,  by  the 

terms  of  an  instrument,  interest  is  payable  an- 
nually, the  holder  of  the  instrument  is  entitled 
to  payment  thereof  at  the  time  stipnlated,  and 
if  payment  is  not  then  made,  the  interest  will 
draw  interest  from  the  time  it  falls  dae.  Pres- 
ton v.  Walker,  26  Iowa,  205. 

12.  Where  principal  is  not  paid  when  due. 

In  the  absence  of  an  express  agreement,  interest 

should  be  paid  with. the  principal, and  if  the 

principal  is  not  paid  when  due,  the  interest  will 

I  not,  therefore,  draw  interest  from  the  maturity 
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of  the  principal,  nnlera  expressly  so  stipulated. 
AtpintoaU  v.  Blake,  25  Iowa,  319. 

13.  Amount  governed  by  pleading.  Where 
the  petition  in  an  action  prays  judgment  for 
a  certain  sum  "  with  interest  and  costs/'  interest 
will  be  computed  only  from  the  commencement 
of  the  action.  Lyon  v.  Byington,  10  Iowa,  124 ; 
Anderson  v.  Kerr  db  Lacy,  Ibid.  236. 

See,  also.  Bills  and  Notes,  ante. 

14.  Lex  locL  Interest  due  by  express  con- 
tract, or  as  damages,  is  computed  in  accordance 
with  the  laws  of  the  place  where  the  contract 
is  made.    Batters  v.  Olde  et  al.,  11  Iowa,  1. 

16.  execution  in  one  State:  pexibrm- 

anoe  in  another.  Where  a  contract  is  made  in 
one  State,  to  be  performed  in  another,  interest 
thereon  will  be  computed  in  accordance  with 
the  laws  of  the  place  of  performance,  unless  the 
parties  stipulate  for  a  rate  of  interest  allowed 
by  the  laws  of  the  State  in  which  the  contract 
was  made.  Ibid. 

16.  It  is  competent  for  citizens  of  different 
States,  who  are  parties  to  a  promissory  note,  to 
stipulate  in  good  faith  for  the  rate  of  interest 
allowable  where  the  maker  resides,  and  where 
property  mortgaged  to  secure  the  note  is  situ- 
ated.   Arnold  v.  Potter,  22  Iowa,  194. 

17.  If  the  rate  of  interest  differ  in  two  local- 
ities, it  is  competent  for  the  parties  to  agree 
upon  the  rate  of  either.  Ibid.  {Butters  v.  Old,  11 
Iowa,  1 ;  and  see  Cox  v.  United  States,  6  Pet. 
172 ;  Smith  v.  Smith,  2  Johns.  236 ;  Thompson 
V.  Ketcham,  4  Ibid.  285;  Gibbs  v.  Fremont,  20 
Eng.  L.  &  Eq.  555  ;  Stewart  v.  Ellice,  2  Paige, 
604 ;  Berrien  v.  Wright,  26  Barb.  208 ;  Harvey 
V.  Archibald,  1  By.  &  M.  184 ;  Andrews  v.  Pond, 
13  Pet.  65  ;  JDepau  v.  Humphrey,  20  La.  1 ;  Van 
Shaick  v.  Edtoards,  2  Johns.  Cas.  355  ;  De  Wolf 
V.  Johnson,  10  Wheat.  367 ;  Chapman  v.  Robert- 
son, 6  Paige,  627 ;  Peck  v.  Mayo,  14  id.  33 ;  Story's 
Conflict  of  Laws,  296 ;  2  Kent  [3d  ed.],  460.) 

18. usury.  When  the  interest  expres- 
sed is  usurious,  both  by  the  law  of  the  place 
where  the  contract  was  made,  and  where  it  is  to 
be  executed,  the  law  of  the  former  place  will 
govern  as  to  the  consequences  of  the  usury. 
lUd. 

19.  In  abaenoe  of  oontraot.  Under  the  Code 
of  1851  no  higher  rate  of  interest  than  six  per 
cent  could  be  charged  in  the  absence  of  an 
^reement  In  writing  to  pay  more.  Burrows  & 
Prettyman  v.  Cook  <b  Sargent  et  al.,  17  Iowa, 
486. 


20.  The  rate  of  interest  on  all  indebtedncM 
is  six  per  cent  per  annlim,  unless  a  different  rate 
be  agreed  upon  and  expressed  in  writing.  It  is 
not  competent  for  the  court  to  allow,  as  dam- 
ages for  the  non-payment  of  money,  more  than 
the  legal  rate  of  interest.  Vennum  v.  Gregory, 
21  Iowa,  826 ;  ThHft  v.  Bedman,  18  Ibid.  25 ; 
Myers  v.  Smith,  15  Ibid.  181 ;  Knapp  ▼.  MtUer, 
13  Ibid.  596. 

21.  Under  an  agreement  to  allow  Judgment 

for  the  full  amount  of  the  note  sued  on,  it  was 
error  to  order  that  such  judgment  bear  interest 
at  ten  per  cent,  the  note  and  agreement  being 
both  silent  as  to  the  rate  of  interest.  Easley  <ft 
WiUin^ham  y.  Redpath  et  al.,  9  Iowa,  300. 

22.  A  payment  of  a  portion  of  a  note  due  on 
demand  is  an  admission  that  the  note  is  due  at 
the  time  of  such  payment,  and,  in  the  absence 
of  any  prior  demand,  interest  will  be  computed 
on  the  balance  remaining  unpaid  from  the  date 
of  such  payment.  Bayliss,  for  the  use  of  Chod- 
ing,  V.  Pearson  et  al.,  15  Iowa,  279. 

23.  Ck>mmencement  of  interesL  A  contract 
for  the  sale  of  a  mill  specified  that  the  vendor 
should  receive  a  sum  named,  a  portion  of  which 
was  payable  in  installments  maturing  in  six, 
eighteen  and  twenty-four  months,  with  interest 
"  on  the  whole  amount  due  at  ten  per  cent  an- 
nually ;  **  held,  that  the  interest  commenced  to 
run  at  the  date  of  the  contract,  and  not  at  the 
maturity  of  the  several  installments.  Adairs 
V.  Frri^AM4  Iowa,  22. 

24.  Under  penalty  for  non-payment  Where 
a  party  agrees  to  pay  a  sum  of  money  by  a  day 
certain,  and  more  than  legal  interest  afterward, 
by  way  of  penalty,  if  the  debt  be  not  punctually 
paid,  such  agreement  is  not  usurious.  Oower  <ft 
HoU  V.  Carter  db  Shattuck,  8  Iowa,  244 ;  Shuek 
V.  Wight,  1  a.  ar.  128. 

25.  But  under  a  penalty  for  the  non-payment 
of  money,  no  greater  sum  or  damages  can  be 
recovered  than  the  legal  rate  of  interest.  Ibid, 

See,  further,  title  Usury. 
'  26.  On  contract  againat  resident  of  rebel- 
lious State.  Where  the  holder  of  a  promissory 
note,  during  the  late  rebellion,  resided  in  a  re- 
bellious State,  while  the  maker,  during  that 
time,  resided  in  a  northern  and  unrebellinus 
State,  the  rule  dictated  by  natural  justice  should 
be  adopted,  that,  as  the  debtor  had  the  use  of 
the  money,  the  creditor  should  be  allowed  to 
recover  interest  according  to  the  terms  of  the 
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eontract.  Per  Dillok,  Ch.  J.,  Wrioht»  J.,  con- 
earring  in  Qriffith  ▼.  LouU  et  al.,  26  Iowa,  226. 

27. As  bj  the  act  of  congress  and  the 

proclamation  of  the  president  in  pursuance 
thereof,  the  debtor  was  prohibited  from  pajing 
the  creditor  his  debt,  interest  thereon  should 
cease — adopting,  by  analogy,  the  reason  or  prin- 
ciple  of  the  rule  applicable  to  wars  between  in- 
dependent nations.  Per  Ck>LB  and  Beck,  JJ., 
in  same  case. 

28. ondar  parUonlar  oontraoL    A  and 

B  entered  into  a  contract  to  the  eJSect  that 
B  was  to  invest  in  public  lands  a  certain 
sum  of  money  advanced  by  A.  B  was  to  take 
charge  of  the  lands,  and  it  was  stipulated  that 
within  one  year  he  should  sell  sufficient  of 
the  lands  to  refund  to  A  the  amount  advanced 
by  him,  with  interest  at  the  rate  of  twelve  per 
cent  per  annum.  Sufficient  of  the  lands  were 
not  sold  within  the  year,  nor  for  several  years 
subsequent,  to  refund  to  A  the  amount  ad- 
vanced. Held,  that  he  was  entitled  to  the 
twelve  per  cent  stipulated,  not  only  for  the  one 
year,  but  for  the  whole  length  of  time  it  had 
remained  unpaid.  Warren  v.  £kring,  84  Iowa, 
168. 

29.  On  Judgment.  The  judgment  should 
draw  interest  at  the  same  rate  as  the  contract, 
which  is  the  basis  of  the  action.  Wilson  v.  King, 
Mor.  117. 

For  interest  as  respecting  promissory  notes 
see  Bills,  Notes  and  Checks,  ante,  and 
USTTRT,  poet. 


nrPOXlOATINQ  UQUORS. 

1.  Action  for  ▼alue  of.  An  action  can  be 
maintained  to  recover  the  value  of  goods  ex- 
changed for  intoxicating  liquors  in  violation  of 
law.  In  such  case  the  plaintiff  may  treat  the 
contract  as  void,  and  if  it  is  set  up  as  a  valid  de- 
fense he  may  show  that  it  falls  within  the  stat- 
utory prohibition.  Smith  v.  OraJble,  14  Iowa, 
429 ;  WhiUock  v.  Workman  cfe  Co,,  15  Ibid.  351 ; 
Barne  v.  Staler,  17  Ibid.  250. 

2.  Tlie  case  of  Sonimer  v.  Gate,  22  Iowa,  585, 
holds  that  before  a  plaintiff  can  recover  for  any 
intoxicating  liquors  in  any  action,  he  must  aver 
in  his  petition,  and  prove  on  the  trial,  that  he 
owned  or  possessed  the  liquors  sued  for,  vrith 
lawful  intent. 

3. replevin  for.    An  action  cannot  be 

maintained  to  recover  possession  of  intoxicating 


liquors  kept  for  sale  in  violation  of  the  ^  act  for 
the  suppression  of  intemperance,"  approved 
January  22, 1865,*  whether  they  are  in  the  cus- 
tody of  the  law  or  not,  Wbight,  C.  J.,  not  con- 
curring. Funk  d  Hardman  ▼.  lerael,  6  Iowa, 
488. 

4,  An  illegal  vendor  of  intoxicating  liquors 
cannot  maintain  replevin  against  attaching 
creditors  of  tho  vendee.  MarienthaH,  Lehman  db 
Co,  V.  Shafer  et  al,,  6  Iowa,  223  ;  but  see,  contra, 
Monty  V.  Ameeon,  25  Ibid.  883,  §§  8,  9,  post, 

6.  The  plaintiff  sold  and  delivered  to  the  de- 
fendants, in  the  city  of  New  York,  a  stock  of 
intoxicating  liquors.  A  part  of  the  considera- 
tion was  at  the  time  paid,  a  part  was  subse- 
quently paid  in  Iowa,  and  the  promissory  notes 
in  suit  for  the  balance  were  executed  in  Iowa. 
It  was  held,  that  the  contract  of  sale  was  com- 
plbted  in  New  York,  and  that  the  plaintiff 
should  be  treated  as  a  foreign  vendor.  Whitlook 
V.  Workman  db  Co.,  15  Iowa,  351. 

6.  Where  proceedings  are  in  progress,  under 
the  prohibitory  liquor  law,  to  determine  whether 
certain  intoxicating  liquors  are  liable  to  be  for- 
feited, the  liquors  are  not  subject  to  an  action 
of  replevin.  They  are  in  the  custody  of  the 
law.  Ibid, 

7.  If  replevin  is  brought,  and  it  appears  on 
the  face  of  the  petition  that  the  plaintiff  re- 
plevied the  liquors  from  an  officer  who  had 
seized  them  under  the  prohibitory  liquor  law, 
the  court  may,  on  motion,  dismiss  the  action, 
and  render  a  judgment  for  the  return  of  the 
property,  or  its  value.  Ibid, 

8.  While  traffic  in  intoxicating  liquor,  as  an 
article  of  beverage,  is,  under  the  statute,  un- 
lawful, it  nevertheless  retains  the  character  of 
property.    Monty  v.  Ameson,  25  Iowa,  383. 

9.  Tlie  liquor  of  A,  kept  for  sale  in  viola- 
tion of  the  statute,  was  taken  by  a  sheriff 
upon  an  execution  against  B,  and  afterward  re- 
plevied by  A  from  the  sheriff.  Upon  the  trial 
it  was  shown  to  be  A*s  property,  but  kept  in 
violation  of  law,  and  thereupon  judgment  was 

*  Section  15  Of  the  act  cited,  belnfr  section  1571  of 
the  Revision  of  1800,  provides  *'  that  no  action  of  any 
kind  shall  be  maintained  in  any  court  in  this  State 
for  Intoxicating  liquors,  or  the  value  thereof,  sold 
in  any  other  State  or  country,  contrary  to  the  law 
of  said  State  or  country,  or  wiHi  the  intent  to  enable 
any  person  to  violate  the  provisions  of  this  a^a.  Nor 
shaU  any  action  be  maintained  for  the  recoveru  or  pos- 
seesUm  of  any  intoxicating  liquors,  ftr  the  value  thereof  ^ 
except  In  cases  where  the  person  owning  or  possess- 
ing such  liquors  with  lawful  Intent  may  have  been 
illeKally  deprived  of  the  same." 
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rendered. against  A  for  the  value  of  the  liquor; 
hM,  that  the  judgment  was  erroneous.  Ibid. 

10.  A  party  seekiiig  to  recover  damages  for 

the  seiaure  and  destniction  of  intozioating 
liquors  must  show  that  he  possessed  them  with 
a  lawful  intent,  and  that  he  has  been  deprived 
of  them  unlawfully,  before  he  can  recover  their 
value.    Plummer  v.  Harhut  et  ai,,  5  Iowa,  808. 

11.  Action  of  trespass  against  a  justice  of  the 
peace,  a  constable  and  his  assistants,  for  carry- 
ing away  the  plaintiff's  wine,  brandy,  etc. 
Answer  in  justification,  setting  forth  an  infor- 
mation filed,  issuing  of  warrant,  the  seizure  of 
the  liquors  thereon,  a  judgment  of  forfeiture, 
and  a  destruction  of  the  liquor,  in  pursuance  of 
an  order  issued  on  such  judgment.  On  this  plea 
issue  was  joined,  and  on  the  trial  of  the  cause, 
the  defendants  offered  in  evidence  the  informa- 
tion, search  warrant,  and  a  transcript  of  the 
proceedings  in  the  cause  from  the  docket  of  the 
justice,  to  which  the  plaintiff  (defendant  in  said 
proceedings)  objected;  held,  that  the  evidence 
was  properly  admitted.  Ibid, 

12.  In  this  case,  the  plaintiff  asked  the  court 
to  instruct  the  jury  as  follows:  "That  if  they 
believe,  from  the  evidence,  that  said  liquors 
were  taken  by  defendants,  under  the  direction 
of  the  justice  of  the  peace,  without  authority  of 
law,  then  the  defendants  are  guilty  of  a  tres- 
pass, and  the  plaintiff  is  entitled  to  recover  the 
value  of  the  liquors  so  taken,  and  such  other 
damages  as  they  believe,  from  the  evidence,  he 
has  sustained,"  which  instruction  the  court  re- 
fused to  give ;  held,  that  the  instruction  was 
properly  refused.  Ibid, 

13.  Action  to  reoover  the  Talue  of  oertain 
intoxicating  liquors.  The  defendant  answered, 
alleging  that  the  said  liquors  were  sold  to  defend- 
ant by  plaintiff,  in  the  State  of  Illinois,  in  the 
year  1857,  with  intent  to  enable  the  defendant 
to  violate  the  statute  and  laws  of  the  State  of 
Iowa ;  that  the  same  were  shipped  from  Chicago 
directed  to  defendant  at  Iowa  City,  in  Johnson 
county,  with  the  knowledge  that  defendant  was 
not  the  agent  of  said  county,  for  the  sale  of  in- 
toxicating liquors ;  that  the  same  were  intended 
to  be  sold  in  said  county  without  authority,  and 
contrary  to  the  statute  of  Iowa,  in  such  cases 
made  and  provided  ;  and  that  at  the  time  of  the 
sale  and  shipment  aforesaid,  the  said  defendant 
was  not  the  agent  of  said  county,  authorized  to 
sell  intoxicating  liquors  in  said  State  ;  to  which 


answer  a  demurrer  was  filed,  and  overruled  by 
the  court ;  hM,  that  the  demurrer  was  prop- 
erly overruled.  Dcms  v.  BroThson,  6  Iowa,  410. 
14i  A  party  was  sued  as  a  common  carrier  for 
so  negligently  and  carelessly  performing  his 
contract  to  carry  a  demijohn  containing  six  gal- 
lons of  brandy,  from  B.  to  O.,  that  the  same  was 
lost  and  destroyed.  The  defendant  in  his  an- 
swer denied  the  contract,  and  averred  that  it 
was  void;  the  plaintiffs  sent  a  letter  by  his 
teamster  for  some  articles ;  that  he  did  not 
know  what  they  were,  and  that  if  the  plaintiffs 
sent  for  brandy  by  his  teamster,  he  is  not  liable. 
h£ld,  1.  That  the  answer  amounted  only  to  the 
general  issue ;  2.  That  the  answer  set  up  no 
fact  making  the  contract  void.  Bowen  A  King 
V.  Hole,  4  Iowa,  480. 

16.  Report  of  agent  under  liquor  law.  The 
provisions  of -the  act  for  the  suppression  of  in- 
temperance, approved  January  22, 1855,  author- 
ized the  county  judge  to  require  of  the  agent 
appointed  thereunder  a  report  of  his  transac- 
tions as  agent,  in  writing  and  under  oath  ;  but 
a  settlement  made  by  the  county  judge  in  his 
official  capacity  with  such  agent,  without  such 
report,  is  valid  and  binding  upon  the  county, 
unless  impeached  for  fraud  or  mistake.  Pou>e- 
shiek  County  v.  Stanley,  9  Iowa,  511. 

16. his  official  bond.     An  action  will 

not  lie  upon  the  official  bond  of  an  agent  for  a 
county  for  the  sale  of  intoxicating  liquors,  for 
the  failure  of  such  agent  to  pay  over  money  of 
the  county  in  his  hands,  unless  a  demand  has 
first  been  made  upon  him  to  pay  over  such 
money.  Until  such  demand  there  is  no  breach 
of  the  bond.    FawesJiiek  County  v.  Rosa,  Ibid, 

17.  In  an  action  by  a  county  against  its  agent 
for  the  sale  of  intoxicating  liquors,  on  his 
official  bond,  the  plaintiff  cannot,  in  order  to 
charge  the  defendant  with  the  receipt  of  money 
from  the  county  treasury,  give  in  evidence  can- 
celed warrants  on  the  treasurer,  made  payable 
to  the  defendant  as  payee,  purporting  to  be 
issued  for  the  purpose  of  buying  liquors  for  the 
county  agency,  without  showing  that  the  war- 
rants were  received  by  defendant,  or  went  to 
his  use.  Ibid. 

18.  Where  no  record  entry  was  made  of  the 
appointment  by  the  county  judge  of  a  person  as 
agent  of  the  county  for  the  sale  of  intoxicating 
liquors,  his  appointment  maybe  shown  by  parol 
testimony  ;  that  he  gave  the  bond  required  and 
acted  in  that  capacity.  1  bid. 
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24  MtLj  be  the  suldeot  of  larceny.  In- 
toxicating liqnon  are  the  subject  of  larceny. 
Ths  State  ▼.  May,  20  Iowa,  806. 

25.  Where  a  party  exohangea  gooda  for 
intoxicating  liquors,  sold  in  violation  of  law,  be 
maj  recover  the  same  by  action.  SmUh  v. 
OrabU,  14  Iowa,  429. 

26.  Asaignmentof  leaae.  One  Sterne  rented 
bis  farm  to  the  defendant.  Slater,  for  one 
year,  Slater  agreeing  to  pay  therefor,  as  rent, 
six  hundred  bushels  of  corn.  Sterne  sold 
this  claim  for  rent,  to  the  plaintlJBT,  Davis,  in 
consideration  of  certain  intoxicating  liquors,  sold 
in  violation  of  law.  Davis  sued  Slater  to  recover 
the  rent,  and  this  court  held  that  he  could  not 
recover,  and  this,  although  Slater  still  owed  the 
rent  and  was  not  a  party  to  the  contract  of  illegal 
sale.  The  court  denied  the  right  of  the  plaintiff 
to  recover,  because  the  statute  declares  all  con- 
tracts on  account  of  intoxicating  liquors,  sold  in 
violation  of  law,  to  be  utterly  null  and  void 
against  all  persons  in  all  cases.  Davis  v.  SlaUr, 
17  Iowa,  250. 

27.  Gamiahment  of  Tendor.  The  vendor  of 
intoxicating  liquor  sold  in  violation  of  law  may 
be  garnished  by  a  creditor  of  his  vendee  and 
required  to  pay  the  money  received  for  such 
liquors  in  satisfaction  of  the  debt  of  his  vendee 
to  the  garnishing  creditor.  Church  v.  8mp9on, 
25  Iowa,  408 ;  and  dissenting  opinion  of  Ck>LB,  J., 
in  Monty  v.  Ameson,  Ibid.  888. 

28.  Repeal  of  acts.  The  act  of  January  28, 
1857,  (act  1857,  p.  281),  does  not  repeal  section  6 
of  the  act  of  1855  (acts  1856,  p.  68).  BtaU  v.  Be- 
necke,  9  Iowa,  208 ;  State  v.  Donehey,  8  Iowa,  896. 
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I,  In  General. 

1.  Under  invalid  law.  Judgments  under 
unconstitutional  laws  are  not  nullities,  and  an 
officer  executing  such  is  not  a  trespasser.  Mor. 
487. 

2.  Collateral  agreement  to  restrain.  In  order 
that  an  anterior,  independent  agreement  shall 
control  a  subsequent  judgment,  and  affect  the 
rights  of  the  parties  thereunder,  such  agreement 
must  be  clearly  and  satisfactorily  established. 
Burton  v.  Mason,29  Iowa,  892. 

3.  Whether  a  judgment  can  be  effected  by  a 
cotemporaneous  or  prior  collateral  agreement  to 
stay  execution,  quere  f  Tousey,  Floyd  db  Love  v. 
Bishop  et  al.,  22  Iowa.  178. 

4.  Pre-agreement  to  satisfy.  An  agreement 
to  satisfy  a  judgment,  entered  into  before  the 
rendition  thereof,  or  the  commencement  of  the 
suit,  will  be  enforced,  where  there  was  no 
design  to  defraud  others,  and  where  it  had  no 
such  effect.  Church  v  .  Simpson  et  al.,  25  Iowa, 
408. 

6.  Judgment  on  Immaterial  issue.  A  judg- 
ment cannot  be  rendered  on  a  verdict  founded 
on  an  issue  immaterial  to  the  controversy 
between  the  parties.  Hughes  v.  McCutchen, 
Mor.  154. 

6.  Judgment  nuno  pro  tone.  When  a  judg- 
ment was  rendered  nunc  pro  tunc  on  a  mo- 
tion for  a  new  trial,  which  had  been  taken 
under  advisement,  bearing  date  at  a  time  when 
the  court  was  not  in  session,  it  was  properly 
regarded  as  a  nullity,  and  the  court,  when 
regularly  in  session,  subsequently  was  author- 
ized to  enter  up  a  judgment  upon  the  verdict 
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previously  rendered  without  regard  to  a  writ 
of  error,  which  had  been  sued  out  upon  the 
first  illegal  or  void  judgment.  Sheppard  v. 
Wilson,  Mor.  448. 

7.  Judgment  nil  dioit  A  judgment  nil  dicU 
cannot  be  rendered  when  there  is  a  plea  of  the 
general  issue  on  file  in  the  case,  unless  the  plea 
is  expressly  or  tacitly  withdrawn ;  and  such 
withdrawal  will  be  presumed  if  it  appears  by 
the  record  that  the  defendant's  counsel  was  in 
court  at  the  time  the  judgment  was  rendered 
against  his  client,  and  made  no  objection.  MHUr 
V.  Hardeuyre,  1  G.  Gr.  154. 

8.  Judgment  non  obstante  veredicto  will  not 
be  granted  on  the  motion  of  a  defendant.  The 
proper  practice  is  to  move  in  arrest  of  judgment 
and  for  a  new  trial.  Bradshaw  v.  Sedge  d 
Heaton,  10  Iowa,  402. 

9.  The  neglect  of  the  court  to  render  a  judg- 
ment non  obstante  veredicto,  on  the  ground  of  an 
insufficient  plea,  cannot  be  urged  as  error,  un- 
less a  motion  was  made  for  such  a  judgment, 
and  exception  taken  to  the  ruling  of  the  court. 
Coonrod  v.  Benson,  3  G.  Gr.  179. 

10.  Where  a  verdict  has  been  found  for  the 
defendant  upon  an  insufficient  plea  in  avoid- 
ance, a  judgment  non  obstante  ff&redieio  may 
properly  be  rendered  for  the  plaintiff.  Jones  r. 
Fennimore,  1  G.  Gr.  134. 

11.  Interest  Ajudgment  should  draw  but  six 
per  cent  interest  though  the  note  upon  which  it 
was  recovered  drew  interest  at  ten  per  cent. 
Burkhart  v.  Sappinffton,  1  G.  Gr.  66.*  (Rev. 
Stat.  1848,  p.  293,  §§  1,  2  and  8.) 

12.  Effect  of:  general  rule.  The  judgment  of 
a  court  having  jurisdiction  of  the  parties  and 
the  subject-matter  is  conclusive  so  long  as  it 
remains  unreversed.  Patterson  et  al,  v.  The 
Stfxte  of  Indiana,  2  G.  Gr.  492. 

13.  When  judgment  is  rendered  by  a  court 
having  jurisdiction  of  the  subject-matter  and  the 
parties,  it  is  final  until  reversed  or  set  aside  ;  it 
is  operative  and  effectual  though  bills  are  pend- 
ing to  vacate  it.     Wright  v.  MiUard,  3  G.  Gr.  86. 

See  further,  sub-title  II,  herein. 

♦The  rule  in  the  above  case  of  Burkhart  v. 
Sapjrington,  1  G.  Gr.  66,  has  been  changed  by  the 
following  section  of  the  Revision  of  1860,  to  wit : 

Sec.  1789.  Interest  shall  be  allowed  on  all  moneys 
due  on  Judirments  and  decrees,  of  any  competent 
court  or  tribunal,  at  the  rate  of  six  per  cent  per 
annum,  unless  a  different  rate  Is  fixed  by  the  contract, 
on  which  the  judgment  or  decree  Is  rendered,  in 
which  case  the  Judgment  or  decree  shall  draw  Inter- 
est at  the  rate  expressed  In  the  contract ;  but  no 
Judgment  or  decree  shall  draw  more  than  ten  per 
cent  per  annum,  which  rate  must  be  expressed  In  the 
Judgment  or  decree. 


14i  For  oosta.  A  judgment  for  costs  is  a  nec- 
essary incident  to  a  judgment  in  partition,  and 
is  not  conditional  where  it  awards  execution 
against  such  of  the  parties  as  should  fail  to  pay 
their  respective  portions  within  sixty  days. 
8prott  ▼.  Beid,  8  G.  Gr.  48tf . 

16.  Where,  in  a  proceeding  to  foreclose  a 
mortgage,  a  junior  lien  holder  was  made  a 
party  defendant,  and  he  was  not  notified  "  that 
no  personal  claim  was  made  against  him,"  but 
judgment  was  prayed  against  him  for  costs, 
which  was  accordingly  rendered  by  default,  it 
was  held,  that  as  the  court  had  jurisdiction,  such 
a  judgment  was  valid,  that  its  enforcement 
could  not  be  restrained  by  injunction,  and  that 
his  remedy  to  correct  the  judgment,  if  erroneous, 
was  by  appeal  or  motion.  Davis  v.  Keith  et  at,,. 
23  Iowa,  419. 

16.  Judgment  in  case  of  tort.  When  judg- 
ment has  been  recovered  for  a  tort  it  is  then 
fixed  and  certain,  and  is  a  debt  as  much  as  if  it 
were  recovered  upon  a  promise.  An  action 
brought  upon  such  a  judgment  is  an  action  ex 
contractu,  Johnson  db  Stevens  v.  Butler,  2  luwa, 
536. 

17.  A  judgment  is  the  sentence  of  the  law. 
A  judgment,  under  the  Code  of  1851,  embraces 
all  final  adjudications  in  civil  actions.  At  com- 
mon law  it  is  the  sentence  of  the  law,  pronounced 
by  the  court  upon  the  matters  contained  in  the 
record  of  an  action  before  it.  Taylor,  Shipton 
db  Co.  v.  Bunyan  &  Brown,  3  Iowa,  474. 

18.  While  no  particular  form  of  words  is 
necessary  to  a  judgment,  there  must  be  some- 
thing to  show  that  the  judgment  pronounced  by 
the  court  has  been  entered  by  the  clerk.  Taylor^ 
Shipton  db  Co.  ▼.  Bunyan  dh  Brown,  8  lowa,^ 
481. 

19.  Naming  party.  Where  an  order  for  the 
recovery  of  money  was  against  one  of  two  de- 
fendants, without  name,  but  the  particular  party 
referred  to  was  manifest  from  the  entire  lan- 
guage of  the  record  and  decree,  it  was  7ield  suffi- 
ciently specific.  Finnagan  v.  Manchester  et  ux., 
12  Iowa,  521. 

20.  Production  of  note.    In  an  action  on  a 
promissory  note,  no  final  judgment  can  be  ren 
dered  in  favor  of  tlie  plaintiff  if  the  note  is  not 
produced  in  court  nor  its  absence  accounted  for. 
Brandt  v.  Foster  et  al.,  5  Iowa,  287. 

21.  The  term  "  final  Judgment  ^  applies  to  the 
judgment  which  disposes  of  the  case  then  pend- 
ing.   It  does  not  necessarily  imply  a  judgment 
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which  disposes  of  the  cause  of  action  between 
the  parties.  David  y.  The  Etna  InswranM  Com- 
panpf  9  Iowa,  45. 

22.  Of  court  of  law.  A  court  of  law  by  its 
jadgment  declares  the  conclusion  of  the  law 
upon  the  facts  proTed,  and  leaves  the  party  to 
the  proper  process  to  enforce  it.  It  awards  spe- 
cific liens  only  in  actions  in  rem.  Kramer  v. 
Rebman,  9  Iowa,  114. 

2Q.  What  are  Judgments.  All  final  adjudica- 
tions, whether  in  law  or  equity,  are  "  judgments  " 
in  the  sense  in  which  that  term  is  used  in  the 
Code.  Ibid, 

24.  ZSztent  o£^  as  governed  by  daim  in  plead- 
ings. Where  in  an  action  on  a  promissory  note 
the  petition  prayed  jadgment  for  interest,  it  was 
held,  that  jadgment  should  be  rendered  only  for 
the  interest  which  accrued  after  the  commence- 
ment of  the  action.  Anderson  v.  Kerr,  10  Iowa, 
233,  and  cases  in  §  326,  of  Bills,  Notbb  and 
Checks,  Vol.  I,  p.  146. 

26.  Against  one  or  more  defendants.  Judg- 
ment may  be  rendered  against  one  or  more  of 
several  defendants  sued  jointly  on  a  joint  and 
several  contract.  Senible,  that  a  judgment  of 
the  district  court  against  several  defendants 
may  be  reversed  as  to  one  and  affirmed  as  to 
the  others.    Jensen  et  al.  v.  Effey,  10  Iowa,  227. 

26.  Several  and  Joint  Judgments.  After  the 
opinion  in  this  case,  which  is  reported  in  9  Iowa, 
185,  was  filed,  a  rehearing  was  granted,  and  upon 
a  question  of  fact  not  affecting  the  holdings  of 
the  court  in  that  opinion,  the  jadgment  below 
was  reversed.  The  court  also  held,  that  when 
the  defendants  sued  jointly  on  an  account  plead 
a  joint  setoff  to  the  plaintiff's  action,  which  is 
admitted  by  the  replication,  judgment  may  be 
rendered  for  the  plaintiff  and  against  one  or 
more  of  the  defendants  on  the  cause  of  action 
set  out  in  the  petition,  and  also  against  the 
plaintiff  and  in  favor  of  all  the  defendants  on 
the  joint  set-off.  Eyre  v.  Cook  et  al.,  10  Iowa, 
586. 

27.  A  defendant  may  setoff  to  an  action 
brought  against  him  by  a  sole  plaintiff,  a  jadg- 
ment held  by  him  against  such  plaintiff  and 
another  person  jointly.  Bollinger  v.  Tarbell,  16 
Iowa,  491. 

28.  Judgment  in  vacation.  Where  issue  was 
joined  in  term  time,  and  judgment  entered  in 
vacation  ;  7ield,  that  the  reading,  approving  and 
signing  the  judgment  entry  at  the  next  term  of 
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the  court  did  not  render  It  valid.  Toumsley  ▼. 
Moreheadf  9  Iowa,  666. 

29.  A  j  udgment  may  be  entered  by  the  district 
court  in  vacation  pursuant  to  an  agreement  of 
parties  in  open  court,  which  was  made  of  record. 
Hattefiiback  v.  Ebskins,  12  Iowa,  109. 

30. at  next  tenn.    The  district  court  has 

power  to  enter  up  jadgment  nunc  pro  tunc  on 
the  verdict  of  a  jury  rendered  at  a  preceding 
term,  but  on  which  by  the  omission  of  the  clerk 
no  judgment  had  ever  been  entered.  Gae-Light 
Company  v.  Hurley,  11  Iowa,  520 ;  Sheppard  v. 
Brenton,  20  Ibid.  41. 

31.  For  part  of  daim  not  controverted.  A 
party  is  not  entitled,  on  motion  before  trial,  to 
judgment  for  part  of  his  claim,  under  section 
8135  of  the  Revision  (which  provides  that  judg- 
ment may  at  any  time  be  rendered  for  a  part  of  a 
claim  not  controverted  by  the  pleadings),  unless 
such  part  is  clearly  not  controverted.  King  v. 
Htmell,  28  Iowa,  66. 

32.  Nor  would  he  be  entitled  to  such  judg- 
ment if  his  claim  was  not  mature.  Ibid, 

33.  Right  of  action  on.  The  plaintiff  in  a 
judgment  may  bring  an  action  thereon  as  upon 
any  other  demand,  to  recover  the  amount  due. 
He  is  not  confined  to  his  remedy  by  scire  facias. 
Haven  db  Buck  v.  Baldmn,  6  Iowa,  503. 

34.  Personal  Judgment.  In  a  proceeding  to 
subject  real  property  conveyed  by  a  judgment 
debtor,  after  the  rendition  of  the  judgment,  to 
the  payment  of  the  same,  it  is  error  to  render  a 
personal  judgment  against  the  grantee.  JPark 
V.  Long,  7  Iowa,  434. 

35.  Discharge  of  Judgment:  release  of  debtor. 

When  a  bill  praying  an  injunction  to  restrain 
the  execution  of  a  judgment  against  one  of 
several  defendants  alleged  that  the  complainant, 
who  was  one  of  the  defendants,  paid  to  the  judg- 
ment-plaintiff a  sum  which  was  larger  tjian  his 
share  of  the  jadgment  debt  and  costs,  which  was 
accepted  in  full  satisfaction  of  all  claims  against 
the  complainant  and  in  consideration  of  his 
release  and  discharge  from  all  demands  under 
and  by  virtue  of  said  judgment;  to  which  bill 
the  respondents  demurred  on  the  ground  that 
the  contract  of  discharge  was  unsupported  by  a 
consideration ;  it  was  Tield,  that  the  demurrer 
was  properly  overruled.  Langtoorthy  v.  Wood' 
worth  <fc  Cummings,  13  Iowa,  530. 

36. payment  after  assignment  to  assignor. 

The   payment  of  a  judgment  after  the  assign- 
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ment  thereof,  to  the  attorney  of  record  of  the 
judgment  creditor,  without  notice  of  the  asBign- 
ment,  discharges  the  judgment  debtor  from 
further  liability.  MeCarver  et  al,  y.  Necdey,  1 
G.  Gr.  860. 

37.  Agreement  for  assignment  of  Judgment. 
An  agreement  to  pay  one-half  the  face  of  a  judg- 
ment assigned  to  the  promisor  is  an  agreement 
u)  pay  one-half  the  sum  for  which  the  judgment 
was  rendered,  excluding  the  interest  accrued 
thereon.     Osgood  v.  BHngolf,  82  Iowa,  26o. 

38.  Revivor.  A  judgment  may  be  revived 
either  hymre  facias  or  by  ordinary  proceedings. 
An  objection  to  the  certificate  of  a  transcript 
upon  which  an  action  is  founded,  cannot  be 
presented  by  demurrer.  It  should  be  taken  on 
the  trial  when  the  transcript  is  offered  in  evi- 
dence.   McGlassen  v.  Wright,  10  Iowa,  691. 

39.  A  judgment  against  a  decedent  may  be 
revived  against  the  administrator,  either  by  a 
proceeding  in  the  form  of  an  ordinary  action,  or 
by  scire  facias.  Games  v.  CrandaU,  10  Iowa, 
877. 

40.  Matter  which  might  have  been  pleaded  to 
an  original  action  cannot  be  made  available  as  a 
defense  to  a  suit  or  process  of  revivor  upon  a 
judgment  obtained  in  such  action.  Thompson 
V.  Hurley,  19  Iowa,  381. 

41.  A  confession  of  judgment  was  made  to 
settle  a  claim  for  alimony,  upon  an  agreement 
that  the  judgment  creditor  should  re-convey 
certain  lands  sold  under  a  prior  decree  for  tem- 
porary alimony.  Hdd,  that  a  failure  so  to  re- 
convey  could  be  set  up  as  a  good  defense  to  a 
proceeding  by  scire  facias  to  revive  the  judg- 
ment, by  an  assignee  of  the  same,  who  had  no- 
tice of  the  facts.  Ibid, 

42.  Cannot  be  levied  upon  and  sold.  A  j  udg- 
ment  cannot  be  levied  upon  and  sold  under  execu- 
tion or  attachment,  the  same  as  other  property. 
Garnishment  of  the  judgment  debtor  is  the 
proper  course  to  be  pursued,  instead  of  levying 
upon  the  judgment.  Osbom  v.  Cloud,  23  Iowa, 
104. 

43.^  Correction  of:  practice.  Judgment  in  an 
action  on  a  note  was  ordered,  and  the  clerk  di- 
rected to  assess  the  amount  due  thereon,  which, 
by  mistake,  he  made  a  much  smaller  amount 
than  was  actually  due,  and  j  udgment  was  entered 
accordingly.  The  mistake  was  not  discovered 
until  after  the  period  allowed  by  the  statute  to 
correct  such  errors  on  motion  had  expired,  and 


until  after  the  case  had  been  appealed  to  the  su- 
preme court,  where  it  was  affirmed  on  motion  of 
the  plaintiff,  the  defendant  having  failed  to  per- 
fect his  appeal,  and  judgment  rendered  for  the 
same  amount  as  the  judgment  in  the  district 
court.  Held,  notwithstanding  the  affirmance  of 
the  judgment  in  the  supreme  court,  that  the 
plaintiff,  being  without  fault  or  negligence  and 
without  any  remedy  at  law,  was  entitled  by  an 
equitable  proceeding  in  the  district  court  to  have 
the  error  in  the  amount  of  the  judgment  cor- 
redted,  the  correction  being  in  respect  to  a  matter 
not  passed  upon  by  the  supreme  court.  Part- 
ridge  &  Go.  v.  Harrow,  27  Iowa,  96. 

44.  Where  the  judgment  in  an  action  on  a 
promissory  note  has  been  rendered  for  too  small 
an  amount,  by  reason  of  a  mistake  of  the  plain- 
tiff's attorney  in  calculating  the  sum  due  and 
claimed  in  the  petition,  equity  will  correct  the 
mistake  in  a  proceeding  therefor.  Bart/ieU  v. 
Roderick  et  al.,  517. 

46.  Under  sections  3499  and  3500  of  the  Revis- 
ion of  1860,  a  mistake  of  the  clerk,  made  in  entei^ 
ing  up  a  judgment,  may  be  corrected  on  the  mo- 
tion of  the  plaintiff,  within  the  time  and  in  the 
manner  therein  prescribed,  even  after  the  pay- 
ment and  satisfaction  of  the  erroneous  judg- 
ment by  the  defendant.  Ooldsmith  v.  Olaueen, 
14  Iowa,  278. 

46.  See  further  as  to  power  of  court  to  cor- 
rect judgment  in  accordance  with  the  facts,  and 
to  promote  the  ends  of  justice.  Hurley  v.  The 
Gas-Lig/U  &  Goke  Gompany,  8  Iowa,  274. 

II.  Validity  and  Effect. 

a.  OeneraUy. 

4n.  Defective  Judgment.  A  judgment  again.st 
a  garnishee  omitted  his  name,  and  the  amount 
of  damages  and  costs  was  a  blank.  It  was 
reversed  and  a  new  trial  granted.  Rigglestoorth 
V.  Reed,  Mor.  19.  It  seems  that  such  a  judg- 
ment does  not  mer^^e  the  cause  of  action. 
Simpson  v.  Cochran  &  Cherrie,  23  Ibid.  81, 

48.  A  Judgment  after  the  last  hour  of  the  last 
day  of  a  term  as  fixed  by  law  is  coram  nonjudice 
and  void.  Datis  v.  Fish,  1  G.  Gr.  406;  Qrable 
V.  The  State,  2  Ibid.  559,  doubted  and  in  sub- 
stance overruled  in  The  State  v.  Knight,  19 
Iowa,  94. 

49.  Existence  of  corporation.  A  judgment 
in  another  State  between  the  same  parties,  in 
favor  of  plaintiff  as  a  corporation,  is  conclusive 
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evidence  of  its  existence  at  that  time  as  a  corpo- 
ration, and  if  it  has  since  ceased  to  exist  as  such, 
the  defendant  should  establish  that  fact  by 
proper  evidence.  Cook  et  al.  y.  Steuben  County 
Bank,  1  G.  Gr.  447. 

60.  Void  and  ▼oldabla  Void  judgments  are 
never  binding ;  j  ndgments  unless  voidable  may 
be  enforced  until  reversed  by  superior  authority. 
Beed  v.  Wrig/U,  2  G.  Gr.  16. 

61.  A  Judgment  in  partition  is  effectual 
and  conclusive  upon  all  pemons  whatsoever, 
and  any  fraud  in  such  partition  can  only  be 
avoided  by  him  who  had  a  prior  interest  in 
the  estate,  and  not  by  him  who,  subsequent  to 
such  fraud,  purchased  such  interest.  Brace  v. 
Beid,  8  G.  Gr.  422. 

62.  How  far  Judgment  is  conclusive.  A 
judgment  until  reversed  is  conclusive  of  every 
issue  that  was,  or  should  have  been  tried 
under  the  pleadings;  but  is  not  conclusive 
of  facts  that  were  not  in  issue,  nor  admit- 
ted by  the  pleadings,  and  tlferefore  if  con 
nected  with  an  order  to  sell  property  under  an 
attachment,  it  is  not  conclusive  that  the  property 
was  not  exempt  from  execution.  An  order  to 
sell  property  made  at  the  time  and  in  connection 
with  a  judgment  is  independent  of  the  judg- 
ment and  may  be  revoked  or  defeated  by  a 
replevin  of  the  property  without  impairing  the 
judgment.     Wilson  v.  Stripe,  4  G.  Gr.  551. 

63.  It  is  indispensable  to  the  binding  effect  of 
a  judgment  that  the  court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties.  If  the 
jurisdiction  fail  as  to  either,  the  judgment  is  a 
mere  nullity.  The  whole  doctrine  of  the  bind- 
ing force  and  conclusiveness  of  judgments 
rests  upon  the  foundation  of  jurisdiction.  Juda 
V.  SiepJieneon,  10  Iowa,  494 ;  Buckmaster  v.  Car- 
Un,  3  Scam.  104 ;  Mason  v.  Messenger  &  May, 
17  Iowa,  261 ;  Edmunds  v.  Montgomery  dt  Shaw, 

1  Ibid  143  ;  Olds  v.  Glaze,  7  Ibid.  86 ;  Latterette 
V.  Cook,  1  Ibid.  1 ;  Johnson  dh  Stephens  v.  Butler, 

2  Ibid  535  ;  Lampson  v.  Piatt,  1  Ibid.  556 ;  Ham 
V.  Steamboat  Hamburg,  2  Ibid.  460 ;  Darranee 
V.  Preston,  18  Ibid.  396 ;  Johnson  v.  Dodge,  19 
Ibid.  106 ;  Ttie  State  of  Indiana  ex  rel.  Stone  v. 
Helmer,  21  Ibid.  870 ;  Osbom  v.  CUmd,  23  Ibid. 
104 ;  McCormiekY.  Grundy  County,  24  Ibid.  382 ; 
Harshey  v.  Blaekmarr,  20  Ibid.  162 ;  Abell  v. 
Cross,  17  Ibid.  171 ;  Newcamb  v.  Dewey,  27  Ibid. 
881. 

64i  On  the  trial  of  a  motion  for  execution 
against  a  railroad  company  with  a  clause  direct- 


ing its  levy  upon  the  private  property  of  one  of 
the  stoclcholders,  thejudginent  against  the  com- 
pany is  conclusive  as  to  the  indebtedness  of  the 
company  to  the  plaintiff  at  the  time  at  which  it 
was  rendered,  but  it  is  competent  for  the  defend- 
ant to  show  that  it  has  been  paid  or  discharged. 
It  was  not  error  to  instruct  the  jury  that  such 
indebtedness  must  exist  to  charge  the  stock- 
holders. Corse  Brothers  v.  Sanford,  14  Iowa, 
235. 

66.  Only  parties  bound  by  decree.  A  decree 
canceling  a  deed  of  trust,  in  a  proceeding  in 
which  the  heirs  of  the  trustee  and  the  payee  of 
the  note  secured  by  the  trust-deed  were  made 
parties,  but  in  which  the  assignee  of  the  note 
was  not  made  a  party,  does  not  affect  the  rights 
of  such  assignee  as  to  the  debt  evidenced  by  the 
note.     GriJUh  v.  Lovell,  26  Iowa,  226. 

66.  Judgment  of  probate  courL  A  judgment 
of  the  county  court  allowing  a  claim  and  direct- 
ing an  administrator  to  pay  the  same  pro  rata 
with  other  claims  of  a  certain  class,  the  court 
having  jurisdiction  of  the  subject-matter  and  of 
the  parties,  is  conclusive  upon  the  administrator 
until  it  is  properly  reversed  or  set  aside.  Hart 
V.  Jewett  et  al.,  11  Iowa,  276. 

67.  Judgment  without  notice.  A  judgment 
rendered  in  an  attachment  suit,  in  which  there 
was  neither  personal  service  of  notice,  nor  prop- 
erty, rights  nor  credits  of  the  defendant  attached, 
has  no  validity  as  a  judgment  either  in  personam 
or  in  rem.  Judah  v.  Stephenson,  10  Iowa,  493. 

68.  On  unauthorized  appearanceb  A  judg- 
ment by  default  entered  upon  an  appearance 
made  for  defendant  by  the  attorney,  without 
authority  and  by  mistake,  should  be  set  aside. 
Rice  V.  Griffith,  9  Iowa,  539 ;  Harshey  v.  Blaek- 
marr, 20  Ibid.  161 ;  Newcomb  v.  Dewey,  27  Ibid. 
3S1. 

69.  Service  by  publication :  attachment.  A 
judgment  in  an  attachment  proceeding  based 
upon  service  by  publication  alone,  and  in  which 
no  property  is  attached  or  garnishee  changed  is 
void.     Cooper  v.  Smith,  25  Iowa,  269. 

60.  Merger  of  debts,  liens  and  equities.  The 

equities  which  attach  to  a  debt  are  merged  into 
a  judgment  therefor,  and  cannot  be  asserted 
against  an  application  for  a  mandamus  to  en- 
force the  payment  of  the  same.  Coy  v.  The 
City  Council  of  Lyons  City,  17  Iowa,  1. 

61.  Judgment  does  not  extinguish  a  lien  at- 
tached to  the  debt  on  which  it  is  founded  in  such 
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manner  as  to  let  in  another  lien  to  have  priority. 
PatUraon  v.  Linder^  14  Iowa,  414. 

62.  Where  one  partner  confeBses  judgment 
on  a  firm  note,  though  the  judgment  is  binding 
on  him  alone,  yet  the  debt  is  so  merged  in  it 
that  it  cannot  become  the  subject  of  another 
cause  of  action.  North  A  Scott  v.  Mxtdge  A  Co., 
18  Iowa,  496. 

63.  And  the  same  rule  applies  to  a  judgment 
against  one  of  several  joint  makers  of  a  promis- 
sory note,  though  the  facts  of  the  present  case 
did  not  bring  it  within  this  rule.  BeaU  v.  Wetiy 
18  Iowa,  61. 

64.  The  recovery  of  a  judgment  upon  aprom- 
issory  note  executed  by  a  firm  and  also  by  im 
individual  member  thereof,  against  the  latter  as 
a  several  maker,  is  not  a  bar  to  a  subsequent 
action  against  the  firm,  unless  there  be  an  actual 
satisfaction  of  such  judgment.  An  entry  of 
satisfaction  which  is  afterward  set  aside  cannot 
avail  as  a  defense.  Oilman,  Bentley  &  Co,  v. 
Foote  &  Co.,  23  Iowa,  660. 

66.  Nor  can  such  makers  object  in  the  subse- 
quent action,  that  they  were  not  made  parties  to 
the  chancery  proceeding  in  which  the  apparent 
satisfaction  of  said  judgment  was  set  aside. 
Ibid. 

66.  A  mortgage  lien  is  not  merged  in  a  judg- 
ment.   Henderahott  v.  Ping,  24  Iowa,  134. 

67.  That  a  party  introduced  no  evidence  on 
the  trial  of  Issues  joined  in  an  action  of  replevin 
does  not  affect  the  conclusiveness  of  the  judg- 
ment as  an  adjudication  of  such  issues.  Hayden, 
for  the  use  of  Adams,  v.  Anderson  et  al.,  17 
Iowa,  158. 

68.  A  misrepresentation  made  by  counsel  in 
a  cause  to  the  adverse  party,  or  the  management 
of  the  cause  for  plaintiff  by  the  same  counsel 
after  he  had  been  retained  generally  for  the  de- 
fendant, does  not  affect  the  validity  of  the  j  udg- 
ment  entered  therein,  where  it  is  not  made  to 
appear  clearly  that  the  defendant  was  thereby 
taken  by  surprise,  and  prevented,  notwithstand- 
ing the  exercise  of  reasonable  diligence  to  pre- 
pare and  interpose  a  defense.  Humphrey  v. 
Darlington,  15  Iowa,  207. 

h.  As  between  the  parties. 

69.  Ownership :  privies.  When  the  petition 
in  replevin  claimed  the  property  in  controversy 
as  belonging  to  the  plaintiff,  and  the  answer  de- 
nied such  ownership,  the  j  udgment  of  the  court, 
adverse  to  the  plaintiff,  included  the  parties 


and  their  privies  as  to  the  question  of  owner- 
ship. Ibid. 

70.  Res  afSyndicata:  damages.  A  judgment 
of  the  court  assessing  defendant's  damages  in 
an  action  of  replevin  is  conclusive  upon  the 
parties.  Bid. 

71.  A  Jadgmmit  npon  an  issne  of  facts  Joined 
by  the  pleadings  is  conclusive  upon  the  parties, 
although  no  relief  was  asked  upon  it  or  refer 
ence  made  to  it  in  the  petition.    McGregor  v 
McGregor,  21  Iowa,  441. 

72.  Where  a  court  of  competent  jurisdiction 
has  held  that  certain  proceedings  are  not  fraud- 
ulent, such  judgment  is  conclusive  between  the 
parties,  and  cannot  be  collaterally  attacked. 
Moore  et  al.  v.  Parker  et  al.,25  Iowa,  355. 

73.  Rinding  only  on  parties.  An  adjudication 
that  a  conveyance  of  real  estate  is  fraudulent  as 
against  certain  creditors,  affects  the  title  of  the 
grantee  only  in  favor  of  those  creditors  who 
were  parties  to  the  action.  Huntington  et  al.  v. 
Jewett  et  al.,  25*  Iowa,  249 ;  Griffith  v.  LoveU,  26 
Ibid.  227. 

74i  Where  a  person  intervenes  in  an  action 
of  replevin  against  an  officer,  and  under  sec- 
tions 2930,  2932*  of  the  Revision,  becomes  the 
substantial  defendant,  the  judgment  therein 
designating  the  rights  of  the  parties  is  conclu- 
sive upon  all  of  the  parties,  as  well  between 
the  plaintiff  and  the  intervener  as  between 
plaintiff  and  the  original  defendant.  Witter  v. 
Fisher,  27  Iowa,  9. 

76.  Nor  would  that  part  of  the  judgment  be 
void,  that  after  announcing  that  plaintiff  was 
entitled  to  the  right  of  possession,  also  declared 
the  nature  and  extent  of  that  right.  Ibid. 

*  Reprinted  as  sectionti  2683,  2685,  of  the  Code 
of  1873.  and  as  follows : 

Sec.  2980.  Any  person  shall  be  entitled  to  Inter- 
vene In  an  action  who  has  an  Interest  in  the  matter 
in  lltij^ation,  in  the  success  of  either  of  the  parties 
to  the  action,  or  an  interest  affaiust  both.  An  inter- 
vention takes  place  when  a  third  party  is  permitted 
to  become  a  partv  to  an  action  between  other  per- 
sons, either  bv  Joining  the  plaintiff  in  clalmiuflr  what 
is  soufrht  by  the  petition,  or  by  unitin^f  with  the  de- 
fendant in  resistini;  the  claim  of  the  plaintiff,  or  by 
demanding  any  thin;;  adversely  to  both  the  plaintiff 
and  defendant.  A  third  person  may  intervene  either 
before  or  after  issue  has  been  joined  In  the  cause, 
and  before  the  trial  commences. 

Skg.  29:13.  The  intervention  shall  be  by  petition 
filed  in  the  court  in  which  the  action  is  pending,  and 
it  must  set  forth  the  facts  constituting  the  grounds 
on  which  the  intervention  rests,  and  shall  be  taken 
notice  of  by  the  adverse  partv,  as  any  other  pleading, 
on  being  served  by  copy,  and  shall  oe  responded  to 
in  the  time  which  is  allowed  for  other  pleadings  of 
the  kind  used  In  such  response,  and  all  the  pleadings 
therein  shall  be  governed  by  the  same  principles  and 
rules  as  obtain  in  other  pleadings  provided  for  in 
this  chapter.  But  if  such  petition  is  filed  during 
term,  the  court  shall  direct  the  time  in  which  an 
answer  shall  be  filed  thereto. 
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&,  Asio  third  parties. 

76.  Jodgment  binding:  cm  whom.  A  judg- 
ment does  not  bind  a  person  interested  in  the 
subject  of  a  suit,  but  not  as  party  thereto, 
though  he  presented  to  the  court  a  statement 
of  his  interest  and  prayed  its  protection,  which 
it  appears  was  disregarded  by  the  court.  Bates 
y.  Buddiek,  2  Iowa,  428. 

77.  Heirs  and  administrator.  The  adminis- 
trator is  not  concluded  by  a  judgment  rendered 
in  a  cause  to  which  the  heirs  were  parties  but 
to  which  he  was  not.  Dorr,  ex^r,  v.  StockdcUe  et 
al.,  19  Iowa,  269. 

78.  Bffeot  on  citizen  of  Judgment  against 
comity.  A  judgment  against  a  county,  or  its 
legal  representatives,  in  a  matter  of  general  in- 
terest to  all  the  people  thereof,  as  one  respect- 
ing the  levy  and  collection  of  a  tax,  is  binding, 
not  only  on  the  official  representatives  of  the 
county  named  in  the  proceeding  as  defend- 
ants, but  upon  all  the  citizens  thereof,  though 
not  made  parties  defendant  by  name.  Clark  v. 
Wolf  a  al„  29  Iowa,  197. 

79.  Eflfoct  upon  privies :  estoppeL  One  who, 
though  not  a  party,  defends  or  prosecutes 
an  action  by  employing  counsel,  paying  costs, 
and  doing  those  things  which  are  usually  done 
by  a  party,  will  be  bound  by  the  judgment 
tendered  therein.  Stoddard  v.  Thompson  et  al. , 
81  Iowa,  80;  Davis  v.  MUburn,  4  Ibid.  246;  Me' 
Namee  v.  Moreland,  26  Ibid.  97. 

d.  Form  and  mode  of  entry. 

80.  When  defendant  is  not  personally  served 
Judgment  shonld  be  entered  in  rem.  Under  the 
statute,  when  the  defendant  has  not  been  served 
with  process,  the  judgment  should  be  in  rem 
only,  and  not  in  personam-  Doolittle  v.  SheUon,  1 
G.  Gr.  272. 

81.  Form  oi  No  particular  form  of  entry  is 
necessary  to  the  sufficiency  of  a  judgment. 
When  the  time,  place,  parties,  matters  in  dis- 
pute and  the  result  of  the  hearing  are  clearly 
stated  in  the  record,  it  is  sufficient.  Barrett  v. 
Garragan,  16  Iowa,  47. 

BX  When  a  Judgment  entry  is  obscure,  it 
will  be  construed  in  the  light  of  the  pleadings 
and  the  entire  record.  Foteler  v.  Doyle  et  al., 
16  Iowa.  534. 

83.  A  judgment  for  the  recovery  of  money 
against  one  of  two  defendants,  not  naming 
which,  was  sustained  where  it  was  evident  from 
the  whole  record  and  entire  language  of  decree 


which  was  intended.  Finnagan  v.  Manchester 
et  ux.,  12  Iowa,  521. 

84.  When  defendants  sued  Jointly  on  an 
aocoimt  plead  a  joint  set-off  to  the  plaintiff's 
action,  which  is  admitted  by  the  replication, 
judgment  may  be  rendered  for  the  plaintiff  and 
against  one  or  more  of  the  defendants  on  the 
cause  of  action  set  out  in  the  petition,  and  also 
against  the  plaintiff  and  in  favor  of  all  the  de- 
fendants on  the  joint  set-off.  Fyre  v.  Cook  et  al,, 
10  Iowa,  586. 

86.  In  an  action  brought  by  trustees  in  their 
own  names  for  the  use  of  the  corporation  of  which 
they  are  officers,  the  court  may  render  judgment 
for  the  corporation.  Lejftwick  et  al.  v.  ThoT^n- 
ton,  18  Iowa,  66. 

86.  Filling  of  blanks.  Where  the  district 
court  ordered  a  judgment  on  a  promissory 
note,  the  amount  of  which  the  clerk  waa 
directed  to  assess,  and  the  clerk  made  a  judg- 
ment entry,  leaving  a  blank  for  the  amount, 
which  blank  remained  for  fourteen  months 
and  was  then  filled  by  the  clerk,  in  vaca- 
tion, it  was  held,  1.  That  the  filing  of  the 
blank  in  vacation  could  only  be  considered  an 
irregularity  which  could  not  be  inquired  into  in 
a  collateral  proceeding.  2.  That  it  could  be 
properly  filled  in  compliance  with  an  order  of 
the  court  made  in  term  time.  3.  That  as  the 
judgment  for  costs  was  clearly  valid,  a  purchaser 
of  property  upon  which  the  judgment  was  a  lien 
took  the  same  with  constructive  notice  of  the 
plaintiff's  equity.  Lind  v.  Adams,  10  Iowa,  898. 

87.  It  is  error  to  render  a  final  decree  which 
leaves  the  amount  of  the  recovery,  or  of  a  de- 
duction therefrom,  to  be  ascertained  by  a  sur- 
veyor, compelling  the  parties  to  abide  by  his 
action.  Anderson  et  ux.  v.  Rted  et  al.,\\  Iowa, 
177. 

88.  The  Judgment  entry  gave  the  name  of  the 
court,  the  title  of  the  cau»e.  recited  service  upon 
the  defendant  and  his  failure  to  appear  or  plead, 
and  proceeded :  "  Now,  on  motion  of  S.  M.  W., 
plaintiff's  attorney,  it  is  hereby  adjudged  that 
W.  L.,  the  plaintiff,  do  recover  of  W.  E.  C, 
the  said  defendant,  the  sum  of,"  etc.,  etc.,  in- 
dorsed "  W.  R.,  clerk,"  and  the  petition  in  an 
action  thereon  alleged  that  it  was  rendered  by 
said  court ;  h^d,  that  a  demurrer  to  the  petition, 
on  the  ground  that  the  judgment  record  showed 
that  judgment  was  rendered  by  the  clerk  instead 
of  the  court,  was  properly  overruled.  Thompson 
et  al,  V.  Cook,  21  Iowa,  472. 
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ni.  The  Lien  of  Judgments  and  Decrees. 
a.  To  what  the  lien  attaches. 

89.  Iiienfl :  former  statutes.  Under  the  laws 
of  Wisconsin  and  Iowa,  prior  to  the  statute  of 
frauds  of  1840Judgments  did  not  operate  as  liens 
upon  real  estate.     Woods  v.  Mains,  1  G.  Gr.  275. 

90.  Statute  construed.  The  sixth  section  of 
said  statute,  entitled  "  An  act  to  prevent 
frauds/'  extended  to  all  valid  judgments 
previouslj  rendered  in  the  supreme  and 
district  courts,  and  gave  to  any  such  judg- 
ment, in  esse  at  the  date  of  its  approval,  as  ef- 
fectual a  lien  upon  the  real  estate  of  the  judg- 
ment debtor  as  subsequent  judgments  could. 
It  extended  also  to  operative  judgments  ren- 
dered within  the  limits  of  Iowa,  under  the 
territorial  government.  Ibid, 

91.  After-acquired  title.  A  judgment  is  not 
a  lien  upon  an  after-acquired  estate  until  a  lien 
is  made.*  Ibid. 

92.  On  pre-emption  right.  A  judgment  at- 
taches as  a  lien  onlv  to  an  estate  or  by  inherit- 
ance ;  and.  cannot  operate  upon  a  pre-emption 
right.  Harrington  v.  Sh>arpy  admr.,  1  G.  Gr. 
131.    (Rev.  1843,  p.  248,  §  6.) 

93.  The  act  of  January  16, 1840,*  made  a 
judgment  a  lien  upon  the  equitable  as  well  as 
the  legal  interest  of  the  judgment  debtor  in  real 
estate.    Blain  v.  Stewart,  2  Iowa,  378. 

94.  Under  the  Code  of  1861  and  Reviaion  of 
I860,  judgments  in  the  supreme  or  district 
courts  of  this  State  attach  as  liens  upon  all  in- 
terests, legal  or  equitable,  of  the  judgment 
creditor  in  real  estate.  Code,  §^  2485  and  26. 
Cook  dt  Sargent  v.  IHUon  et  al.,  9  Iowa,  407. 

96.  The  lien  of  a  judgment  attached  to  what- 
ever interest  the  defendant  had  in  real  estate, 
whether  such  interest  appeared  of  record  or  not. 
Jknegre  v.  Haun  et  al.,  13  Iowa,  240. 

*  This  rule  has  been  changed  by  statute  and 
subsequent  adjudications.  The  following  are 
the  provisions  of  the  Revision  of  1860  on  the  sub- 
ject. The  figures  in  parentheses  denote  the 
number  of  the  sections  as  they  stood  in  the  Code 
of  1851.  They  are  reprinted  as  sections  2882, 
2883,  2884,  2885,  Code  of  1873. 

Section  4105.  (2485.)  Judgments  in  the  supreme  or 
district  court  of  this  State,  or  in  the  district  or  cir- 
cuit court  of  the  United  States,  if  rendered  within 
this  State,  are  liens  upon  the  real  estate  owned  by  the 
defendant  at  the  time  of  such  rendition,  and  also 
upon  all  he  raay  subsequently  acquire  before  the  ex- 
piration of  the  lien  as  hereinafter  provided. 

Sec.  4100.  (S486.)  When  the  lands  He  In  the  county 
wherein  the  Judcrmeut  was  rendered,  the  lien  shall 
attach  from  the  date  of  such  rendition. 

Sbc.  4107.  (2487.)  If  the  lands  lie  In  any  other 
county  the  lien  does  not  attach  until  an  attested 
copy  of  the  judgment  is  filed  In  the  office  of  the 


96.  The  lien  of  a  judgment  attaches  to  the 
interest  of  the  judgmqpt  defendant  in  the  title 
to  real  estate,  and  not  to  the  naked  legal  title 
without  any  equitable  interest.  Blaney  v. 
Hanks  el  al.,  14  Iowa,  400 ;  Patterson  v.  Linder 
et  al..  Ibid.  414 ;  Norton,  Jewett  db  Busby  v.  Wil- 
Uains,  9  Ibid.  528 ;  BeU  v.  Evans,  10  Ibid.  354 ; 
Tlumas  v.  Kennedy,  24  Ibid.  897. 

97.  A  judgment  attaches  as  a  lien  upon  the 
equitable  interest  of  the  judgment  defendant  in 
the  real  estate,  and  such  interest  may  be  levied 
upon,  and  sold  to  satisfy  a  judgment.  Crosby  v. 
Elkader  Lodge  No.  72  et  al.,  16  Iowa,  899  ;  Har- 
rison V.  Kramer,  8  Ibid.  543 ;  BUUn  v.  Stuart, 
2  Ibid.  878. 

98.  A  judgment  is  a  lien  upon  any  equitable 
interest  in  land  of  the  judgment  debtor,  w^hich 
may  be  sold  on  execution ;  but  is  subordinate 
to  vendor's  liens  and  homestead  rights  existing^ 
prior  to  the  judgment.  Twogood  v.  Stepliens  et 
al.,  19  Iowa,  406. 

99.  lien  upon  the  interest  of  a  grantor  in  a 
trust-deed.  The  grantor  of  real  estate,  by  a 
deed  of  trust,  retains  before  sale  the  right  to  re- 
deem, and  upon  this  interest  judgments  ren- 
dered after  the  execution  of  the  deed  attach  as 
liens.  After  sale  this  right  to  redeem  is  removed 
from  the  land,  and  is  represented  by  the  surplus 
in  the  hands  of  the  trustee,  against  which  such 
judgment  liens  are  continued  and  may  be  en- 
forced in  equity.  Cook  d  Sargent  v.  DiUon  et  cU.^ 
9  Iowa,  407. 

100.  ProoeedingB  for  the  application  of  the 
surplus.  If  the  jurisdiction  of  a  court  of  equity 
attaches  for  the  purpose  of  enforcing  a  judg- 
ment lien  against  surplus  remaining  in  the 
hands  of  a  trustee,  it  will  not  be  ousted  by  & 
subsequent  proceeding  by  garnishment  against 
the  trustee.  Neither  will  a  levy  of  an  execution 
on  the  surplus,  by  a  garnishment  of  the  trustee,. 

clerk  of  the  district  court  of  the  county  in  which  the 
land  lies. 

Sec.  4108.  (2488.)  Such  clerk  shall,  on  the  filing  of  a 
transcript  of  the  judnrment  in  his  office,  immediately 
proceed  to  docket  and  index  the  same  In  the  same 
manner  as  though  rendered  in  the  court  of  his  own 
county. 

Sbc.  4109.  (2489.)  The  liens  above  authorized  con« 
tlnue  in  force  for  the  term  of  ten  years  only  from  the 
date  of  the  Judgment. 

Prior  La.w.  1.  An  act  concerning  judgment  llena, 
passed  Jan.  19, 1846 ;  I.  T.,  8th  sess.,  chap.  84,  p. 38. 

Decisions.  Judgments  not  liens  under  the  law  of 
Wisconsin  and  Iowa,  previous  to  the  statute  of  Janu- 
ary  16, 1840, 1  O.  Or.  275 ;  and  was  by  that  law  also  a 
Hen  on  equitable  Interests,  8  Iowa,  378 ;  lien  as  to  pre- 
emption right,  1  G.  Or.  181;  Judgment  Ken  will  hold 
against  prior  unrecorded  deed  without  actual  notice 
under  registry  law  of  1840, 2  G.  Or.  39 ;  not  a  Hen  on 
after-acquired  CHtate  till  levy  made,  1  O.  Or.  131, 27S. 

t  Session  Acts  1840,  p.  76. 
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be  discharged  by  proceedings  subseqaentlj  in- 
stituted in  chancery  to  enforce  the  lien.  Ibid. 

101.  Where  two  trust  deeds  were  made  on  the 
same  premises,  and  after  the  second  one  a  cred- 
itor, C,  obtained  judgment  against  the  grantor, 
and  the  second  trust  deed  was  foreclosed,  and 
the  property  purchased  under  it  by  L.,  who  also 
had  a  quit-claim  from  the  original  owner,  subse- 
quent to  all  the  liens  ;  and  finally,  a  sale  was 
had  under  the  first  trust  deed,  upon  which  sale 
there  arose  a  surplus,  after  satisfying  the  debt 
secured  by  it.  BM,  that  the  surplus  belonged 
to  L.,  as  the  owner  of  the  equity  of  redemption 
from  the  first  trust  deed,  and  that  G  was  cut  ofif 
by  the  sale  previously  made  under  the  second. 
€ha9e  ▼.  Parker,  14  Iowa,  207. 

102.  Tmuoiipt  of  Judgment:  when  lien  at- 
taches. A  transcript  of  a  judgment  rendered  in 
the  district  court  of  one  county,  filed  in  the  office 
of  the  clerk  of  the  district  court  of  another 
county,  as  provided  by  chapter  181,  Code  of 
1851,  operates  as  a  lien  upon  the  real  estate 
of  the  defendant  in  the  county  in  which  it  is 
filed.  But  it  does  not  authorize  the  clerk  of 
such  county  to  issue  execution  thereon.  Beaton 
d  Son  V.  ffamiUon  d  Co.,  10  Iowa,  894. 

103.  When  transcripts  of  a  judgment  rendered 
by  a  justice  of  the  peace  were  taken,  and  one 
filed  in  the  office  of  the  clerk  of  the  district 
court  in  the  county  in  which  it  was  rendered, 
and  the  other  was  filed  in  the  office  of  the  clerk 
of  the  district  court  in  another  county,  in  which 
lands  owned  by  the  judgment  defendant  were 
situated,  after  which  an  execution  was  issued 
from  the  office  of  the  clerk  of  the  district  court 
of  the  county  first  mentioned,  which  was  levied 
upon  the  lands,  it  was  held,  1.  That  the  filing  of 
the  last  transcript  in  the  county  in  which  the 
land  was  situated,  did  not  create  a  lien  upon 
the  land  ;  2.  That  no  lien  attached  to  said  land 
by  reason  of  such  judgment,  before  the  levy  of 
the  execution ;  8.  That  the  only  method  of  cre- 
ating a  lien  of  a  judgment  rendered  by  a  justice 
of  the  peace  on  lands  situated  in  another  county 
is  by  filing  a  transcript  of  the  judgment  in  the 
office  of  the  derk  of  the  district  court  of  the 
county  in  which  it  was  rendered,  and  by  the  fil- 
ing a  transcript  of  the  judgment  and  the  mem- 
orandum in  the  district  court  In  the  office  of  the 
clerk  of  the  district  court  of  the  county  in  which 
the  lands  are  situated.  Blaney  ▼.  Hanks  et  ai,, 
14  Iowa,  400. 

104i  Judgment  In  foreolosiirei  A  judgment  on 
a  note  secured  by  mortgage  is  a  lien  on  the 


mortgaged  property  only  from  the  date  at  which 
it  was  recovered,  when  it  does  not  order  a  fore- 
closure of  the  mortgage.  Wilhelmi  v.  Leonard 
et  al.,  18  Iowa,  880. 

106.  While  a  Judgment  may  be  revived, 
there  is  no  revivor  of  the  lien  of  a  judgment  on 
real  estate.  The  revivor  of  a  judgment  by  seire 
facias  creates  no  new  lien.  Denegre  v.  Haun 
et  al.,  13  Iowa,  240. 

106.  Statute  confening  lien  must  be  stiiotly 
oompUed  with.  The  lien  of  a  judgment  on 
lands  in  this  State,  being  conferred  by  statute, 
can  become  eJSective  only  in  the  manner,  at  the 
time,  and  upon  the  conditions  and  limitations 
imposed  by  the  statute  itself.  Lamb  ▼.  8hay$ 
et  al.,  14  Iowa,  567. 

107.  When  lien  may  attach  to  an  interest  of 
Judgment  defendant.  The  purchaser  of  real 
property  at  a  judicial  sale  made  under  general 
execution  acquires  only  a  lien  for  t^  amount 
of  the  purchase-money  and  interest,  which  may 
ripen  into  a  perfect  title  at  the  expiration  of  the 
time  allowed  for  redemption ;  and  a  judgment 
rendered  against  the  same  judgment  debtor  after 
sale  and  before  the  expiration  of  the  time 
allowed  for  redemption  attaches  as  a  lien  upon 
the  premises  sold.  Curtis  v.  Millard  dk  Co.,  14 
Iowa,  128. 

108. when  debtor  redeems.  The  failure 

of  the  subsequent  judgment  incumbrancer  to 
redeem  froni  the  sale  made  under  the  prior 
judgment  does  not  divest  him  of  his  right  as 
against  the  debtor  or  his  grantees  in  the  event 
either  should  redeem  within  the  time  prescribed 
by  law.  Ibid,;  Crosby  v.  Elkader  Lodge,  16 Ibid. 
809 ;  Hays  v.  Thode,  18  Ibid.  52 ;  Johnson  ▼. 
Harmon,  19  Ibid.  56. 

109.  Judgment  against  a  city.  A  judgment 
against  a  city  is  not  a  lien  upon  premises  owned 
by  it,  and  used  for  hospital  purposes.  The  City 
of  Davenport  v.  The  Peoria  Marine  dk  Fire  Ins. 
Co.,  17  Iowa,  276. 

110.  A  foreign  Judgment  is  not  a  lien  upon 
the  real  estate  of  the  judgment  defendant  be- 
fore a  judgment  has  been  rendered  thereon  by 
a  court  of  this  State.  Bttehanan  et  al.,  exrs.,  ▼• 
Marsh  et  al,,  17  Iowa,  494. 

111.  In  a  contest  between  the  Judgment 
debtor  and  a  purchaser,  under  execution  is- 
sued upon  the  judgment,  it  is  competent  for  the 
purchaser  to  show,  by  the  pleadings  and  record 
in  the  action,  that  the  judgment  attached  as  a 
lien  upon  the  property  purchased  by  him,  al* 
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though  in  form,  upon  the  face  of  the  judgment 
alone  it  did  not  appear  to  be  a  lien.  Markham 
V.  BuckingTiam  et  al,,  21  Iowa,  494 ;  Christy  v. 
Dyer,  14  Ibid.  488 ;  Patterson  ▼.  Linder,  Ibid. 
414 ;  Delevan  v.  Pratt,  19  Ibid.  429. 

112.  Whether  Judgment  against  a  firm  is  a 
lien  only  on  partnership  property.  Whether 
a  judgment,  rendered,  against  a  firm  in  an  ac* 
lion  brought  against  it  in  the  firm  name  alone,  is 
a  lien  only  on  the  partnership  property  has  not 
been  adjudicated  by  this  court.  Ibid. 

113.  On  individual  property  of  partner. 
Whether  a  judgment  against  a  firm,  rendered 
in  a  suit  in  which  the  individual  names  of  the 
members  were  not  disclosed,  is  a  lien  upon  the 
individual  property  of  such  members,  quere. 
Lathrop  V.  Braton,  23  Iowa,  40.  But  the  judg- 
ment plaintiff  may,  by  scire  facias,  make  the  in- 
dividual property  of  the  members  composing  the 
firm  liable  to  the  judgment.  Leiois  dk  Bros.  y. 
Conrad,  loung  <fc  Co.,  11  Iowa,  153 ;  Davis  d 
Co.  V.  Buchanan  <fc  Bone,  12  Ibid.  575. 

114.  Of  the  Federal  oourta.  The  judgment  of 
the  United  States  district  court  is  not  a  lien 
upon  the  real  estate  of  the  judgment  debtor 
situated  in  another  county  than  that  wherein 
the  judgment  was  rendered,  or  copy  filed  and 
docketed,  as .  provided  by  sections  4105  to  4109 
of  the  Revision  of  1860  *  Ilnd. 

116.  Sale  under  junior  Judgment  A  judgment 
lien  upon  real  estate  is  not  affected  by  a  sale  of 
such  real  estate  under  a  junior  judgment.  Ibid. 

116.  Upon  what  interest  it  operates.  Under 
our  statutes,  judgments  are  liens  upon  all  in- 
terest in  real  estate,  legal  or  equitable  (Cook 
d  Sargent  v.  DiUon,  9  Iowa,  407 ;  Crosby  v.  B^ 
kader  Lodge,  16  Ibid.  399  ;  Blaney  v.  Hanks,  14 
Ibid.  400),  and  it  is  wholly  immaterial,  as  be- 
tween the  parties,  whether  the  interest  of  the 
judgment  debtor  appears  of  record  or  not.  Ibid., 
and  Denegre  v.  Haun,  13  Ibid.  240. 

117.  Applioation  of  last  rule :  partnershipand 
Individual  property.  It  was  accordingly  held 
that  a  judgment  rendered  against  a  partnership 
in  its  firm  name  was  alien  upon  whatever  equita- 
ble interest  the  firm  had  in  real  estate  purchased 
and  paid  for  by  them,  and  for  their  benefit  in- 
tended to  be  conveyed  to  one  of  its  members  by 
a  conveyance  which,  by  reason  of  a  misdescrip- 
tion, conveyed  a  different  tract  from  that  in- 
tended ;  and  that  such  lien  had  preference  over 

*  See  note  to  S  98  ante^  wherein  sections  are  set 
out. 


the  interest  a  purchaser  acquired  by  virtue  of  a 
levy  upon  and  sheriff's  sale  to  him  of  such  real 
estate  as  the  individual  property  of  the  mem- 
ber to  whom  such  conveyance  was  made,  under 
a  junior  judgment,  against  the  individual  mem- 
bers of  said  firm.  Ibid. 

5.  Duration  of  lien. 

118.  Limitation.  Under  the  Code  of  1851,  the 
lien  of  a  judgment  continued  in  force  for  ten 
years,  but  the  right  to  enforce  it  by  execution 
existed  but  for  five  years,  unless  revived  by 
scire  facias.  Denegre  v.  Haun  et  al.,  13  Iowa, 
240. 

119.  But  under  the  Revision  of  1860,  judgments 
are  liens  upon  the  real  estate  of  the  judgment 
debtor,  in  the  county  where  they  are  rendered 
or  filed,  for  the  term  of  ten  years  from  the  date 
of  rendition  or  filing.  Rev.,  §§  4105,  4108  4109. 
Hendershott  v.  Ping,  24  Iowa,  134. 

120.  The  lien  of  a  judgment  cannot  be  pro- 
longed either  by  revivor  or  otherwise,  beyond 
the  ten  years  fixed  by  statute.  If  a  plaintiff 
does  not  sell  the  land  within  ten  years,  and 
wishes  to  continue  his  lien  without  sale,  he  must 
have  a  fresh  judgment  docketed  before  other 
creditors  come  in  and  obtain  judgment ;  other- 
wise he  loses  his  preference.  Denegre  v.  Haun 
it  al.,  13  Iowa,  240. 

121.  When  lien  cannot  be  extended.  As  be- 
tween judgment  creditors  and  third  persons  it 
is  not  competent  for  the  judgment  creditor  to 
extend  the  lien  of  his  judgment  by  proof 
aliunde,  but  as  between  the  parties  to  the  judg- 
ment, and  their  heirs,  the  rule  admits  of  such 
poof.  Delavan  et  al.  v.  Pratt  et  al.,  19  Iowa, 
429. 

122.  Lien  retained.  When  any  thing  is  due 
upon  the  demand  upon  which  a  judgment  was 
obtained  by  an  authorized  appearance,  the  bet- 
ter practice  is  to  make  a  tender  of  the  amount 
before  bringing  an  action  to  set' aside  the  judg- 
ment, and  when  this  is  not  done,  and  there  has 
been  delay  in  bringing  such  action,  the  court 
will  retain  and  continue  the  lien  of  the  original 
judgment  for  the  payment  of  such  judgment  aa 
may  be  ultimately  rendered  in  the  case.  Bryant 
V.  WUliams,  21  Iowa,  329. 

123.  The  lien  is  not  retroactive.  The  lien  of 
a  judgment  is  not  retroactive.  Churchill  ▼• 
Morse,  23  Iowa,  229. 

124.  Iiien  of  Judgment  relates  back  to  lien  of 
attachment.    Where  lands  of   the   defendant 
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are  attached,  and  jadgment  is  afterward  ren- 
dered against  him  in  the  proceeding,  the  lien  of 
the  judgment  will  take  relation  back  to  the  lien 
of  the  attachment.    HUL  v.  Baker,  82  Iowa,  802. 

125.  As  between  the  parties,  a  Jadgment  at 
law  upon  a  note  secnred  by  mortgage  is  a  lien 
from  the  date  of  the  recording  of  the  mortgage. 
Stute  of  lotca  v.  Lctke,  17  Iowa,  215  ;  Ohristy  v. 
Dyer,  14  Ibid.  443. 

126.  But  where  as  against  an  incnmbranceror 
purchaser  junior  to  the  mortgage,  not  made  a 
party,  it  is  a  lien  only  from  the  date  of  its  ren- 
dition, and  does  not  relate  back  to  the  date  of 
the  recording  of  the  mortgage  so  as  to  give  the 
purchaser  under  his  judgment  a  title  paramount 
to  the  junior  incumbrancers,  unless  it  is  so 
ordered  on  the  face  of  the  judgment.  Redfidd 
V.  Hart,  12  Iowa,  355 ;  WUhelmi  v.  Leonard^  13 
Ibid.  840 ;  State  y.  Lake,  supra. 

c.  Priority  of  Hen. 

127.  Jadgment  and  anreoorded  deed.  A 
jadgment  lien  will  hold  against  a  prior  unre- 
corded deed,  without  actual  notice  to  the  judg- 
ment creditor,  ffoppitig  v.  Bumam,  2  G.  Gr. 
89 ;  Broton  v.  TuthiU,  1  Ibid.  189. 

128.  This  rule  prevailed  under  the  Revised 
Statutes  of  1848,  while  a  contrary  rule  has  pre- 
vailed under  the  Code  of  1851,  the  Revision  of 
1860,  and  the  Code  of  1873.  An  unrecorded  deed 
is  good  against  all  persons  except  subsequent 
purchasers.  Under  these  provisions,  the  lien  of 
a  judgment  or  attachment  will  not  hold  against 
a  prior  unrecorded  deed.  Norton  v.  Williame, 
9  Iowa,  528 ;  Bell  v.  Evans,  10  Ibid.  353 ;  Seevers 
V.  Delashmutt,  11  Ibid.  174 ;  Savery  v.  Browning, 
18  Ibid.  246 ;  Fords  v.  Vanee,  17  Ibid.  94 ;  Hays 
V.  Thode,  18  Ibid.  51 ;  Evans  v.  McOlasson,  Ibid. 
150;  Hoy  v.  Allen,  27  Ibid.  208;  Vannice  v. 
Bergen,  16  Ibid.  555. 

129.  Where  there  is  a  sale  under  Judgment. 
But  if  there  is  a  sale  under  a  subsequent  judg- 
ment to  a  third  person,  without  notice,  the  rights 
of  such  purchaser  take  priority  over  those  of 
the  grantee  in  an  unrecorded  deed  or  mortgage. 
Evans  v.  McQlasson,  18  Iowa,  150. 

130.  And  the  judgment  creditor,  purchasing 
under  such  circumstances,  would  stand  in  the 
same  position  at  law.  As  to  whether  strong 
equities  alleged  and  proved  might  not,  in  such 
ease,  prevent  the  application  of  the  rule  in 
equity,  queref  Eoans  v.  McOlasson,  supra; 
SaUoway  v.  Plainer,  20  Iowa,  121. 
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131.  A  general  j  udgment  creditor's  lien  is  sub* 
sequent  to  that  of  a  prior  mortgage  intended 
to  cover  the  lands  in  question,  but  which,  by  a 
mistake,  did  not  describe  them,  although  the 
judgment  creditor  had  no  notice  of  the  mistake. 
Welton  V.  Tma/rd,  15  Iowa,  495. 

132.  An  unrecorded  mortgage  takes  prece- 
dence of  a  judgment  lien,  if  the  mortgage  is 
recorded  before  a  sale  is  made  under  such  judg- 
ment. And  the  assignee  of  such  judgment, 
purchasing  the  judgment  before  the  recording 
of  the  mortgagee,  would  be  in  no  better  position 
than  the  original  judgment  creditor.  Ghapman 
V.  Coats  et  al.,  26  Iowa,  288. 

133.  An  unrecorded  deed  will  take  preference 
over  a  judgment  or  attachment  lien ;  nor  is  the 
case  varied  by  the  fact  that  the  deed  is  without 
a  proper  acknowledgment.  Hoy  v.  AUen  et  al„ 
27  Iowa,  208. 

134.  As  between  Jadgment  oreditora,  whose 
Judgmenta  are  of  the  same  date,  the  one  who 

first  takes  steps  to  enforce  his  judgment  against 
property,  either  real  or  personal,  acquires  a  pri- 
ority as  to  such  property.  Cook  <fc  Sargent  v. 
Dillon  et  al.,  9  Iowa,  407. 

136.  Priority  of  levy.  Where  neither  of 
two  judgments  is  a  lien  upon  the  real  estate  of 
the  judgment  defendant,  that  will  have  prefer- 
ence under  which  a  levy  is  first  made.  Lathrop 
V.  Brown,  23  Iowa,  40. 

136.  Iiien  subject  to  equitable  interest  of 
third  parties.  The  lien  of  a  judgment  creditor 
upon  the  land  of  his  debtor  is  subject  to  all  the 
equities  which  exist  in  favor  of  third  persons 
against  such  lands  at  the  time  of  the  recovery. 
Jones  V.  Jones  et  al.,lZ  Iowa,  276;  Parker  v. 
Pierce,  16  Ibid.  227. 

137.  When  the  lien  attaches  to  the  equitable 
interest  the  creditor  who  resorts  to  equity 
first  acquirea  a  priority.  The  lien  of  a  judg- 
ment attaches  to  an  equitable  interest  in  real 
estate,  and  it  may  be  subjected  to  the  satisfac- 
tion of  the  judgment  by  apt  proceedings  in 
chancery  for  that  purpose,  but  cannot  be  thus 
subjected  by  proceedings  at  law.  A  junior 
judgment  creditor,  by  first  instituting  equitable 
proceedings  to  subject  the  property  to  the  pay- 
ment of  his  debt,  acquires  a  priority  of  lien 
over  a  senior  j  udgment  creditor  who  is  less  dili- 
gent. Bridgman  db  Co,  v.  McKissick  A  Bone, 
15  Iowa,  260. 

138.  Judgment  on  mortgage  debt:  date  of 
lien.  As  between  the  parties,  a  judgment  at  lav 
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upon  a  note  secured  hy  mortgage  in  which  the 
mortgaged  premises  were  not  mentioned  is  a 
lien  from  the  date  of  the  recording  of  the  mort- 
gage. But  as  to  a  junior  mortgage  the  judgment 
is  a  lien  only  from  the  date  of  its  rendition, 
unless  the  premises  are  described  and  it  is  so 
ordered  on  the  face  of  the  judgment.  The  State 
of  Iowa  far  the  use  of  the  School  Fund  y.  Lake 
et  al.,  17  Iowa,  215. 

139.  The  j  udgment  on  the  mortgage  debt  does 
not  merge  or  satisfy  the  mortgage  lien.  It  con- 
tinues till  paid.  IMd.f  and  ffendershott  r.  Ping, 
24  Ibid.  184. 

d.  Batirfaction  of  judgment  and  extinguishment 

of  lien, 

140.  Satiafaction  of  judgment:  ratable  oon- 
tiibution.  The  estates  of  subsequent  grantees 
who  have  purchased  different  parcels  of  incum- 
bered property  at  different  times  are  liable  to 
contribute  ratably,  and  not  in  the  inverse  order 
of  alienation,  to  the  payment  of  a  prior  judg- 
ment, which  is  a  lien  thereon.  Mdene  v.  Wilson 
et  al„  16  Iowa,  390 ;  Bates  y.  Buddiek,  2  Ibid. 
423. 

141.  When  creditor  will  be  oompelled  to 
exhaust  personal  proi>erty.  In  equity,  a  judg- 
ment creditor  will  be  compelled  to  exhaust  the 
personal  property  of  a  judgment  debtor  before 
resorting  to  real  estate  purchased  by  a  third  per- 
son of  such  debtor  in  good  faith  and  for  a  val- 
uable consideration,  before  such  judgment  was 
rendered,  but  which  by  reason  of  a  mistake  in 
descriptions  was  not  conveyed  at  the  time  the 
lien  attached.  Jones  v.  Jones  et  al.,  18  Iowa, 
276. 

142.  Judgment  creditor  one  of  several  own- 
ers. When  a  j  udgment  creditor  is  one  of  several 
owners  of  property  incumbered  by  his  judgment 
lien,  his  remedy,  after  exhausting  the  unincum- 
bered property  of  the  judgment  debtor,  is  by  a 
proceeding  for  contribution  against  said  several 
owners.  Bates  v.  Buddiek  et  al.,  2  Iowa,  428, 
cited  and  approved;  MeWiUiams  v.  Myers,  10 
Ibid.  825. 

143.  Order  of  liens :  surplus.  J.  V.  P.  made 
a  trust  deed  conveying  certain  premises  to  J.,  in 
January,  1854;  and  in  May,  1857,  made  another 
trust  deed  conveying  the  same  premises  to  one 
W. ;  and  in  January,  1859,  C.  recovered  against 
J.  V.  P.  certain  judgments,  after  which  J.  V.  P. 
quit-claimed  the  premises  to  L.  A.  P.,  who  en- 
tered into  }>ossession.    In  November,  1859,  the 


second  trust  deed  was  transferred  to  C,  and  in 
May,  1860,  the  trustee  sold  the  premises,  accord- 
ing to  the  terms  of  the  deed,  to  L.  A.  P.,  and 
conveyed  to  her  all  the  right,  title  and  interest 
of  the  said  J.  V.  P.  in  and  to  said  estate.  In 
November,  1860,  the  premises  were  sold  under 
the  first  trust  deed,  and  after  satisfying  the 
debt  due  to  J.,  four  hundred  dollars  remained 
in  the  hands  of  the  trustee.  C.  caused  execu- 
tions to  be  issued  on  his  judgment  recovered  in 
January,  1859,  and  le^ed  the  same  by  the  gar- 
nishment of  the  trustee,  upon  the  balance  re- 
maining  in  his  hands.  It  was  held^  1.  That  the 
title  of  L.  A.  P.,  after  the  foreclosure  of  the 
second  deed  of  trust,  related  back  to  the  date  of 
the  execution  thereof,' and  after  such  sale  the 
judgment  in  favor  of  C.  was  not  a  lien  thereon ; 
2.  That  L.  A.  P.  was  entitled  to  the  surplus  re- 
maining and  that  it  could  not  be  applied  to  the 
satisfaction  of  said  judgments.  Chase  v.  Parker 
et  al.,  14  Iowa,  207. 

144.  Surplus  is  personal  property.  The  sur- 
plus remaining  in  the  hands  of  the  trustee  after 
discharging  the  debt,  secured  by  the  deed  of 
trust,  is  personal  property,  liable  to  seizure  in 
execution  for  the  payment  of  the  debts  of  the 
grantor.  Cook  d  Sargent  v.  Dillon  et  al,,  9  Iowa, 
407. 

146.  Subsequent  purchaser  and  mortgagee. 

Equity  will,  upon  proper  and  due  application 
made  by  a  subsquent  purchaser  or  mortgagee  of 
real  estate, direct  that  a  judgment  which  is  a  lien 
thereon  shall  be  satisfied  from  the  lands  of  the 
debtor  remaining  unsipld,  if  they  are  sufficient  for 
that  purpose ;  that  if  they  are  not  sufiAcient,  they 
shall  nevertheless  be  first  sold  and  the  proceeds 
applied  on  such  judgment;  and  that  the  residue 
then  remaining  shall  be  made  from  the  lande 
sold  by  the  debtor  subsequent  to  the  judgment. 
Massie  v.  Wilson  et  al.j  16  Iowa,  890,  and  see 
McWUliamsY.  Myers,  10  Ibid.  825. 

146.  A  subsequent  grantee,  who  is  liable  to 
contribution  to  pay  off  a  prior  judgment,  is  not 
entitled  to  an  injunction  to  restrain  the  sale  of 
his  parcel  under  execution  until  the  amount  to 
be  paid  by  him  and  the  owners  of  the  other 
parcels  subject  to  contribution  has  been  ascer- 
tained and  settled.  Ibid, 

147.  Payment  of  Judgment:  oheok.  The  de- 
livery of  a  check  in  payment  of  a  judgment,  if 
accepted  as  such,  is  a  sufficient  satisfaction 
Lyon  V.  Northrup,  17  Iowa,  314. 
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148.  Premmptlon  of  payment.  Satisfaction 
of  a  judgment  will  be  presumed,  after  a  lapse  of 
twenty  years,  if  it  is  suffered  to  stand  so  long 
nnreclaimed  or  unacknowledged,  and  without 
any  attempt  to  enforce  it.  A  jury  may  be  au- 
thorized to  infer  payment  of  a  judgment  in  a 
shorter  time  than  twenty  years,  if  circumstances 
render  satisfaction  probable ;  but  the  presump- 
tion of  law  of  payment  does  not  arise  until 
the  twenty  years  have  expired.  Hendricka  db 
Cooper  V.  WcUlis,  7  Iowa,  224. 

149.  Parol  releaae.  In  order  to  establish  a 
parol  release  of  real  estate  from  a  judgment  lien, 
the  proof  must  be  clear,  satisfactory,  and  con- 
clusive.   JDalby  et  cU,  v.  CronkMUy  22  Iowa,  222. 

e.  Effect  of  reversal. 

150.  Revenal  in  supreme  oourt :  reetoration 
of  property  taken.  Where  property,  taken 
under  a  judgment  from  which  an  appeal  has 
been  taken  without  the  filing  of  a  superaedecu 
bond,  and  which  is  afterward  reversed,  has,  by 
voluntary  sale,  or  by  seizure  and  sale  under 
process,  passed  to  an  innocent  purchaser  pend- 
ing the  appeal,  or  where  money  collected  under 
Bucli  judgment  is  received  by  one  occupying  a 
fiduciary  capacity,  as  by  an  administrator,  and 
he  has,  pursuant  to  an  order  of  court,  paid  it 
over  to  another,  the  summary  remedy  provided 
by  section  8540  of  the  Revision,  for  the  restora- 
tion of  property  or  money,  cannot  properly  be 
administered,  anc  *he  party  is  left  to  his  ordi- 
nary remedy.  Hanechild,  admr.,  v.  Stafford,  27 
Iowa,  301. 

161.  Where,  in  case  of  conflicting  claims, 
money  is  paid  into  court  and  deposited  with  the 
derk,  to  be  paid  to  the  party  found  to  be  en- 
titled by  the  court,  and  it  is  paid  in  accordance 
with  the  judgment  rendered,  a  subsequent  re- 
versal of  such  judgment  on  appeal  to  the 
supreme  court  will  not  render  the  person  pay- 
ing the  money  again  liable  to  the  one  adjudged 
on  appeal  to  be  entitled  to  it.  The  protection 
of  the  complaining  party  is  by  immediate  ap- 
peal and  the  filing  of  a  supersedeas.  Beck,  J., 
dissenting  from  this  ruling  under  the  facts  of 
the  present  case.  White  ▼.  Butt,  admr.,  et  cU,, 
82  Iowa,  885. 

IV.  JUDOMEKT  BY  CONFESSION. 

162.  Judgment  by  confession.  An  appeal 
lies  from  a  judgment  by  confession.  Surge  v. 
Bums  (fc  Snyder,  Mor.  287. 


163.  May  olject  ovr  iippctfd  to  statement 
An  appeal  lies  from  a  judginent.by  Qonfession: 
on  said  appeal  the  defendant  m%y  ^bject  to  the 
statement  as  insufficient  to  warrant  ,4Q^^try 
by  the  clerk.    Edgar  v.  Qreer,  1  Iowa,  18tf.  *     - 

164.  Brroneous  decree  confessed  by  attot-.' 
ney.  An  attorney  confessed  a  decree  of  fore- 
closure by  virtue  of  a  power  of  attorney,  but 
the  decree  was  erroneous  in  computation,  and 
reversed.  Held,  that  under  the  same  authority, 
it  was  competent  for  him  to  again  confess  a  de- 
cree against  his  principal.  Huner  v.  Boolittle, 
3  a.  Gr.  76. 

166.  Effect  o£  When  a  judgment  by  confes 
sion,  founded  upon  a  sufficient  statement,  veri- 
fied by  oath  of  the  party,  and  filed  with  the 
clerk,  becomes,  when  read,  approved  and  signed 
by  the  judge,  at  the  next  term  of  the  court,  the 
judgment  of  the  court,  in  the  same  sense  as  any 
other  final  adjudication  in  any  other  cause. 
Edgar  v.  Oreer,  7  Iowa,  136. 

166.  Such  judgment  is  treated  as  a  judgment 
of  the  court,  and  subject  to  revision  in  the  ap- 
pellate court  in  the  same  manner  as  any  other 
j  udgment  of  the  district  court.  Ibid. 

167.  A  confession  of  Judgment  is  a  waiver 
of  formal  errors,  but  does  not  preclude  the  de 
fendant  from  objecting  to  errors  of  substance,, 
as  that  the  statement  required  by  the  statute 
was  insufficient.  Jbid. 

168.  The  power  of  the  clerk  to  enter  a  Judg- 
ment by  confession  is  derived  from  the  statute^ 
and  can  be  exercised  only  when  the  statement 
of  the  judgment  defendant  complies  with  all 
the  requirements  of  the  statute.  Ibid,;  S.  C,  10 
Ibid.  280. 

169.  Buffioienoy  of  statement.  The  written 
statement  of  the  defendant  for  the  confession 
of  judgment  upon  a  promissory  note,  which 
merely  describes  the  note,  states  the  amount 
due  thereon,  is  insufficient  to  authorize  the  clerk 
to  enter  a  judgment.  It  should  state  the  man- 
ner in  which  the  indebtedness  arose,  and  that 
the  amount  of  money  is  justly  due.  Ibid. 

160.  Where  a  confession  of  judgment  on  & 
promissory  note  recited  that  it  "  was  given  in 
good  faith  for  a  debt  justly  due  to  said  plaintiff, 
and  that  the  same  is  unpaid,"  Tield,  that  the 
statement  of  facts  out  of  which  the  indebtedness 
arose  was  insufficient,  and  as  to  the  creditors  of 
defendants  was  void.  Kennedy  v.  Lov>e  dk  Greets 
9  Iowa,  680. 
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161.  The  defeB*d^ft{  *tnay  take  advantage  of 
sach  defect  in'^he*  confession  of  jadgment.  A 
judgnvBnt'.i^n^^red  on  a  defective  statement 
of  tifi^^pMbi  *  out  of  which  the   indebtedness 

^  atofie.will  be  reversed  hj  this  court,  thoagh  the 
;*ddfendant  made  no  application  to  the  court  be- 
'  low  to  set  aside  the  same.    Edgar  v.  Oreer,  7 

Iowa,  186,  cited  and  followed ;  Kennedy  v.  Lotoe 

it  Oreer,  9  Ibid.  580, 

162.  Amendment  of  statement.  An  insuffi- 
cient statement  for  a  confession  of  judgment 
cannot  be  amended  so  as  to  give  the  clerk  power 
to  render  a  second  judgment,  either  in  term 
time  or  vacation,  after  the  first  judgment  has 
been  decided  void  hj  the  supreme  court.  Edga/r 
V.  Oreer  et  cU.,  10  Iowa,  279. 

163.  The  statement  upon  which  a  confessional 
judgment  is  based  may  be  amended  hj  attach- 
ing the  seal  of  the  notary  thereto,  inadvert- 
ently omitted.     Thorp  v.  Piatt,  34  Iowa,  814. 

164.  And  it  seems  that,  without  such  seal, 
the  judgment  would  be  valid  as  between  the 
parties.  Ibid, 

166.  A  statement  for  a  Judgment,  by  confes- 
sion which  recites  that  the  consideration  of  the 
demand  on  which  it  is  based  is  a  promissory 
note,  which  "  was  given  the  plaintiff  for  a  bal- 
ance due  on  a  settlement,"  is  insufficient,  and  a 
judgment  entered  thereon  is  void.  Bernard  & 
Co.  V.  DougUu  A  Watson,  10  Iowa,  370. 

166.  Judgments  by  confession  fully  consid- 
ered and  discussed,  and  Edgar  v.  Oreer,  7  Iowa, 
186,  and  other  authorities,  cited  and  followed. 
lUd, 

167.  Verification  before  plaintiff's  attorney. 
The  verification  of  a  statement,  or  a  judgment 
by  confession,  before  a  notary  public,  who  was 
acting  as  plaintiff's  attorney,  will  not  of  itself 
justify  a  court  in  setting  the  judgment  aside  as 
irregular  or  invalid.  Vanfieet  v.  PhiUips;  The 
same  v.  Moore  ;  The  same  v.  Brockman  ;  More- 
many.  Vanfleet;  PliilUps  v.  Vanfleet,  11  Iowa, 
658. 

168.  Sufficiency  of  statement.  A  sworn  state- 
ment for  a  judgment  by  confession,  on  a  prom- 
issory note,  which  sets  up  the  note,  and  states 
that  the  consideration  thereof  "  was  monev 
loaned  by  plaintiff  to  defendant,"  is  sufficiently 
specific  in  its  statement  of  the  facts  out  of 
which  the  indebtedness  arose.  Ibid. 

169.  Signing  and  approving  record.  Section 
1578,  Code  of  1851,  is  directory  only,  and  a  fail- 
ure by  a  court  to  approve  and  sign  the  record 


of  a  judgment  by  confession,  entered  in  vaca- 
tion, at  the  term  following  such  entry,  does  not 
avoid  the  judgment.  It  may  be  done  at  a  sub- 
sequent one.  Ibid.;  and  Edtoards  et  al.  v.  PUzer, 
12  Ibid.  607. 

170.  Oases  cited.    Edgar  v.  Ch'eer,  7  Iowa, 

136 :  Kennedy  v.  Lowe  A  Creel,  9  Ibid.  580 ;  and 

Bernard  <&  Co.  v.  Douglas  A  Watson,  10  Ibid. 

870,  cited  and  held  inapplicable  to  the  cases  at 

bar.  Ibid. 

* 

171.  A  concise  statement  of  the  facts,  as  re- 
quired by  the  statute,  needs  not  be  particular  and 
specific.  Vanjleet  v.  Phillips,  supra,  followed  in 
Edwards  et  al.  v.  Pitzer  A  Co.,  12  Iowa,  607,  and 
North  A  Scott  v.  Mudge  A  Co.,  13  Ibid.  496. 

172.  Usury :  estoppeL  Where  the  defendant 
has  confessed  judgment  in  the  mode  prescribed, 
for  the  full  amount  of  principal  and  interest  con- 
tracted to  be  paid  on  a  note  which  was  usurious 
on  its  face,  it  was  held,  that  he  was  estopped  by 
his  confession  from  going  behind  the  judgment 
to  purge  it  of  illegal  interest.  Troxel  v.  Clarke, 
9  Iowa,  201. 

173.  StatemeuL  A  statement  for  a  judgment 
by  confession  recited  that  the  consideration  of 
the  indebtedness  was  "money  borrowed"  of 
plaintiff  by  defendant,  which  was  evidenced  by 
a  promissory  note  set  out  in  the  statement.  It 
was  Tield  that  the  statement  was  sufficiently 

*  The  following  are  the  provisions  of  the  Revis- 
ion respecting  the  confession  of  judgments.  The 
figures  in  parentheses  denote  sections  as  they 
stood  ill  Code  of  1851.  Reprinted  as  chap.  10,  ti- 
tle 17,  p.  476,  Code  of  1878: 

Section  8397.  (1837.)  A  Judgrment  by  confession, 
without  action,  may  be  entered  by  the  clerk  of  the 
district  court,  or  by  a  Justice  of  the  peace,  if  within 
his  Jurisdiction,  In  the  manner  hereinafter  pre- 
scribed. 

Sec.  8898.  (1888.)  Such  confession  can  be  only  for 
money  due,  or  to  become  due,  or  to  secure  a  person 
a^rainst  contingrent  liabilities  on  behalf  of  the  de- 
fendant, and  must  be  for  a  specified  sum. 

Skc.  8899.  (1839.)  A  statement  in  writing  must  be 
made  and  signed  by  the  defendant,  and  verified  by 
his  oath  to  the  following  effect,  and  filed  with  the 
clerk  or  justice  of  the  peace : 

1.  If  for  money  due,  or  to  become  due.  It  must 
state  concisely  the  facts  out  of  which  the  Indebted- 
ness arose,  and  that  the  sum  confessed  therefor  is 
Justly  due,  or  to  become  due,  as  the  case  may  be. 

2.  If  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely 
the  facts  constituting  such  liability,  and  must  show 
that  the  sum  confessed  therefor  does  not  exceed  the 
same. 

Sec.  8400.  If  in  the  district  court,  the  clerk  shall 
thereupon  make  an  entry  of  Judgment  in  his  court 
record,  for  the  amount  thus  confessed,  and  costs, 
and  shall  issue  execution  thereon,  as  In  other  oases. 

Sec.  3401.  (1841).  If  in  a  Justice's  court,  the  Justice 
shall  thereupon  enter  a  judgment  on  his  docket 
with  costs,  and  issue  execution  as  above  directed. 
If  a  transcript  of  such  Judgment  be  filed  with  the 
clerk  of  the  district  court,  a  copy  of  the  statement 
must  be  filed  with  It. 
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specific.  Following  Vanfleei  v.  PhiUips,  11  Iowa, 
658 ;  Marvin  v.  TaiMl  et  al.,  12  Ibid.  98. 

174.  A  statement  for  a  judgment  by  confes- 
sion, showing  that  the  indebtedness  upon  which 
the  judgment  is  founded  was  for  "  sundry  arti- 
cles of  dry  goods  "  and  **  a  bill  of  groceries  " 
without  further  details,  is  sufficient  in  its  state- 
ment of  the  consideration  of  the  indebtedness. 
DanieU  A  Co,  v.  Chifiin^  15  Iowa,  152. 

176.  FraQdnlent  Judgment  The  question 
whether  in  'pcivJt  of  fact  a  judgment  by  confes- 
sion was  fraudulent  is  within  the  province  of 
a  jury.  Aliter,  when  the  question  is  upon  the 
sufficiency  of  the  statement.  WUheimi  v.  Leon- 
ard et  al. ,  1^  Iowa,,  SSO. 

176.  Ck>nfefsion  of  Judgment  valid  as  be- 
tween the  parties.  A  statement  for  a  judgment 
by  confession,  in  which  the  defendant  admits 
that  a  certain  sum  is  due  to  the  plaintiff, 
estops  the  defendant  from  denying  the  validity 
of  the  judgment  rendered  thereon,  notwith- 
standing such  statement  may  be  defective  in 
not  setting  out  concisely  the  consideration  of 
such  indebtedness.  Plummer  v.  Douglas  d;  Wat- 
ton,  14  Iowa,  69. 

177.  When  a  sworn  statement  for  a  judgment 

by  confession  shows  that  a  certain  sum  is  due 
from  the  party  making  the  same  to  the  party  in 
whose  favor  it  is  made,  for  which  it  is  consented 
that  judgment  shall  be  entered,  such  statement 
is  sufficient  as  between  the  parties,  and  the  judg- 
ment defendant  is  estopped  from  impeaching 
the  same  on  the  ground  that  it  does  not  suffi- 
ciently set  out  the  facts  out  of  which  the  in- 
debtedness arose.  Burehett  v.  Gasady  et  al.,  18 
Iowa,  842. 

178.  On  February  19, 1859,  B.  confessed  judg- 
ment  in  favor  of  G.  T.  &  Co.,  by  a  statement 
which  did  not  concisely  set  out  the  cause  of  the 

'indebtedness,  but  the  judgment  entry  recited 
that  the  statement  did  make  such  showing ;  the 
judgment  entry  was  read  and  approved  March 
11, 1859.  B.  sold  certain  property,  upon  which  it 
was  a  lien,  to  V.,  who  had  knowledge  of  such 
judgment,  after  which  it  was  levied  upon  and 
sold  under  the  judgment.  Held,  1.  That  the 
judgment  is  good  as  between  the  parties  to  it. 
2.  That  the  plaintiff  having  purchased  with 
actual  knowledge  of  said  judgment,  after  it  had 
been  read,  approved  and  signed  by  the  judge, 
and  that  the  judgment  entry  recited  the  matter 
claimed  to  be  essential  —  and  at  the  time  know- 
ing nothing  of  the  actual  contents  of  such  state- 


ment — stands  in  no  better  position  than  a  party. 
Vann4ce  v.  Greene,  Traer  dk  Co.,  16  Iowa,  674. 

179.  Oonfession  of  Judgment  as  a  bar.  A 
judgment  by  confession  on  an  insufficient  power 
is  not,  after  it  has  been  reversed  in  the  appel- 
late court,  a  bar  to  another  suit  on  the  same 
cause  of  action,  though  it  was  upon  reversal 
remanded  to,  and  at  the  time  the  second  ac- 
tion was  commenced,  was  nominally  pending 
in  the  court  below.  Edgar  v.  Ch^eer  et  al.,  10 
Iowa,  279. 

180.  The  defendants  appealed  from  a  judg* 
ment  by  confession  in  favor  of  plaintiffs,  and 
against  them  entered  in  vacation.    The  court, 
in  the  consideration  of  the  case,  arrived  at  the 
following  conclusions:    1.  If  it  appeared  that 
the  judgment  was  confessed  by  one  member  of 
the  firm,  without  the  consent  or  concurrence  of 
his    copartners,  no  doubt  would  be  entertained 
of  its  invalidity  (Christy  v.  Sherman,  10  Iowa. 
685)  as  against  the  copartnership.    To  manifest 
such  concurrence,  however,  it  is  not  necessary 
that  all  the  members  of  the  firm  should  sign 
and  be  sworn  to  the  written  statement  required 
by  the  statute,  and,  therefore,  where,  as  in  this 
case,  the  statement  was  signed  in  the  firm  name, 
sworn  to  by  one  member  of  the  firm,  and  the 
journal  entry  recited  that  *'the  said  John  A. 
Pitzer  &Co.  acknowledged  themselves  justly  in- 
debted," etc.,  it  cannot  be  inferred  that  one  of  the 
firm  was  acting  without  the  consent  of  the  other 
members ;  2  and  8.  The  objection  that  the  entry 
of  judgment  was  not  read,  approved  and  signed 
by  the  judge  at  the  next  succeeding  term,  within 
the  meaning  of  the  statute,  and   the  further 
one,  that  the  written  statement  does  not  contain 
"concisely  the  facts"  out  of  which  the  indebt- 
edness arose,  are  not  so  well  sustained  from  the 
record  as  Vanfleet  v.   Phillips,  11   Iowa,  558. 
The  views  of  the  statute  expressed  in  that  case 
are  approved  and  the  objection  held  untenable  ; 
4.   Granting  that  it  affirmatively  appears  that 
the  original  notes  referred  to  in  the  written 
statement  were  not  filed  with   the   clerk,  the 
objection  cannot  avail  defendants  at  this  time, 
as  it  is  not  shown   that   they   required    their 
production  in  the  court  below.      On  the  con- 
trary,   it  may  be  fairly    inferred    tliat    they 
waived  such  production.     It  was  competent  for 
them  to  do  so,  and  failure  to  file  the  same  under 
such  circumstances  would  not  invalidate  nor 
render  irregular  the  j  udgment.    Edwards,  Nich- 

I  ols  <fe  Richards  v.  Pitzer  <Sb  Co.,  12  Iowa,  607. 
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181.  A  confessionof  judgment  against  a  firm 
by  one  partner  tliereof,  witliout  the  consent  or 
concurrence  of  his  copartners,  is  of  no  validity 
as  against  the  firm ;  and  the  levy  of  an  execu- 
tion issued  thereon  upon  copartnership  prop- 
erty may  be  perpetually  enjoined.  Edtoards 
€t  al.  V.  PUeer,  12  Iowa,  496 ;  NoHh,  Scott  d  Co, 
V.  Mudge  d  Co.,  13  Ibid.  496 ;  ChrtOy  v.  Sherman 
et  al.,  10  Ibid.  635. 

182.  It  is  valid  as  to  the  confessing  partner, 
and  by  operation  of  the  doctrine  of  merger  a  bar 
to  a  future  action  on  the  same  demand  against 
the  firm.    North  d  Scott  v.  Mtidge  d  Co.,  tupra, 

183.  Motion  to  set  aside.  An  invalid  judg- 
ment by  confession  may  be  set  aside  on  the 
motion  of  a  junior  judgment  creditor,  after  no- 
tice to  the  plaintiff.  Bernard  &  Co.  v.  Douglas 
A  Watson,  10  Iowa,  370. 

184.  When   motion  should   be   ovenroled. 

Wlien  a  written  confession  of  judgment  is  duly 
sworn  to,  filed  in  open  court,  and  judgment 
thereon  rendered  in  strict  accordance  with  its 
tenns,  and  when  the  defendant,  without  at- 
tempting to  impeach  the  consideration  or  deny 
the  amount  due,  moves  the  court  to  set  aside 
such  judgment  upon  the  sole  ground  that  the 
facts  "  were  not  concisely  stated,"  to  which  the 
plaintiff  responds  by  showing  the  good  faith  of 
the  transaction  and  the  nature  of  the  considera- 
tion, the  judgment  should  be  upheld  and  the 
motion  overruled.  Churchill  et  al,  v.  Lyon,  13 
Iowa,  431. 

186.  XSfifect  of  delay  in  entry.  A  judgment 
by  confession  not  entered  within  a  reasonable 
time  after  filing  of  the  statement  is  only  voida- 
ble as  between  the  parties,  and  not  absolutely 
void,  and  it  cannot  be  collaterally  impeached 
by  a  party  thereto.  Burchett  v.  Casady,  18 
Iowa,  342. 

186.  The  word  '<  forthwith,"  in  section  8895 
of  the  Revifllon  of  1860,  means  within  a  reason- 
able time.  Ibid. 

187.  Both  parties  must  assent  to.  While  our 
statute  authorizes  the  confession  of  judgments 
by  debtors  without  action,  it  does  not  authorize 
tliem  without  the  knowledge  or  consent  of  the 
creditor;  and  a  judgment  thus  entered  will  be 
vacated  on  motion  of  the  creditor.  Fanners  and 
Mechanics*  Bank  v.  Mathery  30  Iowa,  288. 

V.  Former  Adjudication. 

188.  Action  on  promissory  note.  In  an  ac- 
tion on  a  promissory  note  it  is  admissible  to 


show  that  the  matters  in  controversy  had  been 
determined  by  a  former  suit  on  the  original 
promise,  and  that  the  same  defense  —  fraud  and 
want  of  consideration  —  was  set  up  in  both  ac- 
tions.   George  v.  QiUespie,  1  G.  Gr.  421. 

189.  Where  suit  is  brought  by  the  indorsee 
and  legal  holder  of  a  promissory  note  against 
the  maker,  and  a  verdict  is  rendered  for  the  de> 
fendant  on  the  merits,  this  will  be  a  bar  to  a 
subsequent  suit  by  the  payee.  Led  v.  McCra- 
ney,  Mor.  91. 

19(X  In  the  purchase  of  certain  property,  the 
defendant  executed  two  promissory  notes.  In 
an  action  on  the  one  which  first  matured,  he 
pleaded  as  a  defense  a  breach  of  a  covenant  of 
warranty  made  by  the  plaintiff  in  the  sale,  and 
claimed  damages  therefor,  also  a  failure  of  con- 
sideration, and  on  the  trial  recovered  a  judg- 
ment for  damages  and  for  costs.  In  an  action 
on  the  second  note,  held,  1.  That  the  demand  for 
damages  for  a  breach  of  the  covenant  was  adju- 
dicated in  the  first  action,  and  was  not  a  defense 
to  this.  2.  That  the  plea  of  a  failure  of  con- 
sideration in  the  first  action,  and  the  judgment 
thereon,  did  not  preclude  the  same  defense  to 
the  action  on  the  second  note.  Clark  v.  Sam- 
mons  and  Van  Pelt,  12  Iowa,  368. 

191.  Former  action  commenced  by  wrong 
party.  J.  S.  sued  M.  on  an  account  that  was 
originally  due  to  S.  M.,  and  it  was  rejected  by 
the  justice  because  suit  was  not  commenced  by 
the  legal  party ;  subsequently  the  account  was 
sued  by  S.  M.  for  the  use  of  J.  S.  Held,  that 
the  first  suit  was  no  bar  to  the  second.  Miller 
V.  Langworthy,  8  G.  Gr.  347. 

192.  When  a  defense.  It  is  a  good  defense 
to  an  action,  if  established,  that  the  same  subject 
in  controversy  had  been  adjudicated.  George, 
admr.,  v.  Gillespie,  1  G.  Gr.  421. 

193.  Where,  in  an  action  of  right  to  recover 
the  possession  of  real  estate,  brought  by  the 
party  holding  the  legal  title,  the  defendant  set 
up  a  defense  impeaching  the  patent  under  which 
the  plaintiff  claimed,  and  the  court  decided 
against  the  defendant  on  the  ground  that  his 
defense  was  equitable  merely,  and  could  not  be 
set  up  as  a  defense  against  the  legal  title  in  that 
action,  and  where  the  defendant  subsequently 
brought  a  suit  in  chancery  to  set  aside  the  pat- 
ent of  the  former  plaintiff  on  the  ground  of 
fraud,  it  was  held,  that  the  former  suit  was  not 
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«  prior  adjudication  of  the  validity  of  the  patent. 
Arnold  v.  Orimes  A  Ohapman,  2  Iowa,  1. 

194.  The  equities  of  the  second  bill  were  mar 
terially  different  from  the  first,  although  the 
origin  of  both  was  the  same.  Meld,  thAt  the 
adj  udication  of  the  first  was  no  bar  to  the  second. 
Morris,  admr.,  v.  Stuarts,  admr.,  1  Gt,  Gr.  875. 

196.  Judgment  to  be  a  bar  must  be  on  the 
same  suliject-matter.  In  order  to  make  a  judg- 
ment in  a  former  action  a  bar  to  the  latter,  it 
must  appear  that  the  subject>matter  of  the  two 
actions  are  the  same.  HaigM  v.  The  City  of 
Keokuk,  4  Iowa,  199. 

196.  A  prior  judgment,  to  be  available  as  a 
plea  in  bar,  must  determine  the  matter  in  issue. 
Delany  v.  Beads,  4  Iowa,  292. 

197.  Matter^  not  covered  by  or  embraced  in 
the  pleadings  of  a  former  suit  cannot  be  pleaded 
as  adjudicated.  When  such  matters  arose  in- 
cidentally, however  much  they  may  have  infiu- 
enced  the  minds  of  the  judge  or  jury  in  arriving 
at  a  conclusion,  such  are  not  matters  adjudicated. 
Ibid. 

198.  Res  adjudioata:  general  rule.  The 
judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point  in  controversy,  is,  as  a 
plea,  a  bar,  evidence  conclusive  between  the 
same  parties,  upon  the  same  matter  when 
directly  in  question  in  another  court ;  and  the 
judgment  of  a  court  of  exclusive  jurisdiction, 
directly  upon  the  point,  is  in  like  manner  con- 
clusive upon  the  same  matter,  between  the  same 
parties,  coming  incidentally  in  question,  in 
another  couit  for  a  different  purpose.  Whitaker 
V.  Johnson  County^  12  Iowa,  695. 

199.  application  of  rule.  The  judgment 

of  a  court  of  competent  jurisdiction  upon  the 
validity  of  coupons  attached  to  a  bond  is  con- 
clusive in'  another  action  between  the  same 
parties  upon  the  coupons  attached  to  the  same 
bond.  Ibid. 

200.  But  not  in  an  action  on  similar  coupons 
brought  against  the  same  defendant  by  a  differ- 
ent plaintiff.  Myers  v.  County  of  Johnson,  14 
Iowa,  47. 

201.  The  judgment  of  a  court  can  be  set  up 
as  a  prior  adjudication,  only  when  it  is  shown 
that  it  determined  the  actual  question  at  issue 
between  the  parties,  and  that  such  determina- 
tion must  have  been  upon  the  merits.  Oriffln 
▼.  Seymour,  15  Iowa,  80. 

202.  The  judgment  of  a  court  is  a  bar  to  any 
subsequent  proceeding  founded  upon  a  cause  of 


action  embraced  in  the  issues  joined  by  the 
pleadings  and  settled  by  the  judgment.  Ca^l 
V.  EnoU,  16  Iowa,  879. 

203.  The  determination  upon  the  merits,  of 
issues  joined  on  the  allegations  of  a  bill 
filed  by  a  judgment  debtor  against  the  sheriff 
and  a  purchaser  of  certain  real  property  sold 
at  judicial  sale  to  satisfy  the  judgment,  is 
binding,  as  a  prior  adjudication  of  such  issues, 
upon  the  creditor,  the  debtor,  and  those  claiming 
through  them.  Campbell  v.  Ayres  et  ux.,  18 
Iowa,  252. 

20^  A  judgment  of  nonsuit,  even  when 
irregularly  entered,  can  have  no  other  effect 
than  a  dismissal  of  the  action.  It  is  not  an 
adjudication  upon  issues  joined.  Delany  v. 
Heads,  4  Iowa,  292. 

206.  When  the  record  of  a  judgment  rendered 
in  another  State  shows  that  the  court  had  juris- 
diction of  the  person  of  the  defendant,  he  cannot 
in  an  action  brought  In  the  courts  of  this  State, 
to  enforce  the  payment  of  such  judgijient,  avail 
himself  of  any  error  appearing  in  such  record 
which  might  have  been  corrected  by  proper 
proceedings  in  the  courts  of  the  State  in  which 
the  judgment  was  rendered.  Old^  Admr.  v. 
Olau,  7  Iowa,  86. 

206.  Judgment  on  demurrer.  While  a  judg- 
ment on  demurrer  is  a  sufficient  bar  to  a  second 
action  between  the  same  parties  on  a  case  involv- 
ing the  same  facts,  it  is  not  a  bar  where  the  peti- 
tion in  the  second  action  sets  out  material  facts 
which  were  not  passed  upon  in  the  first  action. 
Keater  A  Skinner  v.  Hock,  Musser  &  Co.,  16 
Iowa,  23. 

207.  Effect  of  decree.  It  is  not  always  neces- 
ary  that  it  should  appear  affirmatively  on  the  face 
of  the  record  that  the  cause  of  the  action  was 
embraced  in  ihe  pleadings  in  the  action  which 
is  set  up  as  a  bar ;  but  where  a  decree  in  chan- 
cery shows  affirmatively  that  the  cause  of  action 
was  not  therein  determined,  such  a  decree  can- 
not be  pleaded  as  a  bar.  Carl  v.  Knott,  16  Iowa, 
379. 

208.  A  decree  which  ordered  that  a  certain 
fund  be  paid  into  court,  but  made  no  final  dis- 
position of  the  same,  and  granted  to  one  of  the 
parties  leave  to  file  a  bill,  asserting  a  claim  to 
the  same  within  a  time  limited,  does  not  bind 
the  parties  as  a  prior  adjudication  of  such  claim. 
WrigU  v.  Wright,  16  Iowa,  496. 

209.  The  last  decree  rendered  by  the  same 
court,  affecting  the  rights  of  the  same  parties. 
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and  relating  to  the  same  subject-matter,  goyems. 
A.  former  decree,  to  be  made  efibctiye  as  a  prior 
adjudication,  must  be  pleaded  as  such.  Cooley 
7.  Brayton,  16  Iowa,  10 ;  Van  Orman  v.  8paf- 
ford,  Clarke  A  Co.,  Ibid.  185. 

210.  In  action  on  oontraot.  In  an  action  on 
a  contract  for  building  a  house  for  and  on  the 
land  of  the  defendant,  the  defense  was  non-per- 
formance by  the  plaintiff —  verdict  and  judgment 
for  the  defendant.  In  an  action  on  a  quaiitum 
vakbat  for  the  same  material  and  labor,  it  was 
alleged  that  since  the  trial  of  the  former  action, 
the  defendant  had  accepted  the  work  and  en- 
tered into  the  possession  of  the  building.  Held, 
that  if  the  defendant  accepted  the  work,  the 
former  judgment  would  not  conclude  the  par- 
ties as  a  prior  adjudication,  but  that  such  ac- 
ceptance was  not  manifested  by  mere  use  and 
occupation.    Carmn  y.  Wallace,  17  Iowa,  874. 

211.  In  replevin.  Where  in  replevin  the  plain- 
tiff fails  on  the  trial,  or  simply  dismisses  the  suit, 
and  the  court  orders  a  return  of  the  property  only, 
such  order  does  not  preclude  the  party  in  an  ac- 
tion upon  the  bond  from  showing  that  the  defend- 
ant bad  but  a  contingeDt  interest  therein,  or  that 
it  was  the  property  of  another ;  but  where,  upon 
issue  joined,  the  court  determines  the  whole 
controversy,  such  adjudication  is  conclusive  as 
to  all  issues  therein  determined.  Hajyden,for 
tlie  UM  of  Adams,  v.  Anderson  et  cU.^  17  Iowa, 
158. 

212.  Failure  to  interpose  defense  in  the  ab- 
sence of  fraud.  Where  a  party  fails  to  plead 
matters  which  he  might  have  pleaded  in  de- 
fense of  an  action  he  will  not,  in  the  absence  of 
fraud  or  artifice  on  the  part  of  the  plaintiff,  be  \ 
afterward  permitted  to  set  them  up  in  avoid- 
ance of  the  judgment  or  of  the  title  to  property 
acquired  at  execution  sale  thereunder.  Dewey 
V.  Pecket  uw.,  88  Iowa,  242. 

218.  A  party  cannot  relitigate  matters  which 
he  might  have  interposed,  but  failed  to  in  a 
prior  action  between  the  same  parties  or  their 
privies,  and  in  reference  to  the  same  subject- 
matter.  EackwortJi,  gicardian,  v.  ZoUars,  80 
Iowa,  488 ;  Dalter  v.  Lane  d  Quye,  18  Ibid.  588. 

214.  After  an  appearance.  If  the  defendant 
to  a  foreclosure  proceeding  actually  appeared 
and  failed  to  set  up  payments  made,  as  a  de- 
fense thereto,  he  is  concluded  as  to  all  remedies, 
except  by  a  review  of  the  first  action.  Doyle  v. 
BeiUy,  18  Iowa,  108 


216.  Negligence  of  plainti£  If  the  defend- 
ant in  the  first  action  has  been  negligent  him- 
self, this  alone  is  sufficient  to  defeat  his  right  of 
recovery  or  ground  for  relief.  Ibid, 

216.  Sxcnse  required.  A  party  failing  to 
defend  at  law  when  an  opportunity  is  given 
him  is  concluded  both  at  law  and  in  equity,  un- 
less he  can  make  a  satisfactory  showing  why 
he  did  not  interpose  his  defense.  Ibid, 

217.  Squitable  droumstanoes.  He  must  have 
been  prevented  by  accident,  surprise,  mistake^ 
or  the  fraud  of  the  opposite  party  from  makings 
his  defense.  Ibid. 

218.  Ruling  on  motion.  The  defendant  is  con- 
cluded by  a  ruling  of  the  court  upon  his  motion 
to  set  aside  a  default,  and  cannot  be  heard  to 
gainsay  the  correctness  of  such  adjudication  of 
the  question  therein  presented.  White  v.  WaUs^ 
18  Iowa,  74 

219.  But  where  a  motion  to  dismiss  an  appeal 
was  overruled  because  the  grounds  of  the  mo- 
tion were  not  sustained  by  the  transcript ,  and 
the  motion  was  subsequently  renewed  upon  an 
amended  transcri]>t  which  showed  such  grounds 
to  be  correct :  Held,  that  it  was  error  to  over- 
rule the  second  motion,  for  the  reason  that  the 
same  point  had  been  raised  and  decided  in  the 
first.    Seacrest  v.  NewirMn,  19  Iowa,  828. 

220.  Adjudgment  against  a  treaaurer,  and  his 

sureties  upon  his  first  bond,  for  a  breach  in  re- 
fusing to  account  for  moneys  received  after  its 
execution  and  before  the  execution  of  a  second 
bond,  is  no  bar  to  an  action  on  the  second  bond» 
for  a  failure  to  account  for  moneys'  received 
after  its  execution  but  during  the  same  term  of 
office.  Warren  County  v.  Ward  et  aL,  21  Iowa, 
84. 

221.  Division  of  cause  of  action.  A  party 
cannot  divide  and  recover  in  parts,  by  different 
actions,  a  claim  which,  in  its  legal  nature,  is  in- 
divisible.   Sweeny  v.  Daugherty,  23  Iowa,  201. 

222. where  claim  is  legally  diyisible. 

But  a  claim  which  is  not  in  its  legal  nature  sin- 
gle and  entire  does  not  fall  within  the  meaning 
of  the  rule.  And  where  the  owner  of  several 
and  distinct  pieces  of  property  pi  aces  the  same 
in  the  hands  of  an  agent,  who  disposes  of  and 
receives  the  money  for  the  same,  and  it  does 
not  appear  but  that  he  sold  Hie  different  pieces 
to  different  persons,  and  at  different  times,  the 
oWDer  in  an  action  against  such  agent  to  recover 
the  money  received  by  him  for  certain  items  of 
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such  property,  will  not  be  barred  by  a  former 
recovery  against  defendant  for  money  received 
by  him  from  the  sale  of  other  items  of  sach 
property  not  included  ^n  the  last  action ;  espec- 
ially when  it  does  not  appear  that  plaintiff  knew 
when  he  brought  the  former  action  that  the  ar- 
ticles sued  for  in  the  last  one  had  been  sold  and 
the  money  received  therefor  by  defendant.  Ibid, 

223.  Ad  quod  damnum  prooeedingB.  Where, 
in  a  proceeding  in  equity,  to  restrain  the  respond- 
ent from  flowing  back  the  waters  of  the  Nodaway 
river,  by  their  mill-dam,  upon  the  land  and  mill 
site  of  the  complainant,  on  the  ground  that  cer- 
tain proceedings  under  a  writ  of  ad  quod  dam- 
num*  and  the  license  granted  to  the  respondents 
to  build  their  dam,  did  not  preclude  the  right  of 
complainant  to  damages  resulting  to  her  from 
the  acts  of  respondents,  nor  her  right  now  to 
claim  an  injunction  against  them,  to  restrain 
them  from  flowing  back  the  water  of  the  river 
upon  her  mill  site,  because  she  was  no  party  to 
said  proceedings,  it  appeared  that  one  of  the 
complainants,  and  the  husband  of  the  other, 
was  made  a  party  to  the  proceedings  under  the 
writ  of  dd  quod  damnum y  and  had  due  notice 
thereof ;  that  upon  the  return  of  the  inquisition, 
he  was  duly  summoned  to  show  cause  why 
the  said  license  should  not  be  granted ;  that  no 


objection  being  made,  a  license  was  granted  tp.  l^e^  *»d  plaintiff  must  fail.  lUd, 


respondents  to  build  their  dam  eight  and  a 
half  feet  high ;  that  the  land  was  in  the  pos- 
session of  the  husband  at  the  time  of  the  pro- 
ceedings under  the  writ  of  ad  quod  damnum, 
claiming  to  hold  it  by  right  of  pre-emption ; 
that  it  was  entered  with  his  money  and  the  title 
taken  in  the  name  of  the  wife,  without  her 
knowledge,  during  the  progress  of  the  said  pro- 
ceedings ;  and  that  it  remained  in  the  possession 
of  the  husband  after  its  purchase  in  the  name 
of  the  wife.  Hdd,  that  the  complainants  were 
bouDd  by  the  proceedings  under  the  writ  of  ad 
quod  damnum,  and  the  judgment  of  the  district 
court  rendered  thereon,  granting  license  to  re- 
spoudents  to  erect  their  mill-dam.  Lummery  v. 
Braddy,  8  Iowa,  38. 

224.  Prior  prooeedingB.  Plaintiff's  assignor 
was  sued  as  guarantor  upon  a  county  warrant ; 
daring  the  course  of  the  proceedings  the  ser- 
vice of  notice  was  quashed.  Held,  that  as  there 
was  no  adj  udication  of  defendant's  liability  upon 
the  instrument  in  that  action,  the  proceedings 
therein  are  no    bar  to  an  action  against  the 
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county  on  said  warrant.    McGormick  v.  Qrundy 
County,  24  Iowa,  383. 

226.  Parties  only  concluded  by  adjudica- 
tion. One  not  a  party  to  a  proceeding  relating 
to  the  title  to  land  is  not  concluded  by  the  ad- 
judication. (yHagan  v.  Olineamith,  24  Iowa, 
250. 

226.  Rule  applied.  Plaintiff  held  a  title- 
bond  for  land.  His  wife  obtained  a  divorce  and 
this  land  was  decreed  to  her  as  alimony  in  part. 
Accordingly,  plaintiff's  vendor,  to  whom  the 
purchase-money  had  been  fully  paid,  was  or- 
dered to  deed  the  land  to  her  in  April,  1862.  In 
December,  1862,  on  appeal  to  this  court,  the 
decree  for  alimony  was  so  modifled  as  to  exclude 
said  land.  In  November,  1868,  she  conveyed 
the  same  to  her  daughter,  herself,  however, 
continuing  in  possession  to  the  time  of  the 
trespass  here  complained  of.  Plaintiff,  in  No- 
vember, 1863,  commenced  proceedings  to  vacate 
the  deed  to  his  wife,  making  her  sole  party  de- 
fendant, and  obtained  a  decree.  In  October, 
1868,  the  wife  sold  some  trees  standing  on  the 
land  to  P.,  who  sold  them  to  the  defendant. 
The  action  is  for  willful  trespass  of  defendant 
in  cutting  down  and  removing  said  trees.  Held, 
that  as  the  daughter  was  not  a  party  to  the 
proceeding  to  cancel  the  deed,  title  was  still  in 


22T.  Sffect  upon  privies  in  interest  A  for- 
mer adjudication  is  binding  not  only  upon  the 
parties  of  record,  but  also  upon  one  who  was 
interested  in  the  defense  o£  that  action,  was 
notified  of  its  pendency,  and  did  in  fact  conduct 
the  defense.  McNamee  v.  Moreland,  26  Iowa,  96. 
See  also,  respecting  privies  in  interest,  Dorr  v. 
Stoekdale,  19  Ibid.  269 ;  Woodin  v.  Clemens,  82 
Ibid.  80. 

228.  EstoppeL  Defendant  demurred  to  a  pe- 
tition in  equity  upon  which  an  injunction  had 
been  granted,  and  the  demurrer  was  sustained, 
but  no  judgment  was  entered  thereon,  and  the 
plaintiff  had  leave  to  amend.  Afterward  the 
parties  agreed  in  writing  that  the  surety  in 
the  injunction  bond  should  be  released  from 
liability  thereon  except  for  costs,  and  the  plain- 
tiff abandoned  the  action.  Held,  that  such  prior 
proceedings  did  not  constitute  a  bar  to  a  future 
action.    Allison  v.  He88,  28  lowU,  888. 

229.  It  is  the  plain  intent  of  our  statute  that 
parties  shall  not  claim  as  the  fruits  of  theit  lit- 
igation that  which  was  not  by  the  fair  and  obvi 
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ons  import  of  the  pleadings  put  in  issue  and 
litigated  between  them.  Pfijpaer  v.  Krapfd  ei 
al.y  28  Iowa,  27 ;  Moomey  y.  Moob,  22  Ibid.  880  ; 

Standiah  v.  Bow,  21  Ibid.  368 ;  and  § ,  ei  9eq., 

dnte, 

230.  A  former  adjudication  in  a  proceeding  to 
enjoin  a  judgment  does  not  constitute  a  bar  to 
a  subsequent  proceeding  for  the  same  purpose, 
when  matters  are  embraced  therein  which  have 
transpired  since  the  former  proceeding,  and 
which  were  not  in  issue  therein.  Dvoyer  v. 
Ooran  et  al.,  29  Iowa,  126. 

231.  The  judgment  in  an  action  for  the  pos- 
session of  real  estate  by  a  grantee  against  one 
claiming  to  hold  under  an  agreement  for  a  lease 
with  his  grantor,  in  favor  of  the  grantee  and 
against  the  claims  of  the  defendant  under  the  ^ 
alleged  lease,  will  be  held  conclusive  against 
the  latter  in  an  action  by  him  against  the  grantor 
for  damages  growing  out  of  the  breach  of  the 
alleged  agreement  for  a  lease»  Scbey,  admr,,  v. 
BeUer,  28  Iowa,  823. 

*232.  Failure  to  withdraw  count.  If  certain 
claims  (as  for  rents  and  profits  in  an  action  of 
right)  are  put  in  issue  by  the  pleadings,  and  not 
withdrawn  nor  dismissed,  the  defendant  will  be 
entitled  to  judicial  immunity  from  another  ac- 
tion therefor,  although  the  original  judgment 
recites  that  no  evidence  was  introduced  in  re- 
spect thereto,  and  that  the  same  were,  therefore, 
not  considered  by  the  court.  Schmidt  v.  Zaliens- 
dorf  et  al,,  30  Iowa,  498. 

233.  Convey ance:  variance  in  description. 
The  force  of  a  plea  of  a  former  adjudication 
cannot  be  negatived  by  the  fact  that  there  is  a 
variance  between  the  description  of  the  land  in 
controversy  as  stated  in  the  petition,  and  that 
in  the  decree  rendered  in  tbe  former  action,  if 
it  appears  from  the  whole  record  that  the  lands 
as  described  are  substantially  the  same.  Hack- 
worth,  guardian,  v.  ZoUars,  30  Iowa,  433. 

234.  Nor  could  the  objection  of  variance  in 
the  description  be  taken  advantage  of  under  a 
demurrer,  on  the  ground  of  uncertainty  of  de- 
scription. Ibid. 

235.  Judgment  in  rem :  foreign  attachment. 
An  unsatisfied  judgment,  rendered  in  another 
State,  in  a  proceeding  in  rem,  against  a  defend- 
ant who  was  at  the  time  a  resident  of  this  State, 
and  who  was  not  personally  served  and  made 
no  appearance,  has  no  binding  force  on  the  de- 
fendant as  a  judgment  in  personam, Bndi  no  action 
can  be  maintained  in  our  courts  to  recover  the 


amount  thereof.  Methop  db  Kingman  v.  Doane 
<£  Co.,  81  Iowa,  897. 

236. Nor  has  such  judgment  any  force 

in  this  State  as  a  former  adjudication  of  the 
cause  of  action  on  which  it  professes  to  be 
founded.  Ihid. 

237. But  where  property  of  a  defendant 

residing  in  this  State,  who  was  not  personally 
served  and  who  made  no  appearance,  is  sold 
under  a  proceeding  of  foreign  attachment  in 
another  State,  he  is  thereby  concluded  from  re- 
covering the  value  thereof  by  an  action  in  the 
courts  of  this  State  against  the  plaintiff.  This 
holding  is  based  on  the  same  principle  as  that 
which  regards  the  proceeding  in  rem  binding 
and  conclusive  as  to  the  title  of  the  property 
seized  and  sold  in  satisfaction  of  the  judgment 
rendered  therein.  Ibid. 

238.  Identity  of  causes  of  action.  Under  a 
plea  of  former  adjudication,  the  identity  of  the 
present  with  the  former  cause  of  action  is  a 
question  of  fact  for  the  jury,  to  be  determined 
by  them  upon  the  evidence  adduced.  Amsden 
et  al,  V.  The  Dfibuque  A  Sioux  City  R.  R.  Go,, 
32  Iowa,  288. 

239.  Where  a  railroad  company  agree  to  put 
in  a  switch,  build  a  side  track  and  keep  the 
same  in  repair,  and  to  regularly  run  its  cars 
thereon  to  any  warehouse  that  might  be  built 
by  the  plaintiff,  for  the  purpose  of  receiving  or 
discharging  grain,  it  was  Jield,  that  the  adjudi- 
cation of  an  action  to  recover  damages  for  a  re- 
fusal on  the  part  of  the  company  to  receive  a 
car  load  of  freight  would  not  be  a  bar  to  an  ac- 
tion to  recover  damages  for  a  subsequent  total 
abandonment  of  the  side  track,  unless  such 
refusal  to  receive  was  intended  as  a  final  aban- 
donment of  the  contract,  and  that  fact  was 
known  to  the  plaintiff  when  he  commenced  his 
former  action.  Ibid. 

240.  may  be  shown  by  paroL    To  show 

that  the  matter  of  estoppel  was  included  in  the 
issues  joined  inr  the  former  suit,  it  is  not  neces- 
sary that  this  should  always  appear  affirma- 
tively from  the  face  of  the  record.  It  seems 
that  it  may  be  shown  by  parol.  Carl  v.  Knott, 
16  Iowa,  379,  382. 

241.  Findings  of  judgment  The  judgment 
in  an  action  to  recover  the  possession  of  three 
several  tracts  of  land  claimed  by  the  plaintiff 
under  a  tax  deed .  therefor  was  in  substantially 
the  following  form :  And  now  this  case  com- 
ing on,  etc.,  the  court  finds  that  the  plaintiff  is 
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the  owner  in  fee  simple  and  entitled  to  the  im- 
mediate possession  of,  etc.  (describing  one  of  the 
tracts),  and  that  the  defendant  is  the  owner  in 
fee  simple  and  entitled  to  the  immediate  pos- 
session of,  etc.  (describing  the  two  other  tracts), 
it  is,  therefore,  considered  and  adjudged  by  the 
conrt  that  the  plaintiff  have  and  recover  of  and 
from  the  defendant  the  said,  etc.  (describing  the 
tract  first  mentioned),  and  that  a  writ  issue  in 
proper  form  to  remove  said  defendant  from  said 
real  estate  and  place  therein  said  plaintiff,  and 
that  the  costs  of  this  suit  be  paid,  one-third  by 
defendant  and  two-thirds  by  plaintiff.  In  a  sub- 
sequent action  by  plaintiff  to  recover  the  two 
tracts  referred  to  in  the  judgment -as  belonging 
to  defendant,  and  the  defendant  interposing  the 
plea  of  former  adjudication,  it  was  urged  by 
plaintiff  that  the  finding  of  the  court,  as  recited 
in  the  judgment,  that  the  two  tracts  in  contro- 
versy belonged  to  defendant,  amounted  to  no 
more  than  the  verdict  of  a  jury  upon  which 
no  judgment  had  been  rendered,  and  that  to 
constitute  it  a  former  adjudication,  and  thereby 
estop  plaintiff  from  proceeding  in  the  present 
case,  there  should  have  been  a  judgment  upon 
such  finding,  that,  as  to  the  tracts  in  question, 
*'  the  defendants  go  hence  without  day."  Ileldt 
that  under  our  laws  this  was  not  essential,  and 
that  the  finding,  as  it  stood,  operated  as  a  final 
adjudication  in  favor  of  defendant  as  to  the  said 
tracts  in  controversy.  Woodin  et  al,  v.  Clenums 
«<  a/.,  32  Iowa,  280. 

242.  Privies  in  interest  Privies  In  interest 
and  those  purchasing  real  estate  pendente  lite 
are  bound  by  the  judgment  rendered  therein. 
Ibid. 

243.  A  decree  in  an  action  for  a  divorce 
which  determined  the  claims  of  the  wife,  aris- 
ing out  of  the  marriage  relation,  to  a  certain 
fund,  does  not  operate  to  estop  her  from  claim- 
ing the  same  fund  by  an  action  founded  upon  a 
contract.     Wright  v.  Wrig?U,  16  Iowa,  496. 

VI.  Collateral  Impeachment. 

244.  Oollataral  impeachment.  A  party  to  a 
judgment  cannot  impeach  it  collaterally  for 
fraud,  much  less  can  a  stranger  be  permitted  to 
do  it.  As  a  general  rule,  a  j  udgment  at  law  is  so 
far  conclusive  that  it  cannot  be  disturbed  by  an- 
other judgment  at  law.  Webeter  v.  Reid,  Mor.  467. 

246.  The  judgment  of  a  court  of  competent 
and  general  jurisdiction  cannot  be  collaterally 
Assailed.    Kerr  v.  LeigTUon,  2  G.  Gr.  196. 


246.  A  judgment  cannot  be  impeached  collat- 
erally upon  the  ground  that  publication  of  notice 
was  not  made  as  fully  as  required  by  law,  when 
the  judgment  recites  that  the  publication  was 
regularly  made.  If  the  adjudication  upon  the 
sufficiency  of  the  notice  is  erroneous,  the  party 
affected  has  a  remedy  by  appeal  or  writ  of  error. 
Wright  v.  Marsh,  Lee  A  Delavan,  2  G.  Gr.  94. 

247.  Judgments  of  courts  of  general  jurisdic- 
tion cannot  be  collaterally  impeached  unless 
absolutely  void  on  their  face.  Beed  v.  Wright, 
2  G.  Gr.  15. 

248.  Judgment  cannot  be  impeached  collat- 
erally for  mere  irregularity.  Cameron  et  al.  v. 
Boyle  et  al,  2  G.  Gr.  154 ;  Burton  A  Stapelton 
V.  IHstiHct  Township  of  Warren,  11  Ibid.  166  ; 
Stevenson  v.  Bonesteel,  30  Ibid.  286. 

249.  A  title  made  certain  by  a  judgment  in 
partition  canpot  be  collaterally  changed,  nor 
can  such  judgment  be  impeached  by  the  same 
petition  which  claim  rights  under  it.  Brace  v. 
Beid,  3  G.  Gr.  422. 

260.  Oonfessional  Judgment  Where  a  power 
of  attorney  authorizes  judgment  to  be  confessed 
for  "  an  amount  that  may  be  found  due  "  on  the 
note  therein  described,  and  is  in  sufficient  form 
in  all  other  particulars  to  give  the  court  juris- 
diction over  the  subject-matter  and  the  parties, 
it  gives  sufficient  authority  to  confess  a  judg. 
ment  which  cannot  be  collaterally  impeached 
for  mere  irregularity.  Patterson  et  al.  v.  The 
State  of  Indiana,  2  G.  Gr.  492. 

261.  Adjadication  on  sufiSdency  of  notice.  It 
is  the  province  of  the  district  court  to  determine 
its  jurisdiction  over  the  person  of  a  defendant, 
and  if  it  errs  in  adj  udging  that  it  has  jurisdiction, 
such  erroneous  judgment  cannot  be  attacked  in 
a  collateral  proceeding,  but  must  be  corrected  on 
appeal.  A  judgment  rendered  by  default  on  a 
defective  service  of  notice,  after  the  court  has 
determined  that  it  is  sufficient,  is  voidable  but 
not  void.  Cooper  v.  Sunderland,  3  Iowa,  114; 
Morrow  v.  Weed,4i  Ibid.  77 ;  Bonsail  et  ux.  v.  Isett 
et  al.,  14  Ibid.  309 ;  Pursley  v.  Hoyes,  22  Ibid.  11., 
and  cases  there  cited;  Shawhan  v.  Loffer,  24 
Ibid.  219. 

262.  In  collateral  proceedings  the  ruling  of  a 
court  of  general  jurisdiction  upon  its  jurisdic- 
tion to  render  a  judgment  will  not  be  reviewed. 
Gregg  v.  Thompson,  17  Iowa,  107. 

263.  Judgment  on  insufficient  service,  A 
judgment  rendered  in  an  action  in  which  the 
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original  notice  has  not  been  served  the  number 
of  days  required  by  law  is  erroneous,  but  can- 
not be  treated  as  void  in  a  collateral  proceeding. 
BaUinger  v.  Tarbell  et  al„  16  Iowa,  491. 

254i  Judgment  of  supreme  court.  A  judg- 
ment of  the  supreme  court  cannot  be  collater- 
ally impeached  on  the  ground  that  the  court,  in 
the  opinion  filed  in  the>  case,  directed  that  a  dif- 
ferent judgment  be  entered.  Cooley  v.  Smith, 
£fxr.,  17  Iowa,  99. 

266.  Impeachment  for  fraud.  The  judgment 
of  a  court  having  jurisdiction  over  the  cause 
and  the  parties  cannot  be  impeached  collater- 
ally for  fraud,  and  is  absolutely  binding  until 
set  aside  by  the  tribunal  in  which  it  was  ren- 
dered or  regularly  reversed  on  error.  Mason  v. 
Messenger  db  May,  17  Iowa,  261. 

266.  It  is  not  competent  to  collaterally  attack 
a  judgment  on  the  ground  of  fraud  in  its  pro- 
curement, when  it  is  offered  in  another  action  as 
an  instrument  of  evidence  Only.  Smith  et  al,  v. 
Smith  et  al.,  22  Iowa,  516. 

267.  Inadvertency.  That  a  judgment  was 
inadvertently  rendered  by  the  court  may  be  a 
good  ground  on  a  direct  application  to  set  it 
aside,  but  cannot  be  made  available  collaterally. 
Hayden,  for  the  use  of  Adams,  v.  Anderson  et 
al.,  17  Iowa.  158. 

268.  Judgment  of  Federal  court.  The  hold- 
ing, in  Ex  parte  Holman  et  al,,  28  Iowa,  88, 
that  where  a  Federal  court  for  a  State  has 
decided  that  certain  prior  proceedings  of  a 
State  court  pleaded  as  a  defense  and  as  depriving 
the  Federal  court  of  jurisdiction,  are  ineffectual 
for  that  purpose,  such  decision  is  conclusive,  and 
cannot  be  collaterally  impeached,  followed  in 
the  present  case.  Clark  v.  Wolfet  al.,  29  Iowa, 
197. 

See,  further.  Jurisdiction  ;  Exbcutor  and 
Administrator  ;  Guardian  and  Ward. 

VII.  Assignbcent  op  Judgment. 
a»  Rights  of  assignees, 

269.  Assignment:  equities.  A  judgment  is 
a  chose  in  action,  and  is  assignable,  but  the 
assignee  takes  it  charged  with  all  the  equities 
which  could  be  asserted  against  it  in  the  hands 
of  the  assignor.  Burtis  v.  CJook  &  Sargent  et  al,, 
16  Iowa,  194 ;  followed  and  affirmed  in  Isett  dk 
Brewster  v.  Lucas,  17  Ibid.  503. 

260.  Defendants  held  a  judgment  against 
plaintiff,  and  had  in  their  hands  moneys  belong- 
ing to  him  sufficient  to  pay  the  same,  but  instead 


of  canceling  it,  assigned  it  to  S.  without  notice 
of  the  equities,  and  for  a  valuable  consideration. 
Held,  that  plaintiff  was  entitled  to  have  the  same 
canceled.  Burtis  v.  Cook  d  Sargent  et  al.,  16 
Iowa,  194. 

261.  A  j  udgment  is  a  chose  in  action  merely, 
is  not  invested  with  the  peculiar  character  of 
negotiable  paper,  and  passes  to  an  assignee, 
charged  with  all  the  equities  which  could  be  as- 
serted against  it  in  the  hands  of  the  assignor. 
BaUinger  v.  Tarbell  et  al.,  16  Iowa,  491. 

262.  But  where  the  asserted  equity  is  claimed 
by  a  stranger,  claiming  adversely  to  both  parties, 
another  rule  applies,  which  is  applicable  to 
other  negotiable  but  assignable  instruments,  or 
evidences  of  indebtedness,  to  wit :  That  equities 
between  the  parties  to  such  instruments,  arising 
from  other  and  independent  transactions,  are 
not  available  against  such  instruments  in  the 
hands  of  the  assignee.  Isett  A  Brewster  v. 
Lucas,\l  Iowa,  503. 

263.  The  equities  which  under  the  general 
rule  attach  to  the  judgment  in  the  hands  of  the 
assignor,  are  those  which  have  grown  up  against 
the  j  udgment  itself,  as  such,  and  not  those  which 
might,  in  the  hands  of  the  assignor,  have  been 
made  available  against  the  claim  on  which  the 
judgment  was  founded.  Isett  &  Brewster  v. 
Lucas,  17  Iowa,  503. 

264.  Assignment  need  not  be  in  any  pecu- 
liar form.  The  assignment  of  a  judgment  need 
not  be  in  any  peculiar  form ;  it  is  sufficient  that 
the  holder  intends  to  and  does  part  with  his 
interest  in  the  proceeds  of  such  judgment,  and 
invests  it  in  another.  Nor  is  it  necessary  that 
the  judgment  be  assigned  on  the  record,  in  order 
to  invest  the  transferee  with  the  right  to  collect 
it  in  his  own  name.  Conyngham  v.  Smith  et  al., 
16  Iowa,  471.  It  may  be  assigned  before  it  is 
recovered.  Weir  v.  The  City  of  Davenport  <& 
Plummer,  11  Ibid.  49 ;  Wahl  v.  PhiUips,  15  Ibid. 
478 ;  AUen  v.  Newberry,  8  Ibid.  65. 

266.  Effect  of.  A  verbal  or  informal  assign- 
ment of  a  judgment  carries  with  it  the  right  at 
law  to  the  appeal  bond,  or  any  other  security 
the  assignor  may  have  for  its  payment.  That 
such  securities  would  pass  in  equity  is  well  set- 
tled. And  udder  our  present  system  of  pleading 
and  practice,  the  assignee  may  maintain  his  ac- 
tion at  law  on  such  security.  Ibid. 

See,  further,  title  Assignment,  Vol.  I,  pp.  71, 
73. 
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YIIL  FOBBIGN  AND  DOMESTIC  JUDGMENTS. 

a.  Foreign. 

(1)  OtnerdUy. 

266.  It  is  well  settled  that  a  judgment  of  an- 
other State,  where  the  jurisdiction  properly  ap- 
pears upon  the  record,  is  entitled  to  the  same 
faith  and  credit  in  this  State  as  it  is  entitled  to 
in  the  State  where  rendered.  {MiUs  v.  Duryee, 
7  Cranch,  481 ;  JfcElmayle  v.  Cohen,  14  Pet.  312, 
and  notes  to  2  Am.  Lead.  Cas.  719;  Warreji 
Manufacturing  Co,  v.  Etna  Insurance  Co.,  2 
Paine's  C.  C.  501 ;  Bathbone  v.  Ferry  etal.,lB..l. 
78 ;  Jacquette  v.  jETw^wn^/i,  2  McLean's  C.  C.  129  ; 
Lincoln  v.  Tower,  Ibid.  478  ;  Weetervelt  v.  Lewis, 
Ibid.  511 ;  Hindman  v.  MackaU,  3  G.  Gr.  170  ; 
Taylor,  Skipton  A  Co,  v.  Runyon  d  Brown,  3 
Iowa,  474 ;  O^reason  v.  Davis,  9  Ibid.  219  ;  Clem- 
mer  d  Dunn  v.  Cooper,  24  Ibid.  185.)  MfXkop  dh 
King-man  v.  Duane  &  Co.^  81  Iowa,  397. 

267>  Where  the  record  of  a  judgment  in  one 
State  shows  that  a  summons  was  issued  under 
seal  of  the  court  and  returned  by  the  officer 
"  served,"  to  which  return  he  signs  his  name, 
and  it  appears  that  he  was  sheriff  of  the  county, 
and  there  is  no  evidence  offered  by  the  defend- 
ant to  show  its  incorrectness  or  contradict  it, 
the  courts  of  another  State  cannot  inquire  into 
the  sufficiency  of  such  return.  Laterett  v.  Cook, 
1  Iowa,  2. 

268.  Where  the  record  of  foreign  judgment 
shows  that  the  plaintiff's  attorney  produced  a 
power  of  attorney  to  confess  a  j  udgment,  and  that 
its  execution  by  the  defendants  was  duly  proven 
to  the  satisfaction  of  the  court,  the  further  entry 
that  another  attorney,  after  such  proof,  ap- 
peared and  waived  errors,  and  confessed  judg- 
ment, the  8eix>nd  appearance  and  waiver  will  be 
regarded  more  as  a  matter  of  form  than  as  going 
to  the  substance  so  far  as  relates  to  an  ex- 
amination of  the  judgment  in  the  courts  of  this 
State.    Edmonds  v.  Montgomery,  1  Iowa,  143. 

269.  If  the  judgment  of  another  State  is 
simply  erroneous,  and  not  void,  it  will  be 
treated  here  as  valid  upon  its  face.  Ibid. 

270.  If  the  record  in  an  action  on  judgment 
rendered  in  another  State  shows  that  the  de- 
fendant appeared  by  attorney,  it  is  sufficient 
without  disclosing  the  name  of  the  attorney 
who  thus  appeared  for  defendant.  Ibid. 

271.  In  an  action  on  a  judgment  rendered  in 
another  State,  the  defendant  may  deny  the  au- 
thority of  the  attorney  who  appeared  for  him 


in  the  original  action.    BaUzeU  et  cU.  v.  Nosl&r, 
1  Iowa,  588. 

272.  That  the  attorneys  who  appeared  and 
made  defense  in  the  original  action  were  not 
authorized  by  the  defendant  so  to  do  would  not 
affect  the  validity  of  the  judgment,  if  it  appears 
that  notice  of  the  pendency  of  the  suit  was  duly 
served  upon  defendant.  Woodward  v.  WiUard, 
83  Iowa,  542. 

273.  In  an  action  on  a  foreign  j  udgment  it  is 
not  a  sufficient  defense  to  the  j  urisdiction  of  the 
court  which  rendered  ^he  j  udgment  that  the 
defendant  did  not  reside  within  the  jurisdiction, 
was  not  served  with  notice  of  the  pendency  of 
the  suit,  and  had  no  agent  or  attorney  within 
the  jurisdiction  authorized  to  accept  services 
for  him.  It  must  further  appear  that  he  did 
not  voluntarily  appear.  Struble  v.  Malone,  8 
Iowa,  586. 

274.  In  an  action  on  a  transcript  of  a  foreign' 
judgment,  the  defendant  cannot  raise  the  objec- 
tion that  the  process  in  the  original  action  was 
not  served  by  any  officer  known  to  the  law,  or 
one  authorized  to  serve  such  writs.  Ibid. 

276.  In  an  action  on  a  judgment  obtained  in 
a  sister  State,  any  state  of  facts  which  could  be, 
in  such  State,  sufficient  to  avoid  the  judgement, 
may  be  pleaded  in  this  State.  Bogers  v.  Owinn, 
21  Iowa,  58. 

276.  Proof  of  service.  In  an  action  on  a  trans- 
cript of  a  judgment  rendered  in  the  State  of 
Pennsylvania,  it  appeared  from  the  transcript 
that  a  summons  was  issued  June  21, 1838,  and  re- 
turned as  follows :  "  Summoned  by  copy  of 
original,  left  at  residence  of  defendant,  May  13» 
1838."  It  was  held,  that  the  evidence  of  per- 
sonal service  on  the  defendants  was  sufficient 
in  the  courts  of  this  State.  Taylor,  Shipton  4b 
Oo.  Y.  Bunyan  <&  Brown,  3  Iowa,  474. 

277.  The  act  of  the  deputy  is  regarded  as  the 
act  of  the  principaL  Where  the  certificate  ap- 
pended to  a  transcript  of  a  judgment,  rendered 
in  the  State  of  Pennsylvania,  was  attested 
by  "D.  H.  N.,  Prothonotary,  by  P.  Q.,  Dep- 
uty  Prothonotary;"  ?ML,  1.  That  the  act  of 
the  deputy  should  be  considered  as  the  act  of 
the  principal,  and  that  the  certificate  was  not 
defective;  2.  That  in  such  case  the  office  of 
deputy  prothonotary  should  be  presumed  until 
the  contrary  is  shown.  Oreasons  v.  Davis,  9 
Iowa,  219. 

278.  Form  o£  A  record  claimed  to  be  a  for- 
eign judgment  was  in  the  following    words: 


^     I 
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"  June  14tli,  1838,  judgment,  sec,  req.,  for  want  of 
plea.  January  9tli,  1839.  Sum  ascertained  at 
$165.07.  Interest  from  June  14th,  1838.  Fi.  fa. 
for  deht,  interest  and  costs  to  March  term,  1839." 
Held,  that  in  the  absence  of  some  particular 
statute,  rule  or  usage  in  the  State,  from  the  State 
in  which  it  was  authenticated,  it  could  not  have 
the  force  and  effect  of  a  judicial  determination 
in  this  State.  Taylor,  Shipton  A  Co,  v.  Bun- 
yan  &  Brovm,  3  Iowa,  474. 

279.  Xiffect  oL  In  an  action  on  a  foreign  judg- 
ment, an  error  of  law,  or  of  fact,  in  the  proceed- 
ings wherein  the  judgment  was  rendered,  which 
could  have  been  corrected  by  proper  proceed- 
ings in  the  courts  of  the  State  in  which  it  was 
recovered,  cannot  be  pleaded  as  a  defense.  MUne 
V.  Van  Buskirk,  9  Iowa,  558. 

280.  In  an  action  in  this  State  upon  a  judgment 
rendered  by  a  court  of  a  sister  State,  any  state 
of  facts  which  could  be  sufficient  to  avoid  the 
judgment  in  the  State  in  which  it  was  rendered 
may  be  pleaded  as  a  defense  to  the  action  in  this 
State.    Rogers  v.  Owinn,  21  Iowa,  59. 

281.  That  the  judgment  was  obtained  in  an- 
other State  after  the  plaintiff  had  agreed  with 
defendant  that  he  had  no  sufficient  cause  of  ac- 
tion, and  that  he  would  dismiss  his  suit,  and 
when  the  defendant,  relying  upon  such  agree- 
ment, believing  that  the  suit  had  been  dis- 
missed, the  record  failing  to  show  that  the  de- 
fendant or  his  attorney  was  present  at  the  trial, 
is  a  sufficient  defense  to  an  action  on  the  judg- 
ment in  this  State.  Ibid. 

282.  Where,  by  the  laws,  practice  and  uaages 

of  the  State  from  which  a  transcript  of  a  judg- 
ment is  taken,  it  had  the  force  and  effect  of  a 
judgment,  it  is  entitled  to  the  same  faith  and 
credit  in  the  courts  of  this  State.  Taylor,  Ship- 
man  dt  Go.  v.  Bunyan  dt  Brovm,  9  Iowa,  522. 

283.  The  validity  of  a  judgment  of  another 
State  is  determined  by  the  law^  and  practice  of 
that  State.  Clemmer  A  Dunn  v.  Cooper,  24 
Iowa,  185. 

284.  Verity  of  Judgment.  The  record  in  the 
case  of  a  forelg^n  judgment  is  not  admissible  for 
the  purpose  of  .contradicting  the  judgment,  by 
showing  that  the  recovery  was  for  an  amount 
greater  than  claimed  in  the  declaration.  Error 
in  a  judgment,  whether  of  law  or* fact,  can  only 
be  taken  advantage  of  by  appeal,  writ  of  error 
or  some  step  taken  in    the  court  rendering  it. 

Walker  v.  ^^U,  30  Iowa,  310. 


286.  Pro  tempore  Judge:  evidence.  Where 
it  appears  from  the  transcript  of  a  foreign  judg- 
ment upon  which  suit  is  brought,  that  the  judg- 
ment was  not  rendered  by  the  regularly  com- 
missioned judge  of  the  court,  but  by  an  attor 
ney  thereof,  acting  under  a  temporary  appoint- 
ment from  such  judge,  the  statutes  of  the  State 
where  the  judgment  was  rendered  are  admis- 
sible in  evidence  to  show  the  authority  of  such 
appointment.  IHd. 

286.  Evidence  as  to  validity.  A  judgment 
cannot  properly  be  rendered  upon  a  foreign  judg- 
ment, invalid  under  our  laws,  unless  it  b& 
shown  that  such  judgment  is  valid  under  and 
according  to  the  laws,  practice  or  usage  of  the 
State  where  rendered.  Craft's  Adm*r  v.  Clark, 
31  Iowa,  77. 

(2)  AuthentieaUon  of 

287.  Pleading  and  evidence.  In  an  action  on 
a  judgment  rendered  in  another  State,  where  a 
transcript  of  the  j  adgment,  consisting  of  a  dec* 
laration  in  assumpsit  and  the  judgment  ren- 
dered thereon,  was  filed  with  the  petition,  the- 
plaintiff,  on  the  trial  of  the  cause,  is  not  pre- 
cluded from  offering  in  evidence  a  fuller  tran- 
script, containing,  in  addition  to  the  declaration 
and  judgment,  a  copy  of  the  original  writ  and 
service  thereon,  to  sustain  the  issue  on  his  part. 
Bdd, 

288.  The  statutes  of  another  State- cannot  be 
proved  by  the  deposition  of  a  witness ;  but 
by  producing  printed  or  written  copies,  duly 
authenticated  under  the  seal  of  the  State,  as 
contemplated  by  the  act  of  congress  of  May  26,. 
1790.  Ibid, 

289.  The  act  of  congress  of  May,  1790,  chapter 
11,  not  only  provided  the  manner  in  which 
records  should  be  authenticated,  but  also  de- 
clared the  effect  of  such  evidence  when 
admitted.  Taylor,  Shipton  <S}  Co.  v.  Bunyan  A^ 
Brovm,  3  Iowa,  474. 

290.  Authentication  of  record.  Where  the 
certified  transcript  of  a  judgment  of  another 
State  is  signed  "  A.  B.,  a  presiding  judge/'  or 
"  0.  D.,  one  of  the  judges,"  etc.,  it  is  sufficient^ 
under  the  Code  of  1851,  which  provides  "  that 
the  judicial  records  of  a  sister  State  may  be^ 
proved  by  the  attestation  of  the  clerk,  and  the 
seal  of  the  court  annexed,  together  with  the 
certificate  of  a  judge,  chief  justice  or  presiding 
magistrate,  that  the  attestation  is  in  due  form 
of  law."    Latterett  v.  Cook,  1  Iowa,  1. 
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'29L  The  acts  of  congress,  relative  to  the  au- 
thentication of  public  acts,  records  and  judicial 
proceedings,  have  no  reference  to  Inferior  tribu- 
nals, created  by  municipal  law,  such  as  justices 
of  the  peace ;  but  they  refer  to  the  proceedings 
of  courts  possessing  general  jurisdiction.  Qay 
V.  Uoyd,  1  G.  Gr.  78 

292.  But  in  an  action  on  a  foreign  judgment, 
rendered  on  appeal  from  a  justice  of  the  peace, 
it  is  proper  to  admit  in  evidence  a  certified  copy 
of  the  transcript  of  the  justice's  docket,  when 
such  transcript  is  embraced  in  that  of  the  record 
of  the  court  where  final  judgment  was  rendered. 
demmer  A  Dunn  v.  Cooper,  24  Iowa,  185. 

293.  Under  section  2489  of  the  Code  of 
1851,  the  authentication  of  a  transcript  of  a 
judgment  rendered  by  a  justice  of  the  peace 
in  another  State,  should,  to  be  admissible  in  evi- 
dence in  the  courts  of  this  State,  show  that  the 
justice  was,  at  the  time  of  the  rendering  of  the 
judgment,  a  justice  of  the  county  of  which  the 
officer  making  the  certificate  is  clerk;  also, 
that  he  was  an  acting  justice  of  the  peace  at  the 
time  the  transcript  purports  to  have  been  certi- 
fied by  him.    Ghiesdorf  v.  Oleason,  10  Iowa,  495. 

294.  A  transcript  defective  in  its  authentica- 
tion is  not  admissible  in  evidence,  coupled  with 
another  transcript  of  the  same  judgment,  in 
which  the  authentication  is  correct  as  to  the 
defect  in  the  first,  but  which  is  defective  in 
other  respects.  Ibid. 

295.  Where  a  presiding  judge  certified  that  the 
attestation  of  a  record,  made  by  a  deputy  clerk 
in  the  name  of  the  principal,  is  in  due  form  of 
law,  it  is  sufficient  without  going  behind  the 
certificate  to  inquire  whether  a  deputy  has  a 
right  to  so  attest  a  writ,  by  the  laws  of  this 
State.  It  is  the  office  of  such  a  certificate  to 
advise  courts  of  other  States  that  such  authen- 
tication is  in  due  form  of  law.  Towig  v.  Thayer 
A  Bryan,  1  G.  Gr.  196. 

296. certificate  of  predecessor.  The  cer- 
tificate of  a  presiding  judge  in  Indiana,  relative 
to  proceedings  before  his  predecessor,  held  to 
be  admissible.  Ibid, 

297.  The  attestation  of  the  clerk  to  a  tran- 
script of  a  foreign  judgment,  upon  which  suit  is 
brought,  should  be  in  conformity  with  the  form 
used  in  the  State  from  whence  the  judgment 
comes,  and  the  evidence  of  this  fact  should  be 
found  in  the  certificate  of  the  judge  of  the 
court  of  which  the  attesting  officer  is  clerk ; 
but,  under  our  law,  it  is  not  necessary  that  such 


certificate  shall  be  signed  by  the  judge  who  is 
the  presiding  officer.  If  signed  by  the  judge  it 
is  sufficient.    Simons  dh  Co.  v.  Cook,  29  Iowa,  324. 

298.  absence  of  seaL  Where  the  want  of 

a  seal  appeared  in  the  attestation  4;lause  of  the 
certificate,  and.  the  judge  certified  that  the  clerk's 
certificate  was  in  due  form  of  law ;  that  he  was 
clerk ;  tliat  his  signature  was  genuine,  and  that 
his  official  acts  were  entitled  to  full  faith  and 
credit,  it  was  Tteld,  that  the  certificate  and  attesta- 
tion were  sufficient,  and  the  record  admissible 
in  evidence.  Ibid, 

299. stamps.  The  objection  that  neither 

of  these  certificates  were  stamped  was  held  not 
well  taken.  No  stamp  is  required  thereto,  nor 
to  the  transcript  under  the  Federal  revenue  law. 
Ibid.;  Walker  Y.Sleight^dO  Iowa,  ^10. 

300. assignment.     The  assifi:nment  of  a 

foreign  judgment,  entered  upon  the  record  and 
duly  authenticated  by  the  clerk,  is  at  least  prima 
fade  evidence  of  the  fact  of  assignment.  Ibid, 

301. the  method  of  authenticating  the 

correctness  of  justice's  transcript  is  left  to  the 
statutory  regulations  of  the  respective  States 
and  should  conform  to  the  laws  of  the  States  in 
which  they  are  to  be  adduced  in  evidence.  Gay 
V.  Lloyd,  1  G.  Gr.  78. 

302. certificate  of   official    character. 

Under  the  statute  of  Iowa,  the  certificate  that 
the  person  making  a  transcript  was  a  justice  of 
the  peace,  as  therein  stated,  should  be  made  by 
the  cleVk  of  the  county  court,  under  the  county 
seal,  and  not  from  the  clerk  of  the  court  of  com- 
mon pleas,  unless  the  laws  of  the  State,  from 
which  the  transcript  is  brought,  should  be  pro- 
duced to  show  that  he  was  the  proper  officer  to 
certify  the  same.  Ibid. 

303.  Parol  eyide^e:  respecting  transcxlpL 
Parol  evidence  that  the  defendant  examined  the 
transcript  of  a  justice,  and  acknowledged  that 
the  judgment  had  been  rendered  against  him 
by  the  justice  therein  named,  is  admissible  and 
entitles  the  transcript  to  faith  and  credit,  al- 
though the  defendant  did  not  admit  it  to  be  a 
correct  copy  of  the  original  record,  and  declared 
the  judgment  to  be  unjust,  but  that  it  had  not 
been  paid.  Such  admission  concedes  the  official 
character  of  the  justice,  and  the  amount  of  the 
judgment.  In  such  an  action,  the  justice  of  the 
judgment  cannot  be  inquired  into.  After  the 
correctness  of  the  j  udgment,  and  the  jurisdiction 
of  the  justice  are  duly  established,  the  same 
faith  and  credit  are  given  to  them,  as  is  g^ven 
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to  a  judgment  of  a  court  of  general  jurisdic- 
tion. Ibid, 

304. successor  in  office.      Where   the 

transcript  of  a  judgment,  rendered  before 
a  justice  of  the  peace  of  another  State,  is 
certified  hy  his  successor  in  office,  and  such 
certificate  is  authenticated  by  the  certificate  of 
a  clerk  of  a  court  of  record  witliin  the  county 
wliich  such  justice,  in  possession  of  the  records 
of  his  predecessor,  resides,  stating  that  he  is  an 
acting  justice  of  tlie  peace  and  that  the  signature 
to  his  certificate  is  genuine,  such  transcript  is 
admissible  in  evidence  in  a  suit  tliereon  in  this 
State.  The  certificate  of  the  justice  before 
whom  the  judgment  was  originally  rendered  is 
not  required.  RaUroad  Bank  v.  Evans,  32  Iowa, 
202. 

306.  Nor  is  it  necessary  that  the  transcript 
should  be  supported  by  the  certificate  of  the 
clerk,  that  such  justice,  before  whom  the  pro- 
ceedings were  originally  had,  was,  at  the  time  of 
rendition  of  the  judgnieut,  an  acting  justice  of 
the  peace.  The  certificatt^  of  his  successor  in 
respect  thereto,  properly  authenticated,  is  suffi- 
cient. Ilnd. 

306. failure  to  affix  official  designation. 

Two  judgments,  or  transcripts  thereof,  of 
the  cliaracter  above  referred  to,  may  both  be 
properly  authenticated  by  one  certificate  of  Ihe 
clerk,  when  they  are  against  the  same  per- 
son and  from  the  docket  of  the  same  justice. 
A  certificate  of  authentication  to  each  is  not 
necessary  in  such  case.  Ibid. 

307.  Nor  would  the  failure  of  the  justice  cer- 
tifying the  transcripts,  to  affix  his  official  desig- 
nation to  his  name,  invalidate  the  transcripts  or 
render  them  inadmissible  if  it  be  stated  in  the 
body  of  his  certificate  that  he  is  an  acting  justice 
of  the  peace,  and  the  clerk  authenticating  the 
certificate  certifies  the  same.  Ibid. 

(2)  Domestic, 

308.  Blank  recovery.  Semble,  thtit  a  judg- 
ment in  which  the  amount  of  recovery  is  left 
blank  does  not  operate  to  merge  the  cause  of 
action  upon  which  it  is  based,  although  the 
judgment  entry  shows  that  the  damages  were 
referred  to  the  clerk  to  assess,  and  that  he  cal- 
culated and  rex>orted  the  amount  of  the  same, 
which  was  accepted. 

309. action  npon.     An  action  may  be 

maintained  upon  a  domestic  judgment  in  full 
force,  and  upon  which  an  execution  may  issue. 


Simpson  v«  GocJiran  dt  Cherrie,  28  Iowa,  81 ; 
Thompson  v.  Lee  County,  22  Ibid.  206 ;  Havent 
d;  Buck  V.  Baldwin,  5  Iowa,  508. 

310. defenses:  fraud.  It  may  be  pleaded 

as  a  defense  in  an  action  upon  a  domestic  as 
well  as  upon  a  foreign  judgment,  that  fraud 
was  used  in  obtaining  it.  Wfietstone  v.  Whet- 
stone, 31  Iowa,  276. 

311.  It  was  accordingly  held,  where  a 

prior  decree  of  the  district  court  of  another 
county,  between  the  same  parties,  was  inter- 
posed as  a  bar  in  an  action  of  divorce,  that  the 
decree  might  be  assailed  in  that  action,  and  its 
force  as  a  former  adjudication  avoided,  by 
showing  that  it  was  fraudulently  obtained.  Ibid. 

312.  juriadictioa:  conclusiveness  of  re- 
citals. In  an  action  upon  a  judgment  rendered 
by  a  justice  of  the  peace  in  this  State,  it  may  be 
shown,  by  extrinsic  evidence,  in  the  face  of  a 
recital  contained  in  the  judgment  that  the  de- 
fendant was  served  with  notice,  that  in  fact  he 
had  no  notice,  and  that  the  judgment  is,  there- 
fore, void  for  want  of  jurisdiction  SaUaday  v. 
BainhiU,  29  Iowa,  555.  And  the  same  rule  ap- 
plies to  a  foreign  j  udgment.  Neweojnb  v.  Dewey , 
27  Ibid,  381. 

IX.  Vacating  and  Modifying  judgments*. 

313.  Changing  order.  The  district  court  baa 
power  to  modify^ or  revise  an  order  arresting  a 
judgment  at  the  term  at  which  it  was  rendered. 
Chapman  v,  AUen,  Mor.  28. 

♦  The  following;  are  the  important  provisions 
of  the  statute  respecting  the  vacation  of  judg- 
ments, and  to  which  reference  is  made  in  the 
text.  They  are  reprinted  in  Code  of  1873,  chap. 
1,  title  19,  p.  511 : 

Section  8495.  A  Judgmeht  rendered  or  order  made 
in  the  district  court,  or  by  a  Judf?e  thereof,  may  be 
reversed,  vacated  or  modified,  either  by  the  supreme 
court  or  by  the  district  court  in  which  the  Judgment 
was  rendered  or  order  made. 

Sec.  9406.  A  Judgment  or  order  may  be  reversed 
or  modified  by  the  supreme  court  for  errors  appear- 
ing  In  tlie  record. 

Sec.  3497.  The  proceedings  to  obtain  such  reversal 
or  modl^cation  shall  be  by  appeal  as  prescribed  by 

Sec.  8498.  A  mistake  of  the  clerk  shall  not  he 
ground  for  an  appeal  until  the  same  has  been  pre- 
sented and  acted  upon  by  the  district  court. 

Sec.  3490.  The  district  court  In  which  a  Judgment 
has  been  rendered,  or  by  which,  or  by  the  Judge  of 
which  a  final  order  has  been  made,  shall  have  power 
after  the  term  at  which  such  Judgment  or  order  was 
made  to  vacate  or  modify  such  Judgment  or  order: 

1.  By  granting  a  new  trial  for  the  cause,  within  the 
time,  and  In  the  manner  prescribed,  by  sections  on 
new  trials. 

2.  By  a  new  trial  granted  on  proceedings  against 
defendants  served  by  publication  only,  as  prescribed 
in  section  3160. 

8.  For  mistake,  neglect  or  omission  of  the  clerk  or 
irregularity  in  obtaining  a  Judgment  or  order. 

4.  For  fraud  practiced  by  the  successful  party  In 
obtaining  the  Judgment  or  order. 
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814i  Motions  to  B«t  aslda  The  law  contem- 
plates that  motions  to  set  aside  judgments  shall 
be  made  at  the  t«rm  next  succeeding  the  one  at 
which  the  entry  was  made,  and  while  under 
some  circumstances  it  may  be  made  afterward, 
the  policy  of  the  law  as  well  as  a  due  regard  for 
the  rights  of  the  parties  interested  dictate  that 
«uch  applications  should  be  made  at  an  early 
-day.    Keeney  v.  Lyon,  21  Iowa,  277. 

316.  Notioo  to  parties  of  motion.  All  parties 
interested  should  be  notified  of  the  filing  of  a 
motion  to^set  aside  a  judgment  rendered  at  a 
prior  term,  and  it  is  error  to  sustain  such  a 
motion  in  the  absence  of  such  notice.  Ihid, 

316.  Unanthorized  appearance.  A  defendant 
who  has  been  represented  by  an  unauthorized 
Attorney,  has  the  right  to  be  relieved  against 
the  judgment  by  a  direct  action  in  equity  to  set 
It  aside;  but  such  action  must  be  brought 
promptly  after  a  knowledge  of  its  rendition  has 
<come  home  to  the  defendant.  Bryant  ▼.  WU- 
iiams,  21  Iowa,  829. 

317.  A  judgment  will  not  be  vacated  on  the 
^^und  that  the  attorneys  appearing  for  the 
•defendant  were  not  authorized  so  to  do,  when 
the  fact  of  such  authority  is  not  fully  negatived, 
hut  left  in  doubt  under  the  testimony,  and  there 
sireno  allegations  in  the  petition  to  vacate,  show- 
ing a  defense  to  the  action  upon  which  the 
judgment  is  founded.  RtLsseU  v.  Pottawottamie 
county,  29  Iowa,  256. 

317.  Vacation  of  after  motion  for  new  tiiaL 

A  judgment  may  be  vacated  or  modified  on  the 
ground  of  fraud  in  obtaining  it,  although  a  mo- 
tion for  new  trial,  based  upon  other  grounds, 
was  made  and  overruled.  Meno  v.  Teagarden, 
24  Iowa,  144. 

318.  Vacation  of  for  fraud :  statute  oonirtmed. 
A  false  statement  in  a  pleading,  which  the 
other  party  had  a  full  opportunity  to  deny,  is 

6.  For  erroneous  proceedings  against  an  infant, 
married  woman,  or  person  of  unsound  mind,  when 
the  condition  of  such  defendant  does  not  appear  in 
the  record,  nor  the  errors  in  the  proceedings. 

6.  For  the  death  of  one  of  the  parties  before  the 
Judgment  in  the  action. 

7.  For  unavoidable  casualty  or  misfortune  prevent- 
ing the  party  from  prosecuting  or  defending. 

&  For  error  In  a  Judgment  shown  by  an  infant 
^thln  twelve  months  after  arriving  at  full  age. 

In  Bennett  v.  Eaut^  7  Ind.  174,  it  was  held  that  in- 
fants, on  arriving  at  age.  should  proceed  by  way  of 
review  for  error  In  Judgments  upon  which  their 
lands  had  been  sold. 

It  has  been  held  that  where  a  party  prosecutes  a 
proceeding  to  review  a  Judgment,  he  cannot  appeal 
zrom  the  Judgment  reviewed.  The  appeal  must  be 
from  the  Judgment  in  the  proceedings  for  review. 
Ind.  Dig.  m,  1 42;  7  lud.  2o. 
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not  fraud  in  the  sense  of  Revision,  section  8409, 
subdivision  4.    MiUer  v.  Albcmgh,  24  Iowa,  12a 

319.  Prior  abjudication  of  supreme  court. 
Where,  upon  a  judgment  of  the  district  court, 
the  supreme  court  held  that  it  was  binding, 
and  that  it  could  not  be  collaterally  impeached : 
held,  that  said  adjudication  upon  said  judgment 
was  conclusive,  and  it  cannot  be  set  aside  in 
an  independent  suit  for  that  purpose.  Moore 
V.  Parker,  25  Iowa,  865. 

320.  A  judgment  of  the  district  court  will  not 
be  set  aside  as  fraudulent  upojl  facts  which, 
though  showing  a  motive  to  fraud,  are  not  in 
themselves  sufficient  to  establish  it.  The  fraud 
must  be  proven,  and  will  not  be  presumed  or 
inferred.    Jfoore  v.  Parker,  25  Iowa,  355. 

321.  For  casualty  or  misfortune :  statute  con- 
strued. The  loss  of  a  note  is  not  an  unavoida- 
ble casualty  or  misfortune  in  the  sense  of  Revif»- 
ion,  section  8499,  subdivision  7,  as  it  does  not 
prevent  a  party  from  defending.  MiUer  v.  Al- 
baugh,  24  Iowa,  128. 

322.  Where  a  party  was  severely  ill  and  so 
continued  during  the  term  of  court  at  which 
judgment  by  default  was  rendered  against  him 
and  he  shows  a  valid  defense  to  the  action,  held, 
that  under  Revision,  section  8499,  he  is  entitled 
to  the  vacation  of  the  judgment.  LvLscoinb  v. 
Maloy,  26  Iowa,  444. 

'323.  Within  what  time.  An  application  to 
vacate  a  judgment,  where  the  court  had  juris- 
diction, must  be  made  within  one  year  from  the 
rendition  of  the  8ame.  Hunt  d  Kendall  v,  Stetene 
&  Alterson,  26  Iowa,  399. 

X.  Dbgrees  in  E<^niTT. 

a.  Form,  mode  of  entry,  etc, 

324.  Name  of  parties  need  not  be  mentioned 
in  decree.  Where  the  part^e8  are  shown  in  the 
title  of  a  cause  in  equity  it  is  not  necessary  to 

Seo.  8600.  The  proceedings  to  correct  mistakes,  or 
omission  of  the  clerk,  or  irregularity  In  obtaining  a 
Judgment  or  order  shall  be,  by  motion,  served  on  the 
adverse  party,  or  on  his  attorney  In  the  action,  and 
within  one  year,  and  when  made  to  vacate  a  Judg- 
ment because  of  irregularity  in  obtaining  lt«  must  be 
made  on  the  second  day  of  the  succeeding  term. 

Seo.  3d01.  The  proceedings  to  obtain  the  benefit 
of  sulMlivlslons  4,  5,  6,  7  and  8,  of  section  3499,  shall 
be  by  petition,  verified  by  affidavit  setting  forth  the 
Judgment  or  order,  the  facts  or  errors  constituting 
a  cause  to  vacate  or  modify  it,  and  the  facts  consti- 
tuting a  defense  to  the  action  if  the  party  applying 
was  a  defendant,  and  such  proceedings  must  be  com* 
menced  within  one  year  after  the  Judgment  or  order 
was  made,  unless  the  party  entitled  thereto  be  an 
Infant,  married  woman  or  person  of  unsound  mind, 
and  then  within  one  year  from  the  removal  of  sucn 
disability. 
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repeat  the  ziaines  of  the  parties  in  the  body  of 
the  decree.    Campbell  v.  Ayers,  6  Iowa,  889. 

326.  Date.  When  the  term  of  court  at  which 
a  decree  was  rendered  is  mentioned  in  the  tran- 
script of  a  cause  in  equity,  the  date  of  the  rendi- 
tion of  the  decree  need  not  be  stated  in  the 
body  of  the  decree,  unless  some  act  is  to  be 
done  in  a  definite  period  from  the  date,  or  the 
rendition  of  the  decree ;  and  then,  if  no  other 
day  is  named,  such  act  takes  date  from  the  last 
day  of  the  term.  Ibid, 

326.  Final  or  interlocutory.  Whether  a  de- 
cree be  an  interlocutory  or  final  one  must  appear 
from  its  nature.  It  need  not  be  called  by  a 
name.  Ibid. 

327.  Presumption:  default.  If  a  decree  does 
not  state  that  it  was  rendered  upon  a  default  it 
is  presumed  to  be  upon  appearance.  Ibid, 

328.  lisiots.    When  a  decree  does  not  set 

out  the  facts  found,  upon  which  it  was  ren- 
dered on  appeal,  the  presumption  in  favor  of  the 
regularity  of  courts  superior  and  of  general 
jurisdiction,  will  assume  that  sufficient  facts 
were  shown  to  warrant  the  decree,  unless  the 
contrary  be  made  to  appear  from  the  record,  or 
from  the  testimony.  Ibid, 

329. It  is  not  necessary  to  set  out  the 

facts  found.  Ibid, 

330.  All  the  papers  of  a  cause  constitute 

the  record  in  a  chancery  case,  and  the  decree 
assumes  them  and  their  contents.  And  so  of 
the  evidence  when  it  is  in  writing.  Ibid. 

331.  Decree  oanoeling  deed.  Where  a  de- 
cree in  equity,  canceling  a  deed,  defines  the 
particulars  of  date,  etc. ,  and  names  more  points 
of  description  than  the  petition,  the  decree  is 
not  incongruous.  If  the  decree  clearly  identi- 
fies the  deed  decreed  to  be  canceled,  minor 
points  of  misdescription  may  be  disregarded. 
Ibid. 

332.  A  decree  should  not  give  more  or  greater 
relief  than  is  claimed  in  the  petition.  Cooper  et 
al.  V.  Frederick,  4  G.  Gr.  403. 

333.  Relief  pro  tanto.  Where  a  complaint  in 
chancery  is  entitled  to  any  relief,  under  the  case 
made  in  his  biU,  it  should  be  granted  pro  tanto. 
Walker  Y.  Ayree,  admr.,and  Ryder,  1  Iowa, 

AAA 

334.  Must  be  predioated  on  pleadings.  A  de- 
eree  must  be  predicated  upon  the  allegations  in 
the  pleadings.  Simplot  y.  Sitnplot,  14  Iowa, 
449. 


336.  Prayer  of  petitiloii  or  answer.  Belief 
will  not  be  granted  in  the  decree  which  wa» 
not  asked  in. the  petition.  Byam  y.  Cook^  21 
Iowa.  892. 

336.  The  court  will  not  decree  to  the  defend- 
ant affirmative  relief  when  none  is  asked  in  his 
answer.  Burrows  dh  Prettyman  v.  Cook  <t  Sar- 
gent et  al.,  17  Iowa,  486. 

337.  Enrollment  of  decree.  A  decree  in  cban* 
c>ery  is  constructively  taken  to  be  enrolled  when 
the  court  by  which  it  is  rendered  has  finally 
adjourned  for  the  term.  McOregor  v.  Gardiner,, 
16  Iowa,  688. 

XL  Validitt  and  Effect. 
a.  Validity  and  farce. 

338.  Presumption  in  &.vor  of  decree.  Every 
presumption  obtains  in  favor  of  the  validity  of  a 
decree  rendered  by  a  court  of  general  jurisdic-^ 
tion,  unless  such  presumption  is  rebutted  by 
what  appears  affirmatively  on  the  face  of  the 
record.    Prince  v.  Oriffin,  16  Iowa,  652. 

339. acceptance  of  fenrice  by  attor- 
neys. A  decree  of  foreclosure  rendered  in  a 
cause  upon  an  acknowledgment  of  service  of 
original  notice  by  attorneys,  held  not  to  be  valid 
upon  the  face  of  a  record  which  was  silent  as  to 
their  authority  to  accept  such  service.  Ibid. 

340.  Bffsot  of  decree  on  fraudulent  deed 
Where,  by  a  suit  in  equity,  a  deed  was  decreed 
to  be  canceled  and  held  for  naught  on  the 
ground  that  it  was  obtained  by  fraud  and  duress, 
it  was  heid^  that  the  deed  was  void  ab  initio, 
and  that  the  decree  did  not  make  the  deed  void,, 
but  only  declared  it  so.  That  even  if  the  deed 
was  not  invalid  and  inoperative  ab  initio,  as  to- 
all  persons,  but  only  from  the  rendition  of  the> 
decree,  yet  as  to  the  party  who  obtained  the  deed 
by  duress  and  fraud  the  decree  would  have  a 
retrospective  effect,  and  the  deed  was  absolutely 
void  as  to  him.  Arnold  v.  Grimes  4b  Chapman, 
2  Iowa,  1. 

341.  When  decree  will  operate  as  a  con-^ 
▼eyance.  A  decree  cannot  operate  as  a  convey- 
ance  of  land  outside  the  jurisdiction,  but  when 
the  court  has  jurisdiction  of  the  parties,  it  may^ 
decree  a  conveyance  of  such  lands  and  carry 
such  decree  into  effect,  in  the  manner  in  which, 
other  decrees  are  enforced.  Such  decree  will  be 
regarded  by  other  courts  as  conclusive  until 
reversed  or  annulled.  MacGregor  v,  MacGregor 
et  al.,  9  Iowa,  65. 
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342i  When  settlement  and  deoree  are  con- 
duaive.  A  settlement  between  a  'Bortgagor  and 
mortgagee,  and  a  decree  thereon  finding  And 
establishing  the  sum  due  from  one  to  the  other, 
are  conclusive,  unless  it  is  made  to  appear  that 
such  settlement  and  decree  were  obtained  bj 
fraud.  Clarke  v.  Bancroft,  Beaver  d  Co.,  13 
Iowa,  821. 

343.  Oonstmotion.  The  effect  of  a  decree 
rendered  by  a  court  of  another  State  upon  the 
rights  of  the  parties  considered  and  determined. 
McGregor  v.  McGregor,  21  Iowa,  441. 

344.  Deoree  for  interest  due  without  deoree 
for  principal  The  petition  in  a  former  suit 
prayed  for  a  decree  to  foreclose  a  mortgage  given 
to  secure  a  note,  for  interest  due  and  unpaid. 
Judgment  of  foreclosure  was  rendered  as  prayed. 
The  decree  was  silent  as  to  whether  the  whole 
mortgage  debt  is  due,  but  contained  this  provis- 
ion :  "  This  decree  and  judgment  is  not  in  any 
manner  to  prevent  or  bar  the  institution  of 
further  proceedings  upon  said  note  and  mort- 
gage to  recover  the  interest  that  may  accrue  on 
the  same,  or  the  principal,  provided  the  same  are 
not  paid  at  maturity.  This  j  udgment  and  decree , 
relating  only  to  the  interest  mentioned,  which 
has  accrued  on  said  note  secured  by  said  mort- 
gage." Held,  1,  That  the  former  decree  impairs 
no  right  as  to  which  it  is  silent.  2.  That  the 
right  to  foreclose  for  the  principal  sum  before 
the  note  fell  due  was  not  adjudicated  in  said 
decree,  and  consequently  this  action  is  not  barred 
thereby.    Pope  v.  JDurant,  26  Iowa,  233. 

b.  Time  of  entry  ;  kind;  and  requmtes  of. 

346.  When  default  cannot  be  entered  as  to 
any  pending  demurrer  of  one.  When  there 
is  a  demurrer  of  one  o£  several  defendants  in 
chancery  for  the  want  of  equity,  and  going  to 
the  merits  of  the  whole  bill,  and  undisposed  of, 
a  final  decree  cannot  be  entered  up  against  the 
others  who  are  in  default  for  plea,  answer  or 
demurrer.    Jenhin  et  al.  v.  McOuUy,  Mor.  447. 

346.  Pro  confessa  If  the  defendant  makes 
default,  a  decree  pro  canfeMO  may  be  rendered 
against  him  without  evidence  in  support  of  the 
bill.  Humphreys  v.  Darlington,  3  G.  Gr.  688. 
See,  further,  title  Default. 

347.  When  a  bill  Is  taken  as  confessed  all 
distinct  and  positive  allegations  are  to  be  taken 
as  true ;  but  if  the  allegations  are  indefinite,  or 
the  demand  of  the  plaintiff  is  in  its  nature 
uncertain,  the  certainty  requisite  to  a  proper 


decree  must  be  furnished  by  the  proof.    Harri- 
son V.  Kramer  et  al.,  3  Iowa,  548. 

348.  On  uanrioiis  contract  A  decree  or- 
dering the  reconveyance  of  land  held  under 
an  absolute  deed  as  security  for  the  payment  of 
a  note  tainted  with  uBcay^ihould  require,  as  a 
condition  precedent  to  such  reconvoyAace,  a 
payment  of  the  sum  actually  found  to  be  due 
to  the  holder  of  the  note.  Vennum  v.  Babcock,^ 
18  Iowa,  194. 

349.  Filial  decree.  No  final  decree  for  the 
payment  of  money  should  be  entered  against  & 
party  in  a  chancery  suit,  before  the  amount  due 
from  him  to  his  adversary  is  ascertained  and 
determined  by  the  court.  Anderson  et  ttx.  v. 
Beed  et  al.,  11  Iowa,  177. 

360.  Execution  of  decree.  In  a  proper  case  a 
court  of  equity  may  issue  a  proper  process  to 
enforce  the  execution  of  a  decree  ordering  the 
surrender  of  lands.  White  v.  Hampton,  13. 
Iowa,  259. 

c.  Beversing  and  vacating  decrees. 

361.  Decree  pending  demurrer.  Where  a 
respondent  was  required  by  rule,  to  plead,, 
answer  or  demur  within  thirty  days,  and  within 
that  time  submitted  a  demurrer  to  the  decision 
of  the  court,  and  having  rested  his  case  upon 
such  decision,  without  filing  an  affidavit  of 
merits,  the  decree  rendered  before  the  expira- 
tion of  said  thirty  days  will  not  be  disturbed. 
Knetzer  v.  Bradstreet,  3  G.  Gr.  487. 

362.  Right  of  co-defendant.  When  a  decree* 
by  default  charges  an  indebtedness  upon  land 
in  which  a  co-defendant  not  defaulted  is  inter- 
ested, such  co-defendant  may  show  that  the 
decree  was  unauthorized.  Broghill  v.  Lcuh,  3  G. 
Gr.  367. 

'  363.  When  valid  in  part,  and  void  in  part» 
Where  a  decree,  in  part,  requires  that  to  be- 
done  which  the  court  had  no  power  to  decree,, 
that  portion  of  the  decree  beyond  the  authority 
of  the  court  to  order  becomes,  mere  surplusage 
and  nugatory,  and  forms  no  ground  for  the 
reversal  of  the  decree,  and  especially  so,  where 
it  would  not  open  the  cause  to  a  rehearing,. 
CampibeU  v.  Ayers,  6  Iowa,  839. 

364.  When  for  unauthorized  amount.  Where* 
a  petition  in  equity  prayed  judgment  for  the 
amount  then  due,  and  no  supplemental  peti-- 
tion  or  further  prayer  was  filed,  it  was  h,eld 
that  the  court  erred  in  rendering  a  judgment 
for  a  sum  which  included  installments  whicl^ 
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became   due  after  the  commencement  of  the 
auit.   Blake  v.  Blake,  18  Iowa,  40. 

366.  Decroe  by  consent.  That  the  report  of 
a  master  in  chancery  was  confirmed  by  the  court, 
the  attorneys  of  the  appellant  being  present  and 
making  no  objection,  is  not  a  sufficient  showing 
that  the  decree  was  entered  by  consent  of  par- 
ties. Herahee  db  Huber  y.  Herekey  et  al.,  16 
Iowa,  185. 

366.  After  dismlssaL  A  decree  rendered 
against  a  defendant,  after  the  action  against  him 
was  dismissed  on  plaintiff's  motion,  should  be 
reversed.    Brooks  v.  CtUler  et  al.,  18  Iowa,  433. 

367.  Entry  in  vacation.  A  decree  cannot  be 
entered  against  parties  in  vacation  without  their 
<x>nsent.  MoOlure  et  al.  v.  Owens  et  cU.,  21  Iowa, 
183. 

368.  A  decree  against  persons  who  are  not 
parties  to  the  proceedings  in  which  it  is  ren- 
dered is  erroneous.  Ildd. 

369.  General  rule.  A  final  decree  cannot  be 
changed,  altered  or  reversed,  except  upon  appli- 
cation by  bill  or  petition  for  cause,  to  the  court 
which  rendered  the  same,  or  to  an  appellate 
<x)urt.    Deeds  v.  Deeds,  1  G.  Gr.  394. 

360.  Bill  to  vacate  Judgment.  A  bill  to  va- 
c&iQ  a  judgment  of  partition  for  fraud  may  be 
in  the  nature  of  a  bill  of  review,  and  may  be 
demurred  to  for  want  of  equity.  DeLouiset  aX, 
V.  Week  et  cU.,  2  G.  Gr.  65. 

361.  On  a  bill  to  revie'w  a  decree  in  chancery, 
on  the  ground  that  error  is  apparent  on  the  face 
of,  the  decree,  the  decree  is  to  be  treated  as  in- 
•eluding  the  bill,  answer  and  other  proceedings 
—  except  the  evidence  at  large —  and  they  may 
be  looked  into  for  the  purpose  of  ascertaining 
whether  the  alleged  error  exists,  tiaum  et  at, 
V.  Stingley  et  al.,  3  Iowa,  514 ;  Arnold  v.  Orimee 
4b  Gha/pman,  2  Ibid.  1. 

362.  In  such  a  case,  it  is  not  permitted  to  go 
into  the  evidence  at  large,  either  to  support  the 
decree  or  to  sustain  an  objection  to  it.  llid. 

See,  further.  Bill  of  Review. 

As  to  relief  against  judgments,  see  Equity  ; 
Injunction. 

As  to  judgments  before  justices  of  the  peace, 
49ee  Justices  of  the  Peace  ;  in  attachment  pro* 
-ceedings,  see  Attachment  ;  in  replevin,  see 
that  title;  against  executor  or  administrator, 
«ee  Executor  and  Administrator.    See,  also, 

OUAKDIAN  AND  WaRD  ;  HUBBAND  AND  WiFB ; 

Bnj^,  Notes  and  Checks  ;  Jurisdiction. 


JUDIOIAIi  SAIiB. 

I.  Generally. 

II.  Rights  and  LiAsiLmBS  of  Purchaser 
under  the  Sale. 
a.  Eights, 
h.  Liabilities, 
in.  Validity  of  the  Sale. 

a.  Where  sales  ?iave  been  sustained. 

b.  Where  sales  ha/oe  been  set  aside  or 

held  invalid, 
rv.  Redemption. 
V.  The  Deed. 


I.  Generally. 

1.  It  is  the  policy  of  the  law  to  protect  judi- 
cial sales.    Coriell  v.  Hanij  4  G.  Gr.  455. 

2.  On  what  it  depends.  A  purchase  at  a  ju- 
dicial sale  depends  upon  the  judgment,  levy  and 
deed ;  these  being  unobjectionable,  an  innocent 
purchaser  should  not  be  affected  by  other  irreg- 
ularities.   Shaffer  v.  Bolander,  4  G.  Gr.  201. 

3.  Priority.  Where  land  was  first  sold  in 
satisfactioii  of  a  junior  judgment  and  then  sub- 
sequently sold  to  satisfy  a  senior  judgment,  held, 
that  the  sale  under  the  senior  judgment  should 
prevail.    MarsJuxU  v.  McLean,  8  G.  Gr.  863. 

4.  Proceeding  to  set  aside :  when  to  be  made. 
A  motion  to  set  aside  a  sheriff's  sale  was  filed 
in  the  district  court  during  vacation  and  over 
fifteen  months  after  sale.  Held,  that  the  mo- 
tion was  made  too  late,  and  should  have  been 
overruled.     Stewart  v.  Marshall,  4  G.  Gr.  75. 

5.  who  may  prosecute  it.    A  person 

who  has  transferred,  by  indorsement,  prom- 
issory notes  secured  by  mortgage  on  real  es- 
tate, has,  by  virtue  of  his  collateral  liability 
as  indorser  thereon,  su^h  an  Interest  in  hav- 
ing the  mortgaged  premises  sell  for  their  fair 
value  at  foreclosure  sale  thereof,  as  will  entitle 
him  to  maintain  an  action  in  equity  to  set  aside 
such  sale'  on  the  ground  of  irregularity  or  fraud 
when  it  appears  that  the  premises  were  sold  for 
less  than  their  value.  Whitney  v.  Armstrong  et 
al.,  82  Iowa,  9. 

6.  Purchase  by  plaintiff  The  execution 
plaintiff  or  his  attorney  who  became  purchasers 
under  their  own  executions,  from  their  relation 
to  the  cause,  should  be  held,  in  many  cases,  to 
greater  strictness,  and  affected  by  smaller  irreg- 
ularities than  strangers  who  purchase  at  such 
sales.  Oavender  v.  Heirs  of  Smith,  1  Iowa,  806 ; 
Love  V.  Cherry,  24  Ibid.  204. 
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7.  Poftponement  of  laleb  Where  an  execu- 
tion sale  was  postponed  at  the  request  of  the 
defendant,  in  consequence  of  which  the  property 
levied  upon  materially  depreciated  in  value,  it 
was  Tuld,  that  the  loss  resulting  from  such  post- 
ponement should  not  be  sustained  by  the  plain- 
tiff.    WiUiams  v.  OartreU,  4  G.  Gr.  287. 

8.  Gross  inedeqnaoy  of  pzloe  is  not  of  itself 
sufficient  to  set  aside  a  judicial  sale,  but  it  may 
become  an  element  quite  controlling  in  connec- 
tion with  other  circumstances.  Cavender  v.  Heirs 
of  Smith,  1  Iowa,  906.  See  Lanffworthy  y.  Camp- 
Ua,  10  Ibid.  568 ;  and  §§  82.  88,  post. 

9. facts  that  may  be  considered  in  de- 
termining. That  the  interest  in  real  estate  sold 
under  execution  was  an  equitable  one,  which 
could  at  any  time  be  terminated  by  the  election 
of  a  vendor  to  treat  the  contract  of  sale  to  the 
judgment  debtor  as  forfeited,  and  that  it  was 
charged  with  a  homestead  interest,  will  be  con- 
sidered by  the  court  in  determining  a  question 
as  to  the  adequacy  of  the  amount  paid  for  such 
interest  at  a  judicial  sale.  Twogood  v.  Stephens 
et  al.,  19  Iowa.  4!0n. 

10.  Fraud  in  judicial  sales  is  not  inferred  from 
circumstances,  but  must  be  affirmatively  shown. 
Wallace  v.  Berger,  25  Iowa.  466 ;  Ca/vender  v. 
Heirs  of  Smith,  1  Ibid.  306. 

11.  Duties  of  sheriflfl  For  many  purposes  a 
sheriff  in  conducting  a  judicial  sale  is  to  be  con- 
sidered the  agent  of  both  parties ;  while  he  is 
required  to  be  diligent  in  securing  the  money 
dne  to  the  creditor,  he  is  invested  with  a  sound 
discretion  as  to  the  time,  place  and  manner  of 
sale ;  and  this  discretion  must  be  exercised  with 
a  fair  and  impartial  attention  to  the  interests  of 
all  concerned.  Swortzell  v.  Martin,  16  Iowa,  519. 

12.  Bid  of  Judgment  defendant.  A  bid  made 
by  the  judgement  defendant  at  a  sheriff's  sale 
should  be  disregarded  by  the  officer.  Ibid, 

13.  Forfeited  bid.  Upon  the  failure  of  the 
successful  bidder  at  a  judicial  sale  to  pay  the 
amount  of  his  bid.  the  sheriff  may  either  proceed 
against  him  for  the  amount  or  treat  the  sale  as  a 
nullity  and  proceed  to  sell  again.  The  sheriff 
cannot,  on  a  subsequent  day.  accept  an  unsuc- 
cessful bid.  and  convey  the  property  without  a 
re-eale.  Ihid, 

m 

14.  Re-sale  of  property.  When  property  was 
irregularly  sold  under  execution  to  a  third  party, 
and  the  purchase-money  was  applied  to  the  sat- 
isfaction of  executions  against  the  judgment 
defendant,  the  court  ordered  that  the  sale  should 


be  set  aside,  and  that  the  property  should  be 
exposed  to  a  sale  for  a  sum  equal  to  the  amount 
paid  by  the  purchaser,  and  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum  from  date  of 
the  sale  to  date  of  re-sale ;  that  if  no  higher  sum 
was  bid  therefor,  that  it  should  be  struck  off  to 
such  purchaser ;  that  if  more  was  offered,  the 
sale  should  be  conducted  thereafter  in  the  man- 
ner provided  by  law ;  and  that  the  proceeds  aris- 
ing from  the  sale  should  be  first  applied  to 
re-imburse  the  purchaser  the  sum  paid  for  the 
property  at  the  first  sale,  with  interest  thereon 
at  ten  per  cent,  and  the  residue  in  the  manner 
provided  by  law.  Jensen  et  al,  v.  Woodburg  et 
al,,  16  Iowa,  515. 

16.  Purchaser  during  pendency  of  appeaL 
A  purchase  of  land  at  a  sheriff's  sale  by  the 
plaintiff  in  execution  or  his  attorney,  with  ac- 
tual knowledge  of  a  pending  appeal,  is  at  the 
peril  of  the  purchaser ;  and  the  party  or  his  at- 
torney thus  buying  is  not  a  bona  Jide  purchaser 
within  the  meaning  of  section  8541*  of  the  Ke  vis- 
ion.    Twogood  V.  Franklin  et  al.,  27  Iowa,  239. 

16.  Pleading :  estoppeL  In  an  action  for  the 
recovery  of  land  purchased  by  the  plaintiff  at  a 
judicial  sale  under  a  judgment  against  the  de- 
fendant, the  defendant  cannot  plead  as  a  defense 
matters  which  might  have  been  pleaded  against 
the  plaintiff  in  the  action  wherein  the  judgment 
under  which  the  land  was  sold  was  rendered. 
Mans  y.  Bobbins,  29  Iowa,  472. 

17.  Under  execution  running  to  another 
county:  filing  of  transcript.  Under  section 
8248f  of  the  Revision,  executions  may  issue  into 
any  county  which  the  party  ordering  them  may 
direct ;  and  a  valid  sale  of  real  estate  may,  as 
between  the  parties,  and  as  to  subsequent  pur- 
chasers having  actual  notice  thereof,  be  made 
in  one  county  under  execution  issued  on  a  judg- 
ment in  another  county,  notwithstanding  no 
transcript  of  the  judgment  is  filed  in  the  county 
where  the  land  was  situated  and  sold,  as  provided 
by  section  8249. j:  Hubbard  v.  Barnes,  29  Iowa, 
289. 

*  Reprinted  as  section  8199,  Code  of  1878,  and 
as  follows : 

Property  acquired  by  a  honajide  purchaser,  under 
a  judgment  subsequently  reversed,  shall  not  be  af- 
fected by  such  reversal. 

f  Reprinted  as  section  8027,  -Code  of  1878,  aud 
as  follows : 

Executions  from  the  district  court  may  issue  In 
the  first  instance  into  any  county  which  the  party  or- 
dering them  may  direct. 

X  Reprinted  as  section  8031,  Code  of  1873,  and 
as  follows: 

When  a  Judgment  has  been  obtained  in  one  county 
in  this  State,  and  the  Judgment  creditor  desires  to 
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18.  The  purpose  of  said  section  8249  was  to 
provide  a  method  for  effecting  a  lien  of  the  Judg- 
ment on  real  estate  in  the  county  where  such 
transcript  was  filed,  and  the  giving  of  construct- 
ive notice  thereof  and  proceedings  thereunder, 
\>j  keeping  a  record  which  would  show  the  same. 
Ibid. 

19.  The  death  of  defendant  in  execution,  at 
the  date  of  sale,  cannot  affect  its  validity.  In 
this  case  no  proof  was  offered  to  show  that  the 
defendant  was  dead  when  the  writ  issued,  Pa/rk 
V.  Dams,  16  Iowa,  20. 

20.  After  judgment  against  him,  the  defend- 
ant conveyed  real  estate  to  one  Long.  After  the 
death  of  the  defendant,  Long  was  made  a  party 
to  a  proceeding  to  obtain  execution  on  the  judg- 
ment rendered  against  the  decedent  in  his  life- 
time ;  heldf  that  no  personal  judgment  could  be 
rendered  against  Long,  and  that  the  court  could 
only  order  a  special  fi,  fa.  against  the  land. 
Park  V.  Long  et  al.,  7  Iowa,  484. 

21.  OQnstruotive  notice  of  sheriff's  sale.  In 
case  of  a  purchaser  at  sheriff's  sale,  the  public- 
ity of  the  proceedings  is  constructive  notice  of 
his  rights  for  one  year  and  twenty  days  from 
the  date  of  the  purchase.  §  8855,  Rev.  of  1860 ; 
Code  of  1878,  §  8126.  ChurchiU  v.  Morse,  23 
Iowa,  229,  and  §  28,  post, 

22.  Impeirfect  description  in  deed.  The  pur- 
chaser of  real  estate  at  a  judicial  sale  takes  pri- 
ority over  a  senior  purchaser  who  holds  the 
property  under  a  deed  in  which  it  Is  so  imper- 
fectly described  that  the  record  thereof  does  not 
impart  constructive  notice ;  unless  at  the  time 
of  his  purchase  he  had  actual  notice,  or  such 
notice  as  would  put  a  reasonably  prudent  man 
upon  his  inquiry.  Nelson  v.  Wade  et  al.,  21 
Iowa,  49. 

23.  Sale  under  void  Judgment  or  order.  In 
case  of  the  sale  of  attached  property,  under  a 
judgment  or  order  void  for  want  of  Jurisdiction, 
the  sale  may  be  set  aside  without  tendering  the 
purchaser  the  amount  of  his  bill.  Ofbom  v. 
Cloud,  23  Iowa,  104. 

send  an  execution  Into  another  county,  be  must  also. 
If  It  has  not  been  already  done,  send  to  be  filed  In 
such  county  a  transcript  of  such  judgment,  and  the 
sheriff  of  such  county  to  whom  an  execution  may 
oome  from  another  coimty,  shall  return  to  the  clerk 
of  his  county  a  copy  of  such  execution  and  all  his 
doings  thereon,  which  shall  be  treated  by  the  clerk 
of  such  county,  and  such  entries  made  in  regard 
thereto,  as  If  such  execution  had  issued  In  that  case 
from  his  office,  to  the  end  that  the  record  In  his 
county  may  show  all  Incumbrances  by  attachment 
or  Judgment  on  any  lands  therein,  and  all  partial  or 
total  discharges  of  the  same. 


24.  When  the  order  under  which  attached 
property  is  sold  is  void  for  want  of  jurisdiction, 
the  defendant  need  not  appeal  from  such  order 
to  save  his  rights.  Ibid, 

26.  Which  of  two  puroluuieini  has  priority. 
Of  two  purchasers  in  good  faith  and  for  value, 
he  who  is  first  in  time  is  first  in  right.  ChurchiU 
V.  Morse,  28  Iowa,  229. 

26.  The  execution  law  in  force  at  the  time 
of  a  contract  enters  into  and.  becomes  part  of 
the  contract,  and  when  such  contract  is  enforced 
under  such  execution  sale,  such  sale  should  be 
conducted  in  harmony  with  the  law  of  the  con- 
tract so  as  to  leave  the  rights  of  the  parties  un- 
impaired. Burton  v.  Emerson,  Shields  <£  Co,, 
4  G.  Gr.  893. 

27.  Acquiescence  in  a  Judicial  sale  may  be  in- 
ferred from  long  delay  in  making  complaint ; 
but  not  where  the  party  complaining  has  been 
without  knowledge  of  the  facts,  and  intervening 
rights  have  not  attached.  Chambers  v.  Cochran 
iSb  Brock,  18  Iowa,  159. 

II.  Rights  and  Liabilities  of  Purchabeb 

UNDER  THE  SaLE. 

a.  Rights 

28.  While  section  1947  of  the  Code  of  1851  * 
might  operate  to  protect  a  bona  fide  purchaser 
without  notice,  who  might  take  title  after  the 
twenty  days  therein  named  {ChurchiU  v.  Morse, 
23  Iowa,  230).  it  does  not  protect  one  who  has 
purchased  with  actual  notice  of  the  rights  of  the 
purchaser  under  execution,  or  one  who  pur- 
chases with  a  fraudulent  intention  to  defeat 
such  execution  purchaser's  title.  Harrison  v. 
Kramer,  3  Iowa,  543. 

29.  When  plaintiff  is  the  purchaser.  When 
the  plaintiff  in  execution  becomes  the  purchaser 
at  the  sheriff's  sale,  he  is  protected  against 
equities  in  other  parties,  unless  such  equities 
are  so  strong  and  persuasive  as  to  prevent  the 
application  of  the  rule  which  indisputably  ob- 
tains as  to  third  persons  or  strangers  to  the  suit ; 
and  if  these  are  relied  on  they  must  be  alleged 
and  proved.   Butterfield  v.  Walsh,  21  Iowa,  97. 

30.  wacating  sale.    Under  section  3321 

of  the  Revision  of  18(M),  where  any  person  shall 

♦Section  1947  of  the  Code  of  1851  (Rev.  oflSflO, 
§  3355,  Code  of  1873,  §  3125)  is  as  follows : 

*'  The  purchaser  of  real  estate  at  a  sale  on  execution 
need  not  place  any  evidence  of  his  purchase  upon 
record  until  twenty  days  after  the  expiration  of  the 
full  time  of  redemption.  Up  to  that  time  the  pub- 
licity of  the  proceedlnfTS  Is  constructive  notice  of  the 
rlgrhts  of  the  purchaser  but  no  lontrer.*' 
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purchase  real  estate  in  which  the  debtor  has  no 
such  interest  as  that  a  judgment  is  a  lien  upon 
it,  and  the  fact  is  not  known  to  the  purchaser, 
the  district  court  will,  upon  motion  of  the  pur- 
chaser, notice  having  been  given  to  the  debtor, 
set  the  sale  aside.  Chamb&n  v.  Cochran  d  Brock, 
18  Iowa,  169,  and  §  46  «t  seq.,poit. 

31. recovery  bade  of  porohase-money. 

Where  an  execution  plaintiff  purchases  at  sher- 
iff's sale,  real  estate  which,  at  the  time  of  the 
sale,  was  supposed  to  belong  to  defendant,  but 
to  which  he  had  no  title,  and  the  amount  of  the 
bid  is  credited  upon  the  judgment,  the  plaintiff 
may  recover  back  from  the  defendant  the  amount 
of  the  purchase-money.  Reed  dt  Co,y,  Grosihr 
waite,  6  Iowa,  219. 

32.  recording  act.    The  purchaser  at  a 

sheriffs  sale,  without  notice  (Rev.  of  1860,  §  2220, 
Code  of  1873,  §  1941),  is  a  purchaser  within  the 
meaning  of  the  statute,  and  will  hold  against  an- 
other claiming  under  a  prior  unrecorded  deed. 
Norton,  J&wett  d  Busby  v.  WUliams,  9  Iowa,  628 ; 
BeU  V.  Evans,  10  Ibid.  868. 

33. outstanding   equities.     The    pur- 
chaser at    sheriff's    sale   takes  the  land  pur- 
chased,   discharged    of    any    claim .  or  title, 
whether  arising  under  an  unregistered  deed  or 
a  mere  equity,  of  which  he  had  no  notice  at  the 
time  of  the  purchase,  and  which  would  be  in- 
valid against  an  ordinary  purchaser ;  and  this 
principle  applies  both  at  law  and  in  equity.  Van- 
nice  et  al.  V.  Bergen  et  al.M  Iowa,  666.  Compare 
Parker  v.  Pierce,  Ibid.  227.     It  has  been  held 
by  the  following  authorities  that  an  equitable 
interest  in  land  will  follow  the  legal  title  into 
the  hands  of  a  purchaser  under  execution :  Free- 
man V.  HiU,  1  Dev.  &  Bat.  Eq.  889 ;  Polk  v.  Gal- 
lant, 2  Ibid.  395 ;  Rutherford  v.  Greene,  2  Ired.  Eq. 
12^;  Freeman  v.  Mebanel^  Jones'  Eq.  44;  Tlie 
Bank  of  South  Carolina  v.  Campbell,  2  Rich.  Eq. 
179;  Wiiliamav,  Hollingsworth,  1  Strobh.  Eq.  103. 
But  the  weight  of  authority,  it  is  said  by  the 
learned  editors  of  Leading  Cases  in  Equity,  is 
the  other  way.  Jackson  v.  Chamberlain,  8  Wend, 
620 ;  Waldo  v.  RuueU,  6  Mo.  887 ;  Den  v.  Rickman, 
le.  Gr.  43;  Scribner  v.  Lochmod,  9  Ohio,  184; 
The  Ohio  Life  Insurance  Co.  v.  Ledyard,  8  Ala. 
866  ;  Orth  v.  Jennings,  8  Blackf.  420;  Ueiet&r  v. 
Fortner,  2  Binn.  40  ;  Mann's  Appeal,  1  Barr,  24 ; 
Killam  v.  Janson,  6  Har.  467 ;  Wood  v,  Chapin, 
8  Kern.  609.    In  the  last  case  cited,  it  was  held 
that  the  rule  applies  even  where  the  judgment 
-creditor  becomes  the  purchaser.    And  such  is 


now  the  well-settled  rule  in  this  State  where 
the  purchaser  had  no  notice.  Fords  v.  Vance,  17 
Iowa,  94;  Sofoery  v.  Browning,  18  Ibid.  246; 
Hays  V.  Thode,  Ibid.  61 ;  JShans  v.  McQlasson, 
Ibid.  160 ;  Chapman  ▼.  Coats,  26  Ibid.  288 ;  Hoy 
▼.  AUm,  37  Ibid.  208 ;  Vannice  v.  Bergen,  16 
Ibid.  565 ;  HaUoway  ▼.  Plainer,  20  Ibid.  121 ;  But- 
terfleld  v.  Walsh,  21  Ibid.  97. 

34.  Where  the  judgment  creditor  becomes 
the  purchaser  of  real  estate,  sold  at  execution 
sale,  he  will  be  protected  from  an  unrecorded 
deed  or  outstanding  equities  of  which  he  had  no 
notice  at  the  time  of  his  purchase.  He  stands 
on  the  same  footing,  in  this  respect,  as  any  bther 
bona  fide  purchaser.  Goioer  v.  Doheney  et  al,  83 
Iowa,  86. 

36.  Where  mere  equity  is  purchased.  But> 
the  purchaser  at  judicial  sale  of  the  mere  equity 
of  the  execution  defendant  in  real  estate  does 
not  thereby  acquire  any  superiority  over  prior 
equities  in  third  parties  of  which  he  has  no 
notice.  Wallace  et  al.  v.  Bartle  et  al.,  21  Iowa, 
846,  and  §§  42,  43,  post. 

36.  Notice  of  defects.  When  a  party  for 
whose  benefit  an  execution  was  issued  becohiea 
the  purchaser  he  should  be  held  accountable  for 
irregularities,  which  would  not  affect  a  bona  fide 
sale  to  a  third  party.    Corriell  v.  Doolittle,  2  G. 

Gr.886. 

37. purchase  by  mortgagee.   Where  the 

mortgagee  becomes  the  purchaser  of  the  prem- 
ises sold  in  the  foreclosure  of  his  mortgage,  he 
is  presumed  to  have  notice  of  the  defects  in  the 
proceedings  of  foreclosure.     Boyd  v.  Ellis,  11 

Iowa.  97. 

38. the  entry  of  satisfaction  of  a  mort- 
gage of  record,  either  in  whole  or  in  part,  though 
obtained  by  fraud,  operates  to  discharge  the 
lien  of  such  mortgage  to  the  extent  of  such 
satisfaction  as  to  subsequent  purchasers,  at 
either  ordinary  or  judicial  sales,  without  notice 
of  the  mortgagee's  equities,  even  when  the 
purchaser  at  the  judicial  sale  is  the  judgment 
plaintiff.  Vannice  et  al.  v.  Bergen  et  al.,  16 
Iowa,  656. 

39.  Title  cannot  be  defeated  by  issuing 
patent  The  title  to  real  estate  acquired  under 
a  sale  on  execution  cannot  be  defeated  by  the 
issuing  of  a  patent  to  the  execution  defendant 
after  the  sale.  The  sale  operates  to  divest  the 
defendant  of  his  entire  interest,  including 
the  right  to  receive  from  the  government  of  the 
United  States  the  naked  legal  title  held  in  trust 
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eetate  and  personal  estate,  or  that  the  property 
sold  was  the  homestead  of  the  defendant,  and 
that  he  gave  no  directions  to  levy  upon  the 
property.  If  the  officer  failed  to  do  his  duty, 
the  purchaser's  title  cannot  be  affected  by  the 
omission  on  the  part  of  the  officer,  but  such 
questions  are  and  must  be  between  the  execu- 
tion defendant  and  the  officer  making  the  sale. 
Ihid, 

6^  Postponement  of  sale.  A  sheriff  sold  sev- 
eral  lots  on  execution  to  C,  tlie  brother  and 
agent  of  the  execution  defendant,  who  failed  to 
pay  the  purchase-money.  The  sheriff  there- 
upon *'  proclaimed  the  postponement  of  the 
sale "  from  the  17th  to  the  24th  of  August, 
at  which  time  the  property  was  sold  to  H.  It 
was  hdd,X\i9X  as  the  adjournment  was  pro- 
claimed by  the  sheriff,  as  the  defendant's  agent 
was  present  and  had  notice  of  the  adjournment, 
and  as  it  was  occasioned  b  y  him  the  sale  was 
not  Yoid  in  consequence  of  such  postponement ; 
hdd,  also,  that  although  H.  was  present  at  the 
first  sale,  and  had  notice  of '  the  adjournment,  it 
<does  not  follow  that  he  could  be  charged  with 
notice  of  irregularities.  Corri&U  v.  Ham,  4  G. 
Gr.  455. 

65.  Special  execution  under  general  Judg- 
laeat,  •  In  an  action  commenced  by  attachment, 
a  general  judgment  was  rendered,  upon  which 
special  execution  was  issued,  under  which  the 
property  attached  was  sold.  Held,  that  the  sale 
was  valid.    Cornell  v.  DaolitOe,  3  Q.  Gr.  885. 

66.  Failure  to  indorse  and  serve  execution. 
A  failure  by  a  sheriff  to  indorse  an  execution 
as  required  by  section  22,  chapter  155,  Revised 
Statutes  of  1843,  or  to  serve  the  same  on  the  de- 
fendant, as  required  by  section  9  of  the  same 
chapter,  did  not  invalidate  a  sale  made  there- 
under.   EhleHnger  v.  Mariarty,  10  Iowa,  78. 

67.  Variance  between  execution  and  Judg- 
ment. As  a  general  rule  an  execution  must 
pursue  and  be  warranted  by  the  judgment ;  but 
A  variance  in  date  or  description,  which  might 
have  been  amended,  is  not  sufficient  to  invali- 
<late  the  sale  in  a  collateral  proceeding.  Sprott 
V.  Bifid,  8  G.  Gr.  489 ;  CorrieU  v.  Dooliitle,  2 Ibid. 
885 ;  WiUiaTM  v.  Brown,  28  Iowa.  247. 

68.  If,  notwithstanding  the  variance,  the  exe- 
cution sufficiently  identifies  the  judgment  to 
render  certain  the  authority  upon  which  it  is- 
sued, it  will  invest  the  sheriff  with  power  to  sell. 
Sprott  V.  Beid,  supra;  WilUofM  v.  Brown, 
supra;  Dean  v.  Goddard,  18  Iowa,  292. 


69.  The  execution  recited  the  judgment  as 
rendered  April  7, 1841,  when,  in  fact,  it  was  ren- 
dered at  the  October  term  of  the  court  in  that 
year ;  held,  that  a  title  acquired  under  it  would 
not  be  thereby  invalidated.  Sjpratt  v.  Beid, 
supra. 

70.  A  variance  of  fifty  cents  between  the 
judgment  and  the  execution  under  which  a  sher- 
iff's sale  of*  real  estate  is  made  will  not  render 
the  sale  void  when  the  judgment  is  clearly  iden- 
tified by  the  execution.  (Junningham  v.  Felker, 
26  Iowa,  117. 

71.  Delay  in  the  sale  of  property.  Where 
personal  property  was  levied  upon  under  an  ex- 
ecution, and  the  sale  postponed  for  fifteen 
months,  at  the  instance  and  for  the  benefit  of  the 
defendant,  it  was  held,  that  the  validity  of  the 
sale,  €u  bettoeen  the  parties,  was  not  affected 
thereby.  Aliter  as  to  other  creditors  of  the 
defendant.     Payne  v.  Billingham,  10  Iowa,  860. 

72.  Irregularity  of  sheriff's  return  on  exe- 
cution. The  validity  of  the  judgment  and  sale 
does  not  depend  upon  the  regularity  of  the 
sheriff's  return.  CorrieU  v.  DoolitUe,  2  G.  Gr. 
885  ;  citing  Humphry  v.  Beeson,  1  Ibid.  85 ;  Hop- 
ping V.  Bumam,  2  Ibid.  89. 

73.  Irregularity  in  notice  of  sale.  The  Code 
of  1851  directs  execution  sales  to  be  made  be- 
tween nine  o'clock  in  the  forenoon  and  four 
o'clock  in  the  afternoon ;  but  when  a  notice  of 
sale  fixed  the  hours  of  sale  as  between  the  hours 
of  two  and  five  o'clock  in  the  afternoon,  it  was 
held,  that  a  valid  sale  might  be  made  under 
such  notice,  as  it  will  not  be  presumed  that  the 
officer  sold  the  property  after  the  time  directed 
by  the  statute.    Cole  v.  Porter  et  ai.,  4  G.  Gr.  510. 

74.  Irregularity  in  sale.  An  execution  was 
levied  upon  property,  and  the  sale  made  under 
an  alias  instead  of  a  venditioni  exponas.  Held, 
that  while  the  sale  was  irregular,  the  irregu- 
larity did  not  render  it  absolutely  void. 

76.  Argu,  Sale  after  return  day.  Wlion 
an  execution  is  levied,  before  its  expiration, 
upon  property,  the  sale  may  be  completed  after 
return  day.  8tein  v.  Chambless  d  Banfoi-d,  18 
Iowa,  474. 

76.  Sale  under  aUas.  An  execution  was 
levied  upon  property,  and  the  sale  made  under 
an  alias,  instead  of  a  venditioni  exponas.  Held* 
that  while  the  sale  was  irregular,  the  irregu- 
larity did  not  render  it  absolutely  void.  Stein 
T.  Chambless  dBanford^  IS  Iowa,  474;  followed 
in  Thorington  v.  AUen,  21  Ibid.  291. 
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77.  Under  Jadgment  against  memben  of  a 
fizm.  When  a  jadgment  on  a  copartnership 
obligation  is  rendered  against  the  members  of 
a  firm,  as  indiyidoals,  the  sale  of  individual 
property  for  its  satisfaction  is  not  irregular  or 
void.  A  creditor  in  a  proper  case  may,  in  equity, 
compel  a  resort  to  copartnership  property. 
ffamsmith  v.  Eapy  et  al.,  18  Iowa,  489. 

78.  Under  Judgment  against  finn:  sale  of 
firm  property  standing  in  the  name  of  a  mem- 
ber. But  where  jadgment  is  rendered  against 
a  partnership,  execution  issued  thereon  against 
the  firm  name  does  not  authorize  the  levy 
upon,  nor  does  a  sale  thereunder  pass  the  legal 
title  to,  real  estate  standing  in  Uie  individual 
name  of  a  member  to  whom  the  same  has  been 
conveyed  for  the  benefit  of  the  firm.  And 
where  such  sale  was  made,  the  court  set  it 
aside  and  canceled  the  credit  made  thereby 
permitting  the  creditor  to  issue  a  new  execution 
on  his  judgment,  and  thereunder  sell  said  real 
estate  as  the  property  of  the  firm.  Laihrop  v. 
Broicn,  28  Iowa,  40. 

79.  Sale  after  death  of  ezeoution.  The  sale 
of  property  under  an  execution,  after  expiration 
of  seventy  days  from  the  date  thereof,  is  not 
invalid,  if  the  levy  was  made  before  the  expira- 
tion of  that  time.  Butterfidd  v.  WaWi,  21 
Iowa.  97. 

80.  Where  an  execution  is  levied  before  its 
expiration  on  real  estate,  the  sale  may  be  made 
after  the  return  day.  Stein  v.  Chamblets,  18 
Iowa,  474 ;  CkOds  v.  McChssney,  20  Ibid.  481 ; 
Moomey  et  al,  v.  Moob  et  <d,,  22  Ibid.  880. 

81.  Improper  conduot  of  sheriff  Censurable 
oondact,  on  the  part  of  the  sheriff,  is  not  alone 
sufificient  to  set  aside  a  judicial  sale  when  it  is 
not  shown  that  the  purchaser  was  connected 
with  such  conduct.  Swortzell  v.  Martin,  16 
Iowa,  519. 

82.  Inadeqnaoy  of  prioe.  Mere  inadequacy 
of  price,  nor  even  gross  inadequacy  will  not 
invalidate  the  sale,  where  the  original  pur- 
chaser was  not  a  party  to  the  proceeding,  and 
the  premises  have,  in  good  faith,  been  sold  to 
another.  BiU  v.  Baker,  82  Iowa,  802 ;  and  see 
Langworthy  v.  CampheU,  19  Ibid.  668. 

83.  Great  inadequacy  of  price  is  not  in  itself 
sufficient  to  set  aside  a  sheriff's  deed.  Accord- 
^gly*  where  land  valued  at  $1,600  was  sold  for 
$261,  Tield,  that  the  sale  was  valid.  WaUaee^. 
Berger,  25  Iowa,  456. 


84.  Irregularity  in  appraisement.  Want  of 
qualification  of  one  of  the  appraisers  of  real 
estate  sold  under  execution,  as  that  he  was  not 
a  householder  as  provided  by  section  8862  of 
Revision,  will  not  vitiate  the  sale.  The  policy 
of  our  law  is  to  uphold  judicial  sales ;  and  the 
defect  in  question  will  be  regarded  as  a  mere 
irregularity  not  affecting  the  power  of  the  sher- 
iff to  sell.  ffiU  V.  Bak&r  etal„B2  Iowa,  802,  and 
see  Oavender  v.  The  Heirs  of  Smith,  1  Ibid.  806. 

86.  Sale  in  gross.  That  land  embracing 
several  tracts  was  sold  in  a  body  will  not  in- 
validate the  sale,  when  it  is  shown  that  it  was 
first  ofiered  in  parcels  and  no  bids  were  received 
for  it  as  thus  offered.  MiU  v.  Baker,  82  Iowa, 
802 ;  Burmeieter  v.  Dewey,  27  Ibid.  468.  Com- 
pare Bitter  v.  Henshaw,  7  Ibid.  97;  Cfrapen- 
gether  v.  F^ervary,  9  Ibid.  168;  Bradford  v. 
Limpus,  13  Ibid.  424 ;  Lay  v.  Gibbons,  14  Ibid. 
877 ;  White  v.  Watts,  18  Ibid.  74 ;  WiUiams  v. 
AUison,  88  Ibid.  278. 

86.  Nor  would  the  case  be  changed  by  the 
fact  that  one  of  the  tracts  thus  sold  was  the 
homestead  of  the  defendant.  The  offering  by 
the  sheriff  in  separate  tracts,  and  his  endeavor- 
ing thus  to  sell  before  offering  and  selling  in  a 
body  was  held  in  the  present  case  an  exhaust- 
ing of  the  other  property  named  in  the  writ, 
within  the  meaning  of  section  2281  of  the  Revis- 
ion* (section  1998,  Code  of  1878),  which  provides 
that  the  homestead  "  shall  not  be  sold  except 
to  supply  a  deficiency  remaining  after  exhaust- 
ing the  other  property,"  etc.  Burmeister  v. 
Dewey  et  al.,27  Iowa,  468. 

87.  Where  two  lots  were  sold  under  execu- 
tion, not  separately,  but  together,  the  irregular- 
ity will  not  defeat  title  in  a  third  party  after 
delivery  of  sheriff's  deed ;  otherwise  where  the 

*  Sections  836^,  3363  of  the  Revision  are  as 
follows.  The  provisions  relating  to  valuation 
and  appraisement  are  not  reprinted  in  the  Code 
of  1873. 

Sac.  3362.  For  the  purpose  of  ascertalDlng  the 
value  of  property  to  be  sold  under  execution,  two  dis- 
interested householders  of  the  neiffhboffhood  shall 
be  selected  as  appraisers;  one  oi^whom  shall  be 
chosen  by  the  execution  debtor,  and  the  other  by 
the  plaintiff,  his  attorney  or  aorent,  or,  in  the  absence 
of  the  plaintiff,  his  agrent  and  attorney,  by  the  officer 
exeoutfugr  such  writ :  and  said  appraisers  shall  forth- 
with proceed  to  value  such  property  according  to  its 
fair  value  at  the  time,  and  tn  case  of  their  disagree- 
ment as  to  such  value,  thev  shall  choose  another  dis- 
interested householder  of  the  neighborhood,  a>id 
with  his  assistance  thev  shall  complete  such  valua- 
tion.   The  valuation  to  be  sworn  to  by  the  appraisers. 

Sao.  8888.  If  the  execution  debtor  shall  fail  to 
choose  an  appraiser  within  three  days  after  notice 
of  such  levy  served  on  him  or  his  attorney  by  copy 
or  reading,  such  officer  shall  choose  an  appraiser  lor 
him,  who  shall  proceed  In  all  respects  as  If  he  had 
been  chosenby  the  execution  debtor. 


668 


JUDICIAL  SALE. 


Validity  of  —  Where  Sales  have  been  set  aside  or  held  Invalid. 


plaintiff  is  the  purchaser.    Lods  v.  Oh&rry,  24 
Iowa,  204. 

88.  Presumption  as  to  officer  doing  his  duty. 
Where  an  officer's  retam  to  an  execution  sale 
of  two  lots  states  that  thej  were  sold  for  a  cer- 
tain sum,  the  presumption  is  that  the  officer  did 
his  duty  and  sold  them  separately.  Ihid. 

89.  Where  it  appears  by  the  sheriff's  return 
that  the  lots  were  sold  en  masse,  the  sale  is  not 
invalidated  unless  it  also  appears  that  the 
debtor  was  injured  thereby,  and  he  can  excuse 
his  long  delay  in  questioning:  the  sale.  Cun- 
ningha/m  v.  Feller ,  26  Iowa,  117. 

90.  The  sale  will  not  be  set  aside  where  the 
land  was  sold  in  a  body,  if  there  is  nothing  to 
show  that  a  less  quantity  than  the  entire  tract 
could  have  been  sold  for  the  amount  of  the 
judgment,  or  that  the  land  was  subdivided. 
WaUaee  v.  Berger,  25  Iowa,  456. 

91.  Irregulazity :  laches.  A  judicial  sale  of 
real  estate  ought  not  to  be  disturbed  for  mere 
irregularity  in  the  manner  of  selling,  after  the 
lapse  of  nine  years  of  uninterrupted  possession 
by  the  purchaser  and  his  grantees.  Burmeister 
V.  Detoey  et  al.,  27  Iowa,  468. 

92.  Variety  of  grounds  considered.  The 
sufficiency  of  grounds  alleged  and  proved,  in- 
volving the  minority  of  parties,  inadequacy  of 
price,  a  prior  levy  upon  the  land,  notice  to  the 
purchaser  that  the  title  was  not  in  the  judgment 
debtor,  diligence  in  making  the  application  to 
have  it  set  aside,  and  a  tender  to  the  purchaser 
of  the  amount  of  the  judgment  which  it  was 
sold  to  satisfy,  considered  and  determined.  Mil- 
ler V.  OolvUle  et  al.,  21  Iowa,  135. 

93.  Effect  of  omission  in  execution.  A 
special  execution  for  the  sale  of  property  on 
foreclosure  recited :  Whereas  on  the  12th  day 
of  April,  1862,  a  decree  for  the  sum  of  $1,415 
was  rendered  in  the  district  court  of  said  county 
in  favor  of  B,  A,  Wahl  v.  Fayette  Phillips  in 
the  case  of  B.  A.  WaM  v.  Fayette  PhiUips, 
ismUh  V.  Brayton  et  cU.,  at  the  April  term  of  said 
court,  1862  ;  and  whereas  the  north-west  corner, 
etc.,  was  ordered  to  be  sold  to  satisfy  the 
decree  aforesaid,  interests  and  costs,  and  it  ap- 
pearing from  the  records  of  said  court  that 
there  is  still  due  to  the  said  B.  A.  Wahl  on  the 
said  decree  the  sum  of  $1,416  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum 
from  the  12th  day  of  April,  1862.  "  You  are 
commanded  that  of  the  premises  aforesaid,  or 
so  much  thereof  as  may  be  necessary,  you  cause 


to  be  made  the  sum  of 


dollars,  with  in- 


terest thereon  at  the  rate  of  six  per  cent 
from  the  12th  day  of  April,  1862 ;"  on  the  back 
of  which  were  the  following  indorsements: 
"  Amount,  $1,416 ;  interest,  $14.16,"  etc.  Held, 
that  the  omission  in  the  mandatory  part  of  the 
Writ  of  the  amount  which  the  sheriff  was  re- 
quired to  make  did  not  vitiate  or  avoid  the 
sale  made  thereunder.  GooUy  v.  Brayton,  16 
Iowa,  10. 

h.   Where  sales  Jhave  been  set   aside   or  held 

invalid, 

9^  Abandonment  of  saleb  Land  sold  on  exe- 
cution, July,  1844,  for  the  amount  of  the  clerk's 
and  sheriff's  fees,  but  the  deed  was  not  exe- 
cuted and  recorded  until  November,  1848 ;  an 
alias  execution  was  issued  on  the  same  judg- 
ment in  December,  1844,  and  was  signed  by  the 
same  person  as  clerk  who  bought  under  the  first 
execution,  and  the  same  fee  bill  for  which  the 
land  was  first  bid  off  was  attached  and  claimed 
under  the  alias  execution.  The  land  was  sold 
under  the  alias  to  A.  in  February.  1845,  and  the 
deed  executed  to  him  in  July,  and  recorded  in 
August,  1846.  It  was  proved  that  the  plaintiff 
said,  soon  after  the  first  sale,  that  he  should 
abandon  the  purchase.  Held,  that  the  court 
below  was  justified  in  charging  the  ju^  that 
title  to  the  property  was  not  in  the  plaintiff 
Walker  v.  Stannis  et  cU.,  3  G.  Gr.  440. 

96.  Sale  after  repeal  of  valuation  law.  A 
judgment  was  rendered  on  a  note,  dated  De- 
cember 20,  1842,  on  which  venditioni  exponas 
was  issued  April  8, 1846,  and  a  levy  and  sale 
were  made  under  the  valuation  law  of  1848. 
Heldt  that  as  the  execution  return  and  the  deed 
showed  that  the  sheriff  exercised  his  powers  and 
conducted  the  sale  exclusively  under  the  valua^ 
tion  law  after  it  had  been  repealed,  and  as  the 
contract  was  made  before  the  law  took  effect, 
the  deed  was  prima  fade  void  and  could  impart 
no  title.    Burton  v.  Fmmerson,  4  G.  Gr.  898. 

96.  Sale  under  Judgment  against  adminis- 
trators. A  party  claiming  title  to  the  real 
estate  of  a  decedent,  by  virtue  of  a  sale  under 
an  execution,  issued  upon  a  judgment  rendered 
against  the  administrator,  made  while  the  act 
subjecting  real  and  personal  estate  to  execution, 
approved  January  25,  1889,  was  in  force,  must 
show  that  the  heirs  were  made  parties  to  the 
j  udgment  before  the  execution  issued.  It  seems 
that  the  same  rule  obtains  as  to  sales  made 
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flinoe  section  1918  of  the  Code  of  1861  took  effect. 
L&page  ▼.  McNamara,  5  Iowa,  124. 

97.  A  sale  of  the  real  estate  of  a  decedent, 
under  a  judgment  rendered  against  his  adminis- 
trators, without  proper  proceedings  to  make 
the  heir  at  law  a  party  to  the  Jadgment,  passes 
no  title  to  the  purchaser.  Ibid. 

98.  Under  levy  after  return  day.  When 
service  was  made  bj  publication  alone,  the  levy 
under  an  attachment  made  after  the  return  day 
of  the  writ,  after  it  had  been  actually  returned 
into  court,  and  after  default  had  been  entered, 
gives  the  court  no  jurisdiction,  and  the  sale 
thereunder  was  a  nullity.  Osbarn  v.  Cloudy  23 
Iowa.  104. 

99.  Death  of  Judgment  plaintifil  A  levy  of 
an  execution,  issued  after  the  death  of  the  judg- 
ment plaintiff,  cannot  be  sustained  without  the 
indorsement  on  the  execution,  provided  for  by 
section  3482*  of  the  Revision  (§  3135,  Code  of 
1873) ;  and  the  sale  thereunder  will  be  enjoined 
on  application  of  the  defendant.  Meek  v. 
Bunker  et  al.,  88  Iowa,  169. 

100.  Death  of  defendant  But  the  death  of 
defendant,  at  date  of  sale,  will  not  render  it  void, 
when  it  is  not  shown  that  he  was  dead  when 
the  execution  issued.  Park  v.  Davis^  16  Iowa,  2U. 

101.  When  defendant  has  no  title.  Where 
aU  of  the  defendant's  interest  has  been  taken 
away  by  a  paramount  claim,  or  where  he  never 
had  any,  a  sale  of  real  estate  to  the  plaintiff  in 
execution  will,  in  a  proper  case  made,  be  set 
aside  upon  fnotion.  And  it  is  no  obstacle  to 
such  a  motion,  that  the  record  shows  a  satisfac- 
tion of  the  judgment,  this  being  produced  only 
by  the  sale  itself.    Bitter  v.  Henshaw,  7  Iowa,  97. 

(See  further,  ante,  %  46,  et  seg.,  as  to  effect  of 
sale  when  defendant  has  defective  title.) 

102.  Sales  in  gross.  When  the  sheriff  sold 
several  separate  and  distinct  parcels  of  mort> 
gaged  property  together,  when  said  several 
parcels  were  susceptible  of  separate  sales  on 
terms  that  would  render  a  sale  of  but  a  portion 
necessary  to  satisfy  the  mortgage  debt,  it  was 
Md  that  the  sale  should  be  set  aside.  Bojfd  v. 
EUie,  11  Iowa,  97;  Bradford  v.  JAmpus,  13 
Ibid.  424. 

*  The  death  of  one  or  all  the  plaiDtiffs  shall  npt  pre- 
vent an  execution  being  Issued  thereon,  but  on  such 
execution,  the  clerk  shall  Indorse  the  death  of  such 
of  them  as  are  dead,  and  If  all  be  dead,  the  names  of 
the  personal  representatives,  or  the  last  survivor.  If 
the  judf^ment  passed  to  the  personal  representatives, 
or  the  names  ox  the  survivor's  heirs,  if  the  Judgment 
was  for  real  property. 


103.  Where   two   lots   are   sold   together. 

Such  irregularity  is  available  to  set  aside  a  sale 
made  to  an  execution  plaintiff.  Boyd^  v.  EUie,  11 
Iowa,  97.  Otherwise  as  to  a  third  party  pend- 
ing.   Love  V.  Cherry,  24  Ibid.  204. 

104.  A  sheriff 's  sale  of  lands  en  masse,  for 
less  than  one-sixth  of  their  value  and  pending 
litigation,  may  be  set  aside.    King  v.  Tharp, 

26  Iowa,  288. 

106. irregnlar  appraisement.  Where  land 

was  sold  in  bulk,  no  attempt  having  been  made 
to  sell  in  parcel,  for  an  inadequate  price,  and 
where  it  appeared  through  mistake  that  the 
liens  deducted  from  the  appraisement  were  for 
too  large  an  amount,  the  sale  was  set  aside. 
Ibid.;  Whitney  v.  Armstrong,  82  Iowa,  9. 

106.  A  sale  of  several  tracts  of  land  together, 
and  not  in  parcels,  will  be  set  aside  on  motion, 
or  by  proceedings  in  equity  for  that  purpose. 
White  V.  Watts,  18  Iowa,  74.  AlUer,  if  it  waa 
first  offered  in  parcels  and  no  bids  were  received 
therefor  as  thus  offered.    Burmeister  v.  Dewey, 

27  Iowa,  468 ;  HiU  v.  Baker,  32  Iowa,  302. 

107.  A  sheriff's  sale  to  the  execution  plain- 
tiff, for  an  inadequate  price,  of  a  large  num- 
ber of  city  lots,  en  masse,  lying,  for  the  most 
part,  separate  and  remote  from  each  other  is,  at 
least,  as  to  those  lots  remaining  unsold  by,  and 
in  the  hands  of,  the  purchaser,  voidable,  and 
may  be  set  aside  in  a  proceeding  therefor  by  the 
execution  defendant.  Williams  v.  Allison,  88 
Iowa,  278. 

108.  But  as  to  those  lots  that  have  been  resold 
by  the  execution  plaintiff  to  third  parties,  who 
purchased  in  good  faith,  and  without  any  fraud 
or  irregularity,  and  made  improvements  thereon, 
the  sale  will  be  held  valid  after  the  lapse  of 
several  years.  Ibid. 

109.  It  was  held,  under  the  circumstances  of 
the  present  case,  that  the  execution  plaintiff  pur- 
chasing at  the  sale  should  be  charged  as  to  those 
lots  sold  and  conveyed  by  him  to  innocent  pur- 
chasers, with  the  price  for  which  he  bid  the 
lots  in,  rather  than  with  the  amount  he  received 
for  them  from  such  purchasers.  Ibid. 

(See  ante,  %85  et  seq.,  and  compare  with  cases 
therein  dted.) 

110.  Rule  does  not  apply  where  interest  is 
an  equitable  one.  The  rule  requiring  property 
to  be  sold  under  execution  in  parcels  or  legal 
subdivisions,  not  in  gross,  does  not  apply  where 
the  interest  levied  on  is  only  an  equitable  one» 
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under  a  contract  on  which  large  sums  mast  jet 
be  paid  to  acquire  the  legal  title.  Stein  v. 
Ohambless  dsBanfard,  18  Iowa,  474. 

111.  Notice  to  defendant  in  possession  neces- 
sary. A  defendant  in  executioa,  who  is  in  the 
actual  x>OB8e8sion  and  occupation  of  the  land 
levied  upon,  must,  under  section  8318*  of  the 
Kevision,  be  served  with  the  notice  of  levy  and 
sale  therein  provided  for,  or  he  will,  on  motion, 
made  within  the  time  prescribed,  be  entitled  to 
have  the  sale  set  aside.  Fleming  v.  Maddoz  et 
al.,  80  Iowa,  289  ;  following  Jensen  et  al.  v. 
Woodbury,  16  Ibid.  515. 

112. actual  occupation  and  possession. 

To  constitute  actual  occupation  within  the  mean- 
ing of  said  section  of  the  statute,  it  is  not  neces- 
sary that  the  defendant  should  reside  on  the  land. 
The  meaning  of  the  terms  "  actual  possession  " 
and  "occupation"  defined.  Fleming  v.  Mad- 
dox  et  al.,  80  Iowa.  289. 

113. rule  applied.   The  defendant,  being 

the  owner  of  the  land  levied  upon,  had  erected 
thereon  a  saw-mill,  which  he  had  been  operating 
up  to  within  four  or  five  weeks  of  the  levy  in  the 
manufacture  of  lumber  from  timber  on  the 
premises.  At  the  time  of  the  levy,  however,  the 
mill,  for  some  temporary  cause,  was  not  running, 
but  there  were  a  number  of  lumbermen  and 
choppers,  employees  of  defendant,  residing  and 
working  on  the  land,  one  of  whom  had  the  gen- 
eral management  of  defendant's  business  con- 
nected with  the  mill.  The  defendant  himself 
resided  in  another  county.  Held,  that  he  was 
in  the  actual  occupation  and  possession  of  the 
land  within  the  meaning  of  the  statute.  Ibid. 

114,  sale  under  special  execution.    The 

provisions  of  said  section  8818  are  applicable  to 
sales  under  special  executions,  as  well  as  to  those 
under  a  general  one.  Ibid, 

116.  Zlzcessive  levy.  Where  land  appraised 
at  $800  was  levied  upon  and  sold,  to  satisfy  a 
judgment  for  |21  and  accrued  costs  of  less  than 
that  sum,  it  was  held,  that  the  levy  was  excessive 
and  that  the  sale  should  be  set  aside  on  that 
ground,  without  further  proof.  Oook  v.  Jenhine 
d  Co.  et  al.,  80  Iowa,  452. 

*  Reprinted  as  section  8067,  Ck>de  of  1878,  and 
as  follows : 

Sac.  8818.  If  the  defendant  1b  In  actual  oooupatlon 
and  possession  of  any  part  of  the  land  levied  on,  the 
officer  having  the  execution  shall,  at  least  twenty 
davs  previous  to  such  sale,  serve  the  defendant  with 
written  notice  statins  that  the  execution  Is  levied  on 
said  land,  and  mentioning  the  time  and  place  of 
sale ;  and  sales  made  without  the  notice  required  in 
this  section,  may  be  set  aside,  on  motion  made  at  the 
same  or  the  next  term  thereafter. 


116.  The  levy  in  such  case  being  greater  than 
authorized  by  law,  no  'presumption  would  pre- 
vail in  favor  of  the  sale  that  the  land  was  ever 
offered  in  less  tracts  than  sold,  without  success, 
before  being  offered  as  sold.  Ibid, 

117.  Inadequacy  of  price.  Semble,  that 
where  the  inadequacy  of  price  is  great,  the 
bidders  few,  and  the  sheriff  has  failed  judicially 
to  exercise  the  power  to  adjourn  the  sale,  an 
application  to  set  it  aside  should  be  sustained  if 
seasonably  made.  SioortzeU  v.  Jfartin,  16  Iowa, 
519. 

118.  Sale  after  forfeited  bid  without  re-ex- 
posure. When  the  successful  bidder  at  a 
sheriff's  sale  forfeited  his  bid,  and  on  the  day 
following  the  next  highest  bid  was  accepted, 
and  a  certificate  of  sale  executed  by  the  sheriff 
without  again  exposing  the  property  to  public 
competition,  it  was  Tield,  that  such  certificate  and 
a  subsequent  deed,  executed  in  accordance  there- 
with, were  absolutely  void.  Ibid, 

119.  Appraisement  law.  A  sale  of  real  estate 
under  execution  to  the  judgment  creditor  or  his 
assignee,  for  less  than  two-thirds  of  the  appraise 
ment  value,  is  invalid.    Maple  v.  Nelson,  81 
Iowa,  822. 

120.  Nor  will  the  ptirchaser's  title  t>e  aided 
by  the  claim  that  his  bid,  in  view  of  the  doubt- 
ful title  of  the  judgement  debtor  or  incum- 
brances existing  on  the  land,  was  equivalent  to 
two-thirds  of  the  appraised  value.  Deductions 
of  this  character  belong  to  the  appraisers,  who 
should  appraise  the  interest  of  the  debtor  in  the 
property.  Ibid. 

121.  A4JoQmme&t  by  attorney.  The  sheriff 
has  no  power  to  authorize  the  attorney  of  one 
of  the  parties  to  adjourn  a  judicial  sale ;  and 
for  such  an  irregularity  a  sale  on  the  day  to 
which  the  adjournment  was  made  will  be  held 
invalid.  Wolf  v.  Van  Metre  et  al.,  27 .  Iowa, 
848. 

122.  In  a  case  of  injustice  and  oppression 
sale  will  be  annulled.  On  the  19th  day  of 
February,  1856,  Cassady  confessed  a  judg- 
ment  in  favor  of  See  vers ;  on  thel9th  of  June 
he  conveyed  certain  real  estate,  upon  which 
the  judgment  was  a  lien,  to  plaintiff^  and 
on  the  1st  of  January,  1857,  'he  conveyed  cer- 
tain other  real  estate,  upon  which  it  was  also 
a  lien  to  the  defendant  Myers.  In  August,  1857, 
the  judgment  was  assigned  to  White.  On  the 
18th  of  November,  in  the  same  year,  an  execution 
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was  issued  and  levied  upon  the  property  sold  to 
Myers,  together  with  another  piece  of  real  estate 
belonging  to  Cassady,  but  upon  which  there  was 
a  mortgage  outstanding.  After  the  property  was 
advertised  Sat  sale  the  judgment  was  assigned  to 
Myers,  upon  whose  order  the  execution  was  re- 
turned. An  o^tojt./a.  wassaed  out  upon  the 
80th  day  of  the  same  month,  and  levied  upon 
the  property  taken  in  the  first  execution,  upon 
the  property  sold  to  plaintiff,  and  a  large 
amount  of  other  property.  All  was  advertised, 
and  the  property  belonging  to  plaintiff  and 
another  lot  were  sold.  The  property  levied 
upon  in  the  first  execution  was  not  offered, 
although  it  was  known  to  the  assignee  and  the 
officer  that  persons  were  at  the  sale  wishing  to 
bid  therefor  a  sum  sufficient  to  discliarge  the 
judgment.  Held,  that  the  facts  present  a  case 
of  injustice  and  oppression  against  which  equity 
should  afford  relief,  and  that  the  decree  below 
annulling  the  sale  was  substantially  correct. 
Me  WiUiatM  v.  Myers,  10  Iowa,  825. 

123  Where  sales  have  been  attacked  col- 
laterally. As  to  sales  by  sheriffs  and  trustees 
that  have  been  questioned  and  collaterally  at- 
tacked, see  generally  Botworth  v.  Farenholz,  8 
Iowa,  84 ;  Caiievder  v.  Heirs  of  Smith,  1  Ibid. 
806 ;  S.  C.  5  Ibid.  167 ;  Bowen  v.  Lamb,  4  G. 
Gr.  468 ;  Shaffer  v.  Bolander,  Ibid.  201 ;  Johr^ 
son  V.  Carson,  8  Ibid.  499 ;  Sprott  v.  Beid,  Ibid. 
489 ;  Burton  v.  Emerson,  4  Ibid,  898 ;  Sopping 
V.  Bumcm,  2  Ibid.  89 ;  Gorriell  v.  DooHtUe,  Ibid. 
885 ;  Seeiy  v.  Beid,  8  Ibid.  874 ;  Humphry  ▼. 
Beesrni,  1  Ibid.  199 ;  Thatcher  v.  ffaun,  12  Iowa, 
803 ;  Button  v.  Cotton,  10  Ibid.  408 ;  Bank  of 
Old  Dominion  v.  Dubuque  d  Facifle  BaOroad 
Company,  8  Ibid.  277. 

124.  When  the  attack  was  direct:  Lifter  v. 
Armstrong,  4  Iowa,  482 ;  Bridgman  v.  Wilcut, 
4  G.  Gr.  568  ;  OorrieU  v.  Ham,  Ibid.  455 ;  C<de  v. 
Porter,  Ibid.  510 ;  Baiston  v.  Lahee,  8  Iowa,  17 ; 
Grapengether  v.  Ft^ervary,  9  Ibid.  168 ;  Single- 
ton V.  Scott,  11  Ibid.  589 ;  Boyd  v.  EUis,  Ibid.  97 ; 
Sypher  v.  MeHenry,  18  Ibid.  288 ;  Penny  v. 
Cook,  19  Ibid.  588;  Langtoorthy  ▼.  CampibeQ, 
Ibid.  568 ;  Lowe  v.  Orinnan,  Ibid.  192 ;  Boker 
▼.  OhapUne,  12  Ibid.  204;  Sears  v.  Lime^rmore, 
17  Ibid.  297';  Hodson  v.  Tibbetts,  16  Ibid.  97. 

IV.  RSDEMFTION. 

126.  Who  may  redeem:  Judgment  creditor. 
A  judgment  creditor  has  a  right  to  redeem  real 


estate  purchased  by  him  or  his  attorney  for  his 
use,  under  execution,  from  the  holder  of  a  senior 
judgment  lien,  if  he  complies  with  the  requisi- 
tions of  paragraphs  1926, 1929,  Code  of  1851. 
Seeters  v.  Wood,  Bacon  db  Co.,  12  Iowa,  295. 

126.  A  Judgment  debtor  has  the  right  to  re- 
deem property  sold  under  execution  in  all  cases, 
except  in  the  foreclosure  of  mortgages,  and 
such  right  may  be  exercised  by  tisi  assignee  of 
such  debtor  to  the  same  extent  that  it  could  be 
by  the  assignor.  Stoddard  v.  Forbes  et  al,,  18 
Iowa,  296. 

127.  Section  1940  of  the  Ck)de  of  1851*  (§  8848, 
Bev.  1860 ;  §  8118,  Code  of  1878)  was  designed 
for  the  benefit  of  the  debtor,  and  he  may  re- 
deem in  the  manner  therein  provided  if  he 
so  prefers.  Armstrong  v.  Pierson,  5  Iowa, 
817. 

128.  By  a  sub-agent.  Redemption  effected 
by  a  sub-agent,  under  color  of  authority,  is 
good  and  sufficient,  if  his  act  was  ratified  by 
the  principal.  Teueher  d  English  v.  HiaU,  28 
Iowa,  527. 

129.  By  subsequent  purchaser.  After  a  judg- 
ment attached  as  a  lien  upon  real  estate  it  was 
sold  by  the  judgment  defendant,  and  conveyed 
by  a  deed  containing  covenants  against  incum- 
brances and  of  warranty,  after  which  it  wds 
sold  under  an  execution  issued  upon  the  judg- 
ment. Held,  1.  That  the  judgment  defendant 
was  entitled  to  redeem  said  premises  within 
one  year  after  such  sale ;  2.  That  the  grantee 
also  had  a  right  to  redeem  as  a  subsequent  pur- 
chaser. Harvey  v.  Spaulding  et  u^„  16  Iowa,  897. 

130.  Judgment  liens.  Where  a  subsequent 
purchaser  redeems  from  one  whose  judgment 
is  senior  to  a  sale  of  real  estate  by  the  debtor, 
the  purchaser  may  redeem  from  the  junior 
creditor  by  paying  the  amount  due  the  prior 
judgment  creditor.  He  is  not  required  to  pay 
the  amount  of  both  judgments.  Ford  v.  Vaneo 
et  al,,  17  Iowa,  94. 

131.  Dower  interest.  A  dower  interest  in 
real  estate  will  not  entitle  the  holder  thereof  to 
redeem  the  land  from  a  judicial  sale  under  a 

*  Section  1940  of  the  Code  of  1851  (reprinted 
as  9  8348,  Rev.  of  1860,  and  as  §  8118,  Ck>de  of 
1873)  was  as  follows : 

''  The  mode  of  making  the  redemption  is  by  paylnip 
the  money  into  the  clerk's  oflloe  for  the  use  of  the 
persons  thereto  entitled.  The  person  so  redeemingr,  if 
not  the  defendant  in  execution,  must  also  flie  his 
affidavit  or  that  of  his  agent  or  attorney,  statlRgT  as 
nearly  as  practicable  the  amount  still  unpf  id  and 
due  on  his  own  claim.*' 
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deed  of  trust  or  mortgage,  in  which  such  person 
claiming  the  dower  did  not  join.  Huston  v. 
Seeley  et  ai.,  27  Iowa,  183. 

132.  Basis  of  right.  The  right  of  redemption 
is  founded  upon  an  interest  in  the  estate  mort- 
gaged which  will  be  prejudiced  or  affected  if  the 
right  to  redeem  is  denied.  Ibid. 

133.  Time  and  manner  of  redemption.  To 
redeem  from  a  sale  made  under  execution,  the 
defendant  must,  within  one  year,  pay  the  re- 
quired amount  of  money  into  the  clerk's  office 
for  the  use  of  the  persons  thereunto  entitled. 
Webb  V.  Watson  et  cU,,  18  Iowa,  537. 

134.  Under  the  statute  of  1846  the  clerk,  and 
not  the  sheriff,  was  authorized  to  receive  the 
money  paid  to  redeem  land  sold  on  execution. 
Sample  et  cU.  v.  Davis,  4  Q.  Gr.  117. 

136.  Oomputation  of  time.  The  mode  of 
computing  time  under  our  statute  is  by  exclud- 
ing the  first  day  and  including  the  last,  unless 
otherwise  expressed.  Held,  accordingly*,  that 
where  real  estate  was  sold  under  execution  on 
the  28th  day  of  January,  1860,  the  right  to  re- 
deem, under  Revision,  section  3331,  continued 
until  the  last  moment  of  the  28th  day  of  Jan- 
uary, 1861.  Teucher  dh  English  v.  ffiatt,  23 
Iowa,  627. 

*136.  Extension  of  time.  Wliile  this  suit  to 
redeem  was  pending,  executions  in  favor  of  sev- 
eral parties  were  issued  against  plaintiff  and 
levied  upon  his  interest  in  the  real  estate  in 
controversy,  and  his  interest  sold.  A  short  time 
before  the  expiration  of  the  time  of  redemption 
from  the  execution  sales,  plaintiff  amended  his 
petition  making  said  purchasers  parties,  charg- 
ing that  said  purchases  were  really  made  for 
the  benefit  of  the  defendant,  and  for  the  pur- 
pose of  defeating  his  right  to  redeem  in  this  ac- 
tion, and  asked  that  he  be  permitted  to  redeem. 
Meanwhile  said  purchasers  got  their  sheriff's 
deeds  after  the  expiration  of  a  year.  Held,  that 
without  affirming  any  recognized  equity  in  an 
execution  defendant  to  redeem  after  the  expira- 
tion of  the  statutory  time,  the  plaintiff's  right 
to  redeem  in  this  case  continued  till  the  final 
adjudication  of  the  cause.  Huglies  v.  Teeter, 
23  Iowa,  547. 

137.  The  olerk  of  the  district  oonrt  in  receiv- 
ing money  paid  in  the  redemption  of  real  estate 
from  the  sale  under  execution,  acts  only  as 
an  agent  of  the  party  entitled  to  receive  the 
money.    Armstrong  v.  Pieraon,  6  Iowa,  817. 


138.  Bstoppel  of  purchaser.  Where  a  pur- 
chaser at  a  sheriff's  sale  gives  a  receipt  to  the 
execution  defendant  in  redemption  of  the  land, 
according  to  the  execution  law  in  force  at  the 
date  of  the  contract,  and  where  such  redemption, 
payment  and  receipt  are  not  denied  by  the  pur- 
chaser, he  is  estopped  from  claiming  title  under 
that  sale.  Burton  v.  Emerson,  Shields  dtGo.,4: 
G.  Gr.  393. 

139. of  creditor.    When,  without  fraud 

on  -the  part  of  the  debtor,  the  clerk  received  in 
redemption  the  equivalent  of  money,  and  the 
debtor,  in  good  faith,  takes  his  acquittance,  the 
creditor  cannot,  whatever  may  be  the  liabil- 
ity of  the  officer  to  him,  be  heard  to  repudiate 
the  act  of  the  officer  to  the  extent  of  defeating 
the  redemption.  Webb  v.  Watson  et  al.,  18  Iowa, 
537. 

140.  A  bank  certificate  of  deposit  is  not 
money  or  its  equivalent,  and  is  not  available  to 
redeem  land  sold  on  execution.  Douglierty  et 
al,  V.  Hughes,  3  G.  Gr.  92. 

141.  Bank  check.  But  if  in  good  faith  the  de- 
fendant pays,  and  the  clerk  receives,  before  the 
expiration  of  the  time  of  redemption,  an  ordinary 
banker's  check,  and  especially  of  a  banker  resi- 
dent of  the  place  where  the  business  is  trans- 
acted, upon  which  he  realizes  the  money  when 
demanded,  though  after  the  expiration  of  the 
time,  having  the  same  ready  to  pay  to  the  holder 
of  the  certificate  promptly  and  without  trouble 
to  him,  the  payment  is  sufficient.  Webb  v. 
Watson  et  al.,  18  Iowa,  537. 

142.  Redemption  by  a  debtor  or  his  grantee. 
If  the  judgment  debtor  or  his  grantee  redeems 
land  which  has  been  sold  in  partial  satisfaction 
of  a  judgment  which  was  a  subsisting  lien 
thereon,  it  again  becomes  liable  to  levy  and  sale, 
for  the  satisfaction  of  the  unpaid  balance  of  such 
judgment.  Curtis  v.  Millard,  14  Iowa,  128 ; 
Crosby  v.  Elkader  Lodge,  No.  72,  et  ai.,  16  Ibid. 
399. 

143.  When  the  debtor  or  his  assignee  re- 
deems the  land  it  again  becomes  subject  to  sale 
for  the  satisfaction  of  any  unpaid  portion  of 
the  judgment  under  which  the  prior  sale  was 
made.    Hays  v.  Thode,  18  Iowa,  51. 

144.  Redemption  by  a  lien  holder.  But  it 
doetf  not  become  so  liable  when  the  redemption 
is  made  by  a  lien  holder.  Ibid. 

146. from    Judgment.     A   junior    lien 

holder  cannot  redeem  from  a  prior  judgment 
under  which  there  has  been  no  sale  without 
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paying  the  fall  amount  dae  on  the  judgment. 
Ibid. 

146. from  gale.     The   debtor  or  a  lien 

holder  may  redeem  from  a  sale  under  judg- 
ment by  paying  the  amount  of  the  bid  with  in- 
terest and  costs.  Ibid. 

147.  PromUe  to  redeem.  When  a  sheriff, 
in  levying  an  execution  upon  real  estate,  mis- 
described  the  same,  and  sold  property  in  accord- 
ance with  his  descriptions  which  did  not  belong 
to  the  judgment  defendant,  after  which  the  de- 
fendant told  the  purchaser  that  he  would  redeem 
the  same  from  sale.  HM^  1.  That  the  promise 
to  redeem  could  not  be  construed  as  an  estoppel ; 
2.  That  the  defendant  could  not  be  compelled 
to  correct  the  mistake  of  the  officer,  by  the 
execution  of  a  deed  conveying  the  property  to 
the  purchaser  by  a  correct  description.  Butcher 
<k  Cox  V.  Buchanan  et  iix.,  17  Iowa,  81. 

148.  Redemption  from  vendor.  The  pur- 
chaser at  a  judicial  sale  of  the  vendee's  interest 
in  real  property  under  a  contract  of  sale,  which 
may  be  forfeited  at  the  election  of  the  vendor, 
may,  if  the  contract  is  enforced  by  suit  against 
the  vendee  for  the  amount  due,  tender  to  the 
vendor  the  amount  of  the  judgment  recovered, 
and  demand  the  conveyance  to  which  the  vendee 
woald  be  entitled.  Twogood  v.  Stephens  et  cU., 
19  Iowa,  405. 

149.  Where,  in  a  proceeding  to  redeem  from 
a  foreclosure  sale  of  land,  on  account  of  alleged 
irregalarities  in  the  appointment  of  appraisers, 
an  order  was  made  that  the  plaintiff  might 
redeem  within  a  certain  time,  it  was  held,  that 
he  was  not  entitled  to  have  brought  into  court 
for  his  use,  whether  he  redeemed  or  not,  a  mort- 
gage for  purchase-money  held  by  the  defendants 
from  one  to  whom  they  had  sold  after  their  pur- 
chase at  the  foreclosure  sale,  and  who  was  not 
shown  to  have  had  any  notice  of  the  alleged 
irregularities  in  the  sale.  Melt  et  al,  v.  BUie  <& 
Jame^,  ^1  Iowa,  86. 

160.  In  redeeming  land  under  the  statutes  of 
1843  a  penalty  of  ten  per  cent  is  required  on  the 
whole  amount  and  not  an  annual  interest  of  ten 
per  cent.    Dougherty  v.  Hughes,  8  G.  Qr.  92. 

V.  The  Deed. 

161.  Reoitab.  The  recital  of  the  execution 
In  a  sheriff's  deed  is  not  essential  to  its  validity, 
and  should  be  regarded  as  immaterial  so  long 
as  the  origin  of  the  deed  is  clearly  traceable  to 
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an  authentic  source.    Suftvphrey  v.  Beeson,  1  G. 
Gr.  199. 

162.  Mistake  or  vaxianoe.  A  sheriff's  deed 
is  admissible  in  evidence,  although  it  contains  a 
mistake,  in  reciting  the  execution,  and  also  in 
referring  to  the  decree  upon  which  the  land 
was  sold.  Ibid. 

163.  Sheriff's  ibreolosure.  A  deed  made  by 
a  sheriff  under  a  foreclosure  proceeding,  by 
notice  and  sale  pursuant  to  chapter  118  of  the 
Code  of  1851,  is  not  of  \is&\t  prima  facie  ei^ 
dence  of  the  regularity  of  such  proceeding,  nor 
of  the  truth  of  the  recitals  in  such  deed  con- 
tained.   Seevers  v.  Drennon,  29  Iowa,  225. 

164.  Deed  under  Judgment  against  adminis- 
trator. A  deed  executed  by  a  sheriff,  convey- 
ing  the  real  estate  of  a  decedent  pursuant  to  a 
sale  under  an  execution  against  his  adminis- 
trator, issued  on  a  judgment  rendered  against 
such  administrator,  was  field  inadmissible  in  an 
action  of  right  against  the  heirs  at  law  of  the 
decedent.  Lepage  et  al.  v.  McNamara,  6  Iowa, 
124. 

166.  Execution  of,  before  expiration  of  re- 
demption. In  an  action  of  right,  the  plaintiff 
offered  in  evidence  a  sheriff's  deed,  executed 
February  22,  1852,  by  virtue  of  a  sale  made 
December  22, 1850,  showing  that  the  deed  was 
executed  a  month  before  the  redemption  period 
of  fifteen  months  had  expired ;  but  it  did  not 
appear  that  the  deed  was  delivered  to  the  pur- 
chaser before  the  expiration  of  the  time.  Held, 
that  the  court  below  did  not  err  in  admitting 
the  deed  in  evidence.  Warfidd  v.  Woodward, 
4  G.  Gr.  386. 

166.  Under  the  acts  of  1843  and  1846,  sub- 
jecting real  and  personal  estate  to  execution, 
the  sheriff  is  not  precluded  from  executing 
the  deed  before  the  purchaser  is  entitled  to  it. 
But  if  such  deed  is  delivered  to  the  purchaser 
before  the  fifteen  months  have  elapsed,  it  ia 
still  equal  at  least  to  a  certificate  of  purchase 
and  admissible  in  evidence  to  show  a  right  to 
the  possession  of  the  property.  Ibid, 

167.  Who  may  execute.  The  sheriff  in 
office,  when  a  certificate  of  a  sale  made  by  a 
predecessor  is  presented,  is  the  one  who  should 
execute  the  deed.  A  sheriff  cannot  execute  a 
valid  deed  after  the  expiration  of  his  term  of 
office.    Ganger  v.  Gonf>eree,  9  Iowa,  654. 

168. by  deputy.    That  a  sheriff's  deed 

was  executed  by  a  deputy  does  not  constitute 
sufficient  ground   for  setting  it  aside,  at  the 
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hurtanoe  of  the  execution  defendant,  (knret  ua. 

169.  To  whom  deed  may  be  ezeonted.    The 

sheriff  maj  execute  a  deed  conveyhig  property 
sold  at  eheriff 'b  sale,  to  a  partj  not  named  as 
the  purchaser  in  the  certificate  of  sale,  with 
the  consent  of  such  purchaser.  Ehleringer  y* 
Moriarty,  10  Iowa,  78. 

160.  Acts  in  pais  inadmissible  against  deed. 

Where  an  officer  had  power  to  sell,  and  no  fraud 
IS  manifest,  and  the  acts  of  the  officer  in  levying* 
on  property  complained  of,  are  out  of  the  record 
and  exist  only  in  pais,  those  acts  cannot  be  set 
up  by  the  execution  defendant,  in  an  action  of 
right,  to  assail  the  deed  made  by  the  sheriff 
under  the  sale.  Cavender  v.  The  JEMrs  of  Smith, 
1  Iowa,  802. 

161.  Mistakes  in  deed.  Courts  of  equity 
will  correct  mistakes  in  deeds  ex4cuted  by 
sheriff's  conveying  property  sold  at  judicial 
sales.    Ehleringer  v.  Moriarty,  10  Iowa,  78. 

162.  Unoertainty  of  description.  A  sheriff's 
deed  will  not  be  held  void  for  uncertainty  of  de- 
scription in  a  proceeding  in  equity,  to  quiet  the 
title  of  those  claiming  adversely  to  such  deed, 
if  it  appears  that  the  identical  land  in  dispute 
was  that  sold  by  the  sheriff,  but  defectly  de- 
scribed in  the  sheriff's  deed  therefor.  Hack- 
toorth,  guardian,  v.  ZoUars,  80  Iowa,  488,  and  see 
Glenn  v.  Moloney,  4  Ibid.  814. 

See  Equity  ;  Exbcutiok  ;  Mobtgaob  and  Deed 

OF  Trust. 


JURAT. 


Where  in  a  suit  commenced  by  attachment, 
the  petition  was  addressed  to  the  district  court 
of  the  proper  county,  and  the  affidavit  for  the 
writ  attached  to  the  petition  was  signed  by  the 
affiant  and  certified  as  follows:  ".Subscribed 
and  sworn  to  before  me,  this  26th  day  of  Feb- 
ruary, 1868.  H.  B.  M.,  J.  P.;"  and  where  it 
was  urged  that  it  did  not  appear  where  the  affi- 
davit was  made ;  hM,  1.  That  the  presumption 
was  that  the  justice  administered  the  oath  within 
the  proper  county ;  2.  That  the  failure  to  set  out 
more  definitely  the  county  and  State  where  the 
oath  was  administered,  was  an  omission  which 
could  not  materially  prejudice  the  appellant. 
BneU  V.  Eekereon,  8  Iowa,  284. 
See,  further,  Attachicbnt;  Reflevik;  In- 

JUNOTION. 


JUBZ8DZOTCON. 

L  iH  tJSNBRAL. 
n.  What  WILL  Ck>H7BB  OB  DBFBAT  IT. 

«.  OeneraBy, 

b.  Ooment  and  appearance, 

e,  D^ective  notice  or  eerviee, 

d.  Fraud  in  obtaining  Juriedietian. 
«.  Seroiee  by  publieatioh, 

f.  ^Service  beyond  the  State. 

UL  Ck>UBT8  OF  Superior  akd  Ihveeiob  Ju- 
risdiction. 
IV.  State  and  Federal  Ck)X7RTB. 

a.  Trantfer  of  eausee, 

b.  Principles  rioting  to  jurisdiction 

generally. 

e.  In  admiralty  causes. 


1,  In  General. 

1.  Dfartinotlon  between  Judgment  and  Jvris- 
diotton.  Between  judgment  and  jurisdiction 
there  Is  a  clear  distiuction.  The  one  is  the 
decision  of  the  law  given  by  the  court  as  the 
result  of  proceedings  therein  instituted;  the 
other  refers  to  the  power  conferred  to  take 
cognizance  of  and  determine  causes  according  to 
law  and  carry  the  same  into  execution.  Lamp- 
son  V.  Flatt,  1  Iowa,  556. 

2.  When  Jnrisdiotion  ends.  The  rendering 
of  judgment  in  a  cause  does  not  end  the  jurisdic- 
tion of  the  court  over  the  parties.  It  continues 
until  the  final  disposition  of  the  cause  by  the 
satisfaction  or  performance  of  the  judgment. 
Darrance  v.  Preston^  18  Iowa,  897. 

3.  Irregularity  in  Judgment.  If  the  court 
which  rendered  the  judgment  had  jurisdiction 
of  the  defendant  and  the  subject-matter,  an 
irregularity  in  the  judgment,  which  could  be 
corrected  by  appeal,  does  not  constitute  a  defense 
to  an  action  thereon  In  the  courts  of  another 
SUte.  The  State  of  Indiana  em  ret.  Stone  v. 
HeXmer,21  Iowa,  870. 

^  A  personal  Judgment  rendered  by  a  court 
which  did  not  have  jurisdiction  of  the  person  is 
void,  and  the  judgment  against  the  property  is 
void,  unless  such  property  is  legally  and  prop- 
erly brought  within  the  jurisdiction  of  the  court. 
Oaylord  ▼.  Searff,  6  Iowa,  179. 
A  6.  Speoial  Juisdiotion.  Where  a  power  is 
given  to  a  court  over  a  special  subject  which  is 
not  in  the  usual  course  of  the  common  law  and  a 
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mode  is  prescribed,  sach  mode  must  be  pursued 
wbetber  the  tribunal  be  a  superior  or  inferior 
one.  Sufficient  must  appear  to  show  the  cause 
within  the  reach  of  the  tribunal.  When  suffi- 
cient appears  on  the  face  of  the  record  to  give 
jurisdiction  under  the  law  conferring  power, 
tlie  presumption  attaches  in  favor  of  the  re- 
maining portion  of  the  proceedings  of  the  court 
whatever  that  court  may  be. 

6.  Special  tzibonaL  When  a  statute  upon  a 
general  subject  has  provided  a  tribunal  for  the 
determination  of  questions  connected  therewith, 
the  jurisdiction  thus  conferred  is  exclusive 
unless  otherwise  clearly  expressed  or  mani- 
fested. {Odxym  V.  Danvers,  6  Pick.  98 ;  Oedney 
y.  Tmekibury,  3  Mass.,  800 ;  ^.  db  M.  Turnpike 
Corp.^.  Oauld,  Ibid.  44;  Bates  v.  The  City  of 
Boston,  6  Cush.  198 ;  Little  v.  Oreenleaf  et  al.,  7 
Mass.  289 ;  Hotoe  v.  The  Oity  of  Boston,  7  Cush. 
878 ;  Hughes  v.  Kline  et  al.,  84  Penn.  St.  227 ; 
Eimber  v.  JSehuylkiU,  8  Harris,  866 ;  Wharton 
V.  BirminghcMn,  87  Penn.  St.  871 ;  Deane  v.  Todd, 
et  al.,  22  Mo.  90 ;  C.  A  <fc  g.  R.  R.  Co.  v.  Fra/ry, 
22  111.  84 ;  Munson  v.  Minor,  Ibid.  594  ;  Ottawa 
V.  Walker  et  al.,  21  Ibid.  605 ;  Merriit  v.  Ferries, 
22  Ibid.  808.)  Macktot  v.  Tfie  City  of  Davenport, 
17  Iowa,  879. 

7.  Preoumptions  as  to  Jurisdiction.  When 
the  record  shows  that  there  was  no  jurisdiction 
either  over  the  parties  or  the  subject-matter  the 
judgment  and  sale  under  it  are  absolutely  void 
and  may  be  so  declared  in  a  collateral  proceed- 
ing ;  but  where  the  record  is  silent  upon  facts 
necessary  to  confer  jurisdiction,  the  law  pre- 
sumes the  decision  correct  and  the  judgment 
will  be  binding  until  reversed.  Seely  v.  Reid,  8 
G.  Gr.  874. 

8.  In  the  absence  of  a  complete  transcript  of 
the  record  of  the  proceedings  in  the  court  below, 
a  recital  in  the  judgment  of  the  court  that  the 
defendants  had  been  duly  served  with  notice  is 
nufficient  to  raise  the  presumption  in  the 
supreme  court  that  the  service  necessary  to  give 
the  court  below  jurisdiction  of  the  parties  was 
made.  The  State  of  loioa  v.  Elgin  et  al.,  11  Iowa, 
216. 

9.  A  court  will  not  presume  that  an  officer, 
in  the  service  of  process,  failed  to  discharge  a 
plain  duty  imposed  upon  him  by  law  ;  or  infer 
facts  inconsistent  with  his  return  in  order  to 
divest  rights  acquired  under  it,  or  defeat  the 
Judgment  of  a  court  of  competent  jurisdiction. 
Purdey  v.  Hayes,  22  Iowa,  11. 


10.  When  not  preiomed.  Upon  appeal,  the 
jurisdiction  of  the  court  rendering  the  judgment 
appealed  from  will  not,  when  denied,  be  pre- 
sumed, but  must  be  shown  affirmatively. 
Where  jurisdiction  depends  upon  the  process,  a 
strict  observance  of  the  statute  is  required 
Hakes  v.  Shupe  et  al.,  27  Iowa,  465. 

11.  Demurrer.  Want  of  jurisdiction  can  be 
taken  advantage  of  by  demurrer,  only  when  it 
appears  on  the  face  of  the  petition.  ChUds  v. 
Limback,  80  Iowa,  898 ;  Judd  v.  Mosely,  Ibid. 
428. 

12.  Extra  territorial  Joxisdiction.  Courts 
cannot  sustain  jurisdiction  of  naked  questions 
of  titles  to  lands  beyond  the  limits  of  the  State ; 
but  the  jurisdiction  of  a  court  of  equity  is  sus- 
tainable wherever  the  person  of  the  defendant 
may  |^e  found,  in  cases  of  trusts,  of  fraud,  and 
of  contract,  even  though  lands  not  within  the 
geographical  limits  may  be  affected  by  the  de- 
cree. Mao  Oregor  v.  Mac  Oregor  et  at.,  9  Iowa, 
65. 

13.  *  Jurisdiction  on  the  Missiisippi  river. 
The  concurrent  jurisdiction  of  the  States  of 
Illinois  and  Iowa  over  the  Mississippi  river  at- 
taches to  cases,  either  civil  or  criminal,  arising 
out  of  the  commerce  of  such  river,  but  does  not 
authorize  the  courts  of  Iowa  to  abate  a  nuisance 
established  and  existing  in  said  river,  on  the 
Illinois  side  of  the  main  channel.  Gilbert  v. 
Moline  Water  Power  and  Manufacturing  Com- 
pany, 19  Iowa,  819. 

See  Boats  and  Vessels,  a/ila. 

14. steamboat  collision.  Damage  result- 
ing from  a  steamboat  collision  on  the  Mississippi 
river  may  be  recovered  by  action  in  the  State 
courts  under  section  8698f  of  the  Revision.  Tre- 
vor  V.  The  Steamboat  Ad.  Hines,  17  Iowa,  849. 

*  Of  the  sovereignty  and  Jurisdiction  of  the  8tate» 
see  

I.  CONSTtrCTTXON. 

Preambles  by  the  CoDstitution  of  1857  and  1840. 

n.  Statutis. 

1.  Boundary  of  the  State.  Code  of  1861, 1 1 ;  Rev. 
of  1800,  S 1.  2.  Property  ceded  to  United  States.  Lawa 
of  1867.  chap.  218,  H  1  and  2  ;  Rev.  of  1800,  M  2197  and 
2198. 

i  Reprinted  in  substance  as  section  8482,  Code 
of  1878,  and  as  foUows  : 

8bc.  3086.  Any  boat  found  In  the  waters  of  this 
State  is  liable : 

1.  For  all  debts  oontraoted  by  the  master,  owner, 
affent.  olerk,  or  oonsifrnee  thereof  on  account  of  sup- 
plies furnlahed  for  the  use  of  such  boat ;  on  account 
of  work  done  or  services  rendered  for  such  boat :  or 
on  account  of  work  done  or  materials  furnished  in 
bulldlngr,  repairing,  fitting  out,  furnishing  or  equip* 
ping  such  boat. 

2.  For  all  demands  or  damages  accruing  from  the 
non-performaace  or  mal-performanoe  ox  any  con* 
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16.  Want  of  Jmisdiotion  may  be  ihown 
against  recitals  in  Jadgment.  In  a  direct  pro- 
ceeding to  set  aside  a  judgment  instituted  in 
the  court  wherein  the  judgment  was  rendered, 
it  may  be  shown  that  in  fact  the  court  bad  no 
jurisdiction  of  the  person  of  the  defendant,  not- 
withstanding the  judgment  recites  that  he  was 
"  duly  and  legally  served  with  notice,  and  was 
notified  of  the  pendency  of  the  suit."  Newcanib 
V.  Dewey  et  ai.,  27  Iowa,  381 ;  HarsJiey  v.  Black- 
marr,  20  Ibid.  161 ;  SaUaday  v.  BainMa,2d  Ibid. 
555. 

16.  If  tlie  court  did  not  in  fact  have  jurisdic- 
tion, all  of  its  decisions  and  findings,  of  what- 
ever character,  are  alike  nullities.  Ibid. 

17.  Agent's  want  of  anthority  may  be  shown. 
For  the  purpose  of  establishing  the  fact  that  the 
court  had  no  jurisdiction,  it  may  be  shown  tliat 
the  agent  or  attorney  had  no  authority  to  accept 
service  or  enter  an  appearance.  Ibid. 

See,  further.  Judgment,  ante. 

18.  Where  service  is  had,  appearance  is  im- 
'materiaL    Where  it  is  shown  from  the  record 

that  the  defendant  in  an  action  was  duly  served 
with  notice  of  the  pendency  thereof,  evidence 
that  he  did  not  appear,  and  that  the  record  recit- 
ing an  appearance  was  untrue,  is  not  admissible 
for  the  purpose  of  impeaching  the  judgment. 
AtUtman  v.  McLean,  27  Iowa,  129. 

19.  Power  of  sale.  In  ascertaining  whether 
or  not  a  power  has  been  properly  exercised  or 
followed  (e.  g.  in  a  sale  under  a  deed  of  trust) 
no  question  of  jurisdiction  is  involved  as  in  ju- 
dicial sales.    Sears  v.  Livemwre,  17  Iowa,  297. 

II.  What  will  Confbr  or  Defeat  it. 
a.  Generally. 

20.  Jurisdiction  is  conferred,  1.  Bylaw;  2.  By 
a  petition  or  whatever  stands  in  its  place  ;  8.  By 
notice,  when  such  is  required.  If  there  be  a  pe- 
tition or  notice,  or  proper  matter  of  that  nature, 
to  call  into  power  the  jurisdiction  of  the  court 
as  to  the  subject-matter  or  to  persons,  its  suf- 
ficiency cannot  be  called  in  question  in  a  collat- 
eral proceeding.    Morrow  v.  Weed,  4  Iowa,  77. 

21.  Jurisdiction  after  decree.  An  order  of 
the  district  court,  after  decree  in  a  cause,  direct- 
ing that  it  be  made  of  record  in  the  district  court 

tract  of  affrelKhtment,  or  any  contract  relative  to 
the  transportation  of  persons  or  property,  entered 
into  by  the  master,  owner,  agent,  clerk,  orconsi^ee 
thereof. 

8.  For  all  injuries  to  persons  or  property  by  such 
boat,  or  by  the  officers  or  crew,  done  in  connection 
with  the  business  of  said  boat. 


of  another  county,  and  that  the  original  papen 
shall  be  filed  in  such  court,  does  not  transfer  the 
j  urisdiction.  White  v.  Hampton  et  al.,  14  Iowa,  66. 

22.  The  filing  of  a  petition  and  the  servloe 
of  notice  confers  jurisdiction  upon  the  county 
court.  Davenport  Mutual  Savings  Fund  and 
Loan  Association  et  al.  v.  Sehmidty  15  Iowa,  218. 

b.  Consent  and  appearance. 

• 

23.  Consent  not  sufficient  The  consent  of 
parties  cannot  confer  jurisdiction  over  the  sub- 
ject-matter or  confer  greater  authority  in  this 
respect  than  the  law  confers.  Gha/pman  v. 
Morgan,  2  G.  Gr.  374 ;  Davidson  v.  Wheeler,  Mor. 
238 ;  Smiths  v.  Dvbvqvs  County,  1  Iowa,  492 ; 
Dicks  V.  Hatch,  10  Ibid.  380;  W(dker  v.  KyneU, 
32  Ibid.  524. 

24.  Appearance  alone  insufficient.  If  there 
has  been  any  defect  or  irregularity  in  the  process 
of  service  or  any  other  method  provided  by  law 
to  bring  a  party  into  court,  such  a  defect  may 
be  remedied  by  the  appearance  of  the  party,  but 
if  there  is  a  want  of  jurisdiction  the  appearance 
of  the  defendant  cannot  confer  such  authority; 
Chapman  v.  Morgan,  2  G.  Gr.  874. 

26.  A  party  cannot,  by  appearing  and  moving 
to  strike  a  motion  from  the  files,  confer  jurisdic- 
tion of  a  cause,  the  venue  of  which  is  in  another 
county.  White  v.  Hampton  et  al.,  14  Iowa,  66. 

26.  Under  section  6,  page  90  of  the  Laws  of 
1847,  the  court  could  not  acquire  jurisdiction 
in  any  civil  action  other  than  by  attachment. 
In  an  action  commenced  in  any  county  other 
than  the  one  in  which  defendant  resided  an 
appearance  by  such  defendant  did  not  confer 
jurisdiction  upon  the  court.  Chapman  v.  Mor- 
gan et  al.,  2  G.  Gr.  874. 

27. estoppel  of  defendant.    In  a  cause 

pending  in  Franklin  county,  the  following 
entry  was  made  of  record:  '*By  agreement 
of  counsel  this  cause  is  to  be  heard  at  diam- 
bers,  and  is  set  for  hearing  at  the  town  of 
Iowa  Falls,  in  Hardin  county,  on  the  28d  day 
of  August  (Friday),  A.  D.  1861,  and  decree  to  be 
entered  as  to  this  term."  It  was  7ield,  that  after 
an  appearance  by  the  parties,  and  hearing  and 
decree,  the  respondent  was  estopped  from  deny- 
ing the  jurisdiction  of  the  court.  CHagen  v. 
(yHagen,  14  Iowa,  264. 

28.  Bffeot  of  appearance  and  going  to  trial 
on  appeaL  A  justice  of  the  peace  of  the  State 
of  Wisconsin  failed  to  render  judgment  on  a 
verdict  for  plaintiff  returned  by  the  jury  im- 
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paneled  to  try  the  cause.  The  defendant 
appealed  to  the  county  court,  where  both  parties 
appeared  and  entered  upon  a  trial  of  the  cause, 
without  any  objection  on  the  part  of  either  that 
no  appeal  lay  from  the  verdict  of  the  jury ;  and 
judgment  was  rendered  against  plaintiff.  Held, 
in  an  action  in  one  of  the  courts  of  this  State,  on 
the  transcript  of  such  judgment  and  proceedings, 
that  the  appearance  of  the  parties  and  their 
going  to  trial  on  the  merits  gave  the  appellate 
court  jurisdiction  of  their  persons,  and  rendered, 
its  proceedings  and  judgment  valid,  it  appearing 
that  such  court,  under  the  laws  of  Wisconsin, 
would  have  had  jurisdiction  to  try  the  cause  had 
it  been  originally  commenced  there.  Danforth 
et  al,  V.  Thompson,  84  Iowa,  243. 

29.  Ratification  of  unauthoriied  appearance. 
An  unauthorized  appearance  by  an  attorney  in  a 
case  where  there  has  been  no  personal  service 
on  the  defendant  may  be  so  ratified  by  payment 
to  the  attorney  of  compensation  for  his  services, 
as  to  confirm  the  jurisdiction  and  validate  the 
judgment.    JSjfan  v.  Doyle,  31  Iowa,  53. 

e.  Defective  nciice  or  service. 

30.  If  there  be  notice  or  publication,  or  what- 
ever else  of  this  nature  the  law  requires  to 
secure  jurisdiction  of  persons,  and  such  notice 
be  held  sufficient  by  the  court,  the. correctness 
of  such  ruling  cannot  be  questioned  collaterally. 
Cooper  V.  Sunderland,  3  Iowa,  114 ;  Moomey  v. 
Mom,  22  Ibid.  380. 

31.  Where  there  is  a  notice  and  return  of 
personal  service,  a  defect  in  it  which  the  tribunal 
before  which  it  was  returnable  has  held  and 
treated  as  immaterial,  cannot  avail  to  defeat  a 
title  in  a  collateral  proceeding.  PureUy  v. 
Hayes,  22  Iowa,  11,  following  and  approving 
Copper  V.  Sunderland,  3  Ibid.  114,  and  Morrow  y. 
Weed,  4  Ibid.  77.  See,  also.  Long  v.  Burnett,  13 
Ibid.  28 ;  and  BonsaUy.  leett,  14  Ibid.  309 ;  Good 
V.  Norley,  28  Ibid.  188. 

32.  Where  a  notice  in  a  proceeding  for  the 
admeasureutent  of  dower  was  directed  "  to  aU 
interested  in  the  estate  of,"  etc.,  and  it  was 
shown  by  parol  testimony  that  the  notice  was 
read  to  the  family  of  deceased,  all  the  children 
being  present ;  and  the  court  having  determined 
upon  the  sufficiency  of  the  notice  and  the  service 
thereof.  Held,  that  these  defects  could  not 
avail  in  a  collateral  proceeding  to  defeat  the 
title  of   a  purchaser  at  a  sale  under  said  ad- 


measurement proceeding.  ShoMihan  v.  Loffer^ 
24  Iowa,  217. 

33.  That  the  petition  was  not  filed  within  the 
time  prescribed  in  the  notice  will  not  avoid  the 
judgment.-   Brown  v.  MaUoty,  26  Iowa,  469. 

See,  further,  Judombnt,  sub-title.  Collat- 
eral Attack. 

d.  Fraud  in  obtaining  Jurindiction. 

34.  If  a  person,  residing  in  one  jurisdiction, 
be  induced,  under  false  pretenses  or  represen- 
tations, to  come  into  another,  for  the  purpose  of 
there  getting  service  upon  him,  the  jurisdiction 
thus  acquired  will  be  held  to  have  been  fraudu- 
lently obtained.  DurUap  dh  Co,  v.  Cody,  31  Iowa, 
260 ;  Pumroy  A  Co,  v.  ParmUe,  9  Ibid.  140. 

36.  Such  fraud  in  obtaining  jurisdiction  of 
the  person  of  defendant  will  vitiate  the  judg 
ment.  Ibid. 

36. defense.    In  a  case  of  this  kind  it  is 

not  incumbent  on  the  defendant  to  appear  before 
the  j  arisdiction  where  the  action  was  commenced 
and  set  up  the  facts  showing  the  fraud  ;  but  he 
may,  having  failed  to  appear  in  the  original 
action,  plead  them  in  a  subsequent  action  on 
the  judgment,  commenced  in  the  jurisdiction 
where  he  resides.  Ibid. 

37.  Acts  in  £raudum  legis.  It  seems  a  judg- 
ment may  be  impeached  for  fraud  when  ob- 
tained in  efca^n  of  the  courts  of  the  place  where 
it  is  sought  to  be  enforced.  Ibid, 

e.  Service  by  publication. 

38.  Where  service  is  made  by  publication. 
Before  a  defendant  can  be  considered  in  default, 
or  the  court  as  having  jurisdiction  of  his  person 
under  service  of  notice  by  publication,  it  must 
appear  that  a  copy  of  the  petition  and  notice 
was  direct  to  him  through  the  post-office  as 
required  by  section  1826  of  the  Code  of  1851.* 
BrogMU  et  al,  v.  Lash,  executor,  3  Gt.  Qt.  357 ; 
Pinhney  v.  Pinkney,  4  Ibid.  824 ;  Trask  v.  Key^ 
Ibid.  372 ;  Lot  No,  2  v.  SweOand,  Ibid.  465 ;  Tay 
lor  V.  Brobst,  Ibid.  634 ;  Byingion  v.  Croithwait 
et  al.,  1  Iowa,  148;  Carr  v.  Kopp,  3  Ibid.  80; 
Woodward   v.    Whitescarv^r  et  al.,  6  Ibid.  1 ; 

*  Sna  18S6.  When  service  has  been  made  by  pub- 
licatioa  only,  and  no  appearance  had,  default  shall 
not  bA  entered  until  proof  has  been  made  that  a  copy 
of  the  petition  and  notice  was  directed  to  the  de- 
fendant through  the  post-office  at  his  usual  place  of 
residence  (statincr  the  place)  in  sufficient  time  for 
his  appearance,  or  that  such  residence  is  unknown 
to  the  plaintiff,  or  his  attorney  or  business  agrent, 
and  could  not  with  reasonable  diliicence  be  ascer- 
tained. 
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McGahen  y.  Gott,  Ibid.  881 ;  Foley  t.  ContMy, 
9  Ibid.  240 ;  McQraney  ▼.  Childs,  11  Ibid.  54 ; 
WheeUr  v.  Edinger,  11  Ibid.  409 ;  Bob&rtt  v.  Bur- 
rU,  Id  Ibid.  894;  Bristovo  v.  Qtuat,  Ibid.  404; 
Briggi  ▼.  Finn,  10  Ibid.  690 ;  TanU  ▼.  WUhrow, 
Ibid.  805 ;  Hodwn  v.  7V6&0^  ^f  o^.,  16  Ibid.  97 ; 
AbelY,  Gross,  17  Ibid.  171. 

39.  Recitals  of  decree.  When  the  record 
shows  on  its  face  that  the  necessary  evidence  of 
service  hy  publication  was  never  made,  the 
iudgment  will  be  set  aside  although  the  decree 
recites  that  it  was  duly  made.  Tunis  y.  WUh- 
row,  10  Iowa,  805;  BrogiU  t.  Lash,  8  G.  Gr. 
857 ;  McGahen  v.  Garr,  6  Iowa,  881. 

40.  Tax  title  foreclosore.  While,  in  a  tax 
title  foreclosure  proceeding  against  the  land  of 
an  unknown  owner,  under  the  Code  of  1851,  a 
failure  to  state,  in  the  affidavit  for  publication 
required  by  section  1826  thereof,  the  facts  show- 
ing diligence  in  endeavoring  to  ascertain  the 
name  and  residence  of  the  owner  of  the  lands 
sold  at  the  tax  sale,  would  be  good  cause  for  the 
reversal  of  the  judgment  on  appeal,  yet  such 
failure  will  not  render  the  decree  void  on  its 
face  when  collaterally  assailed.  LitUe  v.  Gham- 
6<frt,  27Iowa,522. 

41.  Non-resident:  minors.  A  non-resident 
minor  may  be  served  by  publication  the  same, 
and  with  like  effect,  as  a  non-resident  adult ; 
and  when  thus  served  the  court  is  authorized 
to  appoint  a  guardian,  ad  litem,  to  defend  for 
him  on  the  failure  of  his  regularly  appointed 
guardian  to  appear.  Judd  v.  Mosdey,  80  Iowa, 
428. 

42.  In  an  action  wherein  service  by  publica- 
tion was  made  under  chapter  240,  acts  of  the 
sixth  general  assembly,  it  was  Tteld,  that  the 
statement  in  the  affidavit  upon  which  the  pub- 
lication was  ordered,  "  that  the  defendant  is  not 
a  resident  of  the  State  of  Iowa,"  was  sufficient 
without  the  statement  that  the  defendant  could 
not  be  found  within  the  State.  Byrne  v.  Rob- 
erts et  cU.,  31  Iowa,  819. 

/.  Service  beyond  the  State. 

43.  Application  for  new  triaL  Service  be- 
yond the  limits  of  the  State  of  a  petition  for  a 
new  trial  of  a  cause  in  which  a  judgment  has 
oeen  rendered  by  a  court  of  this  State,  confers 
upon  the  court  authority  to  hear  and  pass  upon 
the  allegations  of  such  petition,  the  judgment 
being  within  the  territorial  jurisdiction  of  the 
court.    Darrance  v.  Preston,  18  Iowa,  896. 


44.  In  perBonal  action.  The  courts  of  this 
State  cannot,  in  an  ordinary  personal  action, 
acquire  jurisdiction  of  the  person  of  a  non-resi- 
dent defendant,  so  as  to  proceed  to  judgment, 
when  such  non-resident  is,  without  more,  served 
with  notice  out  of  the  State.  Boies  v.  The  Ghi- 
eago  and  North  Western  BaUteay  Gompany,  19 
Iowa,  260. 

46.  The  non-residence  of  a  party  defendant 
does  not,  of  itself,  defeat  the  jurisdiction  of  our 
courts.  Under  Revision,  section  2800,  )ie  may 
be  sued  in  any  county  of  our  State,  where  he  or 
his  co^iefendant  may  be  found.  Swan  v.  Smith, 
26  Iowa,  87. 

46.  No  personal  judgment  can  properly  be 
rendered  against  a  defendant  who  is  seryed 
with  notice  outside  of  the  State.  Sokes  ▼. 
Shupe  et  al.,  27  Iowa,  465. 

47.  Proceedings  in  rem.  But  his  rights  may 
be  adjudicated  and  concluded,  under  such  serv- 
ice, in  property  over  which  the  court  acquires 
jurisdiction  in  rem  by  attachment  or  otherwise. 
Darranee  ▼.  Preston,  18  Iowa,  896. 

IIL  Ck)TJBT8  OF  SUFESIOB  AND  InFBKIOB  JuRIB- 

DICTION. 

48.  Oonrts  of  superior  Jnxisdiction.  Every 
presumption  obtains  in  favor  of  the  proceedings 
and  jurisdiction  of  courts  of  superior  and  gen- 
eral jurisdiction,  and  it  is  not  necessary  that 
the  facts  conferring  jurisdiction  should  be  dis- 
closed in  the  record.  The  jurisdiction  will  be 
presumed  though  nothing  be  disclosed,  and  the 
validity  of  the  judgment  cannot  be  collaterally 
assailed.  Gay  ▼.  Lloyd,  1  G.  Qr.  78 ;  Seeley  ▼. 
Beid,  8  Ibid.  874 ;  Wright  v.  Marsh,  Lee  A  Dde- 
van,  2  Ibid.  94;  WHght  v.  TTofAan*,  Ibid.  547; 
Bridgman  v.  Wil&ta,  4  Ibid.  568 ;  Skiff  v.  The 
State,  2  Iowa,  550;  Gooper  y.  Sunderland,  8 
Ibid.  114 ;  Morrow  v.  Weed,  4  Ibid.  77 ;  Little  ▼. 
Sinnett,  7  Ibid.  824 ;  HcMnpson  v.  Wea^e,  4  Ibid. 
18 ;  Smith  v.  Dubuque  Gounty,  1  Ibid.  492 ;  Mc- 
Graney  ▼,  McGroney,  5  Ibid.  282 ;  Boker  et  al,  ▼. 
GhapUne  etal.,  12  Ibid.  204;  Suitffry.  Turner, 
10  Ibid.  517;  WheeOumse  v.  Bryant,  18  Ibid. 
160 ;  Gregg  ▼.  Thompson,  17  Ibid.  107 ;  Purseley 
V.  Hayes,  22  Ibid.  11 ;  Shawhan  v.  Loffer,  24 
Ibid.  217. 

49.  But  as  to  courts  of  inferior  and  limited 
Jurisdiction  this  presumption  does  not  apply. 
The  record  must  disclose  the  facts  necessary  to 
confer  jurisdiction.  The  State  ▼.  Berry,  12  Iowa, 
58,  and  cases  cited  in  last  section. 
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60.  Bat  when  jarisdiction  is  onoe  shown  to 
have  attached  all  subsequent  proceedings  of  the 
inferior  tribunal  will  be  presumed  aa  regular 
and  concluaiye  as  those  of  courts  of  general 
jurisdiction.  L<mg  v.  BumeU,  18  Iowa,  28; 
Bawen  ▼.  Lamb,  4  G.  Gr.  468 ;  LiUls  y.  Bnnett, 
7  Iowa,  824;  Datenport  M.  S.  F.  A  L.  Auoda- 
tion  V.  Schmidt,  15  Ibid.  218;  Bart  v.  JewU, 
11  Ibid.  276;  The  State  v.  Berry,  12  Ibid.  58; 
Puredey  v.  Haye,  22  Ibid.  11;  Shawhan  ▼. 
Loffer,  24  Ibid.  217. 

61.  When  a  court  has  once  acquired  Jurisdic- 
tion its  decision,  whether  correct  or  otherwise, 
upon  every  question  properly  arising  in  the  case. 
Is  binding  and  oonclusiye  until  reyersed  on  aj»- 
peal.  Cooper  v.  Sunderland,  8  Iowa,  114 ;  Mor- 
row V.  Weed,  4  Ibid.  77 ;  Hampeon  v.  Weare,  Aid. 
13;  MeOraney  ▼.  McCraney,  5  Ibid.  232 ;  Puree- 
ley  ▼.  Haye,  22  Ibid.  11 ;  Shawhan  ▼.  Loffer,  24 
Ibid.  217;  Mocmey  y.  JToo^,  22  Ibid.  880;  StaU 
of  Indiana  ex  ret.  v.  Hdmer,  21  Ibid.  870. 

TV.  Statb  and  Fedkral  Coxirts. 
a.  Trantfer  of  eaueee. 

62.  A  railroad  oorporation  organized  under 
the  laws  of  the  State  of  Illinois  is,  for  jurisdic- 
tional purposes,  to  be  regarded  as  a  citizen  of 
that  State,  within  the  meaning  of  the  judiciary 
act  of  1789.  The  fact  that  such  corporation  is 
doing  business  in  this  State,  under  the  sanction 
of  OUT  laws,  in  operating  a  railroad,  does  not 
deprive  it  of  the  right  of  having  removed  to  the 
circuit  court  of  the  United  States,  on  proper  pe- 
tition  therefor,  a  cause  pending  in  the  State 
court  between  it  and  one  of  our  citizens.  Tread- 
feay  etux.Y.Th6  Chicago  d  N.  W.  B,  B,  Co.,  21 
Iowa,  851. 

63.  Tranafsr  anthoiiBed  only  when  plaintiff 
is  a  citjgen.  The  act  of  congress  respecting  the 
transfer  of  causes  from  the  State  to  the  Federal 
court  authorizes  the  transfer  only  in  cases 
where  the  plaintiff  is  a  citizen  of  the  State 
where  the  suit  is  commenced,  and  the  defendant 
is  a  resident  of  another  State.  If  the  plaintiff  is 
not  such  resident  the  transfer  is  not  authorized. 
WiOe  V.  The  Home  Ineuranee  Co.,  28  lovra,  545. 

b.  Principles  rekUing  toJuriedictUm  generally. 

64.  Inviolability  of  inrooeedingi  in  Federal 
court.  A  person  who  is  held  in  custody  under 
an  order  issued  by  a  court  of  the  United  States, 
in  the  regular  course  of  procedure,  is  not  enti- 
tled to  be  released  on  a  writ  of  habeas  corpus 


issued  by  a  State  court.  A  State  court  has  no 
right  to  thus  interfere  with  the  proceedings  and 
process  of  a  Federal  one.  Est  parte  Holman,  28 
Iowa,  88. 

66.  Validity  of  enlistment  in  United  States 
army.  The  State  courts  have  concurrent  juris- 
diction with  the  Federal  courts  to  inquire  into 
the  validity  of  an  enliatment  in  the  United 
States  army,  upon  a  writ  of  habeas  corpus.  Ex 
parte  Anderson^  16  lovra,  595. 

60. But  where  the  return  shows  that  the 

person  suing  out  the  writ  is  held  to  answer  for 
a  militaiy  offense,  before  a  militaiy  court,  which 
has  already  acquired  jurisdiction  of  the  case, 
the  civil  court  will  not  interfere,  even  to  exam- 
ine the  validity  of  the  enlistment.  Ibid. 

67.  The  supreme  comt  of  the  United  States 
is  the  final  arbiter  respecting  the  nature  and  ex- 
tent of  the  judicial  power  of  the  United  States, 
and  respecting  the  nature  and  extent  of  the 
jurisdiction  which  the  Federal  courts  possess 
under  the  legislation  of  congress ;  and  its  decis- 
ions on  these  questions  are  binding  on  all  other 
tribunals.    Exports  ffolman,  28  Iowa,  88. 

68.  Mandamus  proceedings:  collateral  at 
tack.  The  objection  that  a  mandamus  proceed 
ing  upon  a  judgment  rendered  in  the  circuit 
court  of  the  United  States  for  a  State  is  void, 
because  the  proceeding  is  in  the  nature  of  an 
original  suit,  and  should  have  been  commenced 
in  the  United  States  court  for  the  State  where 
the  defendant  then  resided,  comes  too  late  after 
judgment  unless  it  be  urged  on  writ  of  error ; 
and,  if  made  before  judgment  and  improperly 
overruled,  the  order  of  mandamus  would  not 
thereby  be  rendered  void  and  liable  to  be  collat- 
erally assailed.  Ibid. 

69.  A  mandamus  proceeding  to  enforce  the 
collection  of  a  judgment  rendered  in  the  circuit 
Qourt  of  the  United  States  for  a  State  is  not  in  the ' 
nature  of  a  new  or  original  action  in  a  jurisdic- 
tional sense,  but  auxiliary  to,  and  in  continuation 
of,  the  original  judgment.  Ibid, 

60.  Non-interfBrence  by  State  and  Federal 
courts.  In  the  exercise  of  the  jui^sdiction  con- 
fided respectively  to  the  State  and  Federal 
courts,  neither  has  any  right  to  interfere  with 
or  control  the  operations  of  the  other.  Ibid. 

61.  A  State  court  cannot  in  any  manner  inter- 
fere with  the  process  of  the  Federal  courts,  nor 
prescribe  the  rules  or  forms  of  proceeding,  or 
the  effect  of  process,  therein.  Ibid. 
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62.  Bflfeot  of  Judgment:  collateral  attack 
Where  a  Federal  coart  for  a  State  has  decided 
that  certain  prior  proceedings  of  a  State  court, 
pleaded  as  a  def  ense,  and  as  havlDg  the  effect 
to  deprive  the  Federal  court  of  jurisdiction,  are 
ineffectual  for  that  purpose,  such  decision  is 
conclusive  until  reversed  on  writ  of  error,  and, 
though  erroneous,  cannot  be  collaterally  im- 
peached, nor  a  person  arrested  thereunder  dis- 
charged on  habe<u  eorptiSt  on  the  ground  that 
the  proceedings  are  void  for  want  of  jurisdic- 
tion. IHd. 

63.  Where  juxisdiotion  is  cononrrent.  It 
is  a  well-settled  doctrine,  that  where  the 
United  States  and  State  courts  have  concur- 
rent jurisdiction,  and  the  State  court  first  ac- 
quires jurisdiction  of  the  subject-matter,  such 
jurisdiction  becomes  exclusive,  and  completely 
deprives  the  Federal  court  of  jurisdiction.  Per 
Beck,  J.,  in  same  case. 

64.  Oases  relating  to  patents.  The  State 
courts  have  jurisdiction  of  an  action  for  dam- 
ages for  breach  of  warranty,  and  for  fraudulent 
representations  as  to  the  nature  of  a  patent. 
Hunt  V.  Hoover,  84  Iowa,  77. 

c.  In  admiraUy  cases, 

66.  An  action  at  law  upon  a  bill  of  lading, 
to  recover  damages  for  the  loss  of  property 
caused  by  a  vessel  navigating  the  Mississippi 
river,  is  not  within  the  exclusive  jurisdiction  of 
the  Federal  courts.  The  Home  Insurance  Co.  v. 
The  North  Western  Packet  Co.,  82  Iowa,  228. 

66. constitutional  law.  Article  8,  sec- 
tion 2  of  the  constitution  of  the  United  States, 
conferring  judicial  power  upon  the  Federal 
courts  in  all  cases  of  admiralty  and  maritime 
jurisdiction,  does  not  deprive  the  State  courts 
of  jurisdiction  in  respect  to  the  same  subject- 
matter  when  exercised  under  other  forms  of 
proceedings.  Ibid. 

67. how  limited.    The  remedy  sought, 

and  character  of  proceeding  adopted,  and  not  the 
subject-matter,  limits  the  jurisdiction.  If  it  be 
by  an  action  at  law  or  in  chancery,  according 
to  the  forms  of  the  common  law,  instead  of  a 
proceeding  in  admiralty,  the  constitutional 
clause  does  not  apply,  and  the  State  courts 
may  exercise  jurisdiction  therein,  concurrent 
with  the  United  States  admiralty  courts.  Ibid. 

68.  act  of  1789.    It  is  accordingly  held, 

that  section  9  of  the  act  of  congress  of  Septem- 
ber 24,  1789,  which,  after  providing  that  the 


district  courts  of  the  United  States  shall  have 
ezdasive  original  cognizance  in  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  saves  to 
suitors  in  all  cases  the  right  of  a  common-law 
remedy  where  the  common  law  is  competent  to 
give  it,  is  not  in  conflict  with  the  clause  of  the 
constitution  above  referred  to.  Ibid. 

69. over  maritime  torts.  The  jurisdic- 
tion of  the  admiralty  courts  of  the  United  States 
over  maritime  torts  committed  on  the  Missis- 
sippi river,  above  the  ebb  and  flow  of  the  tide 
is  not  exclusive.  Trewr  v.  The  Steamboat  Ad. 
Hines,  17  Iowa,  849. 

.  70.  jurisdiction  is  concurrent.     Under 

the  act  of  congress  of  February  26,  1845,  the 
State  courts  have  concurrent  jurisdiction  with 
the  admiralty  courts  of  the  United  States  over 
maritime  torts  on  navigable  rivers,  where  one 
of  the  parties  is  a  steamer  or  other  vessel  em- 
ployed in  the  navigation  of  such  river.  Ibid. 

71. where    common   law  fiimishes    a 

m 

remedy.  It  is  a  well-settled  doctrine  that,  even 
in  maritime  matters,  where  the  common  law  is 
competent  to  give  a  remedy  in  the  State  courts, 
they  may  exercise  concurrent  jurisdiction.  Jbid., 
and  The  Home  Ins.  Co.  v.  The  N  W.  Packet  Co., 
32  Ibid.  828. 

72. averments.    It  will  not  be  assumed 

that  a  cause  is  within  the  exclusive  jurisdiction 
of  the  United  States  courts  where  the  facts 
essential  to  such  jurisdiction  are  not  alleged  in 
the  pleading.  Ibid, 

73.  Of  Federal  courts  ezduaive  in  civil 
cases  of  admiralty.  The  jurisdiction  conferred 
upon  the  Federal  courts,  by  the  ninth  section  of 
the  judiciary  act  of  1789,  in  civil  cases  of  admi- 
ralty and  maritime  jurisdiction,  is  exclusive. 
Walters  v.  The  Steamboat  McUie  Dozier,  24 
Iowa,  192. 

74.  Actions  against  boats  under  State  law: 
proceedings  la  rem.  So  much  of  chapter  148 
of  the  Revision  of  I860,  as  undertakes  to  give 
a  remedy  in  rem  against  a  boat  or  vessel,  for 
a  cause  of  action  of  admiralty  cognizance,  is  in 
conflict  with  the  constitutional  legislation  of  con- 
gress, conferring  exclusive  admiralty  jurisdic- 
tion on  the  district  courts  of  the  United  States. 

Ibid. 

76.  How  admiralty  jurisdiction  is  deter- 
mined. To  determine  the  question  of  admiralty 
jarisdiction  in  rem,  regard  must  be  had  to  the 
character  of  the  waters,  to  the  character  of  the 
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boat  or  yessel,  and  to  the  character  of  the  con- 
tract, which  forms  the  subject  of  the  action. 
Ibid, 

76.  To  what  it  extends.  The  admiralty 
jurisdiction,  under  the  ninth  section  of  the 
judiciary  act  of  1789,  extends  to  the  public 
navigable  rivers  of  the  United  States,  and  to  all 
public  waters  capable  of  being  navigated  by 
maritime  or  commercial  vessels  propelled  by 
wind  or  steam.  Ibid, 

77. maritime  torts.    Admiralty  will  take 

cognizance  of  maritime  torts.  Ibid. 

78. coUiidon  between   steamboat   and 

flatboat.  A  collision  between  a  steamboat  and 
a  flatboat,  on  a  navigable  river,  makes  a  case 
within  the  admiralty  jurisdiction  of  the  Federal 
courts,  when  the  remedy  is  by  a  direct  proceed- 
ing against  the  boat,  and  not  against  the  owners 
thereof.  Ibid. 

79.  principles  applied.  Where  it  ap- 
peared from  the  petition  that  a  steamboat,  navi- 
gating the  Missouri  river  as  a  common  carrier 
of  passengers  and  freight,  tortiously  run  so  near 
a  flatboat,  laden  with  lumber,  and  actually  navi- 
gating the  river,  as  to  cause  it  to  sink,  it  was 
held,  that  it  presented  a  case  of  admiralty  cogni- 
zance, and  that  the  owner  of  the  flathoat  could 
not  pursue  a  remedy  in  rem  against  the  boat, 
under  the  State  law  (chapter  148  of  the  Revision 
of  1860)  and  in  the  State  courts.  Ibid. 

80.  Want  of  jurisdiction:  when  it  may  be 
urged.  It  was  also  held  that,  though  the  juris- 
diction of  the  State  courts,  in  such  case,  was 
not  questioned  below,  the  objection  might  be 
made  for  the  first  time  in  the  supreme  court. 
Ibid. 

As  to  jurisdiction  of  the  supreme,  district  and 
circuit  court,  see  title  Courts. 

As  to  jurisdiction  in  criminal  cases,  see  Crimi- 
nal Law. 

As  to  equitable  jurisdiction,  see  Equity. 

As  to  probate  jurisdiction,  see  Executor  and 
Administrator  ;  see  also.  Original  Notice. 


JURY  AND  VT3RDIOT. 

(NOTB.    As  to  the  Jury  and    verdict  in  criminal 
oases,  see  title  Ckiminal  Law,  p.  334,  et  se^.,  vol.  1.) 

I.  General  Principles. 
IL  The  Panel  and  Challenge  thereto. 
in.  Qualification  and  Challenge  ov  In- 
dividual Jurors. 

a.  Peremptory  chaUenge. 

b.  CluiUengee  for  cause. 
IV.  The  Verdict. 

a.  Form  and  sufficiency. 

b.  Recommitment  and  amendment, 

of- 
V.  Matters  Affecting  the  Verdict. 

a.  Th^  taking  of  papers  iojtiry  room. 

b.  Misconduct  of  jury. 

c.  Affidavits  of  jurors. 

d.  Other  matters, 
VI.  SFBciAii  Findings. 


I.  General  Principles. 

1.  Supreme  oourt.  The  supreme  court  has 
no  greater  power  than  the  district  court  to  alter 
a  verdict.     Wise  v.  Bine,  1  G.  Gr.  62.  ' 

2.  Bzamination  of  premises  by  Jury.  The 
object  of  section  3061  of  the  Revision  (Code 
of  1873,  §  2790),  which  provides  for  the  inspec- 
tion of  the  premises  in  certain  cases  by  the  jury, 
was  to  enable  them  the  better  to  apply  the  tes- 
timony disclosed  on  the  trial,  and  not  to  base 
their  verdict  in  any  degree  upon  such  examina- 
tion itself,  or  become  silent  witnesses  as  to  facts 
in  relation  to  which  neither  party  has  an  oppor- 
tunity to  cross-examine.  Close  et  al.  v.  Samm 
et  at.,  27  Iowa,  503. 

3.  Waiver  of  Jury.  While  it  appears  from  the 
record  that  the  case  was  submitted  to  the  court 
by  the  consent  of  the  parties,  it  will  be  pre- 
sumed that  the  right  of  trial  by  jury  was 
waived.  8aum  ▼.  Boa/rd  of  Commissioners  of 
Jones  County,  1  G.  Gr.  165. 
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4.  Right  of  trial  by.  The  law  tenders  to  a  par- 
tj  a  jury  for  the  trial  of  his  cause,  and  he  is  not 
to  be  charged  with  the  fault  if  the  officer  has 
not  performed  his  dutj  bj  calling  a  jury  into 
the  box.  When  a  cause  is  tried  and  a  verdict 
rendered  by  a  panel  of  eleven  jurors  only,  the 
defect  is  fatal,  unless  it  has  been  waived.  CotoUs 
V.  Buckman  dkSon,  6  Iowa,  161. 

6.  The  power  to  punish  oontempts,  without 
the  intervention  of  a  jury,  is  inherent  in  every 
court,  and  extends  to  the  enforcement  of  every 
order  which  it  may,  in  the  legitimate  exercise 
of  its  authority,  make,  but  does  not  extend  to 
orders  made  without  authority  or  jurisdiction. 
The  exercise  of  this  power  is  not  in  conflict 
with  sections  9  and  10  of  article  1  of  the  consti- 
tution.   Ex  parte  Grace,  12  Iowa,  206. 

6.  Under  Code  of  1851  (§  2528),  a  defendant  was 
entitled  to  a  jury  even  if  he  refuse  to  advance 
the  jury  fees.  The  plaintiff  should  provide  the 
fees  or  ample  security.  RiiiA  et  al,  v.  Sweeny  et 
al.,  3  G.  Gr.  511. 

7.  Not  demandable  for  the  trial  of  a  question 
of  law.  Where  the  pleadings  raise  only  issues 
of  law,  i\o  jury  trial  is  demandable  in  the  dis- 
trict court.    Packer  v.  Packer,  24  Iowa,  21. 

8.  Application  of  rule.  After  appeal  by  de- 
fendant from  a  justice's  judgment  in  favor  of 
plaintiff  for  $45  debt,  and  $21.65  costs,  plaintiff 
executed  a  writing  by  which  he,  "  in  considera- 
tion of  $25,  released  and  discharged  defendant 
of  all  actions,  causes  of  action,  debts,  claims  and 
demands  in  law  or  equity,  up  to  this  date."  In 
the  district  court;  defendant  simply  set  up  this 
release  or  receipt.  Held,  that  as  under  the 
pleadings  the  only  issue  was  of  law,  %.  e.,  who 
should  pay  the  costs,  trial  by  jury  is  not  de- 
mandable. Ibid. 

9.  In  equitable  actions.  A  party  in  an  equi- 
table action  triable  by  the  first  method^of  trying 
equitable  actions,  cannot,  as  a  matter  of  right, 
demand  that  the  issues  be  tried  by  a  jury.  The 
provisions  of  our  statute  negativing  this  right 
are  not  in  conflict  with  article  1,  section  9  of  the 
State  constitution,  guaranteeing  the  right  of 
trial  by  jury.    The  State  v.  Ortng,  25  Iowa,  280. 

*10.  But  in  an  equitable  proceeding,  triable  by 
the  second  method  of  trial  for  equitable  causes, 
either  party  is  entitled  to  a  jury  to  try  the  facts 
put  in  issue  by  the  pleadings.  Benedict  v.  Sunt, 
32  Iowa,  2f . 

II.  A  verdict  of  a  jury  on  an  issue  in  a  chan- 
cery case  will  be  allowed  to  stand  in  the  appel- 


late court  unless  it  appears  that  it  was  uncon- 
scionable. McDanid  et  al.  v.  Marygold  et  al,,  2 
Iowa,  500. 

12.  Reference.  The  reference  of  a  cause,  by 
consent  of  parties,  estops  either  from  afterward 
claiming  a  jury.  Hewitt  v.  Egbert,  84  Iowa.  485. 

13.  Olject  and  coastmotion  of  statute.  The 
provisions  of  chapter  96  of  the  Code  of  1851, 
relative  to  jurors,  are  to  be  regarded  as  directory 
The  design  of  the  statute  is  that  the  court 
shall  not  be  without  the  power  of  obtaining  a 
jury,  and  shall  not  fail  for  want  of  one.  Clous - 
sen  V.  LaFranz,  1  Iowa,  226. 

14.  Direction  by  court:  nonsuit.  While  the 
trial  court  may  properly  refuse  to  allow  a  cause 
to  go  to  the  jury,  or  may  direct  a  jury  as  to  the 
verdict,  where  there  is  no  evidence,  or  where 
the  essential  elements  of  a  cause  of  action  or 
defense  are  wanting,  such  course  is  not  proper 
where  there  is  evidence  tending  in  any  degree 
to  establish  the  same.  Muldowney,  admr.,  v. 
The  lUinais  Central  R.  B.  Co.,  22  Iowa,  176; 
QreerUeaf  v.  The  Illinois  CerUraZ  R.  B.  Co.,  29 
Ibid.  14. 

16.  Jury  of  less  than  twelve  men.  The  Gen- 
eral Assembly  may  authorize  trial  by  jury  of 
less  than  twelve  men  in  the  inferior  courts. 
Bryan  v.  TJu  Stale,  4  Iowa,  350. 

16.  The  accused  is  entitled  to  a  trial  by  a  jury 
of  twelve  men,  but  may  be  tried  by  a  jury  of 
less  number  in  an  inferior  court,  while  a  trial 
by  a  jury  of  twelve  may  be  secured  by  an  ap- 
peal to  a  higher  court.  The  Stale  of  lotjca  v. 
Beneke,  9  Iowa,  203. 

17.  Section  11  of  the  bill  of  rights,  and  the 
statute  providing  for  juries  of  less  than  twelve 
men  in  inferior  courts,  is  not  in  violation  of  the 
second  article  of  the  ordinance  of  1787.  Ibid. 

18.  Presumption:  verdict.  The  appellate 
court  will  never  presume  against  the  correct- 
ness of  a  verdict,  but  always  in  favor  of  it. 
Terpenning  v.  Gallup  et  al.,  8  Iowa,  74. 

19.  Verdict  against  instructions.  A  verdict 
against  the  instructions  of  the  couri  should  be 
set  aside.  Farley,  Norris  d  Co.  v.  Budd  et  al., 
14  Iowa,  289. 

20.  Jury  cannot  be  compelled  to  disclose 
manner  of  arriving  at  their  verdict.  The  court 
cannot  make  an  order  compelling  jurors  to  dis- 
close the  manner  of  arriving  at  their  verdict. 
For?iee  v.  Abrams,  2  Iowa,  571 ;  Grady  v.  Strife, 
4  Ibid.  461 ;  Crumley  v.  Adkins,  12  Iowa,  363. 
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II.  The  Panel  and  Challbngb  Theebto. 

21.  The  Code  of  1851  made  no  express  pro- 
yision  for  a  challenge  to  the  panel  of  the  petit 
jury  in  a  civil,  although  it  does  in  a  criminal 
case.  Whether  a  challenge  to  the  array  of  petit 
Jurors  would  lie  in  a  civil  case,  quere.  Suttle  ▼. 
Batie,  1  Iowa,  144 ;  CUiussen  ▼.  La  BYarhst,  Ibid. 
226. 

22.  The  summoning  of  fifteen  ^,uroro  when  a 
panel  of  twenty-four  is  required  by  law  is  good 
ground  for  challenge  to  the  panel,  and  the  same 
is  not  waived  by  going  to  trial.  Baker  dh  Griffin 
y.  The  Steamboat  MUtoaukee,  14  Iowa,  214. 

23«  Talesmen  should  not  be  called  in  until 
an  effort  has  been  made  to  obtain  a  jury  in  the 
manner  provided  by  law.  Ibid. 

24.  But  where  a  defendant  at  a  term  of  court 
to  which  no  petit  jury  had  been  summoned, 
demanded  a  trial  by  jury,  which  was  summoned 
from  the  bystanders,  to  which  the  defendant 
objected  but  challenged  some  of  the  jurors  when 
called  in,  it  was  held,  that  there  was  no  error 
sufficient  to  warrant  a  reversal.  Suttle  v.  Batie, 
1  Iowa,  144. 

26.  So  where  after  all  of  the  regular  jurors 
but  one  had  been  excused  by  the  court,  a  party 
demanded  a  jury  trial,  and  insisted  upon  having 
the  regular  jury,  and  the  court  ordered  the 
sheriff  to  fill  np  the  panel  with  talesmen,  and 
the  cause  was  tried  by  a  j  ury  composed  of  one 
of  the  regular  jurors  and  eleven  talesmen,  it  was 
Jieldf  that  there  was  no  such  abuse  of  the  discre- 
tion vested  in  the  district  court,  as  to  the  manner 
of  obtaining  the  requisite  number  of  petit  jurors, 
as  to  warrant  the  interference  of  the  supr(^e 
court.    Emerick  v.  Sloan,  18  Iowa,  139. 

26.  Special  Jurors  summoned  on  a  special 
venire^  for  the  trial  of  a  particular  indictment, 
may  be  called  into  the  box  In  the  order  in  which 
they  were  summoned,  but  the  better  practice  is 
to  draw  their  names  by  lot,  the  same  as  regular 
jurors.    Staie  y.  Green,  20  Iowa,  424. 

27.  Swearing  of  the  Jury.  The  appellant 
cannot  complain  because  the  jury  was  not  re- 
sworn, after  an  amendment  made  in  the  plead- 
ings during  the  progress  of  the  trial  when  it  is 
not  shown  that  he  requested  them  to  be  re-sworn ; 
eemble,  that  the  usual  oath  taken  by  jurors  would 
include  any  issue  made  between  the  parties  sub- 
mitted to  them  on  the  trial  of  the  cause.  Arnold 
V.  Arnold,  20  Iowa,  278. 


III.  Qualification  and  Challenge  op  Indi- 

TIDUAL  JtJROBS. 

a.  Peremptory  ehaUenge. 

28.  Order  of  ohallenge.  In  the  formation  of 
a  jury  the  challenges  should  alternate  between 
the  parties,  the  plaintiff  having  the  first  chal- 
lenge. Revision  of  1860,  §  8036  (Code  of  1873, 
§  2771).  Davenport  Gas  Light  and  Coke  Co,  ▼. 
The  City  of  Davenport,  18  Iowa,  229. 

As  to  the  rule  in  criminal  cases,  see  Cbiiiinal 
Law,  ante, 

29.  A  waiver  by  party  in  the  first  instance 
to  exercise  a  peremptory  challenge  does  not  pre- 
clude him  from  challenging  a  juror  of  the 
original  panel,  after  the  opposite  party  has 
challenged  one.  His  first  waiver  counted  one. 
Fountain  v.  Weet,  23  Iowa,  10.  See  also  Etner- 
ick  V.  Sloan,  18  Ibid.  140 ;  Davenport  Gae-Ught 
Go,  V.  Davenport,  13  Ibid.  229 ;  Spencer  v.  Ve- 
Prance,^  G.  Gr.  216. 

30.  Within  what  time  exercised.  The  right 
of  challenge  may  be  exercised  up  to  the  time 
the  jury  are  sworn.  It  was  accordingly  lield, 
where  a  jury  was  accepted  by  both  parties  in 
the  evening,  whereupon  the  court  adjourned 
and  the  jury  separated,  that  the  plaintiff*  was 
entitled  to  challenge  one  of  the  jurors.  Spencer 
V.  De  France,  3  G.  Gr.  216. 

b.  ChaUengefor  cause, 

31.  Jurors  who  rendered  a  verdict  against  a 
defendant  on  an  indictment  are  not  competent 
jurors  in  a  new  action  of  trespass  against  the  same 
defendants,  involving  the  same  questions  Kna 
in  relation  to  the  same  subject-matter ;  nor  are 
they  rendered  competent  by  declaring  upon 
their  voir  dire  that  they  had  not  formed  or  ex- 
pressed an  opinion.  Spear  et  al.  v.  Spencer,  1 
G.  Gr.  534. 

32.  Bias  of  Juror.  If  the  court,  in  the  exercise 
of  a  sound  discretion,  is  brought  to  the  conclusion 
that  the  juror  will  not  act  with  entire  impart! 
ality,  a  challenge  should,  under  Revision,  § 
8039*  (Code  of  1873,  §  2772),  be  sustained, 
though  the  j  uror  says  that  he  "  has  no  opinion 
which  would  disqualify  him  from  rendering  a 

*  Sec.  8080.  Particular  causes  ,of  challenge  are  of 
two  kinds : 

1.  For  such  a  bias  as,  when  the  existence  of  the 
fact  is  ascertained.  In  Jud/arment  of  law  disqualifies 
the  Juror,  and  which  Is  Known  in  this  chapter  as  Im- 
plied bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part 
of  the  Juror  in  reference  to  the  case,  which,  in  the 
exercise  of  a  sound  discretion,  leads  to  the  inference 
that  he  will  not  act  with  entire  Impartiality,  and 
which  Is  actual  bias. 
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verdict  according  to  the  law  and  evidence." 
Where,  in  an  action  against  a  dty,  a  ju- 
ror stated  that  he  was  a  tax  payer  and  resi- 
dent of  the  city,  but  that  he  had  no  opinion 
as  to  the  case  which  would  prevent  his  render, 
ing  a  verdict  according  to  the  law  and  the  evi- 
dence, it  was  Tield,  that  the  court  did  not  err  in 
sustaining  a  challenge  for  cause.  Davenport 
Oas-ligM  and  Coke  Company/  v.  2  he  City  of 
Davenport,  18  Iowa,  229. 

33.  In  an  action,  to  which  an  incorporated 
city  was  a  party,  it  was  no  abuse  of  the  "  sound 
discretion  "  vested  in  the  court  to  exclude  from 
the  jury  tax  payers  in  such  city.  Dively  v.  The 
City  of  Cedar  Falls,  21  Iowa,  665. 

34.  Questions  as  to  the  qualification  of  jurors 
are  submitted,  by  the  statute,  to  the  sound  dis- 
cretion of  the  court  trying  the  cause,  and  its 
rulings  will  be  reversed  by  the  supreme  court 
only  when  abuse  of  such  discretion  is  made 
manifest.    Aneon  v.  DwighJk,  18  Iowa,  241. 

36.  The  action  of  the  court  below  in  reject- 
ing a  juror  under  a  challenge  for  actual  bias 
will  not  be  disturbed  unless  it  be  clearly  shown 
th^t  the  discretion  confided  to  the  court  by  the 
statute  has  been  abused.  May  v.  Eiam,  27 
Iowa,  865. 

36.  The  rejection  of  a  juror  because  he  had, 
as  plaintiff,  a  similar  case  pending  in  the  same 
court  against  another  party,  was  held  not  erro- 
neous. Ibid. 

37.  So,  too,  the  rejection  of  another  juror, 
who  was  shown  to  be  an  old  acquaintance  of 
the  plaintiff  and  to  have  received  from  him  a 
full  and  circumstantial  account  of  his  case,  and 
that  he  believed  all  the  plaintiff  stated,  etc., 
but  that  he  had  no  opinion  whether  plaintiff 
was  right  or  wrong,  was  hdd  not  erroneous.  Ibid. 

38.  Must  be  examined  on  vckr  dire.  An 
appellant  cannot  complain  of  a  verdiot,  on  the 
ground  that  one  of  the  jurors  had  formed  and 
expressed  an  unqualified  opinion  or  belief  before 
the  jury  was  impaneled  and  sworn,  when  it 
does  not  appear  that  the  juror  was  examined 
under  oath,  as  to  whether  or  not  he  had  formed 
or  expressed  such  belief.  State  ex  ret.  Viele  v. 
Funck,  17  Iowa,  865 ;  Stewart  v.  Ewbanky  8  Ibid. 
191 ;  The  State  v.  Shelledy.B  Ibid.  477. 

39.  The  recital  in  a  journal  entry,  that  "  the 
jury  was  impaneled,  tried  and  sworn/'  is  not 
sufficient  to  show  that  they  were  examined 
under  oath  as  to  whether  or  not  they  had  formed 
or  expressed  an  unqualified  opinion  or  belief.  Ibid. 


4Xk  Jvacat^  feei.  Where  a  jury  was  impan- 
eled  at  noon  on  Saturday,  and  adjourned  for 
one  hour,  at  6  o'clock,  P.  u.,  after  which  the  trial 
proceeded  until  10  o'clock,  P.  M.,  when  it  was  ad 
joumed  until  Monday  morning,  when  the  jury 
returned  and  heard  arguments  of  counsel,  held 
that  they  were  entitled  but  to  single  mileage, 
and  per  diem  fees  for  two  days.  Ibid.;  and  An-- 
son  V.  Dwight,  18  Iowa,  241. 

IV.  The  Verdict 
a.  Form  and  sufficiency. 

41.  A  finding  of  a  jury  as  to  one  defendant 
in  an  action  on  a  note  is  a  sufficient  assessment 
as  to  his  co-defendant  in  default.  Bernard  ▼. 
Barry  &  Hurst,  1  G.  Gr.  888. 

42.  A  verdict  or  judgment  which  settles  or 
determines  that  a  party  to  a  suit  has  no  interest 
in  the  property  in  controversy  is  ordinarily  suffi- 
cient so  far  as  the  rights  of  that  ]>arty  are  con- 
cerned, though  it  does  not  determine  who  in 
fact  has  such  right.  MeDanid  et  at.  v.  Mary- 
gold  etal.,2  Iowa,  500. 

43.  The  technical  phraseology  of  a  verdict  is 
immaterial  if  the  intention  of  the  jury  is  clearly 
evident.  HarreU  v.  Stringfield,  Mor.  18;  Mc- 
Oreggor,  Laws  dt  Blackmore  v.  ArmiU,  2  Iowa,  80. 

4^  A  verdict  for  a  certain  sum  with  interest 
thereon  from  a  date  mentioned  is  sufficient. 
HaUehba4:k  v.  ffaskins,  12  Iowa,  109. 

46.  Verdict  in  the  following  form :  "And  the 
jury  find  for  the  plaintiff  for  the  note  and  inter- 
est." Held,  that  a  reference  to  the  clerk  to 
assess  the  damages  and  judgment  on  his  report 
for  the  amount  was  sufficient.  Stevens  v.  Camp- 
heU,  6  Iowa,  588. 

46.  Verdict  in  an  action  for  value  of  a  horse : 
"  We,  the  jury,  find  the  value  of  the  horse  to  be 
$160."  Hdd,  tiiat  no  judgment  could  properly 
be  rendered  thereon.  Eno  v.  Hunt,  8  Iowa,  436. 
See  Wise  v.  Hine,  1  G.  Gr.  62. 

47.  Where,  in  an  action  of  replevin,.the  peti- 
tion alleged  the  value  of  the  property  and  that 
the  plaintiff  was  the  absolute  owner,  and  the 
possession  of  the  property  was  taken  under 
the  writ  from  the  defendant  and  delivered  to 
the  plaintiff,  it  was  held,  that  a  verdict  in  the 
following  form,  witli  judgment  following  it, 
was  sufficiently  specific:  '*We,  the  jury,  find 
for  the  plaintiff."  Ncwlien  v.  Reed,  80  Iowa,  496. 

See,  further.  Justice  of  the  Peace;  Re- 
plevin ;  Attachment  ;  Action  of  Right. 
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b.  BeeommitmeTU  and  amendmerU  of. 

48.  Amandment  o£  The  district  conrt  may 
amend  a  verdict  in  a  matter  of  form  at  any  time 
before  final  judgment,  althoagh  at  a  subsequent 
term  of  the  court.    Caru  v.  Watian,  Mor.  52. 

49.  An  informal  or  ambiguous  verdict  may  be 
corrected  or  explained  at  any  time  before  the 
jury  is  discharged.  OrUny.  The  State,  4  G.  Gr. 
140 ;  following  Wright  v.  PhiUips,  2  Ibid.  191. 

60.  The  district  court  has  power  to  put  the 
verdict  of  a  jury  in  form  without  changing  the 
legal  meaning  or  effect  of  the  same.  Armstrong 
V.  Pierson  et  al,,  15  Iowa,  476. 

61.  In  an  action  of  replevin  the  jury  found 
that  the  '*  right  to  the  property  was  in  defend- 
ant." The  defendant  was  a  sheriff,  claiming 
only  by  virtue  of  a  levy.  Held,  that  the  court 
did  not  err  in  adding  his  name  after  the  word 
"  defendant/'  and  the  words  "  of  possession " 
after  "  right."  Ibid, 

62.  A  verdict  defective  in  form  may  be  re- 
formed by  the  court  when  the  intention  of  the 
jury  can  be  ascertained  from  data  given  in  the 
verdict,  or  referred  to  in  the  pleadings  ;  but  the 
court  cannot  supply  an  omission  to  name  the 
amount  of  the  finding  by  reference  to  evidence 
outside  the  record.  Fromme  v.  Jones,  18  Iowa, 
474 ;  see  Moore  v.  Devol,  14  Ibid.  112,  where  it 
was  held  the  court  erred  in  making  a  modifica- 
tion. 

63.  The  court  may  reduce  the  amount  of  a 
verdict,  and  then  enter  judgment  on  it.  Blakely 
V.  Bird,  12  Iowa,  601 ;  Broekman  v.  BerryhiU, 
16  Ibid.  183. 

64.  Recommitment  of.  By  consent  of  par- 
ties a  jury  was  permitted  to  seal  up  their 
verdict,  hand  the  same  to  the  court  by  their 
foreman  and  disperse,  all  of  which  was  done. 
It  was  defective  in  not  assessing  the  amount 
which  the  successful  party  was  entitled  to  re- 
cover. It  was  ?uid,  that  the  court  did  not  err  in 
recommitting  the  verdict  to  the  jury  for  correc- 
tion. It  was  also  held,  that  in  all  such  cases  the 
jury  should  be  present  when  the  verdict  is 
opened.     Tifteld  v.  Adams,  8  Iowa,  487. 

66.  Where  the  verdict  is  informal  the  court 
may  direct  the  jury  to  again  retire,  and  also 
instruct  them  'as  to  the  form  in  which  the 
verdict  should  be  returned.  Bass  v.  Hanson, 
9  Iowa,  563. 

66.  Where,  in  a  suit  upon  an  account,  the 
jury  returned  a  general  verdict  for  the  plaintiff, 
without  stating  the  amount  thereof,  it  was  h^d 


not  erroneous  for  the  court  to  call  tl^em  to- 
gether again,  and  direct  them  to  retire  and  find 
the  amount  due  plaintiff,  they  having  found 
their  verdict,  sealed  it  and  separated,  during  an 
adjournment  of  the  court.  Lee  dk  Co.  v.  Brad- 
way,  25  Iowa,  216.  This  point,  in  substance,  has 
been  frequently  ruled  in  this  court.  (See  Gor- 
don et  al.  V.  Higley,  1  Mor.  13 ;  HarreU  v.  String- 
field,  Ibid.  18 ;  Cane  v.  Watson,  Ibid.  52  ;  PhU- 
lips  V.  Runnels,  Ibid.  891 ;  Wise  v.  Bine,  1  G.  Gr. 
62  ;  Wright  v.  PhiUips,  2  Ibid.  191 ;  Hernng  v. 
Ths  State,  1  Iowa,  206 ;  MacOregor  et  al.  v.  Ar- 
mill,  2  Ibid.  80 ;  Tifleld  v.  Adams,  8  Ibid.  487 : 
Cook  dt  Owsley  v.  Walters,  4  Ibid.  72 ;  Bass  v. 
Hanson,  9  Ibid.  568;  Morrison  ▼.  Overton,  20 
Ibid,  465 ;  Hamilton  v.  Barton,  Ibid.  605.  See, 
also,  Rev.,  §  3084 ;  Brannin  et  al.  v.  Foree  et  al., 

12  B.  Monr.  5C6.    The  case  of  Fromme  v.  Jones, 

13  Iowa,  474,  is  not  in  conflict  with  the  other 
cases  cited.)  Ibid. 

67.  Sealed  verdict:  correction  o£  In  an 
action  upon  a  note,  the  parties  consented  that 
upon  the  agreement  of  the  jury  as  to  their  ver- 
dict after  the  adjournment  of  court,  they  might 
seal  and  return  it  to  the  clerk,  which  was  done. 
The  verdict,  upon  being  opened  the  following 
morning,  was  found  to  be  in  this  form :  **  We, 
the  jury,  find  for  the  plaintiff."  Whereupon  the 
court  had  the  jury  recalled  and  instructed  them 
to  put  their  verdict  in  form,  which  they  did,  by 
adding,  "  for  the  sum  of  $590.40  "—  that  being 
the  amount  of  the  note  sued  upon,  with  interest. 
There  was  no  controversy  as  to  the  amount 
plaintiff  was  entitled  to  recover,  if  entitled  to 
recover  at  all.  Held,  that  there  was  no  error  in 
this  action  on  the  part  of  the  court  below.  Higley 
d  Co.  V.  NeweU,  28  Iowa,  516. 

68.  Brror  without  pr^udioe^  Error  on  the 
part  of  the  court  below  in  refusing  to  receive 
the  first  verdict  offered  by  the  jury,  because 
divided  against  the  several  defendants,  and 
returning  them  to  their  rooms  with  the  direction 
that  they  must  find  a  gross  sum  against  one  or 
all  of  the  defendants,  will  not  operate  to  reverse 
the  case  when  the  appellee  enters  a  remittitur, 
reducing  the  final  verdict  against  the  appellant 
to  the  same  amount  originally  returned  against 
him.    BoweU  v.  WiUiams  et  al.,%9  Iowa,  210. 

IV.  Matters  AFFBCTiNa  the  Vkbdict. 
a.  The  takiTig  of  papers  to  jury  room. 

69.  Account  books.  That  the  jury,  when 
they   retired,  took    with  them    the    plaintiff's 
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Account  book  will  not  vitiate  the  verdict,  nor 
furnish  any  ground  for  a  new  trial.  Turner  v. 
Kelley,  10  Iowa,  674. 

60.  The  jury  have  a  right,  under  section  8068 
of  the  Revision,  to  take  with  them  on  their  retire- 
ment all  books  of  account  that  have  been  read 
in  evidence.  But  this  right  may  be  waived  by 
the  parties.  Datenport  v.  Cummings,  15  Iowa, 
219. 

61.  The  taking  of  depositioiui  that  had  been 
read  in  evidence  in  the  case  by  the  jury  to  their 
room  will  not  vitiate  the  verdict,  where  it  is 
shown  that  the  counsel  of  the  party  complaining 
knew  of  the  fact  and  failed  to  object.  Shields  v. 
Ouffey,  9  Iowa,  322 ;  Davenport  v.  Cummings,  16 
Ibid.  219. 

62.  But  where  a  deposition  taken  by  the  jury 
had  not  been  read  in  evidence  and  contained 
material  testimony,  and  the  complaining  party 
nor  his  counsel  knew  nothing  of  the  taking,  it 
was  7ield,  that  a  new  trial  should  have  been 
ordered.  Coffin  v.  Oepliart,  18  Iowa,  256  ;  Sleio- 
art  V.  TJie  B.  d  M,  R.  R.  Co.,  11  Ibid.  62. 

63.  Notes  of  testimony.  The  reading  by  the 
jury  of  notes  of  testimony,  as  taken  by  one  of 
the  attorneys  on  the  trial,  was  held  insufficient 
to  vitiate  the  verdict.  TJie  State  v.  Aceola,  11 
Iowa,  246 ;  Abel  v.  Kennedy,  8  G.  Qr.  47 ;  Lang- 
worthy  V.  Myers,  4  Iowa,  18 ;  Oreff  v.  Blake,  16 
Ibid.  222. 

64.  Instructions.  The  jury  may  take  the  in- 
structions of  the  court  with  them  when  they  re- 
tire to  consider  upon  their  verdict.  Head  dt 
Metzger  v.  Langworthy  d  Brothers,  16  Iowa,  235. 

66.  Scientifio  works.  Scientific  works  offered 
in  evidence,  in  the  trial  of  a  criminal  action, 
should  not  be  taken  by  the  jury  to  their  room 
when  they  retire  to  agree  upon  their  verdict. 
The  State  of  loioa  v.  QUlick,  10  Iowa,  98. 

66,  Price  current.  Where,  in  an  action  to 
recover  the  value  of  a  lot  of  wheat,  alleged  to 
have  been  sold  by  the  defendant,  copies  of  a 
daily  commercial  price  current  were  admitted 
in  evidence,  it  was  held,  under  section  8068  of 
the  Revision,  that  these  papers  might  properly 
be  taken  by  the  jury  to  their  room  when  they 
retired  for  deliberation ;  and  that  having  re- 
tired without  them  it  was  not  erroneous  for  the 
court  to  send  them  to  their  room,  on  a  request 
from  the  jury  to  that  effect.  Peterson  v.  Havgen, 
84  Iowa,  895. 

See,  further,  on  this  subject,  Nbw  Triai<, 
post. 


b.  Miseonduet  of  jury. 

67.  Drinking  of  intoxicating  liquor.  Where 
a  juror,  after  retiring  with  his  fellow-jurors  to 
consider  their  verdict,  left  the  jury  room  in 
charge  of  the  sheriff,  and  went  to  a  grocery 
where  he  procured  and  drank  a  glass  of  ale  or 
lager  beer,  after  which  he  returned  to  the  jury 
room  and  participated  in  finding  a  verdict,  it 
was  h,eld,  that  the  misconduct  of  the  juror  was 
sufficient  cause  for  setting  aside  the  verdict. 
TJie  State  of  Iowa  v.  Baldy,  17  Iowa,  89. 

68.  The  drinking  of  intoxicating  liquor  by 
one  or  more  of  the  jurors  during  the  discharge 
of  their  .duty  as  such,  constitutes  sufficient 
ground  for  setting  aside  the  verdict,  and  order- 
ing a  new  trial.  The  State  v.  Baldy,  approved  ; 
and  the  decisions,  in  other  States,  bearing  upon 
the  question,  collated.  Ryan  et  al.  v.  Harraio 
et  al.,  27  Iowa,  494. 

See,  also,  CRiHiNAii  Law.  vol.  1,  p.  327. 

69.  Tampering  with  Jury.  While  a  verdict 
for  a  party,  who  corruptly  or  purposely  ap- 
proaches a  juror,  should  unhesitatingly  be  set 
aside,  yet  the  fact  that  the  party  in  whose  favor 
the  verdict  is  rendered  addressed  a  juror,  re- 
specting the  case,  will  not  constitute  sufficient 
cause  to  set  aside  the  verdict,  when  it  is  shown 
that  he  did  not  know  he  was  a  juror,  and  that 
he  immediately  desisted  from  further  conversa- 
tion  on  being  informed  that  he  was.  Wise  db 
HansUp  v.  Bosley,  82  Iowa,  84. 

70.  The  mere  fact  that  one  of  the  jurors  in  a 
case,  in  pursuance  of  a  previous  invitation,  took 
dinner  and  supper  with  one  of  the  attorneys  of 
the  appellee,  during  the  progress  of  the  trials 
will  not  vitiate  the  verdict.  Koester  v.  Tfis  City 
of  Ottumtca,  84  Iowa,  41. 

71.  Oonversations  out  of  court  A  witness, 
after  his  examination  and  during  a  recess  of  the 
court,  stated  in  the  hearing  of  one  of  the  jurors 
some  material  matters  not  elicited  in  his  ex- 
amination. Being  subsequently  recalled  to  the 
stand,  he  was  interrogated  by  the  same  juror, 
and  repeated  the  same  statement  without  ob- 
jection. Held,  no  ground  for  a  new  trial. 
Thrift  V.  Redman,  18  Iowa,  25. 

72.  Statement  of  foots  outside  the  case. 
Statements,  having  no  foundation  in  the  evi- 
dence, as  to  the  character  of  witnesses  and  par- 
ties, and  other  matters  directly  or  remotely 
connected  with  the  case,  made  by  jurors  to  the 
jury  while  in  consultation  upon  their  verdict. 
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may  be  eufficient  ground,  if  established,  for 
setting  aside  the  verdict  and  granting  a  new 
trial.    Darranee  v.  Preston,  18  Iowa,  896. 

73-  The  statement  by  a  Juror  in  the  jury  room 
that  he  knew  a  certain  witness  who  testified  for 
the  party  in  whose  favor  the  verdict  was  found, 
and  that  he  was  a  responsible  and  truthful 
man.  will  not  vitiate  the  verdict,  when  it  is 
shown  by  a  preponderance  of  evidence  that  the 
statement  was  not  made  until  after  the  verdict 
was  found.  Wise  v.  Handip  db  Booley,  82 
Iowa,  84. 

74i  A  juror  has  no  right  to  state  facts  outside 
the  case  to  his  fellow  jurors  after  their  retire- 
ment and  for  their  consideration  in  making  up 
their  verdict.  But  where  there  is  no  showing 
or  ground  to  infer  that  the  matter  stated  by  the 
juror  influenced  the  result  or  leorked  projudi- 
cially  to  the  party  complaining,  the  verdict  will 
not  be  disturbed.  HaU  dt  Co.  v.  BotfVMon,  25 
Iowa,  91. 

76.  DutyofbailifL  The  bailiff  having  a  jury 
in  charge  should  not  speak  to  them  while  de- 
liberating on  their  verdict,  except  to  ask  them 
if  they  have  agreed.  C6U  v.  Swan,  4  G.  Gr. 
82. 

76.  AppUoatlon  of  the  role.  Where  a  bailiff 
having  a  jury  in  charge  informed  them  that 
they  would  be  kept  by  the  court  from  Saturday 
evening  until  Monday  morning,  without  any 
thing  to  eat,  unless  they  agreed  upon  their  ver- 
dict, and  it  appeared  from  the  affidavit  of  a 
juror,  that  in  consequence  of  this,  he  consented 
to  the  verdict,  it  was  hM  sufficient  to  invalidate 
the  verdict.  Ibid. 

77.  Drawing  lots.  A  verdict  which  is  arrived 
at  by  drawing  lots  or  ballotting  is  invalid.  Bih 
hie  V.  McDonald,  7  Iowa,  90. 

78.  Quotient  verdict.  Where  a  jury  agree  in 
advance  to  be  bound  by  a  verdict  arrived  at  by 
each  marking  down  a  se]>arate  amount  and 
dividing  the  aggregate  thereof  by  twelve,  the 
verdict  will  be  held  invalid  and  set  aside. 
Fuller  V.  The  OMeago  and  N,  W.  R.  R,  Co,,  81 
Iowa,  211 ;  Manix  v.*  Malon&y,  7  Ibid.  81 ;  Den- 
ton V.  Lewie,  15  Ibid.  801. 

79.  Verdict  void  in  part.  Where  a  verdict 
arrived  at  in  the  manner  above  indicated  is 
only  void  in  part,  the  valid  portion  will  be  per- 
mitted to  stand  on  the  defendant's  entering  a 
remittitur  as  to  the  excess.  Ihid. 

See,  further.  Criminal  Law. 


c.  Affida/oUe  of  jurymen. 

80.  Affidavits  of  jurors  not  admissible  to  ex- 
plain their  verdict.  Lloyd  v.  McClura,  2  G.  Gr. 
189 ;  Abel  v.  Kennedy,  8  Ibid.  47 ;  Jack  v.  Nab&r  ; 
The  C.  R.  Mo.  River  R.  R.  Co.  v.  WiUetts,  16 
Iowa,  460. 

81.  But  affidavits  may  be  received  to  show 
upon  what  basis  the  verdict  was  found,  if  such 
affidavits  do  not  impeach  the  verdict.  Butt  v. 
TuthiU,  10  Iowa,  685. 

82.  Affidavits  of  jurors  may  be  received  to 
show  misconduct  in  considering  evidence  not 
properly  before  them.  Stewart  v.  Tha  B.  d  M, 
R.  R.,  11  Iowa,  62. 

83.  And  that  the  jury  arrived  at  their  verdict 
in  an  improper  manner,  as  by  dividing  the 
aggregate  amount  each  juror  was  in  favor  of, 
by  twelve,  agreeing  to  adopt  the  quotient  as 
their  verdict.  FuUer  v.  TJie  C.  and  N.  W.  R.  R, 
Co.,  81  Iowa,  187 ;  Manix  v.  Moloney,  7  Ibid.  81 ; 
RvUe  V.  McDonald,  Ibid.  90. 

84.  And  as  to  any  matter  that  does  not  inhere 
in  the  verdict,  as  that  one  of  the  jurors  stated 
to  the  others  what  he  had  heard  outside  the 
case.    HaU  dt  Co.  v.  Robieon,  25  Iowa,  91. 

86.  Affidavits  of  juh>rs  will  not  be  received 
for  the  purpose  of  impeaching  or  avoiding  thei  r 
verdict  in  respect  to  a  matter  which  essentially 
inheres  in  the  verdict  itself.  Cowlee,  admx.,  v. 
The  Chicago,  R.  L  dh  P.  R.  R.  Co.,  82  Iowa,  516 ; 
Cook,  Sargent  dk  Cook  v.  Sypher,  8  Ibid.  484; 
Lloyd  V.  McClure,  2  G.  Gr.  189 ;  Abel  v.  Ken- 
nedy, 8  Ibid.  47. 

86.  It  is  accordingly  Jield,  that  affidavits  of 
jurors  cannot  be  received  for  the  purpose  of 
showing  that  a  juror  read  a  part  of  the  answer, 
and  exhibit  thereto,  which  had  been  held  bad 
on  demurrer,  and  that  he  was  thereby  influenced 
to  consent  to  the  verdict.  Ibid-. 

87t  Kor  to  show  that  it  was  not  assented  to 
by  all  the  jurors.  Oarretty  v.  Br<ueU,  84  Ibid. 
100. 

88.  The  weight  given  to  testimony,  the  calcu- 
lations of  jurors,  and  the  like,  necessarily  inhere 
in  the  verdict  itself,  and  the  affidavits  of  jurors 
in  relation  thereto  cannot  be  received  for  the 
purpose  of  impeaching  their  verdict.  Sail  dk 
Co.  V.  Robieon^  25  Iowa,  91. 

89.  As  to  facts  which  do  not  essentially  inhere 
in  the  verdict,  affidavits  of  jurors  may  be  re- 
ceived. Ibid, 

90.  General  rule.  Affidavits  of  jurors  may 
be  received  for  the  purpose  of  avoiding  a  ver. 
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diet,  to  show  anj  matter  occurring  during  the 
trial  or  in  the  jurj-room,  which  does  not  essen- 
tially inhere  in  the  verdict  itself — as  that  a 
juror  was  improperly  approached  by  a  party, 
his  agent  or  attorney ;  that  witnesses  or  others 
conversed  as  to  the  facts  or  the  merits  of  the 
cause,  out  of  court,  and  in  the  presence  of  jurors ; 
that  the  verdict  was  determined  by  aggregation 
and  average,  or  by  lot,  or  game  of  chance,  or 
other  artifice,  or  improper  manner.  But  such 
affidavits  may  not  be  received  to  show  any  mat- 
ter which  does  essentially  inhere  in  the  verdict  — 
as  that  the  juror  did  not  assent  to  it,  that  he 
misunderstood  the  instructions  of  the  court,  the 
statements  of  the  w^itnesses,  or  the  pleadings  in 
the  case  ;  that  he  was  unduly  influenced  by  his 
fellow-jurors,  or  mistaken  in  his  calculation  or 
judgment ;  or  other  matters  resting  alone  in  the 
juror's  breast.  The  previous  decisions  of  this 
and  some  of  the  other  States  reviewed.  Wright 
V.  The  lU.  d  Miss.  Telegi-aph  Co.,  20  Iowa,  195. 

91.  Jurors  cannot  be  compeUad  to  show 
basis  of  verdict.  The  court  has  no  power  to 
compel  jurors  to  state  or  show  upon  what  basis 
they  arrived  at  their  verdict.  Forshee  v.  Abrams, 
2  Iowa,  571 ;  Orady  v.  77w  State,  4  Ibid.  461 ; 
Crumley  v.  Adkins,  12  Ibid.  868. 

d.  Other  matters. 

92.  Signing  of  verdict.  It  is  not  essential  to 
the  validity  of  a  verdict  that  it  should  be  signed 
by  all  the  jurors.  Rusch  v.  The  CUy  of  Daterb- 
portf  6  Iowa,  443. 

93.  Where  a  jury  delivered  a  verdict  in  writ- 
ing to  the  clerk  which  was  not  signed  by  either 
of  the  jurors,  and  the  following  morning  when 
the  verdict  was  read,  it  was  objected  to  by  the 
counsel  of  one  of  the  parties  on  the  ground  that 
it  was  not  signed  by  the  jurors,  and  the  jury 
were,  without  objection  of  either  party,  per- 
mitted to  sign  their  verdict,  and  where,  after  an 
absence  of  some  time,  they  signed  a  written 
statement  to  the  court  to  the  effect  that  they 
could  not  agree  upon  a  verdict,  after  which  they 
were  brought  into  court,  and  upon  being  inter- 
rogated, several  of  the  jurors  replied  that  the 
verdict  read  in  the  court  was  the  unanimous 
verdict  of  the  jury  when  delivered.  Held,  1. 
That  the  plaintiff  was  entitled  to  a  judgment 
upon  the  verdict  as  returned  in  the  first  in- 
stance by  the  jury.  2.  That  the  jury,  after 
separation,  could  not  be  allowed  to  say  it  was  not 
their  verdict.    8.  The  fact  that  the  party  in 


whose  favor  the  verdict  was,  did  not  object  to 
the  jury  going  out  to  sign  their  verdict,  did  not 
exclude  him  from  moving  for  judgment  on  the 
original  verdict.    Miller  v.  Mdbon,  6  Iowa,  456. 

94.  Sunday  verdiot  A  verdict  received  and 
judgment  entered  on  Sunday  are  void.  Davis 
V.  Fish,  1  G.  Gr.  406. 

96.  But  a  j  udgment  will  not  be  reversed  on  the 
ground  that  the  verdict  was  received  and  judg- 
ment rendered  on  Sunday,  when  the  only  evi- 
dence of  that  fact  brought  before  the  appellate 
court  is  the  recitation  of  the  clerk  in  making  up 
the  journal.    Knight  v.  KeUey,  10  Iowa,  104. 

96.  Separation  of  Jury.  By  agreement  of 
parties  the  jury  had  leave,  after  agreeing  upon 
their  verdict,  to  separate.  It  was  afterward 
agreed  that  the  sealed  verdict  of  eleven  jurors 
should  be  received,  after  which  the  jury  separ- 
ated. Held,  a  waiver  of  exceptions  because  of 
such  separation.  Woods  v.  The  Commissioners 
of  Van  Buren  County,  Mor.  441. 

97.  That  the  jury  were  permitted  to  separate 
for  a  short  time  and  for  a  necessary  purpose 
furnishes  no  sufficient  cause  for  interference 
with  their  verdict,  where  it  is  not  shown  that 
any  prejudice  resulted  to  the  party  complaining. 
Boggs  v.  The  Chicago  and  Northwestern  BaUroad 
Company,  29  Iowa.  577. 

98.  A  verdict  was  agreed  upon  after  the 
adjournment  of  the  court,  in  the  night,  and 
was,  without  the  consent  of  the  parties,  sealed  up 
by  the  jury,  and  by  them  placed  in  the  hands  of 
the  bailiff,  to  be  by  him  delivered  to  the  clerk, 
whereupon  the  jury  separated.  The  bailiff  de- 
livered the  sealed  verdict  to  the  clerk,  and  the 
same  was  the  next  morning  read  in  open  court 
and  assented  to  by  the  jury  as  their  verdict. 
Held,  that  there  were  no  irregularities  sufficient 
to  invalidate  the  verdict.  Following  Cook  <fe 
Owsley  V.  Walters,  4  Iowa,  72;  Heiser  v.  Van 
Dyke,  MarHn  dt  Co.,  27  Ibid.  359. 

99-  The  court,  before  a  jury  is  sworn  and 
before  the  cause  is  submitted  to  them,  may  per- 
mit  the  jury  to  separate,  or  it  may  keep  together 
in  charge  of  the  proper  officer.  (Code  of  1851, 
§  3011).     The  State  of  Iowa  v.  OiUiek,  10  Iowa, 

98. 

100.  Unsealing  of  verdict.  Where  a  sealed 
paper  containing  the  verdict  of  a  jury  was  given 
to  the  foreman  to  be  delivered  to  the  clerk,  in  ac- 
cordance with  the  instruction  of  the  court,  and 
it  accidentally  became  unsealed  when  in  the 
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poBflesBion  of  the  foreman,  Tield,  that  the  verdict 
was  not  thereby  vitiated.  Ban  v.  Hanson,  9 
Iowa,  563. 

101.  Various  grounds.  It  was  shown  that 
1  arors,  during  the  progress  of  the  trial  and  daring 
the  argument  of  counsel,  engaged  in  reading 
newspapers,  that  the  instructions  of  the  court 
were  not  read  tothe  jury  before  it  retired ;  that 
those  asked  by  the  appellant  were  not  read  after 
the  jury  retired,  and  that  the  verdict  was  found 
without  all  of  the  jurors  having  either  read  or 
heard  read  all  the  instructions  of  the  court. 
It  was  hdd,  that  these  facts  did  not  warrant  the 
supreme  court  in  reversing  the  judgment  of 
the  court  below  on  the  verdict.  Langtoorthj/  v. 
Myers,  4  Iowa,  18. 

102.  Variance  in  name :  pleading.  In  an  ac- 
tion the  account  sued  upon  purported  to  be  in 
favor  of  Rhodes  Lee  &  Co.  against  Brad  way,  hut 
the  case  was  entitled  Lee  dt  Co.  v.  Brad/way  in  the 
petition,  and  all  of  the  other  papers  in  the  case. 
The  verdict  was  in  favor  of  the  plaintiff,  as 
stated  in  the  account.  It  not  appearing  that 
plaintiffs  were  not  the  same  parties  in  whose 
names  the  account  was  made  out,  and  it  being 
probable,  from  matters  in  the  record,  that  Rhodes 
was  merely  the  Christian  name  of  Lee,  the  court 
refused  to  disturb  the  verdict.  Lee  dk  Co,  v. 
Bradioay,  25  Iowa,  216. 

V.  Special  Findings. 

103.  When  proper.  The  court  may  properly 
instruct  the  jury,  in  the  trial  of  any  issue  in  the 
foreclosure  of  a  mortgage,  to  find  a  special  ver- 
dict. (Rev.  1860,  §  3079.)  Cwrleton  v.  Byington 
St  al.,  18  Iowa,  482. 

104.  When  demandable.  A  party.is  entitled 
to  a  special  verdict  only  upon  material  facts 
upon  which  issue  has  been  joined  by  the  plead- 
ings in  the  case ;  and  it  should  be  in  a  form 
which  does  not  involve  a  statement  of  the  evi- 
dence or  conclusion  of  law.  Hatfield  v.  Lock- 
tDood,  18  Iowa,  296. 

106.  Inconsistenoy  ot  Where  a  part  of  the 
special  findings  were  inconsistent  with  the  gen- 
eral verdict  a  new  trial  as  to  those  issues  was 
ordered,  and  the  parties  held  concluded  by  the 
rest  of  the  special  verdict.  Davenport  8,  F. 
Association  v.  TTu  N.  A.  F,  L  Co.,  16  Iowa,  74. 

106.  Judgment  on  special  findings.  Where 
the  jury  return  special  findings,  without  any 
general  verdict,  the  court  may  render  judgment 
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on  such  special  findings  when  the  amount  to 
which  plaintiff  is  entitled  under  the  law  is  clear 
therefrom.  HeLphrey  v.  Chiaago  and  Bock  IsUmd 
Bailroad  Company,  29  Iowa,  480. 

107.  To  justify  a  court  in  rendering  a  judg- 
ment upon  a  special  finding  of  facts  against  the 
general  verdict,  under  section  8080  of  the  Revis- 
ion of  1860,  such  finding  must  be  inconsistent 
with  the  general  verdict,  and  when  taken  to- 
gether with  the  facts  admitted  in  the  pleadings, 
must  be  sufficient  to  establish  the  right  to  re- 
cover. Lamb  v.  The  First  Presbyterian  Society 
of  MarshaUown,  20  Iowa,  127 :  WUhelmi  v.  Leon- 
ard, 13  Ibid.  330;  Hardin  y.Branner,26  Ibid. 
364 ;  Bonham  v.  The  Iowa  Central  Ins.  Co.,  Ibid. 
328;  8t.  Louis  d  Cedar  Bapids  B.  B,  Co.  ▼. 
JBkMns,  30  Ibid.  279  ;  Jemmison  et  al.  v.  Chray  et 
al.,  29  Ibid.  537 ;  Clark  v.  Warner,  82  Ibid.  219. 

108.  And  the  inconsistency  must  affirma- 
tively appear.  Mershon  v.  The  Nat,  Ins.  Co.,  84 
Iowa,  87. 

109.  Failure  of  Jury  to  return.  The  failure 
of  the  jury  to  return  a  special  verdict  upon  a 
particular  {question  submitted  to  them  consti- 
tutes no  ground  for  a  new  trial ;  especially  where 
the  general  verdict  is  warranted  by  the  evidence. 
Dively  v.  The  City  of  Cedar  Falls,21  Iowa,  227 : 
Garretty  v.  BrazeU,  34  Ibid.  100. 

110.  Zhror  without  pr^udioe^  Though  a 
special  finding  of  the  jury  is  not  warranted  by 
the  testimony,  the  judgment  will  not  be  dis- 
turbed if  the  general  verdict  is  sustained  by  the 
evidence.  Ibid, 

111.  BfEisot  of  speoial  finding.  The  special 
finding  concludes  everything  but  the  question 
of  damages.  Hence  it  is  bad  practice  to  have 
the  jury  find  first  whether  a  trespass  was  joint 
and  several,  and  then  whether  there  was  any, 
SemUe,    Eddy  v.  Howard,  23  Iowa,  176. 

112.  Refusal  to  submit  special  interrogato 
ries.  The  refusal  of  the  trial  court  to  submit  to 
the  jury  for  their  special  finding  thereon  inter- 
rogatories  asked  by  one  of  the  parties,  which 
are  not  ultimate  in  their  nature,  and  which  are 
so  framed  as  that  the  jury  could  not  well  con- 
sider or  answer  them  without  great  danger  of 
confusion'  and  misapprehension,,  constitutes  no 
ground  for  a  reversal  of  the  judgment.  Phxenia 
V.  Lamb  et  al.,  29  Iowa,  352. 

113.  The  action  of  the  court  below  in  refusing 
to  return  the  j  ury  to  their  room  to  find  specifically 
upon  certain  questions  which  they  had  failed  and 
signified  their  inability  to  answer,  will  not  be  di»> 
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turbed  when  it  is  not  apparent  that  in  this  there 
was  abuse  of  discretion  on  the  part  of  the  trial 
eourt.  Chreefdeaf  y.  lUinois  CerUrcU  EaUroad 
Gampany,  29  Iowa,  14. 

114.  The  refusal  of  the  court  to  request  the 
jury  to  find  specially,  not  in  respect  to  a  single 
fact,  but  upon  a  conclusion  drawn  from  many 
facts,  and  involving  the  issue  to  be  tried,  is  not 
erroneous.  Such  a  course  is  not  contemplated 
by  section  8079  of  the  Revision.  The  Home  In- 
surance Co.  V.  The  North-western  Packet  Co.,  32 
Iowa,  228. 

116.  Disagreement  of  Jury  in  special  verdict. 

If  the  jury  fail  to  agree  in  a  special  finding,  their 
answer  showing  such  disagreement  is  the  same 
as  no  answer,  and  can  have  no  effect  in  the  case. 
Ibid.,  and  Hardin  v.  Branner,  26  Iowa,  864. 

As  to  Qualification,  Challenge,  Separation  and 
Conduct  of  Jurors,  in  criminal  cases,  see  Cbih- 
INAL  Law,  page  824,  et  seq. 

See,  also.  New  Tbial;  Justice  of  the 
Peace  ;  Constitutional  Law, 


JUSnOB  OF  THB  PBAOB. 

I.  PowBBS  AND  Duties. 
a.  OeneraUy, 
h.  Docket  entries. 

II.  JXTBISDICTION. 

a.  As  to  amount, 

b.  As  to  subject-matter, 
e.  Geographical  extent, 
d.  Other  matters. 

in.  Pleading  and  Practice. 

a.  Generally, 

b.  Original  notice. 

IV.  Judgment,  Form  and  Suppicienot. 

V.  Practice  on  Afpeal. 

a.  Requisites  of  transcTvpt. 

b.  Correction  of  transcript, 

c.  Other  matters. 


I.  Powers  and  Dutibb. 

a.  Generally, 

1.  No  power  to  grant  a  new  tiiaL  A  justice 
of  the  peace  has  no  right  to  set  aside  the  ver- 
dict of  a  jury  and  grant  a  new  trial.  Helmick 
Y,  Johnson,  Mor.  89. 

2. nor  to  entertain  a  motion  in  arrest  of 

judgment  or  to  set  aside  the  verdict  of  a  jury. 


Rhodes  v.  De  Bow,  5  Iowa,  260;  Dupont  v. 
Downing,  6  Ibid.  173. 

3. nor  to  open  a  Judgment  by  default  for 

want  of  further  appearance^  Where  the  de- 
fendant has  appeared  and  answered  but  failed 
to  appear  on  the  day  to  which  the  cause  is  con- 
tinued. The  defendant  cannot  be  said  in  such 
case  to  be  in  default  within  the  meaning  of  sec- 
tion 8886  of  the  Revision.*  (Code  of  1878,  § 
8548.)  Douglchss  v.  Langdon,  dk  Bro,,  29  Iowa, 
245. 

4.  nor  to  appoint  an  attorney  in  behalf 


of  the  State  in  a  criminal  prosecution  before 
him,  and  the  county  is  not  liable  for  services 
rendered  under  such  an  appointment.  Davis  v. 
Linn  County,  24  Iowa,  508;  White  v.  Fblk 
County,  17  Ibid.  418. 

6. nor  to  try  a  prisoner  himself  after 

demand  of  Jury  and  render  a  judgment  against 
him  for  fine  and  costs.  Dupont  v.  Downing,  6 
Iowa,  172. 

6. nor  to  hold  oonrt  in  another  town- 
ship at  the  request  of  a  justice  resident  there, 
Ely  V.  Dillon,  21  Iowa,  47. 

7. nor  to  dismiss  case  because  change 

of  venue  was  erroneously  granted.  A  justice 
of  the  peace  to  whom  venue  in  the  case  had 
been  changed,  cannot  dismiss  the  action  because 
the  change  was  erroneously  granted.  Marshall 
d  McKee  v.  Kinney,  1  Iowa,  96. 

8.  Nature  of  duties.  The  duties  of  justices 
of  the  peace  are  both  judicial  and  ministerial  in 
their  character.  Gowing  v.  GowgiU  et  al,,  12 
Iowa,  495. 

b.  Docket  entries, 

9.  The  provisions  of  the  Code  of  1851,  requir- 
ing a  justice  to  keep  a  docket,  is  directory,  and 
if  he  fails  to  obey  its  directions  the  proper  rem- 
edy is  against  him  by  compelling  him  under  the 
proper  process  to  make  such  entry.  Houston  v. 
WalcoU  &  Co.,  1  Iowa.  86. 

10.  Motions  to  exclude  evidence.  The  State 
does  not  require  a  justice  of  the  peace  to  enter 
upon  his  docket  motions  made  to  exclude  or  re- 
ject evidence  offered  upon  the  trial,  and  in 
response  to  a  writ  of  error  when  such  is  not 
necessary  to  enable  the  district  court  to  judge 
of  the  correctness  of  his  ruling  upon  the  admis- 

*  Section  8886.  Judgment  of  nonsuit  or  by  default 
may  be  set  aside  by  tne  Justice,  at  any  time  within 
six  days  after  h^Vojg  rendered,  if  the  party  applying 
therefor  can  show  a  satisfactory  excuse  for  hti 
default. 
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flion  or  rejection  of  such  evidence.    Miller  v. 
ai^ea,  9  Iowa,  446. 

11.  Bntrles  niAde  after  allowance  of  an  ap- 
peal, to  the  effect  that  the  appellee  had  consti- 
tuted the  justice  his  agent,  and  that  the  appellant 
had  constituted  another  person  as  his  agent  with 
authority  to  settle  the  matter  in  controversy, 
and  that  a  proposition  of  settlement  had  been 
accepted,  are  not  such  entries  as  can  be  made 
by  the  justice  in  his  official  capacity,  and  are  of 
no  validity.    Kimpson  v.  Huntt  4  Iowa,  840. 

12.  The  nature  of  the  cause  of  action  and 
amount  claimed  must  be  entered  on  the  docket, 
and  these  entries,  where  there  is  no  written  pe- 
tition, are,  on  appeal,  the  proper  evidence  of 
what  is  claimed  by  the  plaintiff.  Shawg  v.  Bruce, 
8  Iowa,  824. 

13.  Oonversations  between  the  parties  or 
their  attorneys,  in  regard  to  the  action  pending, 
should  not  be  entered  by  the  justice  in  his  docket. 
J.  <fi  1.  Kuhn  V.  Bone,  10  Iowa,  892. 

14.  The  substance  of  oral  pleadings  should 
be  entered  on  his  docket.  In  doing  this  he  must 
not  state  his  own  inferences,  but  the  substance 
of  the  facts  relied  on.  Jordan  <fe  Miller  v.  Quick, 
11  Iowa,  9. 

16.  But  this  provision  of  the  statute  is  direc- 
tory, and  a  failure  on  the  part  of  the  justice  to 
observe  it  will  not  prejudice  the  rights  of  a 
party.    Sinnamon  v.  Melboum,  4  Q.  Qr.  309. 

16.  Where  there  is  a  written  petition  it  need 
not  be  copied  into  the  docket.  Boon  v.  OvTy  4 
G.  Gr,  804. 

II.   JUKISDICTION. 

a.  AetoamaurU, 

17.  Amount  claimed  the  criterion.  The 
fifty' dollar  limitation  of  a  justice's  jurisdiction 
refers  to  the  amount  for  which  judgment  is 
claimed  and  not  to  the  whole  amount  of  plain- 
tiff's account.    Hall  v.  Biever,  Mor.  113. 

18.  When  the  amount  in  controversy  meas- 
ures the  jurisdiction,  the  test  is  the  amount 
claimed  and  not  the  amount  found,  or  that  may, 
on  the  face  of  the  instrument  declared  on,  ap- 
pear due.  Bush  Y.  Bison,  Mor.  316 ;  Stone  v. 
Murphy,  2  Iowa,  36;  GtUberteon  4b  Finch  v. 
TfrmUnson,  Mor.  404. 

19.  Where  setoff  is  pleaded.  Action  before 
a  justice  for  $48;  defendant  filed  a  set-off  for 
$51.92,  but  claimed  a  balance  due  him  of  $7  or 
$8.  Held,  that  the  set-off  was  within  the  juris- 
diction of  the  justice.  Weet  ▼.  Hatfield,  Mor.  493.  ' 


(When  this  decision  was  made  $  50  was  the 
extent  of  a  justice's   jurisdiction  in  amount.) 

h.  As  to  subject-matter, 

20.  When  title  to  real  estate  is  involved. 

Justices  of  the  peace  are  inhibited  from  taking 
jurisdiction  in  cases  where  title  to  real  estate  is 
involved.  Cox  v.  Oraham,  3  Iowa,  847.  (Code 
of  1851,  g  2262 ;  Revision  of  1860,  §  8850 ;  Code 
of  1873,  §  3508.)*      ' 

21.  Where  question  is  raised  by  answer. 
A  defendant  cannot  have  a  suit  before  a  justice 
of  the  peace  dismissed  on  the  ground  that  the 
answer  filed  by  him  raises  the  question  of  title. 
The  answer  or  plea  of  the  defendant  is  not  the 
test  of  the  jurisdiction.  Ibid, 

22.  Should  it  be  made  to  appear  on  the  trial 
that  the  title  to  real  estate  is  involved,  it  may 
operate  to  transfer  the  cause  to  the  district 
court,  but  not  to  dismiss  the  case.  Ibid. 

c.  Oeoyraphical  extent, 

23.  In  attachment  and  replevin  prbceedings. 

The  jurisdiction  of  a  justice  of  the  peace,  in  at- 
tachment proceedings,  is  not  limited  to  the  town- 
ship in  which  the  defendant  resides  or  the  prop- 
erty may  be  found,  but  is  co-extensive  with 
the  county.    Leversee  v.  Reynolds,  13  Iowa,  310. 

24.  And  the  same  rule  prevails  in  replevin 
cases.    Biddle  v.  AUender  et  al.,  14  Ibid.  410. 

26.  Determination  of  limits.  A  justice  of 
the  peace  may  determine,  ex  officio,  that  prem- 
ises described  as  being  in  a  certain  section, 
township  and  range,  are  within  the  geographi- 
cal limits  of  his  jurisdiction.  WriglU  et  al,  v. 
P;ii«tp*,2G.  Gr.  191. 

26.  Venue.  Where,  in  an  action  of  replevin,, 
commenced  before  a  justice  of  the  peace,  the 
property  is  removed  to  another  county  before 
service  of  the  writ,  this  does  not  affect  the  ju- 
risdiction of  the  justice  before  whom  the  action 
was  commenced.  Craft  v.  Pranks,  84  lowa^ 
504. 

27.  The  language  of  section  8858  of  the  Re- 
vision, providing  that  actions  of  replevin  may 
be  commenced    in  any  county  and  township 

Section  3849.  The  jurisdiction  of  Justices  of  the 
peace,  when  not  specially  restricted,  is  geosraphi- 
cally  co-extenslve  with  their  respective  counties. 

SSG.  3850.  Within  the  prescribed  limit,  it  extends 
to  ail  civil  oases  (except  cases  by  equitable  proceed- 
ings, and  cases  where  the  question  of  title  to  any 
real  estate  may  arise),  where  the  amount  in  contro- 
versy does  not  exceed  $100 ;  and  by  consent  of  par- 
ties, it  may  be  extended  to  any  amount  not  exceeding 

laoo. 
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wherein  any  portion  of  the  property  is  found, 
is  construed  to  relate  to  the  location  of  the 
property  at  the  time  the  action  is  commenced, 
and  not  to  that  where  the  property  is  found 
when  seized  under  writ.  Ibid. 

28.  When  acting  for  another  Justice.  Wheth- 
er a  justice  of  the  peace  elected  for  one  town- 
ship may  not  under  certain  circumstances  hold 
a  court  in  another  township  at  the  request  of  a 
resident  j  ustice,  qtL&ry  f     Ely  v.  Dillon,  21  Iowa. 

47. 

29.  That  the  justice  who  tried  the  cause  had 
no  jurisdiction  is  not  sufficient  ground  for  dis- 
missing the  action,  when  the  one  before  whom 
the  case  was  commenced  did  have  jurisdiction. 
Only  those  acts  are  void  which  were  done  by 
the  justice  who  had  no  jurisdiction.  Ilnd. 

30.  FreBumption.  An  action  against  the  de- 
fendants, one  of  whom  resided  in  the  township 
in  which  the  action  was  brought,  while  the 
other  lived  in  another  township  of  the  same 
county.  The  latter  appeared  before  the  justice 
and  moved  to  dismiss  tlie  action,  for  the  reason 
that  he  resided  in  another  township,  and  notice 
was  served  tlierein.  This  motion  was  sustained 
by  an  affidavit.  The  motion  was  overruled  and 
the  case  removed  to  the  district  court  by  writ  of 
error.  The  return  of  the  justice  to  the  writ  of 
error  showed  that  the  defendant  was  a  non-resi- 
dent of  the  township  in  which  the  action  was 
brought,  but  did  not  show  where  service  was 
made  ;  Tield,  that  as  the  want  of  jurisdiction  was 
not  shown  by  the  return,  there  was  no  error  in 
affirming  tlie  judgment  of  the  justice.  Johnson 
V.  Ryan,  10  Iowa,  588. 

d.  Other  matters. 

31.  Justices  of  the  peace  have  limited  and 
special  jurisdiction  measured  by  the  statute. 
Cook  V.  The  United  JStates,  1  Gt.  Gr.  39 ;  Baurose 
V.  The  State,  1  Iowa,  874. 

32.  Infracticns  of  city  ordinances.  A  justice 
of  the  peace  has  not  jurisdiction  to  hear  and  de- 
termine a  criminal  prosecution  for  a  violation  of 
a  city  ordinance  under  the  general  law  for  the 
incorporation  of  towns  and  cities,  except  in  cases 
where  the  city  council  has  provided  therefor 
pursuant  to  section  1088  of  the  Revision.  Good- 
rich V.  Brown,  80  Iowa,  291. 

33.  Defective  notice.  A  judgment  by  default 
rendered  by  a  justice  of  the  peace,  upon  a  notice 
served  only  four  days  before  the  day  upon  which 
the  judgment  was  rendered,  is  not  void  for  want  I 


of  jurisdiction.  It  is  not  a  case  of  no  notice, 
but  merely  of  defective  notice,  and  the  error  of 
the  justice  in  holding  it  sufficient  must  be  cor- 
rected in  the  manner  provided  for'the  correction 
of  other  errors.    Shea  v.  QyinUn,  80  Iowa,  68. 

34.  Where  Justice  has  no  power  to  act. 
Where  a  justice  of  the  peace  to  whom  a  case 
for  assault  and  battery  had  been  sent  on  change 
of  venue  from  another  justice,  refused  to  act, 
and  the  officer  in  charge  of  the  defendant  and 
against  his  objection  took  him  before  another 
justice  of  the  peace,  who,  against  ll^e  continued 
objection  of  defendant,  proceeded  to  try  the  case, 
and  rendered  judgment  therein  against  the  de- 
fendant, it  was  held,  that  the  judgment  was  void 
for  want  of  jurisdiction.  Connell  v.  Stelson,  88 
Iowa,  147. 

36.  Term  of  office.  The  term  of  office  of  a 
justice  appointed  to  fill  a  vacancy  continues  only 
to  the  next  election,  when  the  vacancy  can  be 
filled,  and  until  a  successor  is  elected  and  quali- 
fied.   Desmond  v.  McCarthy,  17  Iowa,  625. 

III.  Pleading  anp  Practice. 
a.  QeneraUy. 

36.  Technical  precision  and  nicety  in  plead- 
ings are  not  required  in  an  action  before  a  justice 
of  the  peace.  Levi  v.  McCraney,  Mor.  91 ;  Gut- 
bertson  dk  Mnch  v.  Tomlinson,  Ibid.  404;  WrigM 
V.  PhiUips,  2  G.  Gr.  191 ;  Taylor  v.  Barber, 
Ibid.  360 ;  Packer  v.  Cockyane,  3  Ibid.  Ill ;  Bur- 
ton V.  HiU,  4  Ibid.  879. 

37.  The  strict  rules  of  pleading  and  practice 
will  not  be  enforced  in  a  justice's  court.  Hughes 
V.  Miller,  2  G.  Gr.  9.  The  proceedings  will  be 
charitably  construed  and  the  parties  not  held  to 
technical  nicety.  HaU  v.  Monolian,  1  Iowa,  664; 
Sinnamon  v.  Melbourn,  *4  G.  Gr.  309 ;  Teagar- 
den  V.  Baker,  9  Iowa,  271 ;  Oreff  v.  Blake,  16 
Ibid.  222 ;  Blake  v.  Qraoes,  18  Ibid.  312;  Shea  v. 
Limngston,  82  Ibid.  168 ;  West  v.  Moody,  88  Ibid. 
187. 

38.  Failure  to  plead  payment  In  an  action 
on  account  before  a  justice  of  the  peace,  it  was 
held,  that  the  defendant  might  prove  payment 
at  the  time  he  received  the  articles,  under  a 
general  denial  of  all  indebtedness.  West  v. 
Moody,  88  Iowa,  137. 

39.  So  also  it  was  held,  that  a  judgment  would 
not  be  disturbed  because  the  jury  may  have  al- 
lowed defendant  payments  not  pleaded,  under  a 
general  denial  of  plaintiff's  account,  and  where 
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it  appeared  that  a  fall  iiiYestlgation  of  the  state 
of  aooonntfl  between  the  parties  was  had.  Miller 
T.  C(U9ady,  25  Iowa,  828. 

40.  Motions  for  more  apeoifio  statement. 
Heldf  also,  that  the  provisions  of  the  statute  re- 
specting motions  for  a  more  specific  statement 
are  not  to  be  rigidly  applied  in  these  courts. 
Shea  T.  LitingsUm,  82  Iowa,  158. 

41.  The  pleading  may  be  oral  or  In  writing, 
but  when  oral  their  substance  should  be  entered 
on  the  docket  by  the  justice.  He  is  not  required 
to  set  out  in  detail,  but  only  the  substance  of 
what  is  claimed.  SUme  v.  Murphy,  2  Iowa,  85 ; 
Sea/re  v.  Tubbe,  4  G.  Gr.  409 ;  Sinnamon  v.  Md- 
bovm.  Ibid.  809 ;  Sail  v.  Monahan,  1  Iowa,  654 ; 
DW^  V.  Nueum,  17  Ibid.  288. 

42.  But  the  neglect  of  the  justice  to  do  this 
will  not  prejudice  the  rights  of  the  parties. 
Binnarrion  v.  Melboum,  4  G.  Gr.  809. 

43.  Aooount  or  contract  should  be  filed. 
While  a  petition  is  not  necessary,  yet  if  the  suit 
is  upon  a  note  or  account  it  should  be  filed  with 
the  justice.    Sears  v.  Tvbbe,  4  G.  Gr.  409. 

44.  But  a  judgment  will  not  be  reversed  by 
the  supreme  court  for  the  reason  that  no  bill  of 
particulars  is  found  among  the  papers  of  the 
justice.    NeU  v.  NeH,  Mor.  491. 

46.  Where  a  sworn  petition  is  filed  which 
does  not  ecUl  for  a  sworn  answer,  the  answer 
need  not  be  in  writing.  PreiberUheyser  v.  BUc. 
hatach,  10  Iowa,  587.     * 

46.  Oeneralrole:  petition  in  replevin.  Pro. 
ceediugs  before  justices  of  the  peace  are  to  be 
liberally  construed,  and  every  fair  and  reason- 
able intendment  may  be  indulged  in  to  sustain 
them;  but  imperative  statutory  requirements 
cannot  be  dispensed  with,  nor  their  absence  ex- 
cused. Accordingly,  in  an  action  gf  replevin 
before  a  justice  of  the  peace,  where  the  petition 
was  not  sworn  to,  etc.,  it  was  Tield,  that  Revision, 
section  8558,  applies  in  all  substantial  particu- 
lars.   Cure  V.  Wilson,  25  Iowa,  205. 

47.  Items  of  account.  The  plaintiff,  in  an 
action  in  a  justice's  court,  claimed  for  making 

a  Bet  of  teeth  upon  silver  plate,"  for  making  a 
set  of  teeth  upon  gold,*'  for  "filling  teeth" 
and  for  "  extracting  teeth,"  giving  the  dates  of 
the  several  items.  Held,  that  the  charges  were 
sufficiently  specific  to  require  the  defendant 
to  respond  thereto,  and  that  the  court  below 
did  not  err  in  overruling  defendant's  motion 
for  a  more  specific  statement.  Broyifiell  v.  Smith, 
18  Iowa,  287. 


« 


it 


48.  Proof  under  general  claim.  In  an  action 
in  a  justice's  court,  for  the  loos  of  a  trunk,  the 
plaintiff  may  prove  how  the  trunk  came  into 
the  hands  of  the  defendant  and  the  manner  of 
the  general  loss  under  a  general  daim.  Byere 
as  Next  Friend  v.  The  Leasees  of  the  Des  Moines 
Valley  Bailroad  Company,  21  Iowa,  54;  see 
Oreff  V.  Blake,  16  Ibid.  222. 

49.  Failure  to  deny  allegations.  When  the 
record  of  a  cause  in  a  justice's  court  showed 
that  the  defendant  filed  an  answer,  and  there- 
upon moved  to  dismiss  the  action  for  want  of 
jurisdiction,  which  was  overruled ;  whereupon 
he  withdrew  from  the  cause,  it  was  heldy  that 
he  could  not  thereafter  object  to  the  judgment 
on  the  ground  that  the  allegations  of  his  answers 
were  not  denied  by  the  plaintiff.  Cox  v.  Qraha/m, 
8  Iowa,  847. 

60.  Nonsuit:  non-appearanoe  of  plaintiff. 
Where  an  action  is  founded  upon  an  instrument 
in  writifig,  filed  with  the  justice,  and  when  the 
signature  is  not  denied  under  oath,  a  nonsuit 
should  not  be  granted  for  non-appearance  of  the 
plaintiff.  Jemtt  et  al.  v.  McClelland,  8  G.  Gr. 
568. 

61.  The  plaintiffs  in  an  action  in  a  justice's 
court  may  dismiss  the  same  without  the  consent 
of  the  defendant,  at  any  time  before  a  set-off  is 
claimed  by  the  filing  of  a  written  answer  or  by 
an  oral  answer  entered  on  the  justice's  docket. 
J,  d  1.  Kuhn  v.  Bone,  10  Iowa,  892. 

62.  Should  not  be  granted  if  plaintiff  appears 
before  motion  is  decided.  A  motion  for  non- 
suit OQ  the  ground  of  plaintiff's  failure  to  ap- 
pear should  not  be  granted.  If  appearance  is 
made  before  the  motion  is  decided.  Wright  v. 
PhiUips,  2  G.  Gr.  191. 

63.  The  fdlure  to  mark  filled  an  instru- 
ment declared  on  before  a  justice  of  the  peace 
will  not  prejudice  the  rights  of  a  party.  It  la 
both  the  right  and  duty  of  the  justice  in  such 
case  to  make  such  indorsement  nunc  pro  tunc 
or  as  of  the  day  the  writing  was  in  fact  de- 
posited.   Stone  V.  Murphy,  2  Iowa,  85. 

64.  Setting  aside  default  The  action  of  a 
justice  of  the  peace,  in  setting  aside  a  default, 
will  not  be  disturbed  by  the  appellate  court 
unless  it  clearly  appears  that  the  discretion 
confided  by  the  statute  haa  been  abused. 
Stivers  v.  Thompson,  16  Iowa,  1. 

66.  Applloatlon  of  the  rule.  Where  the  at^ 
tomey  of  defendant  was  at  the  justice's  office 
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bat  not  finding  him  in  went  away,  returning 
within  the  hour  allowed  by  the  statute,  accord- 
ing to  standard  time  of  the  place,  though  five 
minutes  late  by  the  time  of  the  justice,  who 
had  entered  a  default,  it  was  held,  that  it  was 
no  abuse  of  discretion  to  open  the  default.    Ibid, 

66.  Notice  of  the  motion  to  set  aside  the  de- 
fault is  not  necessary ;  but  where  the  default  is 
iset  aside,  notice  of  the  day  fixed  for  retrial  must 
be  given.  Ibid, 

b,  Originai  notice. 

67.  Where  a  suit  is  commenced  before  a  jus- 
tice of  the  peace  by  notice,  such  notice  should  be 
addressed  to  the  defendant  by  name.  Should 
state  the  cause  of  action  in  general  terms  suffi- 
cient to  appraise  the  defendant  of  the  nature  of 
the  claim  against  him,  and  the  amount  for 
which  plaintiff  will  take  judgment  in  case  de- 
fendant fails  to  appear.  Metboum  v.  Fovis,  4 
O.  Gr.  846 ;  Hodgee  v.  BreU,  Ibid.  845. 

68.  It  should  designate  the  hour  of  appear- 
ance, and  is  therefore  defective  if  it  names  the 
hour  as  "11  o'clock.  M."  Ibid, 

59.  But  where  an  original  notice  in  which  the 
hour  was  omitted,  was  returned  "not  found," 
and  thereon  the  justice  ordered  service  to  be 
made  by  publication  or  posting  of  notices  as  pre- 
scribed by  the  statute  in  such  cases  (Rev.,  §  8591), 
it  was  heldy  that  the  omission  did  not  fur- 
nish sufficient  ground  for  reversal.  The  case 
distinguished  from  Hodges  v.  Brett,  supra,  and 
Leonard  v.  Hallam,  17  Iowa,  564.  Johnson  v. 
Dodge,  19  Iowa,  106. 

60.  Held,  also,  that  an  omission  in  the  notices 
thus  posted  by  the  order  of  the  court,  to  name 
the  township  in  which  the  action  was  pending 
or  the  justice  resided,  was  not  a  fatal  defect. 
Ibid. 

61.  In  an  action  in  a  justice's  court  upon  a 
promissory  note,  the  plaintifiFis,  in  the  original 
notice,  described  themselves  as  heirs  of  the 
payee.  HM,  that  the  notice  did  not,  under  the 
circumstances,  show  that  they  sued  as  heirs. 
King  v.  Gottschalk  et  al,,  21  Iowa,  512. 

62.  In  an  action  in  a  justice's  court,  the  state- 
ment of  the  cause  of  action  in  the  notice  was 
'"  $40  damages  in  sale  of  oxen."  Held,  that  evi- 
dence of  a  warranty  made  in  the  sale  of  the  oxen 
was  admissible.  Dilleif  v.  Nusum,  17  Iowa,  288 ; 
see  Oreff  v.  Blake,  16  Ibid.  222;  Brotmellv, 
Smith,  18  Ibid.  287 


IV.  JcDoicBKT,  Form  and  Sufficibnct. 

63.  It  is  the  duty  of  a  justice  to  render  a  judg- 
ment on  the  verdict  of  a  jury  forthwith  ;  and  a 
judgment  rendered  after  the  time  limited  by 
law  has  no  force  or  validity.  An  appeal  from 
such  a  judgment  cannot  be  allowed  under  sec- 
tion 1876,  Code  of  1861.  GtUhire  v.  Humphrey, 
7  Iowa,  23. 

64.  Where  a  verdict  was  returned  iu  a  jus- 
tice's court  at  lOi  o'clock,  P.  H.,  and  judgment 
was  not  rendered  thereon  until  11  o'clock,  a.  m., 
of  the  day  following,  it  was  heild,  that  the  judg- 
ment should  not  be,  for  that  reason,  reversed. 
Davis  V.  Simma,  14  Iowa,  154. 

66.  Judgments  of  justices  of  the  peace,  like 
all  other  proceedings  of  these  inferior  tribunals, 
will  be  liberally  viewed  as  to  form,  and  not  be 
held  void  in  a  collateral  proceeding  for  mere 
informal  defects.  WiUiams  v.  Brown,  28  Iowa, 
247 ;  8towers  v.  MiUedge,  1  Ibid.  150 ;  Moore  v. 
Maus&i',  Ibid.  47 ;  Barrett  v.  Oarragan,  16  Ibid. 
47 ;  Finnegan  v.  Manchester,  12  Ibid.  521. 

66.  Judgment  in  an  action  of  replevin  before 
a  justice  of  the  peace  in  the  following  form  : 
After  examination  of  witnesses  and  allegations 
of  plaintiff  and  defendant,  it  was  considered  to 
render  to  plaintiff  peaceable  possession  of  one 
black  steer,  value  $85,  and  one  yearling  steer 
of  the  value  of  $10,  together  with  $5  damages 
for  wrongfully  detaining  said  steers,  and  costs 
taxed  at  $5.50.  Held,  that  this  judgment  was 
sufficient.  Lavalle  v.  Badgly,  83  Iowa,  155.  See 
Taylor,  Shipton  db  Co,  v.  Runyan  &  Brown,  3 
Ibid.  474,  and  cases  cited  in  last  section. 

V.  Practice  on  Appeal. 
a.  Requisites  of  transcript, 

67.  Appeal :  transoript.  The  transcript  from 
a  justice  of  the  peace  should  contain  a  brief 
statement  of  the  plaintiff's  demand.  Sears  v. 
Tubbs,  4  G.  Gr.  409. 

68.  Oopy  of  account  On  the  trial  of  a  cause 
in  the  district  court,  appealed  from  a  justice  of 
the  peace,  it  appeared  from  the  justice's  tran- 
script that  the  action  was  brought  on  an  ac- 
count for  $90,  for  medical  services,  and  that 
the  plaintiff  filed  his  book  of  original  accounts, 
and  it  also  appeared  that  the  original  notice  had 
been  lost  after  the  trial  before  the  justice.  The 
plaintiff  offered  in  evidence  his  books  of  account, 
for  the  purpose  of  sustaining  his  action,  to  which 
the  defendant  objected  on  the  ground  that  there 
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was  no  copy  of  the  plaintiff's  account  or  de- 
mands to  be  found  with  the  papers,  which  ob- 
jection was  overruled  and  the  evidence  admitted. 
EM^  that  the  evidence  was  properly  admitted. 
Shawg  V.  Bruce,  3  Iowa,  324. 

69.  Petition  need  not  be  copied  in  docket. 
Where,  in  an  action  of  trespass,  a  petition  was 
filed,  and  during  the  trial  was  mislaid,  but 
subsequently  found  and  sent  up  with  the  tran- 
script, on  an  appeal  to  the  district  court,  it  was 
hM,  that  the  petition  need  not  be  copied  into 
the  docket,  and  the  petition  and  docket  to- 
gether were  sufficient.  Boon  v.  Orr,  4  G.  Qr. 
304. 

70.  Return  of  transcript.  The  official  re- 
turn of  a  justice  cannot  be  impeached  by  the 
traverse  of  a  party  or  his  attorney.  Wright  v. 
Rom,  2  G.  Gr.  266. 

71.  And  the  certificate  of  an  ex-justice  of  the 
peace  is  not  admissible  to  explain  transcripts 
irom  his  docket  made  by  his  successor  in  office. 
Brown  v.  Seott,  2  G.  Gr.  464. 

b.  Correction  of  transcript. 

72.  When  a  mistake  in  the  transcript  from 
the  docket  of  the  justice  of  the  peace  is  unques- 
tionably established,  it  may  be  corrected  so  that 
the  cause  may  be  tried  in  the  district  court  upon 
the  same  issue  on  which  it  was  tried  in  the 
«ourt  below.  Cooper  v.  Woodrow  <fk  Coffiee  3  Iowa, 
189;  Atwater  y.  Woodward,  4  G.  Gr.  431 ;  Oar- 
retsonv.  The  State, ^lowtk, 338;  Clarke.  Barnes, 
7  Ibid.  6 ;  SmUh  v.  Snodgrass,  4  G.  Gr.  282. 

73.  A  return  of  the  justice  amending  his 
transcript  is  a  part  of  the  record  and  may  be 
read  to  the  jury  to  show  the  matter  in  issue. 
Cooper  V.  Woodrow  dh  Coffiee,  supra. 

74.  But  a  transcript  cannot  be  amended  or 
-explained  by  the  certificate  of  an  ex-justice. 
Broum  v.  Scott,  2  G.  Gr.  454. 

c.  Ot?ur  mattet's. 

72.  Papers  omitted  to  be  filed  below.  In  the 
trial  of  a  cause  in  the  district  court  on  an  appeal 
from  a  justice's  court,  it  may  be  shown  by  parol, 
that  a  written  contract,  which  was  the  basis  of 
the  action,  was  delivered  to  the  justice  by  the 
party  claiming  thereunder,  for  the  purpose  of 
having  it  filed,  and  that  it  was  offered  and  re- 
ceived in  evidence  on  the  trial  below  ;  and  upon 
such  showing  the  contract  may  be  received  in 
evidence  in  the  district  court.  BggUston  v.  Col- 
Us,  10  Iowa,  554. 


73.  In  the  absence  of  a  written  petition,  the 
docket  entries  of  the  justice  are  the  proper  evi- 
dence  on  appeal  of  what  is  claimed  by  the  plain- 
tiff.   Shawg  ▼.  Brace,  8  Iowa,  324. 

74.  Judgment  on  appeaL  Upon  appeal  to 
the  circuit  court  from  a  judgment  of  a  justice  of 
the  peace,  that  court  may  upon  the  reversal  of 
the  judgment  render  final  judgment  instead  of 
remanding  the  cause  to  the  justice.  Dixon  v. 
Brophey,  29  Iowa,  400. 

76.  Presumption  on  appeal.  Where  a  trial 
of  a  cause  has  been  had  before  a  justice  of  the 
peace,  it  will  be  presumed,  on  appeal,  that  there 
was  a  trial  on  the  merits ;  and  that  a  set-off 
pleaded  by  the  defendant  was  orally  denied. 
The  statute  directing  oral  pleadings  to  be  re- 
duced to  writing  by  the  justice,  is  merely  di- 
rectory.    Wett  V.  Moody,  33  Iowa,  137. 

For  writ  of  error  to  a  justice,  see  Error,  writ 
op;  for  appeals  from  judgment  of,  see  Ap- 
peals ;  for  change  of  venue,  see  Vknuk  ;  see 
also,  Judgment  and  Decree;  Original  No 
ticb;  Pleading. 


KIDNAPPINa 

See  Criminal  Law. 


See  Bill  of  ;  Common  Cabribr. 


IiAND. 

See  CONYEYANCB. 


LANDLORD  AND  TENANT.* 

I.  The  Lease  and  its  Incidents. 
II.  Tenants  at  Will. 

III.  Commencement   and   Termination  of 

Tenancies. 

IV.  Rents,  Lien  for,  etc. 

V.  Remedies  of  Landlord  and  Tenant. 


♦The  following  are  the  provisions  of  the  stat- 
ute relating  to  the  title  and  referred  to  Iti  the 
text.  The  figures  in  parentheses  denote  sections 
as  they  stood  in  Code  of  1851,  the  others  as  they 
stood  in  Revision  of  1860.  They  are  reprinted  iu 
Code  of  1873,  chap.  9,  title  18,  p.  368 : 

Sbction  2299.  (1267.)  The  executor  of  a  tenant  for 
life  who  demises  real  property  so  held  and  dies  on 
or  before  the  day  on  wnlch  the  rent  Is  payable,  and 
a  person  entitled  to  rent  dependent  on  the  life  of 
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I.  Thb  Lbabb  and  its  Incidents. 

1.  Oonditiona;  fotfeitiire.  Where  the  pay- 
ment of  rent  monthly  in  advance  was  stipulated 
as  a  condition  of  the  lease,  a  failure  to  so  pay 
the  rent  is  a  forfeiture  of  the  lease.  Smons  et 
al.  V.  Marshall,  3  G.  Gr.  602. 

2.  Estoppel  of  tenant.  A  tenant  cannot  deny 
his  landlord's  title,  nor  justify  an  unf awful  de- 
tainer by  showing  fraud  in  the  lease.*  Und. 

3.  An  admission  by  a  tenant  of  rent  due  from 
him  to  his  landlord,  upon  the  strength  of  which 
a  third  party  purchases  and  receives  an  assign- 
ment of  the  claim  from  the  landlord,  will  estop 
the  tenant  from  afterward  denying  such  indebt- 
edness, in  a  suit  against  him  therefor  by  the 
assignee.    Bower  dk  Co.  v.  Steuxvrty  80  Iowa,  570. 

4.  In  an  action  on  a  promissory  note,  it  is  com- 
petent for  the  defendant  to  allege  and  prove 
that  the  note  was  executed  in  consideration  of 
the  lease  of  certain  premises,  and  that  at  the 
time  of  the  execution  the  plaintiff  was  not  enti- 
tled to  the  possession  of  the  demised  premises, 
and  that  defendant  never  took  the  possession 

another,  may  recover  the  proportion  of  rent  which 
had  accrued  at  the  time  of  the  death. 

Sec.  2S00.  (1288.)  A  tenant  giving  notice  of  his  In- 
tention to  quit  the  demised  premises  at  a  time 
named  and  afterward  holding  over,  and  a  tenant  or 
his  assignee  willfully  holding  over  the  premises  after 
the  term  and  after  notice  to  quit,  shall  pay  to  the 
person  entitled  thereto  double  the  yearly  value  of 
the  premises  during  the  time  he  holds  over. 

Sbc.  2901.  (1266.)  The  attornment  of  a  tenant  to  a 
stranger  Is  void  unless  made  with  the  consent  of  the 
landlord,  or  pursuant  to,  or  In  consequence  of,  a 
judgment  at  law  or  in  eauity.  or  to  a  mortgagee  after 
the  mortgage  has  been  forfeited. 

Sbc.  2302.  (mO.)  A  landlord  shall  have  a  lien  for  his 
rent  upon  all  crops  grown  upon  the  demised  premises, 
and  upon  any  other  personal  propertv  of  the  tenant 
which  has  been  used  on  the  premises  during  the  term 
and  not  exempt  from  execution,  for  the  period  of 
one  year  after  a  year's  rent,  or  the  rent  of  a  shorter 
period  claimed,  falls  due ;  but  such  lien  shall  not  in 
any  case  continue  more  than  six  months  after  the 
expiration  of  the  term. 

Sisc.  2803.  (1271.)  The  lien  may  be  effected  by  the 
commencement  of  an  action  within  the  period  above 

{>rescribed,  for  the  rent  due,  in  which  action  the 
andlord  will  be  entitled  to  a  writ  of  attachment 
upon  filing  with  the  proper  clerk  or  the  Justice  an 
affidavit  that  the  action  is  commenced  to  recover 
rent  accrued  within  one  yeaV  previous  thereto  upon 
premises  described  in  the  affidavit. 

*  There  are  modifications  or  other  rules  collateral 
to  the  principle  announced,  which  are  applicable  to 
the  rights  of  those  sustaining  the  relation  of  land- 
lord and  tenant.  The  tenant  may  contest  the  title 
of  the  lessor  when  he  has  been  evicted  or  has  yielded 
the  possession  to  one  having  such  a  paramount  title 
as  the  purchaser  of  the  land  under  a  Judgment  or 
mortgage  foreclosure.  '  But  even  i;his  he  may  not  do 
by  his  own  procurement  and  in  bad  faith.  If  the 
landlord's  title  has  been  extinguished,  or  has  termi- 
nated after  the  tenant's  entrv  under  the  lease,  and 
the  tenant  has  the  right  to  the  possession  derived 
from  another  source,  this  may  he  shown  by  him 
against  the  lessor's  claim.  TUghman  &  WeA  v.  LUUc, 
18  111.  280 :  Wetts  v.  Jtfcuon,  4  Scam.  84 ;  Jacknon  ex  dem. 
Van  Sehaich  etciLy.  Davis,  6  Ck>w.  128 ;  Jackson  ex  dem. 
RufcseJl  V.  Rowland,  6  Wend.  666:  Qregory's  Heirs  y. 
Orahb'6  Heirs,  2  B.  Monr.  234;  MlOer  v.  Lalhrop,fSSi 


under  him.  The  defendant  in  such  an  action 
does  not  occupy  the  position  of  a  tenant  denying 
the  title  of  his  lessor.  Andrews  v.  Woodcock,  14 
Iowa,  897. 

6.  Construction  oL  When  the  language  of 
a  lease  is  not  clearly  expressed,  the  intention 
may  be  ascertained  by  the  leading  terms  and 
conditions  of  the  lease  collectively  considered 
in  connection  with  the  nature  of  the  transaction. 
Packer  v.  Cockayne,  8  G.  Gr.  111. 

6.  In  a  farm  leased  for  a  term  of  three  years» 
it  was  stipulated  that  the  lessee  should  build 
fences,  without  specifying  the  time ;  Tield,  that 
the  fencing  should  have  been  done  in  time  for 
the  first  crop.  Ibid, 

7.  Where,  in  a  lease  of  a  city  comer  lot  for 
business  purposes,  it  was  stipulated  that  the 
lessee  should  "  pay  all  taxes  assessed  against 
the  improvements  placed  by  him  on  the  prem- 
ises, and  keep  up  the  sidewalks  in  front  of  the 
same"  it  was  held,  that  the  liability  of  the 
lessee  was  not  limited  to  the  sidewalk  at  the 
main  business  front  of  the  lot  and  buildings, 

Wend.  121;  Ruerss  v.  Farwea,  9  Barb.  616;  Wild*8 
Lexsee  v.  Surpcii,  10  Gratt.  415 ;  Foster  et  ol.  v.  Morris^ 
3  A.  K.  Marsh.  000 ;  Sansford  et  al,  v.  Turner  et  ttl.,  5 
J.J.  Marsh.  104;  StewaHv.  RttduHck,  4  W.  &  S.  188; 
Dwatch  V.  Newsmare,  8  Ohio  (Haines),  57. 

A  sub-tenant  may  show  that  the  landlord,  not  his 
immediate  lessor,  has  dispossessed  him  and  given 
him  a  new  lease.  Elmy.  RandaU.,2  Dana,  100.  And 
when  there  are  no  statutes,  like  our  own,  controlling 
the  rights  of  parties  to  a  mortgage,  it  has  been  held 
that  a  tenant  of  a  mortgagor  may  show  that  the 
mortgagee  has  gained  possession  of  the  land,  or  that 
he  has  purchased  the  mortgagee's  interest  and  elects 
to  hold  thereunder,  of  which  he  has  given  the  lessor 
notice.  WeJsh,  v.  Adcms^  1  Metr.  484 ;  MaaiU  v.  Hins- 
dale et  al.y  6  Conn.  464:  Stedman  v.  GassitU  18  Vt.  346: 
Fitzgerald  v.  Beebe,  2  Eng.  (Ark.)  310 ;  Pierce  v.  Brounh 
24  Vt.  166. 

A  lessee  may  show  that  the  lessor  has  assigned  his 
title,  and  that  he  has  become  thereby  bound  to  the 
assignee.  Jarksnn  v.  Davis^  5  Cow.  128,  supra;  Pope 
V.  Haakitts,  16  Ala.  323. 

The  tenant  may  surrender  the  possession  of  the 
devised  premises,  or  surrender  the  lease,  giving  the 
lessor  a  sufficient  opportunity  and  reasonable  time 
to  take  possession  of  the  land,  and  then  take  another 
lease  from  one  claiming  adversely  to  the  first  lessor; 
in  such  a  case  the  second  lease  and  the  title  of  the 
second  landlord  may  be  set  up  against  the  claim  of 
the  original  lessor.  Sansf<mi  et  aU  v.  Turner  et  al.,  5 
J.J.  Marsh.  104,  supra;  Thayer  v.  Society  of  United 
Bretliren,  20  Penn.  St.  60;  Wild's  Lesaee  v.  SurpeU,  10 
Gratt.  405;  B<yyce  v.  Smith, '6  W Aits,  44U;  Reid,  ailmr., 
V.  Shipley  et  at.,  6  Vt.  602 ;  Mosher  y.  Redding  et  ah,  3 
Fairf .  478 :  Tilghman  A  West  v.  Little,  13  111.  241,  supra. 

Upon  the  determination  of  the  lessee's  title,  the 
tenant  may  show  that  he  has  purchased  the  rever- 
sion and  become  the  owner  or  the  land.  EUiittt  v. 
Smith,  23  Pen  a.  St.  131 ;  Crumley  v.  Stanfleld,  10  Tex. 
5^6. 

The  tenant,  in  order  to  avoid  being  deprived  of  the 
possession  of  the  premises  by  the  holder  of  a  para- 
mount title,  may  surrender  the  possession  to  him 
and  take  a  new  lease,  or  he  may  abandon  the  prem- 
ises and  resist  the  landlord's  claim  by  setting  up  the 
paramount  title,  but  his  acts  in  such  a  case  must  be 
without  collusion  or  bad  faith  toward  the  lessor. 
Mortfe  V.  Ooddard,  13  Mete.  177 ;  Oeorge  v.  Putney,  4 
Gush.  851 ;  Casey  v.  Gregory,  18  B.  Monr.  505. 
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and  existing  at  the  time  of  the  lease,  but  ex- 
tended to,  and  that  he  was  liable  to  the  city  for 
the  cost  of  construction  of  a  sidewalk,  con- 
structed in  accordance  with  an  ordinance  of  the 
city,  petitioned  for  by  the  lessee  and  others, 
alon^  the  Hde  of  said  lot  on  a  street  running 
parallel  therewith.  The  City  9f  Be%  Moines  v. 
Dore,  31  Iowa,  89. 

8.  Abandonment  oi  The  lessee  having  aban- 
doned the  premises  before  the  expiration  of  the 
lease,  the  lessor  is  entitled  to  possession  and  to 
back  rents.    Packer  v.  Cocfiran,  3  G.  Qr.  111. 

9.  Trespass  by  lessor.  Where  land  is  leased 
for  one-third  of  the  crop  to  be  delivered  to  the 
lessor,  he  is  liable  in  trespass  if  he  goes  upon 
the  demised  premises  and  takes  com  therefrom. 
Blake  v.  Coats,  3  G.  Gr.  548. 

10.  Recording  act.  Unless  a  lease  has  been 
acknowledged  and  recorded  according  to  law  it 
is  valid  only  between  the  parties  thereto,  and 
such  as  have  actual  notice  thereof.  Wilhelm  v. 
Jfertz  et  aZ.,  A  G.  Gr.  54  (this  was  ruled  under 
Revised  Statutes  of  1843,  page  209,  section  31). 
See  expressions  of  a  contrary  view,  Dickey  v. 
Lyon.lQ  Iowa,  544;  Nelson  v.  Wade,  Ibid.  49. 

11.  Measure  of  damages:  trespass.  Where 
a  lessee  bestowed  labor  and  improvement  upon 
the  ground  rented  on  shares,  by  cultivating  the 
same,  and  by  putting  in  seed  furnished  by  the 
lessor ;  and  when  the  lessor  took  possession  of 
the  premises  in  the  spring,  before  the  crop 
could  mature,  without  the  consent  of  the  lessee, 
and  harrowed  in  a  crop  of  spring  grain,  for  the 
reason  that  the  tenant^s  crop  was  frozen  out,  it 
was  field  that  the  lessor  was  liable  to  the  lessee 
for  at  least  the  amount  and  value  of  such  labor. 
Bees  v.  Baker,  4  G.  Gr.  461. 

12. speculative  and  remote.    Damages 

which  are,  in  their  nature,  speculative  and  re- 
mote are  not  recoverable.  Winne  v.  Kelley,  34 
Iowa,  339. 

13.  rule  applied.    In  an  action  to  recover 

damages  for  failure  on  the  part  of  the  defend- 
ant to  comply  with  the  conditions  of  a  lease 
from  him  to  plaintiff  of  a  grist  mill,  in  respect 
to  keeping  in  repair  the  dam,  by  means  of  which 
the  mill  was  without  the  necessary  supply  of 
water  to  do  all  of  its  business,  the  measure  of 
damages  is  the  difference  between  the  rental 
value  of  the  mill  in  the  condition  it  was  in,  and 
its  value  if  it  had  been  kept  in  the  condition 
stipulated  by  defendant.  The  additional  profits 
plaintiff  would  have  made  in  the  business  of 
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the  mill,  if  it  had'  been  put  and  kept  in  such 
condition,  are  too  remote  to  constitute  a  basis  of 
recovery.  Ibid. 

14.  In  an  action  by  a  landlord  against  a  ten- 
ant, to  recover  the  value  of  rent  payable  in 
property,  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  it  was  demanded. 
Safely  et  al.  v.  Gilmore,  21  Iowa,  588. 

16.  In  actions  by  lessees  against  lessors,  for 
damages  for  breaches  of  contracts  of  lease, 
by  refusing  to  let  the  lessee  into  possession, 
the  general  rule  for  the  measure  of  dama- 
ges is  the  difference  between  the  rent  reserved 
and  the  value  of  the  premises  for  the  term. 
But  the  lessee  is  not  in  all  cases  confined  to  this, 
as  where,  in  addition,  he  has  sustained  a  particu* 
lar  loss.    AdoA/r  v.  Bogle,  20  Iowa,  238. 

16.  Assignment  and  snb-lease.  On  the  8th 
of  September,  1854,  R.  leased  to  W.  certain 
premises' for ta  term  of  fifteen  years,  reserving  a 
rent  of  $150  per  annum.  On  the  3l8t  of  Janu- 
ary, 1855,  W.  sub-let  to  S.  for  the  full  term  ac- 
quired from  R.,  S.  covenanting  to  pay  W.  rent 
at  the  rate  of  $250  per  annum,  and  to  deliver 
the  possession  to  him  at  the  expiration  of  the 
term.  On  the  18th  of  April,  1857,  S.  assigned 
this  last  lease  to  Y.  who  mortgaged  his  **  lease- 
hold interest  under  and  by  virtue  of  a  lease 
from  W.  to  S.  duly  assigned  to  said  Y.  "  to  C.  and 
S.  who  assigned  the  same  to  complainant.  On 
the  14th  of  May,  1859,  W.  assigned  the  R.  lease 
to  G.  who  on  the  ensuing  8th  of  August,  as- 
signed the  same  to  Y.,  who  on  the  29th  of  the 
same  month  assigned  it  to  K.,  by  whom  it  was 
assigned  to  respondent.  Held,  1.  That  the  as- 
signment of  the  R.  lease  to  Y.  did  not  operate 
as  a  merger  of  that  lease  in  the  one  executed 
by  W.  to  S.,  which  was  the  one  mortgaged  to  C. 
and  S. ;  that  the  lease  from  R.  could  not  be 
merged  in  the  smaller  estate  ;  that  it  could  be 
merged  only  in  the  fee  itself.  2.  That  the  as- 
signment of  the  R.  lease  to  Y.  did  not  have  the 
effect  to  enlarge  the  estate  described  by  the 
mortgage,  or  to  make  the  mortgage  a  lien  upon 
an  estate  in  the  premises  not  therein  described. 
3.  That  it  did  have  the  effect  to  release  the 
lessee  (whether  Y.  or  a  purchaser  under  the 
mortgage),  from  any  liability  to  pay  more  than 
the  $150  per  annum  rent,  which  was  payable 
under  the  lease  of  R.  to  W.  CoUamer  v.  Kelley 
et  al.,  12  Iowa,  319. 

17.  A  lease  may  be  assigned  by  the  lessor,  so 
as  to  give  to  the  assignee  the  right  to  recover 
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the  rent  reserved,  without  a  sale  or  transfer  of 
the  reversionary  interest.     Watson  v.  Sunkina, 

13  Iowa,  547. 

18. homestead.  When  the  leased  premi- 
ses are  occupied  as  a  homestead  by  the  lessee, 
the  lease  cannot  be  assigned  by  the  husband 
without  the  concurrence  of  the  wife.  Pelan  v. 
De  Bevardet  al,  13  Iowa,  53. 

19.  A  lease  of  property  occupied  by  the  lessee 
as  ahomestead,  contained  a  covenant  by  the  lessor 
to  pay  the  lessee  the  value  of  improvements  made 
by  him,  at  the  end  of  the  term.  Held,  1.  That 
an  assignment  without  the  concurrence  of  the 
wife  was  void,  as  a  transfer  of  the  right  of  pos- 
session. 2.  That  it  was  operative  to  transfer 
the  right  to  recover  the  value  of  the  improve- 
ments. Ibid, 

20.  What  will  constitute  sub-lease.  When 
K.  leased  certain  premises  to  W.,  and  W. 
entered  into  a  contract  with  S.,  wherein  it 
was  agreed  that  S.  should  use  and  occupy  the 
premises  during  the  term  for  which  W.  had 
leased  them  from  R.,  and  S.  covenanted  to  pay 
W.  an  annual  rent  greater  than  that  paid  by 
W.  to  R.,  and  to  deliver  the  possession  to  W. 
and  not  to  R.  at  the  expiration  of  the  term. 
Held,  that  it  was  a  contract  to  sub-let,  and  not 
an  assignment  of  the  original  lease.  CoUamer 
V.  Kelley  et  al.,  12  Iowa,  319. 

21.  Effect  of  conveyance  on.  A  conveyance 
of  realty,  with  the  appurtenances  without  res- 
ervation, conveys  to  the  grantee  the  right  of  the 
grantor  in  an  unexpired  lease.  Hatfield  v.  Lock- 
toood  et  al.,  18  Iowa,  296. 

II.  Tenant  at  Wnx. 

22.  When  the  duration  of  a  tenancy  is  not 
shown,  it  is  presumed  to  be  a  tenancy  at  will. 
Cotes  dt  Patchin  v.  The  City  of  Davenport,  9 
Iowa,  227. 

23.  The  defendant  held  and  occupied  a  stall 
in  a  public  market,  as  the  tenant  of  the  plain- 
tiff, for  the  term  of  one  year,  and  at  the  expira- 
tion of  the  term  he  retained  the  possession,  and 
-entered  into  an  agreement  to  lease  the  premises 
for  another  year,  but  refused  to  pay  the  rent  in 
accordance  with  the  terms  of  the  agreement. 
Held,  that  he  was  a  tenant  at  will,  and  not  from 
year  to  year.  The  City  of  Dubuque  v.  MiUer,  11 
Iowa,  583. 

24.  Where  a  tenant  at  will  erected  buildings 
upon  unoccupied  lots,  after  which  the  notice 
required  by  statute  to  terminate  such  tenancy 


was  served,  but  the  tenant  continued  in  posses- 
sion for  a  series  of  years,  by  the  sufferance  of  and 
without  any  interference  by  the  landlord  ;  it 
was  held  that  the  service  of  notice  did  not 
change  the  relations  of  the  parties,  and  that  the 
lessee  continued  a  tenant  at  will.  NeuaeH  v. 
Sanford,  13  Iowa,  191. 

26.  PoMession  under  contract  after  Judicial 
sale.  Where  the  obligee,  in  a  bond  for  the  con- 
veyance of  real  estate,  entered  into  possession  and 
held  over  after  a  judicial  sale  of  the  same  to  sat- 
isfy the  balance  of  purchase-money  due  on  the 
contract,  it  was  h^ld  that  he  was  not  a  tenant  at 
will  of  the  holder  of  the  legal  title,  and  that  in 
a  legal  action  he  was  bound  to  surrender  such 
possession  to  such  holder  without  notice.  Cole 
V.  OiU,  14  Iowa,  527. 

26.  Measure  of  recovery.  The  lessor  may 
recover  of  the  lessee  holding  at  will,  the  reason- 
able value  of  the  use  of  the  premises  during 
the  continuance  of  the  tenancy.  Abererombie 
V.  Bedpath,  1  Iowa,  111. 

27.  Mining  Ucenae:  ^ectment.  A  parol  li- 
cense to  enter  upon  mineral  lands  and  mine  the 
same,  for  a  specified  share  of  the  mineral  raised, 
for  an  indefinite  time.  An  entry  under  such  li- 
cense, and  an  expenditure  of  labor  and  money 
in  sinking  shafts,  running  drifts,  procuring  ma 
chinery,  and  other  preparations  for  mining 
under  such  license,  gives  to  the  licensee  a  valid 
subsisting  interest  in  the  real  estate  which  the 
licensor  can  terminate  only  by  giving  him  com- 
pensation for  such  expenditure,  or  the  notice 
necessary  to  terminate  a  tenancy  at  will ;  and 
the  licensee  may  assert  his  right  to  the  posses- 
sion against  the  licensor,  or  his  subsequent  lessee 
with  notice,  by  ejectment.  Beatty  et  al.  v.  Oreg- 
ory  et  cU.^  17  Iowa,  109. 

See  Mines  and  Mineral  Lands. 

Ill,  Commencement  and  Termination  op 

Tenancy. 

28.  Forfeiture.  A  lease  of  land  for  a  share 
of  the  grain  produced  is  not  terminated  by  a 
failure  of  the  crop.  Bees  v.  Barker,  4  G.  Gr. 
461. 

29.  Termination  of.  When  land  is  rented  to 
the  lessee  for  the  purpose  of  raising  a  crop  of 
winter  wheat  on  shares,  and  the  crop  is  killed 
out  by  the  severity  of  the  winter,  the  landlord 
cannot  be  justified  in  taking  possession  of  the 
leased  premises,  unless  surrendered  to  him  by 
the  lessee,  or  unless  the  lessee  refuses  to  put  in 
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«  crop  of  spring  grain  and  share  the  crop  with 
the  lessor  agreeable  to  the  original  contract  or 
lease.  Ibid. 

30.  Oonditioiui  precedent.  Where  a  lease 
for  the  term  of  two  years,  with  privilege  of  re- 
newal, contained  the  provision  that  the  tenancy 
shall  cease  on  the  1st  day  of  March,  1867,  unless 
the  lessee  shall  have  notified  the  lessor  of  his 
election  to  continae  three  years  longer,  on  or 
before  the  Ist  day  of  October,  1866,  and  unless 
he  shall  on  or  before  that  day  satisfactorily  se- 
•Qure  to  the  parties  entitled,  the  rent  to  accrue 
from  the  1st  day  of  March  following,  hsld,  that 
giving  the  notice  and  security  were  both  condi- 
tions precedent  to  the  renewal  of  the  lease,  and 
that  no  demand  therefor  is  necessary  by  the 
lessor.    McFadden  v.  McCann,  25  Iowa,  252. 

31.  Tenant  must  pay  rent  to  his  landlord 
nrhile  lease  oontinuei.  A  tenant  who  leases 
land  of  the  apparent  owner,  to  whom  he  paid 
Ills  rent,  is  not  afterward  liable  to  one  who  is 
■decreed  the  owner  of  the  land  after  the  termi- 
nation of  his  tenancy,  even  though  he  had  no- 
tice not  to  pay  his  lessor ;  a  tenant's  duty  is  to 
pay  his  rent  to  his  landlord.  Gardner  v.  Gard- 
ner, 25  Iowa,  102. 

32.  Statute  oonstmed.  Revision,  section  3508 
(Code  of  1878,  §  8264),  applies  only  to  suits 
brought  for  the  recovery  of  land,  and  not  to  a 
•case  where  the  tenant  acted  in  good  faith,  and 
was  not  made  party  to  the  suit  against  his 
landlord.  Ibid. 

IV.  Rents,  Lien  fob,  etc. 

33.  Landlord's  lien:  property  on  which  it 
attaches.  The  landlord's  lien,  provided  by  sec- 
tion 1270,*  Code  of  1851  (§  2302.  Rev.  of  I860 ; 
§  2017,  Code  of  1873),  attaches  to  all  personal 
property  kept  by  the  tenant  upon  the  leased 
premises  in  the  prosecution  of  the  business  for 
which  the  tenancy  was  created.  Grant  v. 
Whitwell,  Marsh  dk  TaJbotU  0  Iowa,  152.    But 

only  on  such  property  as  belongs  to  the  tenant, 
and  not  exempt  from  execution.  Wells,  Pettit 
d  Co,  V.  Seguin  4b  Johnson,  14  Ibid.  143. 

34.  The  lien  attaches  only  to  property  used 
and  incident  to  the  business  for  the  prosecution 
of  which  the  premises  were  leased.  GraTU^. 
WhittoeU,  Marsh  d  TaXboU,  9  Iowa,  152. 

36.  Such  lien  is  not  limited  to  leases  of  farms, 
and  the  word  "  use,"  as  it  occurs  in  section  1270, 

*  See  note  at  commenoement  of  title  wherein  seo- 
tlons  referred  to  will  be  found. 


Code  of  1851,  is  not  employed  in  the  limited 
sense  in  which  it  is  applied  to  agricultural  im- 
plements. Ibid, 

36.  It  does  not  attach  to  goods  sold  before  the 
lien  is  enforced  when  selling  was  the  business 
for  which  the  property  was  leased.  Ibid. 

37.  A  cow  purchased  in  good  faith  from  the 
tenant  of  a  farm,  and  which  had  been  used  on 
the  farm,  but  was  not  shown  to  have  been  pur- 
chased there,  was  held  not  subject  in  the  pur- 
chaser's hands  to  lien  of  the  landlord.  Netbitt 
V.  BartleU,  14  Iowa,  485,  following  Grant  v. 
WhitweU  et  al.,  9  Ibid.  162,  which  latter  case  is 
also  reaffirmed  in  Carpenter  v.  Gillespie,  10  Ibid. 
592. 

38.  A  lien  is  an  obligation,  tie  or  claim  which 
attaches  itself  to  property,  for  the  satisfaction 
of  which  such  property  is  bound.  Statutory 
liens  without  possession  have  the  same  virtue 
that  existed  in  common-law  liens  accompanied 
by  possession.  Grant  v.  WhUto^,  Marsh  d  TaJr 
bott,  9  Iowa,  152. 

39. when  landlord's  lien  attaches.    The 

landlord's  lien  attaches  as  the  rent  accrued%n- 
der  the  contract  of  lease,  and  not  from  the  time 
of  the  commencement  of  proceedings  to  enforce 
it.  Ibid. 

40.  A  landlord's  lien  attaches  as  the  rent  ac- 
crues,^instead  of  from  the  date  of  the  com- 
mencement of  proceedings  to  enforce  it ;  and  a 
mortgage  of  goods  may,  after  being  garnished 
by  a  creditor  of  the  mortgagor,  pay  over  out  of 
the  surplus  in  his  hands  to  the  landlord,  rents 
accrued  upon  the  building  in  which  the  goods 
were  kept,  and  which  were  in  arrear  at  the  time 
that  the  mortgagor  took  possession.  Doane  dh 
Co.  V.  Garretson^  24  Iowa,  851. 

41.  Where  a  tenant  leases  property-f or  a  term 
of  years,  the  lien  of  the  landlord  attaches  at  the 
commencement  of  the  term,  upon  the  property 
brought  upon  the  demised  premises,  for  the 
rent  to  become  due  or  that  will  accrue  during 
the  entire  term.  Garner  et  al.  v.  Cutting  et  al., 
82  Iowa,  547. 

42.  And  the  landlord  may  have  an  injunction 
to  restrain  the  sale  and  removal  of  the  property 
from  the  demised  premises,  by  the  tenant  or  his 
assignee.  Ibid. 

43.  Oovenants :  reservation  of  rents.  In  a 
contract  of  lease  a  reservation  of  rent  was  in 
the  following  words :  "  At  a  yearly  rent  of 
$1,000  for  the  first  ten  years,  and  $1,250  for  the 
remaining  nine  years,  payable  at  the  expiration 
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of  each  and  every  year  of  the  lease.  The  said 
lessees  well  and  tmly  keeping  and  performing 
their  part  of  these  promises,  to  be  by  them  per- 
formed as  aforesaid."  It  was  held  that  the  lan- 
guage amounted  only  to  an  implied  covenant  to 
pay  the  rent,  and  the  liability,  of  the  lessee  de- 
termined upon  the  assignment  of  the  lease  to  an- 
other, and  the  acceptance  of  rent  by  the  lessor 
from  the  assignee.  Fanning  v.  Stimson,  18 
Iowa.  42. 

44.  When  a  tenancy  is  without  stipulation 
as  to  the  amount  of  rent  reserved,  the  landlord 
may  recover  a  reasonable  compensation  for  the 
use  and  occupation  of  the  premises.  NewtiU  v. 
Sandford,  13  Iowa,  192. 

'46.  Rent:  definition.  Rent  is  a  certain 
profit,  either  in  money,  provisions,  chattels  or 
labor  issuing  out  of  lands  and  tenements  as  ret- 
ribution or  return  for  their  use.  Merrit  v. 
Fisher,  19  Iowa,  354. 

46.  Unaoorued  rent  under  a  lease  existing  at 
the  date  of  a  conveyance  of  the  real  estate, 
passes  to  the  grantee,  and  he  can  collect  it  by 
virtue  of  the  grant,  and  the  grantor  has  no  right 
to  receive  rent  becoming  due  after  such  convey- 
ance ;  but  liis  liability  to  the  grantee  for  such 
rents  collected,  would  be  for  money  had  and 
received,  and  not  for  a  breach  of  the  covenant. 
Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422. 

47.  Judgment  establishing  lien.  When  in  an 
action  for  rent  in  arrear,  and  for  a  landlord's 
lien,  there  was  no  issue  tried  or  determined  by 
the  jury  as  to  the  lien,  and  the  jury  found  for 
the  plaintiff  on  the  issue  joined  as  to  the  indebt- 
edness, it  was  held  that  the  court  did  not  err  in 
recognizing  the  lien  in  the  judgment,  and  in 
directing  a  special  execution  to  issue  to  satisfy 
the  same.    Bartlett  v.   Gaines^  11  Iowa,  95. 

48.  Landlord's  right  of  action.  A  landlord 
may  maintain  an  action  for  rent  due,  and  for  a 
lien,  without  asking  for  an  attachment  as  provi- 
ded by  section  1271,  Code  of  1851.  (Rev.  1860,  § 
2303  :  Code  of  1873,  §  2018.)  IHd. 

49. measure  of  damages.  In  an  action  by  a 

landlord  against  a  tenant  to  recover  the  value  of 
rent  payable  in  property  the  measure  of  dama- 
ges is  the  value  of  the  property  at  the  time  it 
was  demanded.  Safely  et  al,  v.  CHlmore,  21 
Iowa,  588. 

60.  Forcible  entry  and  detainer.  Where  a 
tenant  takes  possession  of  premises  under  an 
agreement  that  he  is  to  occupy  them  only  so 
long  as  he  shall  continue  in  the  employ  of  the 


landlord,  he  will  not  be  regarded  as  a  tenant  a 
will,  but  one  holding  under  a  definite  lease ;  and 
if,  after  quitting  the  service  of  the  landlord,  he 
refuses  to  yield  up  possession  of  the  premises, 
he  will  be  regarded  as  one  holding  over  after  the 
termination  of  a  lease,  and  subject  to  an  action  of 
forcible  entry  and  detainer  on  the  part  of  his 
landlord,  upon  three  days'  notice  to  quit. 
Orosvenor  v.  Henry,  27  Iowa,  269. 

See,  further,  Forciblb  Entry  and  De- 
tainer. 

61.  Action  of  landlord  for  damages.  Whei^ 
a  lease  stipulated  that  the  tenant  should  culti- 
vate land  in  a  good  farmer-like  manner,  and 
keep  the  fences  in  good  repair,  and  where  the 
tenant  permitted  the  fences  to  become  impaired 
and  suffered  sheep  to  go  in  the  orchard  by  which 
young  fruit  trees  were  destroyed,  the  landlord 
may  recover  in  assumpsit  under  the  lease.  JBH- 
bert  V.  WOaon,  3  G.  Gr.  520. 

62.  Action  of  tenant :  for  trespass  of  land- 
lord. Where  a  landlord  takes  possession  of 
the  premises  before  the  expiration  of  the  lease, 
without  the  consent  or  surrender  of  the  lessee, 
he  is  a  trespasser  and  liable  for  damages.  Sees 
V.  Baker,  4  G.  Gr.  461. 

63.  In  an  action  for  damages  by  the  tenant 
against  the  lessor  for  entering  upon  leased 
premises  and  harrowing  up  the  ground  leased, 
the  plaintiff  is  entitled  to  recover  even  though 
no  specific  amount  of  damages  is  proved.  Ibid, 

64. measure  of  damages :  general  rule. 

In  actions  by  lessees  against  lessors  for  damages 
for  breaches  of  contracts  of  lease,  by  refusing 
to  let  the  lessee  into  the  possession,  the  general 
rule  for  the  measure  of  such  damages,  is  the 
difference  between  the  rent  reserved  and  the 
value  of  the  premises  for  the  term.  And  it 
makes  no  difference  that  the  rent  reserved  is 
payable  in  kind.     Adair  v.  Bogle,  20  Iowa,  238. 

66.  In  cases  of  this  kind  two  principles  should 
be  impressed  upon  the  jury :  1.  The  plaintiff 
should  recover  only  such  damages  as  have  di- 
rectly and  necessarily  been  occasioned  by  de- 
fendant's wrongful  acts ;  and,  2.  that  if  the 
plaintiff,  by  reasonable  exertions  or  care  on  his 
part,  could  have  prevented  such  damages,  he  is 
bound  to  do  so,  and  so  far  as  he  could  have  pre* 
vented  he  cannot  recover  therefor.  Ibid. 

66. special  damages.    The  plaintiff  is  not 

confined  to  the  general  rule  in  cases  in  which 
particular  damages  have   resulted   from  such 
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breach  of  contract,  as  by  preparations  made  in 
good  faith  to  enter  the  premises,  rendered  useless 
bj  the  defendant's  breach  of  the  contract,  loss 
of  employment  and  loss  of  time  in  looking  for 
another  place,  such  loss  always  being  the  direct 
resnlt  of  the  lessor's  wrongful  act,  and  unavoida- 
ble by  the  use  of  due  diligence  and  reasonable 
exertion  on  the  part  of  the  plaintiff.  Ibid. 

67. choice  of  remedies.  If  a  lessor  re- 
fuses to  pennit  his  lessee  to  occupy  the  premi- 
ses in  accordance  with  the  terms  of  the  agree- 
ment of  lease,  he  thereby  renders  himself  liable 
to  an  action  for  damages.  The  tenant  is  not 
confined  to  an  action  of  ejectment  against  the 
lessor.  Ibid. 

68.  Evidence.  In  a  suit  between  landlord  and 
tenant  it  is  not  admissible  on  the  part  of  the 
former  for  the  purpose  of  establishing  that  the 
lease  was  made  with  certain  stipulations,  for 
him  to  show  that  he  had  that  year  rented  premi- 
ses to  another  tenant  with  like  stipulations,  and 
that  that  was  his  rule  with  all  his  tenants. 
McKivitt  V.  Cone,  30  Iowa,  455. 

69.  Removal  of  improvements  on  leased 
ground.  A  lease  contained  the  provision  that 
the  tenant  might  remove  all  his  improvements 
at  the  expiration  of  the  lease,  provided  all  ar- 
rears of  rent  were  fully  paid,  and  other  condi- 
tions of  the  lease  complied  with.  The  tenant 
subsequently,  while  in  arrears  for  rent,  had 
erected  a  frame  building  resting  on  posts.  Tlie 
builder  put  a  mechanic's  lien  on  it,  foreclosed 
the  same,  and  was  about  to  remove  it  during 
the  lease,  and  while  the  tenant's  rent  was  still 
in  arrear.  Upon  a  bill  for  injunction  filed  by 
the  landlord,  T^ld,  that  he  could  only  remove  it 
on  the  same  terras  as  the  tenant  himself.  Os- 
v)old  V.  BuekholtZy  13  Iowa,  506. 

60.  The  remedy  by  landlord's  attachment 
is  purely  statutory,  and  will  be  strictly  con- 
strued.   Merrit  v.  Fisher,  19  Iowa,  854. 

61.  When  it  will  lie.  A  landlord's  attach- 
ment will  not  lie  for  damages  for  a  failure  to 
till  land,  or  by  reason  of  the  breaches  of  cove* 
nants  in  the  agreements  of  the  lease  not  con- 
nected with  the  demise  of  the  land,  etc.  It  can 
be  maintained  only  for  rent  due.  Ibid. 


liANB  WABRANT. 

1.  The  title  to  a  land  warrant  will  not  pass  by 
delivery  without  assignment.  Holland  et  ux.  v. 
Hemley  et  al.,  4  Iowa,  222. 


2.  A  land  warrant  possesses  none  of  the  quali- 
ties of  negotiable  paper,  and  is  to  be  treated  as 
a  chattel  only.     Fbrt  v.  WHsan,  3  Iowa,  153. 

3.  F.  placed  in  the  hands  of  S.  two  land  war- 
rants to  be  located,  and  took  from  him  a  receipt 
as  follows:  ''Received,  Lansing,  August  31. 
1852,  from  James  Fort,  land  warrants  Nos.  10,- 
711  and  75,279,  to  be  located  upon  the  south  east 
quarter  of  section  one,  and  upon  the  north-east 
quarter  of  section  twelve,  in  township  ninety- 
seven  north,  of  range  four  west,  of  the  fifth 
principal  meridian,"  which  was  signed  by  S. 
Land  warrant  No.  10,711  was  properly  located 
in  the  name  of  F.  on  a  part  of  the  land.  The 
other  warrant.  No.  75,279,  was  assigned  in  blank, 
when  delivered  to  S.,  who  sold  it  to  W.  On 
the  6th  of  October,  1852,  W.  located  the  war- 
rant on  a  portion  of  the  land  described  in  tbe 
receipt  of  S.  The  warrant  was  sold  to  W.  for 
a  valuable  cosideration,  and  without  notice  of 
the  rights  of  F.  F.  then  filed  his  bill  against 
W.  to  compel  a  conveyance  of  the  land  on 
which  the  warrant  was  located.  Held,  1.  That 
W.  could  not  hold  the  warrant  as  against  F., 
were  it  now  in  his  possession,  and  an  action 
were  instituted  for  it.  2.  That  there  was  no 
trust  between  F.  and  W.,  and  the  warrant  could 
not  be  traced  into  the  land.  8.  That  W.  was 
liable  to  F.  for  the  value  of  the  warrant,  which 
might  be  recovered  in  this  action.  Ibid. 


LAND  OFFICE. 


See  Public  Lands  ;  Conveyance  ;  Deed  op 
Trust;  Patent. 

♦ 

IiAROENY. 

See  Criminal  Law. 


See  Landlord  and  Tenant. 


LZSaAOY. 

See  Will  ;  Executor  and  Administrator. 


liEOrriMAOY. 


1.  A  ohild  bom  in  wedlock  though  bat  a 
short  time'  after  maxxlage,  is  presumed  legiti- 
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mate,  and  the  issue  of  a  marriage  which  is  voida- 
ble merely  is  legitimate,  and  cannot  be  bastard- 
ized in  a  collateral  proceeding  by  showing  that 
the  marriage  was  voidable.  Nile9  et  cU,  v. 
Sprague  et  al.,  13  Iowa,  198. 

2.  Acknowledgment  of  legitimacy.  Slight 
evidence  of  a  reputed  relationship,  accompanied 
by  acknowledgments  on  the  part  of  the  reputed 
father,  is  not  alone  sufficient  to  establish  the  heir- 
ship of  such  father  to  the  child.  Ibid. 

3.  The  recognition  in  writing  of  an  illegiti- 
mate child  by  the  father,  provided  for  by  the 
statute,  is  not  required  to  be  in  the  shape  of  a 
formal  avowal,  executed  for  the  purpose  of 
making  known  and  perpetuating  the  fact,  but 
may  be  sufficiently  established  from  letters  and 
correspondence.  And  when  the  recognition  is 
thus  established  the  illegitimate  will  inherit 
from  his  father,  the  same  as  a  legitimate.  Crane 
V.  Crane  et  al.,  31  Iowa,  296. 

4.  Evidence :  declarations.  The  declarations 
of  a  husband  and  wife  are  not  competent  to  es- 
tablish the  illegitimacy  of  a  child  begotten  and 
bom  during  wedlock ;  but  the  declarations  of  a 
mother  and  putative  father  are  admissible  for 
the  purpose  of  showing  that  they  were  never 
lawfully  married.  I^Uea  et  al.  v.  8prague  et  al., 
13  Iowa,  198. 


LETTI2R  OF  CREDIT. 

See  Guaranty. 


See  Attachmbnt  ;  Ezscutiok  :  Jttdoment  ; 
Judicial  Salbb. 


IiEWDNESa 

See  Cbihikal  Law. 


ZiBZ  FORI— LEX  IiOOL 
See  OONTRAGTB  ;  Byidbkgb. 


UEN. 

See  Attorney  and  Client  ;  B  ailmicnt  ;  Coif- 
HON  Carrier  ;  Execution  ;  Innkeeper  ;  Judq- 
MENT  and  Decree;  Mechanic's  Lien{  Mort- 
gage and  Deed  of  Trust;  Vendor  ani> 
Vendee.' 


See  Slander  and  Libel. 


UBfllTATION  OF  AOTIONa* 

I.  Generally. 

II.  In  Actions  for  Real  Profbbtt. 
a.  In  general, 
h.  On  t?ie  ground  of  fraud, 

III.  In  Equitable  Actions. 

a.  In  general. 

b.  In  foreclosure. 

IV.  In  other  Actions  of  a  Legal  Naturib. 

a.  Against  public  officers, 

b.  On  open  account. 

V.  Commencement  and  General  Opera- 

tion of  the  Statute. 

a.  In  general. 

b.  In  actions  accruing  in  anotJier  State. 
VL  What  will  Remove  the  Bar. 

a.  Acknowledgment  and  new  promise, 

b.  Testimony  of  defendant. 
VII.  Presumption  of  Payment. 

VIII.  Disabilities  and  Exceptions. 
IX.  The  Plea  of  the  Statute. 

*  The  f  oUowiiifT  are  the  provisions  constituting- 
our  statute  of  limitations  and  as  referred  to  iii  this 
title.  The  figures  in  parentheses  denote  sections 
as  they  stood  in  Code  of  1851.  The  others  aa 
they  stood  in  Revision  of  1860.  They  are,  with 
the  amendments  that  have  been  made  thereto, 
reprinted  in  the  Code  of  1873,  chap.  2,  title  17, 
p.  4S2: 

Sbction  2740.  (1859.)  The  following  actions  may  be 
brought  within  the  times  herein  limited  respectively 
after  their  causes  accrue,  and  not  afterward  except 
when  otherwise  specially  declared,  that  Is  to  say  : 

1.  Actions  of  slander.  libel,  malicious  prosecution, 
injuries  to  the  person,  or  for  a  statute  penalty,  within 
two  years. 

2.  Those  against  a  sheriff  or  other  public  officer 
growing  out  of  a  liability  incurred  by  the  doing  of 
an  act  In  an  official  capacity,  or  by  the  omission  of 
an  official  duty,  Includlnir  the  non-payment  of  money 
collected  on  execution,  within  three  years. 

8.  Those  founded  on  unwritten  contracts,  those 
brought  for  Injuries  to  property  or  for  relief  on  the 
ground  of  fraud  in  cases  heretofore  solely  coffniza- 
ble  in  a  court  of  chancery,  and  all  other  actions  not 
otherwise  provided  for  in  this  respect,  within  five 
years. 

4.  Those  founded  on  written  contracts,  on  Judg- 
ment of  any  courts  (except  those  courts  provided  for 
in  the  next  section),  and  those  brought  for  the  re- 
covery of  real  property,  vrlthin  ten  years. 

6.  Those  founded  on  a  judgment  of  a  court  of  rec- 
ord, whether  of  this  or  of  any  other  of  the  United 
States,  or  of  the  Federal  courts  of  the  United  States^ 
within  twenty  years. 

Sec.  2741.  (1600.)  Inactlonsfor  relief  on  the  ground 
of  fraud  as  abuve  contemplated,  the  cause  of  liction 
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Generallj. 


I.  Geneballt. 

1.  Antecedent  debts.  A  statate  of  limita- 
tions as  to  a  particular  form  of  action  may  be 
made  applicable  to  antecedent  debts.  It  cannot 
be  made  to  take  awaj  the  entire  remedy.  MctU- 
hy  dt  Boles  v.  Cooper,  Mor.  57. 

2.  Statute  of  1839.  The  territorial  statute 
of  limitations  of  1880  (Jan.  25)  made  five  years  a 
bar  to  an  action  of  assumpsit  on  a  promissory 
note.  In  an  action  of  debt,  six  years  was  a 
bar.  Ibid. 

3.  Repeal  o£  When  a  statute  of  limitations 
has  been  unconditionally  repealed  without  any 
saving  clause  as  to  former  rights  accruing,  and 
incomplete  under  the  repealed  act,  the  rights  of 
parties  shall  be  adjudicated  in  the  same  manner 
as  if  the  repealed  act  had  never  existed.  Mor- 
ris V.  Slaughter,  1  G.  Gr.  888. 

4. If  a  part  of  the  time  limited  has  run 

under  the  prior  act,  the  computation  in  such 
case  must  be  from  the  taking  effect  of  the  prior 
act.  Ibid, 

6. When    the  complete   time  has   run 

under  a  statute,  a  repeal  does  not  revive  the 
cause  of  action.  Ibid, 


will  not  be  deemed  to  have  accrued  until  the  dis- 
covery of  the  fraud  by  the  party  a^^eved. 

Ssa  2742.  (1661.)  In  actions  founded  upon  contract 
the  above  limitations  shall  not  applv  If  from  the  an- 
swer of  the  defendant  or  from  nis  testimony  as  a 
witness  It  appears  affirmatively  that  the  cause  of  ac- 
tion still  justly  subsists.  But  the  ansvver  of  one  of 
several  defendants  shall  not  prejudice  the  interests 
of  others  In  this  respect. 

Sec.  2748.  (1662.)  Where  there  is  a  continuous  open 
current  account,  the  cause  of  action  shall  be  deemed 
to  have  accrued  on  the  date  of  the  last  item  therein 
as  proved  on  the  trial. 

Sbo.  2744.  (1663.)  The  delivery  of  the  original  notice 
to  the  sheriff  of  the  proper  county  with  Intent  that 
it  be  served  immediately  (which  intent  shall  be  pre- 
sumed unless  the«  contrary  appears),  or  the  actual 
service  of  that  notice  by  another  person,  is  a  com- 
mencement of  the  action. 

Sec.  2746.  (1664.)  The  time  during  which  a  defend- 
ant Is  a  non-resident  of  the  State  shall  not  be  Inclu- 
ded in  computing  any  of  the  periods  of  limitation 
above  prescribed. 

Sec.  2746.  (1665.)  But  when  a  cause  of  action  has 
been  fully  barred  by  the  laws  of  any  country  where 
the  defendant  has  previously  resided,  such  bar  shall 
be  the  same  defense  here  as  though  It  had  arisen  un- 
der the  provisions  of  this  chapter. 

Seo.  2747.  (1666.)  The  above  limitation  of  actions  for 
the  recovery  of  real  property  shall  not  apply  to  mi- 
nors so  far  as  to  prevent  them  from  having  at  least 
one  year  after  attaining  their  majority  within  which 
to  commence  such  actions. 

Sec.  2748.  (1667.)  If  the  person  entitled  to  a  cause 
of  action  die  within  one  vear  next  previous  to  the 
expiration  of  the  limitation  above  provided  for,  the 
limitation  above  mentioned  shall  not  apply  until  one 
year  after  such  death. 

SEa  2740.  (1668.)  If  after  the  commencement  of  an 
action  the  plaintiff  fail  therein  for  any  cause  except 
negligence  in  its  prosecution,  and  a  new  suit  be 
brought  within  six  mouths  thereafter,  the  second 
suit  shall  for  the  purposes  herein  conteihplated  be 
deemed  a  continuation  of  the  first. 

Ssa  2750.  (1669.)  The  above  limitations  and  provis- 


6.  The  legislature  has  power  to  enlarge 

the  time  for  the  statute  to  run,  to  repeal  one 
which  has  run  as  to  a  part  of  the  time  necessary 
to  bar,  to  give  past  creditors  whose  claims  are 
not  completely  barred,  the  same  time  allowed  to 
future  ones,  and  to  reserve  to  debtors  the  time 
which  has  run  under  a  repealed  act.  Ibid. 

7.  Ck>n8tmotion  of  statute.  The  statute  of 
limitations  should  not  be  viewed  in  an  unfavor- 
able light,  or  as  a  defense  unjust  or  discredita- 
ble. Like  all  other  statutes,  it  should  'be  con- 
strued to  effectuate  the  intention  of  the  legisla- 
ture, that  intention  being  to  afford  security 
against  stale  demands,  after  the  true  state  of 
the  transaction  may,  from  a  variety  of  causes, 
be  either  forgotten  or  incapable  of  explanation. 
Peiiley  v.  Waterhause,  3  Iowa,  418. 

8. the  word  ''hereafter  "  in  section  1672,* 

Code  of  1851,  relating  to  the  time  of  commenc- 
ing an  action,  has  reference  to  the  time  it  took 
effect  and  not  to  the  time  of  its  passage.  The 
object  of  this  section  was  to  prevent  the  appli- 
cation  of  the  general  rule  contained  in  section 
1671,  to  causes  of  action  which  had  accrued 
prior  to  July  1, 1851,  but  were  not  yet  barred, 

ions  shall  not  apply  to  evidenoes  of  debt  intended  to 
circulate  as  money,  but  shall  in  other  respects  be  ap- 
plicable to  all  actions  brought  by  or  against  all  bodies 
corporate  and  politic  except  when  otherwise  ex- 
pressly declared. 

Sec.  2751.  Causes  of  action  founded  on  contract  are 
revived  by  an  admission  that  the  debt  is  unpaid,  as 
well  as  by  a  new  promise  to  pay  the  same.  But  such 
admission  or  new  promise  must  be  in  writing,  signed 
by  the  party  to  be  charged  thereby.  See  29  E.  U.  L. 
R.  757:  7  Cranch,  168;  5  E.  C.  L.  K.  90;  5  Seld.  862; 
8  Johns.  407 ;  11 E.  C.  L.  R.  311 ;  18  Ibid.  274  and  422  : 
24  Ibid.  580 ;  80  Ibid.  580  ;  32  Ibid.  405 :  5  Seld.  85 ;  ll 
B.  0.  L.  R.  66 ;  14  Ibid.  575  ;  4  Seld.  862 :  2  E.  0.  L.  R. 
485  :  83. 184 ;  23  Ibid.  181 ;  40  Ibid.  247  ;  24  Ibid.  446 ;  20 
Ibid.  80;  1  Kern.  176. 

Sec.  2752.  A  defendant  may  plead  a  set-off  or 
counter-claim  to  any  cause  of  action,  notwithstand- 
ing such  set-off  or  counter-claim  la  barred  by  the 
statute,  provided  that  the  claim  pleaded  as  such  set- 
off was  owned  by  the  defendant  at  the  time  the  same 
became  barred  by  the  statute. 

Sec.  2753.  (1671.)  The  provisions  of  this  chapter  are 
intended  to  apply  to  causes  of  action  which  have 
already  accrued  and  are  not  yet  barred,  subject  to 
the  regulations  contained  in  the  following  two  sec- 
tions. 

Sec.  2754.  (1672.)  The  times  hereafter  allowed  for 
commencing  actions  In  such  cases  shall  not  be  less 
than  one-half  the  periods  of  limitation  herein  re- 
spectively prescribed,  except  as  provided  In  the  next 
section. 

Sec.  2755.  (1678.)  But  where  the  period  of  limitation 
heretofore  flxed  by  statute  is  not  enlarged  by  the 
provisions  of  the  first  section  of  this  chapter,  the 
time  allowed  for  the  commencement  of  a  suit  shall 
in  no  case  be  greater  than  that  fixed  by  the  law  here- 
tofore in  force  as  applied  to  those  qases. 

Sec.  2756.  (1674.)  The  time  of  limitation  in  relation 
to  actions  for  the  recovery  of  real  estate  as  pre- 
scribed in  this  chapter,  shall  not  commence  to  run 
I  in  favor  of  a  settler  on  any  public  lands  until  such 
lands  have  been  sold  by  the  State. 
I  *  See  note  at  commencement  of  title  where  section 
is  set  out. 
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without  giving  a  reasonable  time  for  taking 
effect  of  the  Code,  within  which  to  bring  an  ac- 
tion. The  party  is  entitled  to  at  least  half  the 
time  specified  in  the  Code,  for  the  commence- 
ment of  his  action  after  the  Code  took  effect. 
Bennett  v.  Be'oard,  6  Iowa,  82. 

9.  If,  upon  the  expiration  of  half  the 

time  specified  by  the  Code,  the  whole  period 
allowed  by  section  1659,  counting  from  the  time 
the  cause  of  action  accrued,  has  not  expired, 
then  the  party  may  sue  at  any  time  before  that 
period.  Ibid. 

10.  Judgment  cannot  be  rendered  on  note 
barred  by  statute  without  evidence  to  remove 
the  bar.  When,  in  a  suit  upon  a  promissory 
note,  it  appears  from  the  face  of  the  petition 
that  the  cause  of  action  is  barred  by  the  statute 
of  limitations,  and  an  answer  is  filed  setting  up 
that  plea,  but  the  defendant  fails  to  appear  on 
the  day  of  trial,  no  judgment  can  be  properly 
rendered  for  the  plaintiff  on  the  introduction 
of  the  note,  and  in  the  absence  of  any  proof 
taking  the  case  out  of  the  operation  of  the 
statute.     Smith  v.   Oage  et  al.,  31  Iowa,  27. 

11. A  defendant,  against  whom  judgment 

is  rendered  in  such  a  case,  may  subsequently 
appear  and  have  the  same  vacated  on  motion. 
Ibid, 

12. The  objection  that  such  motion  is  in 

the  nature  of   a  motion  for  a  new  trial,  and 
should  have  been  made  within  three  days  after 
the  rendition  of  the  judgment,  is  waived  unless 
made  in  some  form  at  the  time  of  the  filing  of 
the  motion.  Ibid. 

II.  In  Actions  for  Rkal  Property. 

a.  In  general. 

13.  Time  before  the  Code.  Section  1678*  of 
the  Code  of  1851  applies  to  those  cases  where 
the  period  is  not  enlarged  by  the  Code ;  and 
under  it  in  an  action  for  the  recovery  of  re^l 
property,  a  party  is  confined  to  twenty  years 
from  the  time  the  cause  of  action  accrued,  if  it 
accrued  before  the  taking  effect  of  the  Code; 
but  If  such  period  should  run  beyond  ten  years 
from  July  1, 1851,  it  is  not  to  so  run,  but  would 
expire  July  1,  1861,  and  as  much  before  that 
time  as,  counting  from  the  period  the  right  of 
action  accrued,  it  would  fall  short.  Pliares  v. 
Walters,  6  Iowa,  106. 

*See  note  atcommcDcement  of  title,  wherein  sec- 
tions refered  to  will  be  found. 


14. Section  1672  was  intended  to  apply  to 

causes  of  actions  accruing  before  the  statute  took 
effect  and  not  then  barred,  where  the  statute  of 
limitations  is  enlarged ;  and  in  such  cases 
whether  the  right  of  action  had  accrued  one 
day  or  five  years,  the  party  is  entitled  to  at 
least  five  years  after  the  Code  of  1851  took 
effect,  and  as  much  longer  as  would  make  ten 
years  from  the  time  the  right  of  action  accrued. 
IHd. 

16.  Accruing  prior  to  July,  1861.  Where  the 
commencement  of  an  action  for  the  recovery  of 
real  property  accrued  prior  to  July  1, 1851,  and 
where  one-half  of  the  period  of  limitation  in 
such  cases  provided  by  the  Code  of  1851,  would 
extend  the  time  for  the  commencement  of  the 
suit  beyond  the  period  allowed  by  the  former 
statute,  the  plaintiff  was  entitled  to  only  so  much 
of  the  time  allowed  as  would  complete  the 
former  limitation  ;  overruling  Phares  v.  Walters, 
6  Iowa,  106  ;  Montgomery  v.  Chadtnck,  7  Ibid.  114. 

16.  Section  1671,  of  the  Code  of  1851,  made 
the  statute  of  limitations  retrospective.  Ibid. 

17.  The  limitations  of  possessory  actions 
are  not  enlarged  but  diminished  by  the  Code ; 
the  plaintiff  in  an  action  of  right  is  allowed  not 
less  than  five  years  after  the  time  the  Code  took 
effect  within  which  to  commence  his  action, 
provided  the  five  years  does  not  extend  the 
time  beyond  the  previous  limitation  of  twenty 
years.  Wright  v.  Keithler,  7  Iowa,  92,  overrul- 
ing Phares  v.  Walters,  6  Ibid.  106,  in  so  far  as 
it  holds  that  an  action  for  the  recovery  of  real 
estate,  when  the  cause  took  effect  prior  to  the 
taking  effect  .of  the  Code,  would  not  be  barred 
in  less  than  ten  years  after  the  Code  took  effect. 

18.  The  Code  of  1861  makes  ten  years  the 
limitation  in  actions  for  the  recovery  of  real 
estate,  but  where  the  cause  of  action  had  ac- 
crued before,  section  1672  allowed  the  plaintiff 
one-half  that  time,  or  five  years  after  the  Code 
took  effect,  with  the  qualification  (by  section 
1673),  that  he  should  not  have  more  time  in  all 
than  was  allowed  by  the  pre-existing  law  — 
that  is,  that  only  so  much  of  the  five  years  was 
allowed  as  would  make  the  twenty  years,  but 
it  could,  in  no  case,  go  beyond  the  twenty  years. 
KiCbourne  v.  Lockman,  8  Iowa,  380. 

19.  To  any  action  of  right,  or  action  brought 
to  recover  real  estate,  commenced  after  the  1st 
day  of  July,  1856,  the  period  of  ten  years  limi- 
tation is  a  bar.  Ibid, 
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20.  Real  and  personal  actionjk  Under  the 
existingstatuteof  limitations,  all  actions  for  the 
recovery  of  real  property,  and  all  personal  actions 
on  written  contract  commenced  si  ace  July  1, 
18o6,  must  be  commenced  within  ten  years 
af  ler  the  cause  of  action  accrued.  Johnson  v. 
Jlopkius  et  al,,  19  Iowa,  49. 

21.  Begins  to  run  from  demand  and  refusal 
of  deed.  In  case  of  the  breach  of  a  bond  for  the 
conveyance  of  real  estate,  the  statute  of  limita- 
tions against  the.  vendee's  right  of  action  begins 
to  run  from  the  date  of  his  demand  for,  and 
refusal  of,  a  deed  by  the  vendor ;  the  veodee 
may  accordingly  recover  the  amount  of  purchase- 
money  with  interest,  if  he  brings  his  action 
within  ten  years  from  the  date  of  the  breach 
of  the  bond.     Deming  v.  Ilaney,  23  Iowa,  77. 

22.  Oommences  from  ouster.  The  statute  of 
limitations  begins  to  run  from  the  ouster,  or 
commencement  of  the  adverse  possession,  and 
not  from  the  execution  of  the  deed  under  which 
the  adverse  claimant  holds.  Bobinson  v.  Lake, 
14  Iowa,  421. 

23.  Where  an  adverse  possession  commenced 
in  1848,  prior  to  the  Code  of  1851,  and  an  action 
of  right  to  recover  the  possession  was  commenced 
in  1859,  it  was  Iield  that  it  was  commenced  too 
late.  Ibid. 

24.  Adverse  possession.  A  mere  possession, 
without  claim  or  color  of  adverse  title,  will  not 
enable  a  defendant  in  an  action  of  right  to  avail 
himself  of  the  statute  of  limitations.  To  con- 
stitute an  adverse  possession,  it  must  be  held 
under  a  color  of  title,  following  Jones  v.  Hoch- 
man,  12  Iowa,  101 ;  and  Wright  v.  Keithler,  7 
Ibid.  92 ;  Clagettv.  Oonlee  and  Jones  v.  Hockman, 
16  Ibid.  487;  MeBunn  v.  The  OUy  of  Des 
Moines,  84  Ibid.  467.  Qrvbe  t.  Wells,  Ibid. 
148. 

26. '.  prescription.  Ten  years*  adverse  pos- 
session of  real  estate  will  under  the  statute 
raise  the  presumption  of  a  grant.  {Jones  v. 
Eoekman,  12  Iowa,  101 ;  Glagett  v.  Conlee,  16 
Ibid.  487 ;  CampheU  v.  Long,  20  Ibid.  882.)  Bur- 
dick  V.  Heivly,  23  Iowa,  511. 

26. evidence.    Usually,  the  declaration 

of  the  party  while  in  possession,  equally  with 
his  acts,  is  regarded  good  evidence  to  show  the 
quality  and  extent  of  his  interest.  Ibid, 

27. mistake:    purpose  of  the  statute. 

One  of  the  objects  of  the  statute  is  to  compose 
eontroversies  growing  out  of  mistakes  and  errors 

Vol.  2.  —  89 


which  tend  to  unsettle  titles  and  render  them 
insecure.  Ibid, 

28.  Applies  to  municipal  corporations.  The 
statute  of  limitations  applies  to  municipal  cor- 
porations. Accordingly  when  the  city  of  Pella 
brought  suit  claiming  land  as  dedicated  to  pub- 
lic use,  held,  that  as  the  suit  was  brought 
more  than  ten  years  after  the  organization  of  the 
city  of  Pella,  with,  knowledge  of  the  adverse 
claim  of  defendant  during  the  same  period,  the 
action  was  bari-ed.  {Keyes  dt  Crawford  v.  TaU, 
19  Iowa,  123 ;  Newman  v.  De  Larimer^  Ibid. 
244 ;  Johnson  v.  Hopkins,  Ibid.  49 ;  Robinson  v. 
Lake,  14  Ibid.  421.)  The  City  of  PeOa  v.SehoUs, 
24  Iowa,  283  ;  Baker  v.  Johnston  County,  83  Ibid. 
151. 

29.  Forcible  entry  not  acquiesced  in.  A  for- 
cible entry  upon  land  in  the  prior  actual  posses- 
sion of  defendant,  and  not  acquiesced  in  by  him, 
does  not  suspend  the  operation  of  the  statute  of 
limitations.  Ibid,  ' 

30.  Possession  must  betmder  claim  of  right. 
The  statute  of  limitations  will  not  run  in  favor 
of  an  adverse  possession,  unless  the  same  has 
not  only  been  actual,  open  and  adverse,  for  the 
requisite  period,  but  also  under  an  exclusive 
claim  of  right,  and  not  subordinate  to  the  will 
of  another.  McNamee  v.  Moreland,  26  Iowa,  96, 
and  cases  in  §  24,  ante. 

31. rule  applied :  estoppeL    When  the 

line  between  two  adjacent  owners  was  in  dis- 
pute, and  they  agreed  that  when  a  final  decision 
was  made  in  a  case  then  pending  as  to  the  true 
location  of  the  boundary  between  them,  either 
party  should  place  his  fence  upon  the  line  so 
established :  ?ield,  that  the  party  continuing  in 
possession  of  the  disputed  tract  under  said  agree- 
ment was  thereby  estopped  from  claiming  that 
his  possession  was  adverse.    Ibid. 

32. kind  of  possession.    To  disprove  that 

the  possession  was  under  claim  of  title,  the  dec- 
larations of  the  occupant,  that  he  did  not  hold 
adversely,  are  admissible.    1  bid. 

As  to  what  constitutes  adverse  possession,  see 
further,  Adyebsb  Possbssiok,  ante,  vol.  1,  p.  22. 

b.  On  the  ground  of  fraud. 

33.  Discovery  of  the  fraud.  When  the 
legal  title  to  real  estate  has  been  obtMned  by 
fraud  an  action  to  recover  by  the  actual  or 
equitable  owner  may  be  commenced  at  any 
time  within  five  years  after  the  discovery  of 
the  fraud.    Code  of  1851,  §§  1659  (clause  8)  and 
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1660  *  McLenan  et  al.  y.  BaUvoan  et  cU.,  18  Iowa, 
621. 

34.  Our  statute  of  limitations  (Rev.,  §  2741) 
does  not  begin  to  run  in  actions  for  relief  on 
the  ground  of  fraud  until  the  discovery  of  the 
fraud  by  the  aggrieved  party.  Byan  v.  DoyU, 
81  Iowa,  68 ;  Shank  v.  Teeple,  83  Ibid.  189. 

36.  Under  section  2741,  Revision  of  1860 
{%  2629,  ^^^^  ^^  IS7'6\  defendant  must  prove 
not  only  that  five  years  have  elapsed  since 
the  fraud,  but  also  that  it  was  discovered  by, 
or  known  to,  the  plaintiff,  five  years  before 
action  brought.    Baldwin  v.  Tuttle,  23  Iowa,  68. 

36.  Uniform  at  law  and  in  equity.  In  this 
State  the  statute  of  limitations  operates  in  both 
courts  of  law  and  equity  alike.  Be^f  v.  Eherly, 
28  Iowa,  467. 

37. statute  oonstrued.  In  cases  of  fraud, 

where  the  plaintiff's  remedy  is  concurrent,  that 
is,  where  he  could  have  the  same  relief  either 
at  law  or  in  equity,  the  action  must  be  com- 
menced within  five  years  after  the  perpetration 
and  not  the  discovery  of  such  fraud.  Ibid. 

38.  distinction  in  application  of  statute 

explained.  Where  the  relief  asked  is  pecu- 
liarly of  equitable  jurisdiction,  the  statute  runs 
only  from  the  discovery  and  not  the  perpetra- 
tion of  the  fraud.  Ihid, 

39.  Onus  probandi  The  defense  of  the  stat- 
ute of  limitations  is  an  affirmative  one,  and  the 
party  pleading  it  must  show  the  facts  consti- 
tuting the  bar.  Harlin  v.  Stevenson,  80  Iowa, 
871. 

40. It  is  accordingly  held,  in  a  proceed- 
ing to  set  aside  a  conveyance  of  land  as  fraudu- 
lent, where  more  than  five  years  had  elapsed 
since  the  cause  of  action  accrued,  that  it  was 
incumbent  on  the  defendant,  in  order  to  avail 
himself  of  the  plea  of  the  statute,  to  show  that 
plaintiff  had  knowledge  of  the  fraud  more  than 
five  years  before  the  action  was  commenced  — 
our  statute  (Rev.,  §  2741)  providing  that  the 
action  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud.  Ibid. 

41. Nor  would  the  rule  be  varied  by  the 

fact  that  the  plaintiff  negatived  such  knowl- 
edge in  his  pleading.  The  averment  being 
unnecessary  would  not  have  to  be  proved.  Ibid. 

42.  Sale  by  administrator.  It  seems  that  sec- 
tion 2888  of  the  Revision,  limiting  actions  for 
the  recovery  of  real  property  sold  by  an  admin- 

*■  See  sections  set  out  in  note  at  commencement  of 
title. 


istrator  to  five  years  from  the  date  of  the  sale^ 
does  not  apply  to  a  case  where  the  proceedings 
are  attacked  on  the  ground  of  fraud ;  and  in 
such  case  the  statute  will,  under  sections  2740, 
2741,  commence  to  run  only  from  the  time  of 
the  discovery  of  the  fraud.  Comn  v.  2'oole, 
81  Iowa,  618. 

43.  Proceeding  to  set  aside  sheriffs  sale. 

A  proceeding  to  set  aside  a  sheriff 's  sale  of 
land,  sold  in  gross,  in  which  actual  fraud 
is  alleged  by  the  plaintiff,  is  a  proceeding  cog- 
nizable as  well  at  law  as  in  chancery,  and 
hence,  does  not  fall  within  section  2740,  sub- 
division 8,  of  the  Revision,  which  provides  that 
actions  for  relief  on  the  ground  of  fraud,  in 
cases  heretofore  solely  cognizable  in  equity, 
must  be  brought  within  five  years  from  the 
time  the  action  accrued.  WiUiame  v.  AUieon^ 
88  Iowa,  278. 

44. It  is  to  be  regarded,  rather,  as  an 

action  for  the  recovery  of  real  property,  within 
the  meaning  of  subdivision  4  of  said  section 
2740,  and  not  barred  until  the  expiration  of  ten 
years.  Ibid. 

III.  In  Equttablb  Actions. 
a.  In  general. 

46.  Courts  of  equity  like  courts  of  law  are 
bound  by  the  statute  of  limitations  ;  but  in  some 
cases  the  courts  have  interfered  with  cases 
within  its  meaning  and  restraints  for  the  pur- 
pose of  administering  justice  subservient  to  the 
purposes  of  the  act.  McOojf  v.  Hughes,  1  G.  Gr. 
870. 

46. Courts  of  equity  are  within  the  spirit, 

if  not  the  words,  of  the  statute  of  limitations. 
In  many,  and  perhaps  most  cases,  they  act  upon 
the  analogy  of  the  limitations  at  law,  while 
in  others,  they  act  not  so  much  in  analogy,  as  in 
obedience  to  sucb  statutes.  Wright  et  al.  v.  Le- 
claire,  3  Iowa,  221. 

47. The  fourth  section  of  the  statute  of 

limitations,  approved  February  16, 1843,  is  not 
applicable  to  a  suit  in  chancery  to  enforce  the 
specific  performance  of  a  contract  to  convey  real 
estate.  Ibid. 

48. Actions  in  chancery  to  enforce  spe- 
cific performance  of  contract  relating  to  real 
estate  are  not  barred  by  the  lapse  of  six  years 
after  the  right  or  title  accrues.  Such  actions 
must  be  governed  by  the  seventh  section  of  the 
limitation  act  of  1843,  which  limits  the  right  of 
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action  to  twenty  years,  unless  tlie  case  comes 
within  the  provision  of  that  section.  IHd. 

49. In  such  actions  generally  the  statu- 
tory bar  for  commencing  actions  at  law  relating 
to  real  estate  is  the  guide ;  but  the  relief  may 
be  denied,  even  when  a  less  number  of  years 
may  have  elapsed,  and  it  may  be  granted  where 
the  time  is  greater.  Ibid, 

60. In  cases  of  concurrent  jurisdiction* 

courts  of  equity,  equally  with  courts  of  law,  are 
bound  by  the  statute  of  limitations,  and  may  be 
said  to  act  in  obedience  to  such  statute  ;  and  in 
such  cases,  a  change  of  forum  will  not  extend 
the  time  for  commencing  the  action.  WrigTit  et 
al.  V.  Ledaire,  3  Iowa,  221 ;  Phares  v.  Walters, 
6  Ibid.  106 ;  Belf  v.  Eberly,  23  Ibid.  467 ;  Wilr 
Uams  V.  AUUon,  33  Ibid.  277. 

61.  In  cases  where  the  jurisdiction  is 

not  concurrent,  courts  of  equity  apply  the  stat- 
ute of  limitations  in  many,  and  indeed  most 
instances,  to  equitable  titles,  by  way  of  analogy 
to  the  law.  Ihid. 

62. Whether  the  statute  of  limitations 

(Rev.  1860,  chap.  116)  was  intended  to  apply  to 
courts  of  equity  as  to  courts  of  law,  qiioryf 
Johnson  V.  Hopkins  et  al.,  19  Iowa,  49. 

63.  Issue  of  fact.  In  an  action  for  the  specific 
performance  of  the  conditions  of  a  title  bond, 
where  the  facts  set  forth  in  the  petition  would 
take  the  case  out  of  the  statute  of  limitations,  that 
statute  cannot  be  successfully  pleaded  unless 
such  averments  in  the  petition  are  denied  by  an 
accompanying  answer,  and  in  such  case  the  issue 
of  facts  presented  by  the  denials  in  the  answer 
should  be  tried.  Wright  et  al.  v.  Le  Claire,  4 
G.  Gr.  420 

64.  Action  to  compel  a  conveyance.  An  ac- 
tion to  compel  the  conveyance  of  land  pur- 
chased for  and  with  the  means  of  plaintiff  may 
be  brought  within  ten  years.  Stanley  v.  Morse 
^  Morse,  26  Iowa,  454. 

h.  In  foredosure. 

66.  When  mortgagee  takes  possession.  The 
statute  of  limitations  does  not  begin  to  run  as 
against  the  right  of  a  mortgagor  until  the  mort- 
gagee takes  possession  of  the  premises  or  holds 
them  for  purposes  of  foreclosure.  MorUgomery 
v.  CJiadwick,  7  Iowa,  114. 

66.  The  statute  of  limitations  of  the  Code  of 
1861  was  retrospective  in  its  operations  and 
applied  to  causes  of  action  in  existence  when  the 
Code  took  effect.  Ibid. 


bl.  In  real  actionji,  when  the  cause  of  actions 
accrued  prior  to  July  1, 1851,  the  time  at  which 
the  Code  of  that  year  took  effect,  would  not  be 
barred  for  five  years,  unless  the  time  allowed  by 
the  statute  theretofore  in  force  would  be  thereby 
extended.  The  time  fixed  by  the  former  stat- 
ute, obtained  where  the  the  effect  of  the  provis- 
ions of  the  Code  would  not  extend  the  limita- 
tion of  the  prior  statute.  Ibid. 

68.  Action  to  foreclose  barred  in  ten  years. 
Section  2740,  Revision  of  1860,  applies  to  all  suits 
upon   written  contracts,  in  equity  as  well  as  at- 
law ;  and  under  it  a  suit  to  foreclose  a  mortgage 
is  barred  by  a  lapse  of  ten  years  time. 

Argu.  1.  Mortgage :  estate  of  mortgagee. 

Under  section  2117,  Revision  of  1860,  the  inter- 
est of  the  mortgagee  is  not  ai^  estate,  but  is 
simply  a  specific  lien  or  charge  to  secure  a  debt, 
which  is  the  principal  thing. 

Argu.  2.  Deed  of  trust :  power  of  trustee. 

While  the  trustee  named  in  an  ordinary  deed  of 
trust  is  vested  with  the  legal  title,  he  holds  it 
for  a  specific  purpose,  defined  by  the  deed,  and 
he  cannot  maintain  an  action  of  ejectment 
against  the  grantor,  either  before  or  after  de- 
fault. 

Argu.  3.  Presumption  of  payment.    The 

ordinary  rule  adopted  by  courts  of  equity,  that 
the  statute  of  limitations  is  not  a  positive  direct 
bar,  but  is  adopted  by  the  analogy,  and  is 
founded  upon  a  presumption  of  payment,  which 
may  be  rebutted  by  circumstances,  is  applicable 
to  proceedings  to  foreclose  mortgages  after  the 
expiration  of  the  time  mentioned  in  section 
2740,  Revision  of  1860.  Newman  v.  De  Larimer 
et  al.,  19  Iowa,  244. 

69.  Suits  for  the  foreclosure  of  mortgages 
must  be  brought  within  ten  years.  Hendershott 
V.  Pring,  24  Iowa,  134. 

60.  Title  bond  foreclosure.  The  right  to 
maintain  an  action  to  foreclose  a  title  bond, 
treating  it  as  a  mortgage,  is  barred  in  ten  years 
from  the  time  the  cause  of  action  accrued.  Day 
V.  Baldwin  et  al.,S4^  Iowa,  880.  See,  also,  Ootoer 
V.  Winchester,  33  Ibid.  802. 

61. efiiect  of  admissions.     The  right  of  a 

defendant  to  rely  upon  the  statute  of  limitations 
cannot  be  affected  by  the  admissions  of  a  person 
not  interested  in  the  event  of  the  suit,  though 
joined  as  a  nominal  defendant  in  the  action. 
Ibid. 

62.  It  is  accordingly  held,  in  an  action  to  fore- 
close a  title  bond,  wherein  the  original  obligee 


708 


LIMITATION  OF  ACTIONS. 


In  other  Actions  of  a  Legal  Nature  —  Od  open  Account. 


is  Joined  as  a  party  defendant  with  other  per- 
sons claiming  an  interest  in  ihe  land,  that  his 
admissions  that  the  debt  was  due  and  unpaid, 
could  not  affect  the  right  of  the  other  defend- 
ants to  rely  upon  the  statute,  it  appearing  that 
no  personal  claim  was  made  against  him  in  the 
action,  and  that  he  no  longer  had  any  interest 
in  the  land.  Udd. 

IV.  In  other  Actions  of  a  Legal  Natube. 
a.  Against  publie  officer, 

63.  On  bond  of  county  Judge.  An  action  on  the 
bond  of  a  county  judge.  The  breach  alleged  was 
that  he  did  not  faithfully  discharge  his  official 
duty  in  this,  that  he  did  not  pay  over  to  the 
counties  moneys  received  by  him  in  his  official 
capacity.  Held,  that  it  should  be  brought  with- 
in  three  years  from  the  time  the  cause  of  action 
accrued.  The  County  //  Powersheek  v.  Ogden, 
7  Iowa,  177. 

64.  The  failure  of  a  county  treasurer  to  ac- 
count to  the  county  and  the  State,  and  pay 
over  the  revenue  in  his  hands,  is  '*  the  omission 
of  an  official  duty,"  within  the  meaning  of  sec- 
tion 1659*  of  the  Code  of  1851,  and  an  action 
therefor  cannot  be  maintained  unless  com- 
menced before  the  expiration  of  three  years 
after  the  cause  of  action  accrues.  The  State  of 
Iowa  V.  Dyer  et  al.,  17  Iowa,  228. 

66.  When  statute  would  begin  to  run.  In  case 
where  a  derk  of  the  board  of  supervisors  issued  a 
county  warrant,  pursuant  to  an  order  of  the  board, 
but  neglected  to  place  the  seal  of  the  county 
thereon,  it  was  held  that  the  statute  of  limita- 
tions, respecting  actions  against  public  officers 
{Rev.,  §  2740,  subd.  2),  would  begin  to  run  from 
the  date  of  issuing  the  warrant,  instead  of  from 
the  time  of  demand  and  performance  upon, 
and  refusal  by  the  officer  to  supply  the  omission; 
and  the  proceeding  would  be  barred  unless  com- 
menced within  three  years.  Prescott  v.  Ooneer, 
B4  Iowa,  175. 

h.  On  open  account. 

66.  Runs  from  date  of  last  item  on  debit  or 
credit  side.  The  statute  of  limitations  (Rev.  1860, 
%  2748)  commences  to  run  from  the  last  item 
in  the  account,  whether  it  be  on  the  delnt  or  credit 
6ide  thereof.  Thorn  eft  Stein  v.  Moore,  21  Iowa, 
385 ;  Ittbbs  v.  The  Gity  of  Maqiioheta,  82  Ibid. 
564 ;  Wenderling  v.  Beeeer,  Ibid.  248 ;  Mbser  v. 
Brooks,  admr.f  Ibid.  72. 

*  See  note  at  commencement  of  title  wherein  seo- 
tions  of  the  statute  are  set  out. 


67.  One  of  the  plaintiffs  produced  their  books 
of  account,  and  proved  the  facts  required  by  the 
statute  to  make  them  receivable  in  evidence. 
The  books  showed  that  all  entries  on  the  debit 
side  of  the  account  were  made  more  than  five 
years  prior  to  the  commencement  of  the  action, 
and  all  the  items  on  the  credit  side»  except  one^ 
had  been  made  for  the  same  length  of  time,  and 
there  was  no  other  proof  that  the  account  had 
accrued  within  five  years.  Held,  that  the  court 
erred  in  sustaining  an  objection  to  the  admission 
of  the  book,  on  the  ground  that  it  appeared  there- 
from that  the  account  was  barred  by  the  statute 
of  limitations.  T?u>m  dt  Stein  v.  Moore,  21  Iowa, 
285. 

68.  Effect  of  payment.  A  payment  on  an  ac- 
count made  by  a  debtor  before  the  debt  is  barred 
by  the  statute  of  limitations,  prevents  the  run- 
ning of  the  statute  as  to  the  debt  on  which  the 
payment  was  made  prior  thereto.  Ibid. 

69.  What  will  constitute  continuous  open 
account.  Where  one  person  boards  or  provides 
for  another  continuously,  this  will  constitute  a 
continuous,  open  current  account  within  the 
meaning  of  the  statute  of  limitations  (Rev.,  § 
2748),  providing  that  where  there  is  a  continu- 
ous, open,  current  account  the  cause  of  action 
shall  be  deemed  to  have  accrued  from  the  date  of 
the  last  item.  Wenderling  v.  Besser,  81  Iowa,  248. 

70.  A  continuous  accruing  indebtedness  for 
board,  rent  or  the  like,  is  a  continuous,  open,  cur- 
rent account  within  the  meaning  of  said  section 
.and  the  portion  thereof  extending  beyond  five 
years  is  not  barred  by  the  statute  of  limitations 
respecting  unwritten  contracts  and  accounts ;  as 
the  account  will  in  such  case,  under  said  section, 
be  deemed  to  have  accrued,  and  the  statute  be- 
gins to  run  only  from  the  date  of  the  last  item  as 
proved  upon  the  trial.  Moser  v.  Crooks,  admr., 
82  Iowa,  172. 

71.  Unliquidated  account  against  a  county. 
The  statute  of  limitations,  upon  an  unliquidated 
account  against  a  county,  commences  to  run  from 
the  time  the  account  accrued,  and  not  from  the 
date  of  its  presentation  for  allowance  to  the 
board  of  supervisors.  Baker  v.  Johnson  County, 
88  Iowa,  151. 

y.  Ck>MMENCEMENT  AND  GENERAL  OPERATION 

OP  THE  Statute. 
a.  In  general. 

72.  Code  of  1861.  Where  a  cause  of  action 
on  an  instrument  in  writing  had  accrued,  but 
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was  not  barred  at  the  time  the  Code  of  1851 
took  effect,  the  time  allowed  for  the  commence- 
ment of  the  action  waa  five  yearn.  Bocp  ▼. 
Seaton,  4  G.  Gr.  252. 

73.  ^ranaoript.  The  certified  transcript  of  a 
justice  of  the  peace  is  made  by  law  as  conclu- 
sive in  the  courts  of  this  State  for  certain  pur- 
poses, as  the  transcript  of  a  court  of  record,  and 
for  that  reason  the  fifth  section  of  the  statute 
of  limitations  would  seem  appropriate  to 
actions  founded  upon  transcripts  from  justices' 
courts.    DarumuUer  v.  Burton,  4  G.  Gr.  445. 

74. case  considered.    In  Bntee  v.  I/uek, 

4G.  Gr.  148,  the  question  is  not  decided  whether 
an  action  founded  upon  a  justice's  transcript 
from  another  State  is  within  the  fourth  section 
of  the  limiUtion  law  of  1848.  Ibid. 

76.  Receipt.  In  an  action  on  a  receipt  as 
follows  :  "  Received  of  J.  H.  Creighton,  a  lot  of 
medicine  and  ware  valued  at  |42.87i,  for  which 
we  are  to  pay  him  at  any  time  within  two  years 
from  this  10th  April,  1844,"  and  signed  by 
defendants,  to  which  the  statute  of  limitations 
was  pleaded,  it  was  held  that  no  actiou  was 
maintainable  upon  the  receipt  before  the  ex- 
piration of  two  years  from  date  thereof,  and 
the  statute  of  limitations  did  not  commence  to 
run  until  two  years  after  date  of  the  receipt. 
Creighton  v.  Bosseau  <&  Hart,  1  Iowa,  133. 

76.  As  to  principal  and  surety.  Where 
money  is  paid  by  a  party  as  surety  for  another 
the  cause  of  action  accrues  at  the  date  of  the 

■ 

payment  of  the  money,  and  the  statute  of  limi- 
tations runs  therefrom.  WcUker,  admr.,  v. 
Lathrop,  6  Iowa,  516. 

77.  Where  a  grantee  of  real  estate  verbally 
agreed,  as  part  of  the  purchase-money,  to  pay 
off  a  judgment  against  the  grantor,  and  the 
grantor  paid  off  the  same  upon  the  failure  of 
the  grantee  to  do  so  within  a  reasonable  time ; 
held,  that  the  parties  sustained  to  each  other  in 
equity,  the  relation  of  principal  and  surety,  the 
grantee  being  the  principal  debtor  {Mos($  v. 
The  Glerk,  etc,,  12  Iowa,  139  ;  Thompson  v.  B&r- 
tram,  Ibid.  476 ;  Masne  v.  Mann,  17  Ibid.  181 ; 
Corbett  V,  Waterman,  11  Ibid.  87 ;  Scott  v,  Qtll, 
19  Ibid.  187),  and  that  the  statute  of  limiUtions 
did  not  commence  to  run  against  the  grantor 
until  he  paid  off  the  judgment,  and  that  he  had 
five  years  from  that  time  to  sue  the  grantee. 
Fbiter  v.  Marsh,  25  Iowa,  800. 


78.  When  the  relation  of  principal  and  sure- 
ties between  persons  whose  names  are  signed 
to  a  promissory  note  or  written  obligation 
does  not  appear  from  the  instrument  itself,  but 
dei>ends  for  its  establishment  upon  parol  testi- 
mony, and  the  instrument  has  been  merged  in  a 
judgment  rendered  thereon,  and  that  satisfied 
of  record,  the  right  of  action  at  law  by  the 
surety  against  the  principal  will  be  treated  as 
founded  upon  an  unwritten  contract  and,  under 
our  statute,  barred  in  five  years.  Lamb  et  al.  v. 
WUhrow,  81  Iowa,  164. 

79. sembU,  that  the  same  rule  would 

apply  if  the  note  or  instrument  were  not  merged 
in  judgment  and  the  surety  was  seeking  in  an 
action  at  law  to  recover  for  the  amount  of  the 
note  paid  by  him,  or  to  be  subrogated  to  the 
rights  of  the  payee.  Ibid. 

80.  Ii^ury  to  person.  The  statute  of  limita- 
tions, as  to  actions  for  damages  resulting  from 
injuries  to  the  person,  commences  to  run  from 
the  time  the  injury  is  done,  and  not  from  the 
time  the  party  injured  becomes  fully  advised  of 
the  extent  thereof.  Qustin  v.  The  County  of 
Jefferson,  15  Iowa,  158. 

81. action  for  damages  for  death.  When 

the  death  is  instantaneous,  the  statute  of  limita- 
tions does  not  beg^n  to  run  until  the  appoint 
ment  of  the  administrator.     Sherman  v.  The 
Western  Stage  Co.,  24  Iowa,  515  ;  S.  C,  22  Ibid. 
556. 

82. rule  applied.     Plaintiff's  intestate 

was  thrown,  in  1862,  from  a  boat  in  crossing  a 
stream,  by  reason  of  the  negligence  of  defend- 
ants, and  after  struggling  for  some  ten  minutes, 
was  drowned.  No  administrator  was  appointed 
until  1866.  Held,  that  as  the  death  was  what  is 
generally  and  legally  understood  as  an  instan- 
taneous death,  no  action  accrued  to  the  deceased 
in  her  life-time,  and  hence  the  statute  did  not 
begin  to  run  until  the  appointment  of  the  ad- 
ministrator. Ibid. 

83.  Rules  of  construction.  1.  The  statute 
begins  to  run  from  the  time  the  cause  of  action 
accrues. 

2.  If  the  statute  once  begins  to  run,  no  subse- 
quent disability  will  suspend  it,  unless  the  stat- 
ute itself  provide  therefor. 

3.  Before  a  cause  of  action  accrues  or  the 
statute  can  begin  to  run,  there  must  exist  a 
cause  of  action  and  a  person  authorized  to  pros- 
ecute it,  as,  for  instance,  where  a  cause  of  action 
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accrues  to  the  estate  of  a  decedent,  the  statute 
will  not  run  until  there  is  a  personal  represen- 
tative in  whose  name  it  may  be  prosecuted.  Ibid, 

84.  Claim  for  double  damages  against  rail- 
road company  for  stock  killed.  Under  chapter 
169,  Lay^s  1862,  section  6,  the  owner  of  live 
stock  may  bring  his  action  for  double  damages 
within  five  years  from  the  date  of  the  injury. 
Said  statute  is  compensatory,  not  penal,  and 
hence,  rot  a  statute  penalty  within  the  meaning 
of  Revision,  section  2740,  clause  1.  ICoons  v, 
ChiccLQo  and  Narthwesterjh  Railway  Co,,  28  Iowa, 
493. 

86.  Contract  for  labor.  When  labor  is  per- 
formed under  one  entire  contract  running 
through  several  months,  the  statute  of  limita- 
tions commences  to  run  from  the  completion  of 
the  work.  Slunick,  Guardian,  v.  Bruce,  21  Iowa, 
805. 

86.  Iiending  of  money.  Upon  a  contract  for 
the  lending  of  money  to  be  paid  upon  demand, 
the  statute  of  limitations  commences  to  run 
from  the  date  of  the  lending.  HaU,  Adminis- 
trator, V.  Letts,  Administrator,  21  Iowa,  596. 

• 

87.  For  a  statute  penalty.  Under  section 
2740,  clause  1.  an  action  for  statute  penalty  must 
be  brought  within  two  years  from  the  date  of 
the  inj  ury  complained  of.  Koone  v.  Chicago  and 
Northijoeetern  RaUvoay  Co.,  23  Iowa,  498. 

88.  Service  of  ixijunction.  In  a  proceeding 
to  restrain  the  removal  of  the  records  and  offi- 
ces in  a  county  seat  contest,  the  statute  of 
limitations  runs  from  the  date  of  the  service  of 
the  injunction  and  not  the  original  notice,  where 
the  inj  unction  is  an  independent  means  of  relief, 
and  not  auxiliary  to  other  proceedings.  SweaU 
V.  FwDiUe,  23  Iowa.  321. 

89.  Claim  against  heir.  While  a  claim  held 
by  the  estate  against  an  heir,  which  is  barred 
by  the  statute  of  limitations,  might,  as  it  seems, 
be  considered  in  settling  his  distributive  share, 
yet  if  an  action  at  law  be  commenced  thereon 
for  the  purpose  of  enforcing  the  collection 
thereof,  he  may  successfully  plead  the  statute 
of  limitations,  notwithstanding  the  pendency 
of  a  proceeding  in  chancery  for  the  settlement 
of  the  estate  and  the  distribution  of  the  assets. 
Garrett,  Receiver,  v.  Pierson,  29  Iowa,  304. 

90.  Pnrchasen  of  lots  from  town  proprietor. 

The  statute  of  limitations  will  not  begin  to  run, 
as  against  the  rights  of  persons  purchasing  lots 


under  representations  of  the  proprietor  that  an 
adjacent  space  should  remain  public  and  unoc- 
cupied, until  he  does  some  act  inconsistent 
therewith.    Fisher  v.  Beard,  82  Iowa,  346. 

b.  In  actions  accruing  in  another  State. 

91.  Absence  from  State.  The  statute  of  limi- 
tations does  not  commence  to  run  when  the  de- 
fendant is  without  the  State.  It  commences  to 
run  after  the  cause  of  action  has  accrued  when 
the  debtor  next  comes  within  the  jurisdiction. 
Pratt  V.  Hubbard,  1  G.  Gr.  9. 

92.  Beyond  sea.  The  words  "  beyond  the 
sea,"  in  the  Michigan  Statute  of  Limitations, 
means  beyond  the  limits  of  the  United  States. 
Darling  v.  Meaohufn,^  G.  Gr.  602. 

93.  Iiex  fori.  The  statute  of  limitations  of 
the  State  in  which  the  action  is  brought  governs 
instead  of  that  in  the  State  in  which  the  con- 
tract was  made.  Bruce  et  al.  v.  Luck,^  G.  Gr.  148. 

94.  Another  State  or  country.  In  the 
absence  of  a  statute  to  the  contrary,  the  law  is, 
that  a  debt,  barred  by  the  laws  of  the  State  in 
which  it  is  contracted,  Is  not,  for  that  reason, 
barred  in  another  State  in  which  suit  may  be 
brought.    Sloan  v.  Waugh,  18  Iowa,  224. 

96.  But  under  section  2746  of  the  Revision  of 
1860,  such  bar  may  be  set  up  to  any  action 
brought  in  this  State,  when  such  bar  was  com- 
plete, under  the  laws  of  any  State  where  the  de- 
fendant has  previously  resided.  Ibid. 

96.  Under  said  section  the  bar  of  another 
State  or  country  to  a  cause  of  action  sued  on 
this,  must  have  been  completed  previous  to  the 
time  the  defendant  became  a  resident  of  the 
State  of  Iowa.    PetcheU  v.  Hopkins,  19  Iowa,  581. 

97.  The  statute  of  limitations  of  this  State 
commences  to  run  upon  contracts  executed  and 
matured  in  other  States  from  the  time  the  de- 
fendant became  a  resident  of  this  State.  Ibid. 

98.  When  a  cause  of  action  is  barred  by  the 
laws  of  the  State  where  it  accrued,  such  bar  is 
available  here.  Webster  &  Gage  v.  Rees,  28 
Iowa,  269. 

99.  Where  a  cause  of  action  has  been  barred 
by  the  laws  of  any  other  State  or  country,  where 
the  defendant  has  previously  resided,  such  fact 
will  constitute  a  good  defense  to  the  action  here. 
The  only  exception  to  this  rule  of  the  statute  is 
that  created  by  section  10,  chapter  167,  Laws  of 
1870,  providing  that  it  shall  not  apply  to  causes 
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of  action  arising  within  the  State.  lAoyd  v. 
Perry,  32  Iowa,  144. 

100.  That  the  defendant  came  to  this  State 
from  the  State  where  the  deht  was  contracted, 
resided  here  for  a  time,  then  removed  to  the 
State  \>j  the  laws  of  which  the  debt  became 
barred,  and  from  whence  he  subsequently  re- 
turned to,  and  again  became  a  resident  of  this 
State,  does  not  bring  the  case  within  the  excep- 
tion above  referred  to.  Ibid,* 

VI.  What  will  Remove  the  Bar. 
a.  Acknowledgment  and  new  promise, 

101.  Acknowledgment  of  debt.  A  cause  of 
action  may  be  revived  not  only  by  a  promise  to 
pay  but  by  an  acknowledgment  of  the  debt.  An 
acknowledgment  going  only  to  the  original  jus- 
tice of  the  debt  is  not  sufficient ;  it  must  also 
admit  its  present  existence  or  that  it  is  due. 
The  terms  of  the  acknowledgment  are  not  ma- 
terial if  they  show  clearly  and  unqualifiedly  the 
existence  of  the  debt.  Penley  v.  Waterhau^e,  3 
Iowa,  418. 

102. An  acknowledgment  of  the  debt 

though  ever  so  clear  will  not  be  sufficient,  if  ac- 
companied by  an  express  declaration  of  an  in- 
tention not  to  pa^ ;  or  of  an  intention  to  insist 
upon  the  benefit  of  the  statute.  1  bid. 

103. Where  there  is  an  acknowledgment 

of  a  present  indebtedness  the  law  implies  a 
promise  to  pay.  Ibid. 

104.  A  new  promise  to  pay,  made  either 
before  or  after  the  demand  is  bound  by  the 
49tatute,  operates  to  revive  it.  Ibid. 

106. statute  construed.    Section  1670, 

Code  of  1851,  which  provides  that  causes  of  ac- 
tion founded  on  contract  are  revived  by  an 
admission  that  the  debt  is  unpaid  as  well  as  by 
«  new  promise  to  pay  the  same,  is  but  declara- 
tory of  the  common-law  rule  as  it  stood  before 
the  enactment  of  the  statute.  Ibid. 

106.  character  of  new  promise.     The 

rule  that  a  subsequent  promise  revives  a  debt 
barred  by  the  statute  does  not  depend  upon  a 
provision  to  that  effect  in  the  statute.    It  is  re- 

*  Tlie  followiug  section  10,  Laws  of  1870,  chap. 
187,  makes  the  bar  of  another  State  available 
here.  Sectiou  2746,  in  parentheses,  refers  to  the 
same  law  as  contained  m  Rev.  1860. 

Sec.  10.  (2746.)  When  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  country  where  the 
defendant  has  previously  resided,  such  bar  shall  be 
the  same  defense  here  as  though  it  had  arisen  under 
the  provisions  of  this  chapter ;  but  this  section  shall 
not  apply  to  causes  of  action  arising  within  the 
£Ut«. 


garded  as  a  new  promise  founded  upon  the 
original  consideration.  Ibid, 

107. when  question  one  of  intention. 

When  the  question  as  to  a  revivor  of  the  debt 
is  one  of  intention  to  be  gathered  from  the  lan- 
guage used  by  the  debtor  and  from  all  the  cir- 
cumstances of  the  case,  it  is  proper  to  leave  it 
to  the  jury  under  the  instruction  of  the  court. 
Ibid, 

108. amount  due.    When  the  provision 

reviving  a  debt  is  in  writing,  relates  to  a  particu- 
lar debt  and  is  sufficient  to  revive  it,  the  origi- 
nal claim,  with  interest,  is  prima  facie  the 
amount  due.  Ibid. 

109.  When  promise  la  oonditionaL  When  a 
party  relies  upon  the  revivor  of  a  cause  of  action 
by  a  promise  to  pay,  if  the  promise  is  conditional 
in  its  character,  the  plaintiff  must  show  that  the 
condition  has  happened,  else  the  defendant  is 
not  liable.  Ibid, 

110. when  insufficient.     A  promise  to 

pay  a  debt  in  lands  under  circumstances  which 
would  leave  the  impression  that  the  promise 
was  made  to  avoid  litigation  and  trouble  and 
not  to  acknowledge  an  existing  indebtedness, 
will  not  remove  the  limitation  bar.  Chambers 
V.  Garland,  8  G.  Or.  322. 

111.  Offer  to  pay  part  An  offer  to  pay  a  por- 
tion of  a  demand,  by  way  of  a  compromise,  does 
not  constitute  a  new  promise  within  the  mean- 
ing of  the  statute  of  limitations.  Mbrehead  v. 
OaUinger  d:  Snodgrass,  9  Iowa,  519. 

112.  Character  of  proof  required.  To  avoid 
the  statute  of  limitations  by  proof  of  a  new 
promise,  the  proof  must  be  dear  and  explicit, 
and  the  new  promisq,  as  a  new  cause  of  action, 
must  be  unequivocal  and  determinate.  Chamr 
bers  V.  Garland,  3  G.  Qr.  822. 

113.  Effect  of  husband's  notsb  Plaintifi  fur- 
nished defendant  from  April,  1857,  to  January, 
185<  with  necessaries  for  the  use  of  defendant's 
fami  7.  In  January,  1858,  defendant  gave  his 
note  for  the  amount  of  the  account.  Plaintiff 
sues  defendant  and  his  wife,  declaring  upon  the 
facts,  and  alleging  that  he  took  the  note,  not  in 
payment,  but  merely  to  change  the  form  and 
as  evidence  of  said  indebtedness.  Defendants 
plead  the  statute  of  limitations.  Held,  1.  That 
as  to  the  husband  the  case  was  taken  out  of  the 
statute  by  his  written  promise ;  2.  That  as  to 
the  wife,  her  property  under  Hevision,  section 
2507,  is  liable  for  family  expenses,  although  she 
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is  not  liable  generaUy  ;  8.  That  the  husband,  as 
head  of  the  family,  determines  primarily  what 
is  needed  for  the  family ;  4  That  the  husband's 
note  took  the  case  out  of  the  statute,  aa  well 
to  the  wife  as  to  himself.  Lawrence  v.  ^nno- 
mon,  24  Iowa,  80. 

114  Indorsements  of  payment  The  mere 
indorsement  of  payments  on  a  promissory  note 
within  the  statutory  period,  not  shown  to 
have  been  for  actual  payments  by  the  maker* 
will  not  avoid  the  bar  of  the  statute  of  limita- 
tions.   MUlerv.  Daweon  dt  Conger,  26  Iowa,  186. 

1 16. under  the  statute.  Whether  indorse- 
ments of  actual  payments  made  before  the 
claim  id  barred,  are  in  themselves  sufficient, 
under  our  statute,  to  keep  alive  the  claim.gu«r«. 
lUd, 

116.  B£bot  of  part  payments  and  indorse- 
ments. Under  our  statute  of  limitations  (Rev., 
§  2751,*  subdivision  4),  the  acknowledgment 
arising  from  part  payment,  and  indorsement 
thereof,  on  a  promissory  note  is  not  sufficient  to 
prevent  the  bar  of  the  statute.  It  seems  that  the 
admission  or  new  promise  required  by  the  stat- 
ute must,  in  all  cases,  be  in  writing,  signed  by 
the  party  to  be  charged.  Parsons  v.  Carey,  28 
Iowa,  431. 

117.  The  difference  between  our  own  and 
the  English  statute,  9  Geo.  IV,  c.  14,  pointed 
out.  Ibid. 

118.  The  fact  that  such  part  payment  consti- 
tuted an  admission,  from'  which  a  new  promise 
would  have  been  implied  under  the  law  as  it 
stood  at  the  time,  does  not  prevent  the  applica- 
tion of  the  present  statute,  nor  render  such 
application  violative  of  the  constitutional  pro- 
vision against  laws  impairing  the  obligation  of 
contracts.  The  statute  operates  upon  the  rem- 
edy. Ibid. 

119.  The  case  of  Parsons  v.  Carey,  28  Iowa, 
481,  holding  that  partial  payments  and  indorse- 
ments thereof  on  a  promissory  note  are  insuffi- 
cient to  prevent  the  bar  of  our  statute  of 
limitations,  either  as  to  those  made  prior  or  subse- 
quent to  the  statute,  followed  and  approved. 
Harrencourt,  admr.  v.  Merritt  <&  Bro.y  29  Iowa, 
71 ;  Roberts  v.  Hammon,  Ibid.  128. 

120.  Promise  to  pay  at  future  time  and  by  a 
different  mode.    A  parol  promise  to  pay  a  debt 

*  See  note  at  commencement  of  title  wherein  sec- 
tions of  the  statute  referred  to  in  this  subdivision 
will  be  found. 


barred  by  the  statute  of  limitations,  at  a  future 
time  and  by  a  different  mode  of  payment,  does  not 
amount  to  a  new  contract,  and  as  such  enforcea- 
ble under  our  statute.  Price  v.  Price,  84  lowa^ 
404. 

121.  Agreement  to  extend.  Nor  will  a  parol 
agreement,  not  based  on  any  new  or  additional 
consideration,  to  extend  the  time  of  payment 
of  a  debt  not  already  barred,  take  the  case  out 
of  the  statute.  Ibid, 

122.  Promise  may  be  established  by  letter. 

The  new  promise  or  acknowledgment  required 
by  Revision,  section  2751  (Code  of  1873,  §  2539), 
to  take  a  case  out  of  the  statute  of  limitations,, 
may  be  established  by  letters  written  and  signed 
by  the  debtor.    Day  v.  JSaldmn,  34  Iowa,  380. 

123. And  when  such  letter  is  not  addres- 
sed to  the  creditor  by  name,  but  by  some  other 
designation,  as  "  Dear  cousin,"  it  may  be  shown 
by  oral  testimony  that  the  creditor  was  the  per 
son  intended.  Ibid. 

124 So,  also,  parol  testimony  is  compe- 
tent tb  establish  the  contents  of  a  letter  in  an- 
swer to  which  the  one  in  question  was  written^ 
if  it  be  shown  that  such  letter  has  been  lost  or 
destroyed.  Ibid. 

125. A  letter  claimed  to  have  been  written 

by  the  debtor,  but  to  which  there  is  no  signature, 
is  not  admissible  to  establish  a  new  promise  or 
acknowledgment.  The  new  promise  or  acknowl- 
edgment  must  be  signed  by  the  person  sought 
to  be  charged  thereby.  Ibid. 

126. But  a  letter  properly  signed,  and 

written  by  the  debtor  to  the  creditor  or  his  repre- 
sentative, is  not  inadmissible  on  the  ground  that 
it  does  not  identify  or  refer  to  the  note  on  which 
the  suit  is  brought.  The  question  as  to  whether 
the  indebtedness  acknowledged  is  identical  with 
that  upon  which  the  action  is  based,  is  a  ques- 
tion of  fact  for  the  jury.  Ibid.,  and  Penley  v. 
Waierhouse,  3  Ibid.  418 

127.  So  the  question  as  to  whether  a 

certain  letter  does,  when  considered  with  the 
other  facts  of  the  case,  admit  the  debt  to  be 
that  of  the  writer,  is  also  for  the  jury  to  deter- 
mine. Ibid. 

128.  surety.    That  the  person  making 

the  new  promise  or  admission  was  only  surety 
on  the  note,  and  that  the  principal  is  discharged 
by  the  statute,  is  no  defense  to  an  action  against 
such  surety.  Ibid. 
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b.  Testimony  of  Defendant. 

129.  Denial  of  defendant  conolusive.  When 
the  plaintiff  calls  on  the  defendant  as  a  witness 
to  prove  that  an  indebtedness  on  account  still 
justly  subsists,  in  order  to  defeat  the  bar  of  the 
statute  of  limitations  (Rev.  1860,  g  2742),  *  and 
the  defendant  denies  such  indebtedness,  the 
plaintiffs  are  concluded  by  such  denial.  2%am 
dt  Stein  v.  Moore,  21  Iowa,  285. 

130.  Debt  must  still  subsist.  To  make  a 
defendant  liable  from  his  testimony,  under  sec- 
tion 2742  of  the  Revision  of  1860,  on  a  debt 
barred  by  the  statute  of  limitations,  it  must 
affirmatively  appear  that  the  cause  of  action 
still  subsists.  A  statement  by  him  that  he  was 
discharged  under  a  State  bankrupt  law,  that 
some  dividends,  probably  about  forty  per  cent, 
were  paid  creditors,  and  that  the  note  was  oth- 
erwise wholly  unpaid,  is  not  sufiScient  to  charge 
him.     Webster  <fe  Oage  v.  Rees,  23  Iowa,  269. 

131.  To  take  a  case  out  of  the  statute  of 
limitations  by  the   defendant's  testimony,  it 

must  therefrom  afflrmcUively  appear  that  the 
cause  of  action  still  justly  subsists,  regardless 
of  the  conclusiveness  of  other  testimony.  Ro- 
bey  dt  Robey  v.  KnoitUon,  23  Iowa,  544. 

132.  A  judgment  cannot,  under  said  section, 
properly  be  rendered  against  the  defendant  in 
an  action  wherein  the  statute  of  limitation  is 
pleaded,  on  his  own  testimony,  given  as  a  wit- 
ness, called  by  the  opposite  party,  unless  it 
affirmathely  appears  therefrom  that  the  debt 
still  justly  subsists.  Steicart  v.  MeMillnn,  34 
Iowa,  455;  Porter  v.  McKemie,  20  Ibid.  362: 
Webster  <fe  Onge  v.  Bees,  23  Ibid.  269. 

133.  indebtedness  must  have  had  legal- 
inception.  Mere  admission  of  the  defendant  of 
the  execution  of  the  note  and  its  non-payment, 
will  not  take  the  case  out  of  the  statute,  unless 
it  also  appears  affirmatively,  from  the  defend- 
ant's testimony,  that  his  Indebtedness  thereon 
had  a  valid,  legal  inception.  Robey  di  Robey  v. 
Knowlton,  23  Iowa,  544. 

134. must  be  in  harmony  with  Justice 

and  equity.  To  remove  the  bar  of  the  statute 
the  onus  is  upon  the  plaintiff  to  make  it  affirma- 
tively appear  that  the  cause  of  action  still -^'t/^^^y 

•  Section  2742,  Rev.  1860,  provided  that  in  actions 
founded  upon  contract  the  above  limitations  Rhall 
not  apply  If  from  the  answer  of  the  defendant 
or  from  his  testimony  as  a  witness  it  appearn 
affirmatively  that  the  cause  of  action  still  Jiistlv 
subftlsts.  It  was  repealed  by  the  session  laws  of 
1872,  chap.  167,  page  218. 
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exists  ;  and  the  cause  of  action  must  be  not  only 
technically  sustainable,  but  in  harmony  with 
justice,  equity  and  good  conscience.  JJoweUs  v. 
Patton,  26  Iowa,  531. 

136. where  evidence  was  held  suffi- 
cient Where,  in  an  action  upon  promissory 
notes,  in  which  the  statute  of  limitations  was 
pleaded,  it  appeared,  from  the  testimony  of  the 
defendant,  who  was  called  as  a  witness  by  the 
plaintiff  under  section  2742  of  the  Revision,  that 
he  executed  the  notes  for  property  bid  off  by 
him  for  his  brother  at  an  administrator's  sale; 
that  his  brother  received  the  property,  and,  in  a 
day  or  two  after  the  sale,  also  signed  the  notes ; 
that,  before  the  notes  were  due,  the  brother  went 
to  California,  and  had  never  since  returned ;  that 
the  notes  were  not  paid  when  he  went  a\|^ay  ; 
that  he  himself  had  never  paid  the  notes,  and 
that  he  did  not  know  whether  they  were  paid  or 
not,  it  was  held,  that,  from  this  testimony,  the 
debt  evidenced  by  the  notes  still  justly  subsisted 
against  the  defendant  within  the  meaning  of 
the  statute.    MeNitt  v.  Helm,  29  Iowa,  302. 

VII.  Presumption  op  Payment. 

136.  lapse  of  time.  A  statute  of  limita- 

tions  constitutes  a  presumption  of  payment  from 
lapse  of  time ;  it  is  merely  a  statute  of  repose, 
forming  no  part  or  consideration  of  a  contract, 
and  as  a  party  can  and  should  preserve  eviden- 
ces of  payment,  its  repeal  can  work  no  griev- 
ance.   Norris  v.  Slaug/Uer,  1  Qt.  Qr.  388. 

137.  The  lapse  of  time  under  a  statute  of 
limitations  does  not  extinguish  the  debt,  but 
does  bar  the  remedy.  The  bar  of  the  rem- 
edy may  be  waived  like  any  other  privilege, 
right  or  defense  which  he  may  have  under  the 
law.    Penley  v.  Waterhouse,  3  Iowa,  418. 

VIII.  Disabilities  and  Exceptions. 

138.  Does  not  run  against  the  Stata  The 

statute  of  limitations  does  not  run  against  the 
State.  The  County  of  Des  Moines,  for  the  use  of, 
etc.  V.  Ilarker  et  al.,  34  Iowa,  84. 

139.  Section  2750  of  the  Revision,  which 

provides  that  the  limitations  provided  for  shall 
be  applicable  to  all  actions  brought  by  or  against 
all  bodies  corporate  and  politic,  except  when 
otherwise  expressly  declared,  does  not  change 
the  rule.  The  words  "  bodies  corporate  and 
politic"  are  held  not  to  include  the  State.    Ibid. 

140.  But  if  it  were  doubtful  "whether 

tlio  State  was  intended  to  be  included  in  th** 
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words  used,  the  doabt  should  be  solved  in  favor 
of  the  State.    THd. 

141. An  action  brought  in  the  name  of  a 

county  for  the  use  of,  and  to  recover  money  be- 
longing to,  the  school* fund,  is,  in  effect,  an  action 
by  the  State,  and  hence  is  not  barred  by  the 
lapse  of  the  statutory  period  applicable  to  other 
action.  IHd. 

142.  As  to  the  statute  not  running  against 
the  State,  see,  also.  The  City  of  PeUa  v.  86holte, 
24  Iowa.  283. 

143.  loBane  persons.  The  statute  of  limita- 
tions makes  no  exceptions  in  favor  of  insane  per- 
sons.   Slwrick,  guardian^  v.  Bruce,  21  Iowa,  805. 

144.  Soldiers.  Section  4,  chapter  11,  laws  of 
extra  session,  nintb  general  assembly,  providing 
th%t  the  statute  of  limitations  shall  cease  to  run 
in  favor  of  any  soldier  and  his  surety  during 
the  time  their  property  is  exempt  from  attach- 
ment or  execution,  by  virtue  of  the  provisions 
of  said  act,  does  not  apply  to  plaintiffs  in  the 
military  service,  but  only  to  defendants  eng&ged 
in  such  service.  Hublert  v.  Hopkins,  admWy  38 
Iowa,  122. 

IX.  The  Plea  of  the  Statute. 

145.  Act  of  1843.  The  statute  of  limitations 
of  1848,  containing  no  saving  clause,  but  uncon- 
ditionally repealing  the  prior  limitation  law, 
cannot  be  pleaded  in  bar  to  an  action  of  assump- 
sit until  six  years  after  it  took  effect.  It  did  not 
operate  restrospectively  on  contracts.  Norris  v. 
Slaughter,  1  G.  Gr.  838. 

145. The  statute  of  limitations  approved 

February  15, 1843,  cannot  be  pleaded  in  bar  to 
any  action  of  debt  within  six  years  after  the  act 
took  effect.  Gordon  v.  MourUs,  2  G.  Gr.  248 ; 
Hinch  et  al.  v.  Weatherford,  Ibid.  244, 

147. Said  statute  cannot  be  pleaded  in  bar, 

following  Norris  v.  Slaughter,  1  G.  Gr.  338 ; 
Forsyth  v.  Ripley,  2  Ibid.  181 ;  WHe  and  Fear 
v.  Matherson,  Ibid.  184. 

148.  Foreign  Judgment.  The  statute  of  limi> 
tations  cannot  be  pleaded  to  an  action  of  debt 
•on  a  judgment  from  another  State.  Latourivette 
T.  Cook,  3  G.  Gr.  593. 

(See  Revised  Statutes  of  1848,  page  884,  sec- 
tion 4.) 

149.  When  statute  has  been  repealed  it 
should  be  pleaded.  When  the  action  has  been 
barred  by  a  statute  of  limitation  which  has  been 
repealed  the  statute  should  be  specifically 
pleaded.    Forsyth  dk  Co.  v.  Ripley, %  G.  Gr.  181. 


160.  In  action  founded  on  Judgment  before  a 
Justice.  The  fourth  section  of  the  statute  of 
limitations  of  1843  cannot  be  pleaded  in  bar  to 
an  action  founded  upon  a  judgment  rendered 
before  a  justice  of  the  peace  in  this  State. 
DanemvUer  v.  Burton,  4  G.  Gr.  445. 

151.  Demiirrer.  When,  upon  the  case  stated 
in  the  bill,  the  complainant,  by  reason  of  lapse 
of  time,  or  laches  on  his  part,  is  not  entitled  to 
the  relief  prayed  within  the  statute  of  limita- 
tions, the  defendant  may  demur  upon  that 
ground.    Pierson  v.  David  et  al.,  1  Iowa,  23. 

162.  But  the  question  can  be  raised  by 

demurrer  only  when  the  facts  bring  the  case 
within  the  statute,  and  are  clearly  and  distinctly 
alleged.  Ihid. 

163. where  in  an  action  of  right  the  de- 
fendant pleaded :  First.  An  adverse  possession  in 
himself,  and  those  under  whom  he  claimed,  for 
ten  years  prior  to  the  commencement  of  the 
suit;  and,  Second.  That  the  plaintiff  had  not 
'brought  his  action  within  ten  years  from  the 
time  when  his  right  of  action  accrued,  a  demur- 
rer was  sustained  erroneously.  KiEbourne  v. 
Lockman,  8  Iowa,  380. 

154.  Where,  in  an  action  of  right  to  recover 
a  town  lot  which  formed  a  portion  of  the  lands 
known  as  the  "  Half-breed  Tract,"  the  defend- 
ant pleaded  that  he  held  under  one  J.  A.,  a  gen- 
uine half  breed,  who  was  entitled,  as  such,  to  an 
interest  in  said  lands,  but  whose  right  and  claim 
was  not  adjudicated  in  the  partition  suit  decided 
in  1841,  nor  at  any  other  time,  to  which  plea  a 
demurrer  was  sustained ;  held,  that  the  plea  did 
not  show  where  the  defendant  derived  his  title, 
nor  why  the  interest  of  J.  A.  was  not  adjudica- 
ted, and  was  insufficient.  Ibid. 

155.  cannot  be  assigned  as  ground  of 

demurrer  at  law.  Prior  to  the  Revision  of 
1860,  the  statute  of  limitations  could  not  be 
assigned  as  a  ground  of  demurrer  at  law.  It 
must  be  pleaded,  so  that'  the  other  party  may 
answer  it.  The  County  v.  Bigham,  admr.,  et  al., 
10  Iowa,  89.* 

156.  pleadings.    When  a  petition  which, 

upon  its  face,  showed  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations,  contained 
the  additional  allegation,  "  tliat  tlie  cause  of  ac- 


*The  rule  In  The  Cowity  of  Wapello  v.  Bigham, 
admr.,  10  Iowa,  89,  was  changed  by  section  2961,  Re- 
vision 1800,  to  wit :  **  When  a  plead! nf?  shows  adSlrm- 
atively,  that  its  cause  of  action  is  barred  by  the  stat- 
ute of  limitations,  it  may  be  assailed  by  demurrer. ' 
See,  also,  MouUon  v.  Walsh,  30  Iowa,  361,  p^ist. 
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tion  still  sabflistfl,  and  did  justlj  sabBist  at  the 
time  of  the  commencement  of  this  suit,  as  the 
plaintiff  can  and  will  make  appear  by  the  de- 
fendant's testimony  on  the  trial  of  this  suit ;"  it 
was  held,  that  such  additional  allegation  was  not 
demurrable  and  sufficient  to  take  the  cause  out 
of  the  statute.    NewfiM  v.  Blawn,  16  Iowa,  297. 

167.  It  IB  sufficient  for  the  pleader  to  set  forth 
his  cause  of  action,  and  aver  that  it  still  justly 
subsists.  Ibid. 

168.  To  render  a  pleading  demurrable  on  the 
ground  that  its  cause  of  action  is  barred  by  the 
statute  of  limitations,  it  must  affirmatively  ap- 
pear therefrom  that  its  cause  is  so  barred. 
MiTuiUm  V.  WaUK  30  Iowa,  861. 

169.  Where,  in  an  action  to  foreclose  a  mort- 
gage given  to  secure  a  promissory  note  executed 
in  another  State,  the  defendant  in  pleading  the 
statute  of  limitations  (Revision,  section  2746,  as 
amended  by  chapter  167,  section  10,  Laws  of 
.  1870),  in  his  answer  averred  that  by  the  laws 

of  the  State  of  New  York,  where  he  previously 
resided,  a  right  of  action  on  the  note  became 
barred,  but  no  averment  was  made  that  by  the 
laws  of  such  State  an  action  to  foreclose  the 
mortgage  was  barred ;  it  was  held,  that  the  an- 
swer was  demurrable,  as  not  stating  facts  con- 
stituting a  sufficient  defense.  The  right  to  rely 
on  the  defense  pleaded  must  be  affirmatively 
shown  by  the  answer.  OiUett  v.  HUl  et  al.,  82 
Iowa,  219. 

160.  Nou-residenoe  of  defendant  The  time 
during  which  a  defendant  is  a  non-resident 
of  the  State  is  not  included  in  computing  our 
statutory  periods  of  limitation.  Ibid,,  and 
FeUheU  v.  UopUns,  19  Ibid.  581. 

See  Adybrsb  PosBSsaiON;  Criminal  Law; 
ezbctttor  and  administrator;  municipal 
Corporations;  Pleadings. 


UNOmD  PARTNBRSHIP. 

See  Partnjership. 


US  PBNDENa 

See  Non'OB. 


ZiOST  NOTB8,  DESD8,  ETC. 
See  Bills,  Notes  and  Checks  ;  Eqinrr ; 

EVIDENCB. 


IiUNATIOa 

See  Insane  Persons. 


MAIJOR 


1.  Pleading.  If  a  defendant  is  liable  for  neg- 
ligent or  careless  acts,  a  recovery  may  be  had 
against  him  upon  a  petition  charging  the  acts  to 
have  been  willfully  and  maliciously  done,  with- 
out proof  of  malice.  The  allegations  of  malice 
and  willfulness  will,  in  such  case,  be  treated  as 
surplusage.     McGord  v.  High,  24  Iowa,  837. 

2. may  be  inferred.  Mai  ice  may  be  infer- 
red from  the  acts  of  a  party ;  and  whejre  such 
acts  are  designed  to  injure  the  plaintiff,  the  jury 
are  bound  to  infer  malice.    Ibid. 

3.  In  an  action  of  damages  for  shooting  a  horse 
the  law  infers  malice  from  the  killing,  and  an 
instruction  that  the  jury  must  find  such  killing 
to  have  been  willful  and  malicious  was  properly 
refused.     Tucker  v.  McClure,  17  Iowa,  583. 

As  to  malice  respecting  crimes,  see  Criminal 
Law.  See,  also,  nmt  title.  Malicious  Prosecu- 
tion. 


BlALIOIOnS  FROSEOUTION. 

I.  Malice. 

II.  Probable  Cause. 


I.  Malice. 

1.  What  must  be  shown.  Malice,  want  of 
probable  cause  and  damage  to  the  person  (as  by 
imprisonment),  in  reputation  or  in  property  (as 
by  expenses  incurred),  must  be  shown,  to  sus- 
tain an  action  for  malicious  prosecution.  Center 
V.  Spring, 2  Iowa,  dl9S;  RUcli^y  v.  Davis,  11  Ibid. 
124. 

2.  To  sustain  an  action  for  damages  for 
malicious  prosecution,  the  plaintiff  must  show 
affirmatively,  both  malice  and  the  want  of  proba^ 
ble  cause.     Ritchey  v.  Davis,  11  Iowa,  124. 

3. inference  of  malice.    Where    in  an 

action  to  revover  damages  for  malicious  prosecu- 
tion the  defendant, on  presenting  his  instructions, 
requested  the  court  to  give  them  witliout  modi- 
fication, but  the  court  did  modify  the  fourth, 
and  the  defendant  excepted  thereto.  This  in- 
struction as  asked  was  as  given  below,  without 
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the  words  within  brackets,  and  as  given,  it  in- 
cluded the  words  embraced  in  the  brackets: 
*•  From  the  want  of  probable  cause  in  the  pros- 
ecution, the  jury  are  not  bound  to  [but  they 
may]  imply  malice  ;  and  if  they  are  not  satisfied 
that  tlie  prosecution  was  instituted  and  carried 
on  through  malice  [express  or  implied],  they 
will  find  for  the  defendant,  it  was  /mid,  that  the 
modification  was  not  erroneous.  Paukett  v. 
Licermore,  5  Iowa,  277. 

4.  Malice  may  be  either  express  or  implied, 
and  whilst  the  jury  are  not  bound  to  infer  mal- 
ice, from  want  of  probable  cause,  yet  they  are  at 
liberty  to  do  so — they  may  do  so— in  their  discre- 
tion or  judgment,  guided  by  the  evidence,  and 
under  the  sacred  responsibilities  of  their  oath 
and  their  position.  Ibid. 

6.  Malice  may  be,  but  is  not  necessarily  infer- 
red from  want  of   probable  cause.  Ibid, 

6.  In  an  action  for  malicious  prosecution  the 
jury  may  infer  malice  from  want  of  probable 
cause,  but  they  are  not  bound  to  make  this  in- 
ference. And  if  malice  is  deduced  from  want  of 
probable  cause,  it  is  as  much  malice  in  fact 
within  the  meaning  of  the  law,  as  though  shown 
or  deduced  from  any  other  fact  or  facts.  Smith 
V.  Howard f  28  Iowa,  51. 

7.  In  an  action  for  malicious  prosecution,  the 
plaintiff  must  show  that  the  prosecution  origi- 
nated in  the  malice  of  the  prosecutor,  and  with- 
out probable  cause.  To  prove  express  malice 
even  is  not  sufficient,  unless  the  want  of  prob- 
able cause  is  also  shown.  Davis  v.  Cook,^  3  G. 
Gr.  539. 

8.  The  onus   proband!  of  showing  want   of 
probable  cause  does  not  devolve  upon  the  defend- 
ant, but  that  fact  must  be  shown,  prima  facie,^ 
by  the  plaintiff  before  he  can  recover.  Ibid. 

II.  PU0B.\BLE  Causk. 

9.  Probable  cause  consists  in  reasonable 
ground  of  suspicion,  supported  by  circumstances 
sufficiently  strong  in  themselve.«»,  to  warrant  a 
cautious  man  in  the  belief,  that  the  person  ac- 
cused is  guilty  of  the  offense  with  which  he  is 
charged.     Center  v.  Spring,  2  Iowa,  393. 

10.  The  question  of  probable  cause  is  a 
mixed  one  of  law  and  fact.  The  sufficiency  of 
c'ircuniHtances  to  constitute  probable  cause  is  a 
queHtion  of  law  for  the  court ;  the  existence  of 
the  circumstances  is  a  question  to  be  determined 
by  the  jury.  Ibid. 


11.  The  want  of  probable  cause  cannot  be  in- 
ferred from  express  malice,  but  malice  may  be 
applied  from  want  of  probable  cause.  /&irZ.,and 
Davis  V.  Cook,  3  G.  Gr.  589. 

12.  Qood  faith  of  party.  Where  a  party  lays 
all  the  facts  before  counsel,  before  beginning 
proceedings  and  acts  in  good  faith  upon  the 
opinion  given  by  such  counsel,  he  is  not  liable 
in  an  action  for  malicious  prosecution,  though 
the  opinion  is  erroneous  or  unwarranted.  Ibid. 

13 question  for  Jury.  The  good  faith  of  a 

party  in  instituting  a  prosecution  is  a  question 
of  fact  for  the  jury.  Ibid. 

14.  If,  however,  he   misrepresents  the 

acts  to  such  counsel,  if  he  does  not  act  in  good 
faith  under  the  advice  received,  if  he  does  not 
himself  believe  that  tliere  is  cause  for  the  prose- 
cution or  action,  or  if  counsel  and  client  act 
in  bad  faith  originating  and  urging  the  prose- 
cution, he  will  not  be  protected.  Ibid. 

16.  Bvidence :  of  prior  discharge :  ground  of 
not  materiaL  In  an  action  for  malicious  prose- 
cution it  is  competent  for  plaintiff  to  show  that 
he  was  discharged  by  the  court  before  whom 
the  prosecution  was  conducted.  This  established 
it  becomes  immaterial  what  ground  the  court 
based  its  aetion  upon.  Paukett  v.  Livermore,  5 
Iowa,  277. 

16.  The  sufficiency  of  evidence  offered  to 
sustain  an  action  for  malicious  prosecution  con- 
sidered and  discussed.  Ritchey  v.  Da/ois,  11 
Iowa,  124. 

17.  The  finding  of  a  magistrate  and  the  re- 
cognizance of  the  defendant  to  appear  and 
answer  to  a  charge  preferred  is  in  law  sufficient 
evidence  of  probable  cause  for  the  commence- 
ment of  the  proceedings  in  which  such  finding 
and  recognizance  was  made.  Ibid. 

18.  Ignoring  indictment.  The  ignoring  of 
an  indictment  of  a  defendant  held  to  answer  for 
threats  to  do  great  bodily  injury  cannot  be  con- 
sidered in  evidence  as  tending  to  show  an  ab- 
sence of  probable  cause  for  the  prosecution. 
Ibid. 

19.  Defective  information  no  defense.  A  per- 
son who  maliciously  and  without  probable  cause 
prosecutes  another  upon  a  criminal  charge,  can- 
not avoid  his  liability,  by  showing  that  the  indict- 
ment or  information  was  insufficient  or  defective 
either  in  substance  or  form,  as  that  the  com- 
plaint upon  which  the  plaintiff  was  arrested  did 
not  in  law  charge  a  criminal  offense.  Shaxd  v. 
Brown,  28  Iowa,  37. 
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20.  Relief  no  defenge.  The  mere  fact  that  a 
pertson  preferring  a  criminal  charge  against 
another,  honestly  believed  the  latter  guilty  of 
the  offense  charged,  constitutes  no  defense  for 
the  former  in  an  action  against  him  for  malicious 
prosecution.  He  must  show  such  reasonable 
grounds  for  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  as  to 
warrant  a  cautious  man  in  such  belief,  before  he 
can  make  it  a  shield  for  his  action.  Ibid, 

21.  On  what  question  of  probable  <  cause 
rests.  The  question  of  probable  cause  in  an  ac- 
tion for  malicious  prosecution  is<  not  purely  a 
question  of  law  to  be  found  by  the  court  from 
the  facts  proved,  but  the  jury  may  be  instructed 
as  to  what  constitutes  probable  cause  in  law, 
and  left  to  apply  the  facts  thereto,  and  to  find 
therefrom  whether  such  probable  cause  is 
proved.  The  question  is  not  different  in  prin- 
ciple  nor  in  its  practical  application  from  other 
questions  of  law  resting  upon  facts  to  be  found 
by  a  jury.  Ibid. 

See  Evidence. 


MANDAMU&* 


I.  In  General. 
II.  Validity,  Nature  and  Effect  of  Writ. 

III.  When  Mandamus  will  lie. 

IV.  When  Mandamus  will  not  lie. 
V.  The  Writ. 

a.  The  alternative  writ. 

b.  The  peremptory  writ. 

*  The  foUowiuK  are  the  sections  of  the  Re- 
vision of  1860  referred  to  iu  the  text.  They 
are  reprinted  iu  the  Code  of  1873,  chap.  8,  title 
20,  p.  537 : 

Section  3761.  The  writ  of  mandamus  is  an  order 
of  a  court  of  competent  Jurisdiction,  and  issues 
from  the  district  court  commanding  an  inferior  tri- 
bunal, corporation,  board  or  person,  to  do  or  not  to 
do  an  act,  the  performance  or  omission  of  which 
the  law  specially  enjoins  as  a  duty,  resulting  from 
an  office,  trust  or  station,  and  it  Is  granted  on  the 
petition  of  any  private  party  aggrieved,  without  the 
concurrence  of  the  prosecutor  for  the  State,  or  on 
the  petition  of  the  State  by  the  district  attorney, 
when  the  public  interest  is  concerned,  and  is  in  the 
name  of  such  private  party,  or  of  the  State,  as  the 
case  may  be  in  fact  brought. 

Sec.  3702.  The  plaintili  in  such  action  shall  state 
his  claim,  and  shall  also  state  facts  sufficient  to  con- 
stitute a  cause  for  such  claim,  and  shall  also  set 
forth  that  the  plaintiff,  if  a  private  individual,  is 
personally  interested  therein,  and  that  he  sustains 
and  may  sustain  damage  by  the  non-performance  of 
such  duty,  and  that  performance  thereof  has  been 
demanded  by  him.  and  refused  or  neglected,  and 
shall  pray  a  writ  of  mandamus  commanding  the 
defendant  to  fulfill  such  duty. 

Sec.  3763.  Where  a  discretion  is  left  to  an  inferior 
tribunal,  the  writ  of  mandamus  can  only  compel  it 
to  act.  It  cannot  control  the  discretion  of  the  in- 
ferior tribunal. 

Sbo.  3764.     The  writ  may  also  be  issued  by  the 


VI.  The  Practice. 

€L  The  informati&n  far  the  lorit. 
b.  Application  for  writ;   by  wlwm 

made.  * 

6.  In  what  name  proceedings  ifcgtituted. 

d.  To  whom  xjorit  should  be  directed. 

e.  Notice    to    show   cau^e    why    writ 

should  not  issue. 

f.  Issuance  of  the  writ. 

g.  Amendment  of 

VII.  Return  to  the  Writ. 

a.  Answer. 

b.  Amendment  of. 

c.  What  will  not  be  cx>nsidered. 

d.  Pleading  over  to  the  anaw&r. 

e.  Appeal. 
VIII.  Contempt. 

Attachment  for  failure  to  obey  tcrit. 
IX.  Jurisdiction  and   Authority  of  the 
Courts. 

a.  Stipreme  Court. 

b.  District  Court. 

c.  Circuit  Court. 


I.  In  General. 

1.  Proceeding  ia  not  criminal.  Although  n 
proceeding  under  the  writ  of  mandamu?,  is  a 
prosecution  within  the  meaning  of  tlie  constitu- 
tion, yet  it  is  not  a  criminal  action  within  the 
meaning  of  section  3088  of  the  Code  of  1851,  but 
a  proceeding  of  a  Bpecial  or  independent  charac- 


supreme  court  to  any  district  court,  if  necessary, 
and  also  in  any  other  case  where  it  is  found  neces- 
sary, to  enable  it  to  exercise  its  leidtimate  power. 

Sec.  3765.  It  shall  not  be  Issued  in  any  case  where 
there  is  a  plain,  speedy  and  adequate  remedy,  in  the 
ordinary  course  of  the  law,  except  as  herein  pro- 
vided. 

Bbc.  3766.  The  pleadinfzs  and  other  proceedlnfrs  in 
any  action  in  which  a  mandaniutt  U  claimed  shall  be 
the  same  in  all  respects  a^  nearly  n»  may  be,  and 
costs  shall  be  recoverable  by  either  party,  as  in  an 
ordinary  action  for  the  recovery  of  dumaves. 

Skc.  8767.  Tlie  plaintiff,  in  uny  action  except  those 
of  chapters  142,  14«3  and  144  hereof,  may  also,  in  aid  of 
such  cause  of  action,  pray,  and  have  a  writ  of  man- 
damus to  compel  the  perforniance  of  a  duty  estab- 
lished in  such  action.  Hut  if  such  duty,  the  per- 
formance of  which  is  sought  to  be  compelled,  is  not 
one  resulting  from  an  office,  trust  or  station,  it  must 
be  one  for  the  breach  of  which  a  le^ai  ri^fht  to  dam- 
ages is  already  complete  at  the  commencement  of 
the  action,  and  must  also  be  a  duty  of  which  a  court 
of  equity  would  enforce  the  perfctrmance. 

Sec.  3768.  In  case  Judgment  be  given  to  the  plaintiff 
that  a  mandamus  do  issue,  it  shall  be  lawful  for  the 
court  in  which  such  Judgment  is  given,  if  it  shall  see 
flt,  besides  issuing  execution  in  the  ordinary  way  for 
the  damhges  and  costs,  also  to  issue  a  peremptory 
writ  to  the  defendant  commanding  him  forthwith 
to  perfonn  the  duty  to  be  etifon^ed. 

Sec.  3709.  The  writ  shall  simply  command  the  per- 
formance of  the  duty,  shall  be  directed  to  the  party 
and  not  to  the  sheriff,  and  may  be  issued  in  term  or 
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ter  within  the  definition  of  section  1555  of  the 
Code  of  1851,  and  is  properly  brought  to  the  su- 
.  preme  court  on  appeal.     Chance  v.  Temple,  1 
Iowa,  179. 

2.  general  principles  not    affected  by 

statute.  The  general  principles  which  govern 
the  dispensation  of  the  writ  of  mandamus  were 
not  materially  affected  by  the  Code  of  1851. 
The  latter  are  but  declaratory  of  the  former. 
Ibid. 

3. the  practice  in  procuring  the  writ, 

and  the  writ  itself  remains  as  at  common  law,  and 
it  is  to  the  matter  of  inducement  stated  in  the 
writ,  to  which  the  defendant  must  answer  as 
heretofore,  if  he  does  no:  choose  to  obey  its  man- 
date. Ibid. 

II.  Validity,  Nature  and  Effect  of  Writ. 

4.  Nature  of  the  writ.  A  writ  of  mandamus 
is  a  prerogative  writ  and  not  one  of  right.  The 
mandate   contained  in  it   is  the   expression  of 

4 

sovereign  authority,  which  is  not  had  simply 
by  asking  but  only  on  good  cause  shown. 
IMd. 

5.  Statute  construed.  Sections  2184  and  2185 
of  the  Code  of  1851  simply  declare  the  distinc- 
tion between  the  alternative  and  peremptory 
writ  of  mandamus  as  it  existed  at  common  law, 
and  the  matter  of  inducement  required  at  com- 
mon law  to  be  stated  in  the  writ  is  not  dispensed 
with  by  those  sections.  Ibid. 

6.  Effect  of  mandatory  clause.  The  prose- 
cutor will  be  bound  by  the  mandatory  clause  of 
the  writ,  for  it  is  a  rule  that  the  writ  must  be 
enforced  in  the  terms  in  which  it  is  issued.  The 
mandatory  clause  must  be  supported  by,  and 
not  exceed  in  legal  value,  the  averments  of  title 
forming  the  inducement  of  the  writ,  and  be  in 

vacation  Hnd  returnable  forthwith,  and  no  return 
except  that  of  compliance  shall  be  allowed,  but  time 
to  return  it  may,  upon  sufficient  grounds,  be  allowed 
by  the  court  or  Judge,  either  with  or  without  terms. 

Sec.  3770.  The  court  may,  upon  application  of  the 
plaintiff,  besides,  or  instead  of  proceeding  against 
the  defendant  by  attachment,  direct  that  the  act  re- 
quired to  be  done  may  be  done  by  the  plaintiff,  or 
some  other  person  appointed  by  the  court,  at  the  ex- 
pense of  the  defendant,  and  upon  the  act  being  done, 
the  amount  of  such  expense  may  be  ascertained  by 
the  court,  or  by  a  reference  appointed  by  the  court, 
as  the  court  or  Judge  may  order,  and  the  court  may 
render  Judgment  for  the  amount  of  such  expenses 
and  costs,  and  enforce  payment  thereof  by  execu- 
tion. 

Skc.  3771.  During  the  pendency  of  the  action,  the 
court  or  Judge  in  vacation  may  make  temporary  or- 
ders for  preventing  damage  or  injury  to  the  plain- 
tiff until  the  cause  is  decided. 

Skc.  3772.  When  the  State  is  a  party,  the  attorney 
may  appeal  witliout  security. 


conformity  with  the  legal  obligation  of  the  de- 
fendant. Urid. 

7.  Where  the  mandate  of  the  writ  required 
the  defendant  to  convey  to  the  informant  cer- 
tain school  lands,  described  in  the  information, 
or  show  cause  why  a  peremptory  writ  should  not 
issue,  and  the  law  conferred  upon  the  defend- 
ant, as  school  fund  commissioner,  no  authority 
to  convey  such  lands,  it  was  held  that  the 
mandate  of  the  writ  exceeded  the  legal  obliga- 
tion or  duty  of  the  defendant,  and  was  therefore 
void.  Ibid. 

8.  The  writ  of  mandamus  does  not  in  all 
cases  determine  the  ultimate  right,  but  is  fre- 
quently necessary  to  place  a  party  in  position 
for  the  assertion  of  his  rights  by  other  appro- 
priate proceedings.  Tlie  State  ex  rel.  Smith  v. 
TJis  County  Judge  of  Marshall  County,  7  Iowa, 
198 ;  Tlie  Same  ex  rel,  Rice  v.  T/ie  Same,  Ibid. 
186. 

9.  Seal  a£Szed:  clerk's  attestation.  When 
the  clerk's  attestation  of  a  writ  states  that  the 
seal  of  the  court  is  affixed,  and  the  transcript 
of  the  record  shows  a  scroll  with  the  word 
"seal"  inclosed,  the  transcript  furnishes  suf- 
ficient evidence  that  the  writ  was  under  the  seal 
of  the  court.  T?ie  State  of  Iowa  ex  rel.  Byers  v. 
Bailey t  county  judge^  et  al.,  7  Iowa,  390. 

10.  Objection  to  writ.  It  is  no  valid  objec- 
tion to  a  writ  of  mandamus  directed  to  a  board 
of  canvassers  of  a  county  election,  that  some 
act  or  some  part  of  the  duty  enjoined  is  to  be 
performed  by  one  of  their  number,  and  that  it 
does  not  pertain  to  the  others,  if  the  act  to  be 
done  is  a  part  of  the  principal  object  intended^ 
for  the  perfonnance  of  which  the  one  is  alime 
responsible.  Ibid. 

11.  Mandate  of  writ  not  a£fected  by  i^Juno- 
tion.  An  injunction  restraining  a  county  judge 
from  removing  the  offices  and  records  of  the 
county  from  one  town  to  another  is  not  in  con- 
flict with  the  mandate  of  writ  of  mandamus 
requiring  him  and  the. other  members  of  the 
board  of  canvassers  to  canvass  the  returns  of 
an  election  on  a  proposition  to  remove  the  county 
seat  to  the  same  town,  and  to  recount  certain 
returns  which  will  determine  the  result  in  favor 
of  such  removal.  Dishon  v.  Smith,  county  judge, 
10  Iowa,  212. 

12.  Office  of  the  writ.  Jn  such  CAsea  the 
office  of  the  mandamus  is  to  compel  ministerial 
officers  to  discharge  their  duty  by  a  canvass  of 


MANDAMUS. 


719 


Whea  MandamuB  will  lie. 


the  retams,  while  that  of  the  inj unction  suit  ia 
to  determine  the  validity  of  such  returns.  Ibid, 

III.  When  MAin>AMX78  wui^  lis. 

13.  When  discretion  esists.  When  discre- 
tionary power  is  invested  in  an  inferior  tribunal, 
a  writ  of  mandamus  may  issue  to  compel  it  to 
act,  but  it  will  not  direct  the  manner  in  which 
it  shall  act.  The  United  States  ex  rel,  Daven- 
port V.  The  Commisswners  of  Dubuque  County, 
Mor.  31 ;  Clark  v.  The  Board  of  Directors,  24 
Iowa,  266. 

14.  General  rule.  The  writ  of  mandamus 
generally  issues  to  compel  a  public  functionary 
to  discharge  some  specific  duty.  It  is  never 
granted  when  there  is  any  other  adequate 
remedy.  Ibid. 

16.  When  right  of  appeal  exists.  While 
appeals  lie  from  the  decisions  of  boards  of 
county  commissioners  in  the  discharge  of  their 
ordinary  or  usual  duties,  mandamus  is  the 
proper  remedy  when  they  refuse  to  discharge 
a  specific  or  extraordinary  duty.  Ibid, 

16.  Against  school  fund  commissioner :  to  en- 
force order.  Where  the  district  court  decided 
that  there  were  two  hundred  dollars  in  the  hands 
of  H.  as  school  fund  commissioner  belonging  to 
R.,  and  where  the  order  of  the  court  was  pre- 
sented to  H.  with  a  demand  of  payment  which 
was  refused,  it  was  hdd  that  it  was  competent 
for  the  court  to  compel  a  compliance  with  the 
order  by  mandamus.  HiUis  v.  Ryan,  4  G.  Gr. 
78. 

17.  Election  board  may  be  compelled  to  can- 
vass returns.  When  a  canvassing  board  has 
attempted  to  canvass  the  returns  of  an  election 
and  have  omitted  to  count  returns  which  it  was 
their  duty  to  count,  mandamus  will  lie  to  com- 
pel such  a  canvass  as  is  required  by  law.  2h^ 
State  ex  rel.  Bice  v.  TJie  County  Judge  of  Mar- 
ehaU  County,  7  Iowa,  186;  S.  C,  9  Ibid.  384; 
Diehon  v.  Smiih,  10  Ibid.  212. 

18.  In  a  case  of  public  duty  in  which  the 
act  to  be  done  is  well  known,  and  it  is  appar- 
ent that  its  performance  is  not  intended,  and 
when  it  is  not  the  duty  of  any  one  to  reqaest 
its  performance,  a  formal  demand  or  refusal  is 
not  essential.  Ibid, ;  and  2he  State  ex  rel.  Bice 
V.  The  Same,  Ibid.  186. 

19.  Recanvass  of  votes.  Where  a  canvassing 
board  rejected  the  returns  of  three  townships, 
which  should  have  been  counted,  the  courts  will. 


by  mandamus,  compel  a  recanvass  of  the  vote. 
TJie  State  of  Iowa  ex  rel.  Bic4  v.  Tfie  County 
Judge  of  Marshall  County,  7  Iowa,  186. 

2<X demand  and  refusal  need  not  be  al- 
leged. In  mandamus  against  a  county  judge 
and  other  canvassers  of  a  county  election,  to  com- 
pel them  to  canvass  the  returns  and  declare  the 
result,  it  is  not  necessary  to  allege,  either  in  the 
information  or  the  writ,  an  express  demand  and 
refusal  to  make  the  canvass.  The  State  of  Iowa 
ex  rel.  Byers  v.  Bailey,  county  judge,  et  al.,  7  Iowa, 
890. 

21.  In  such  a  case  the  act  to  be  performed  is 
one  of  a  purely  public  duty,  where  no  individual 
right  or  interest  is  concerned,  and  the  law  points 
out  the  whole  duty  with  the  time  and  place  of 
its  performance,  and  this  is  equivalent  to  a  de* 
mand,  and  omission  or  a  neglect  of  that  duty, 
or  still  more,  an  imperfect  performance  of  it,  is 
equivalent  to  a  refusal.  Ibid. 

22.  May  issue  to  compel  city  to  collect  tax 
to  pay  assessment.  Where  a  city  council  ap- 
pointed three  commissioners  to  assess  and 
apportion  damages  sustained  by  the  exten- , 
sion  of  a  street  through  private  property, 
and  the  commissioners  made  a  report  award- 
ing to  the  owner  of  the  property  taken  a 
certain  sum,  and  assessing  a  tax  on  the  prop- 
erty adjoining,  to  pay  the  same,  which  was 
set  aside,  whereupon  new  commissioners  were 
appointed,  who  also  made  a  report,  and  the  city 
proceeded  to  open  the  street,  but  refused  to  col> 
lect  the  tax  assessed  by  the  first  commissioners. 
Held,  that  mandamus  to  compel  the  city  to  pro- . 
ceed  to  collect  said  tax  is  the  proper  remedy. 
The  State  of  loxoa  ex  rel,  Eiatt  and  Harbin  v. 
The  City  of  Keokuk,  9  Iowa,  438. 

23.  May  issue  to  compel  levy  of  tax  to 
pay  judgment.  The  duty  to  levy  a  tax  not 
exceeding  the  maximum  limit  of  the  power 
of  taxation,  for  the  payment  of  a  judgment  duly 
rendered,  upon  which  execution  has  been  issued 
and  returned  nulla  bona,  does  not  rest  in  the  dis- 
cretion of  the  council  of  a  municipal  corporation  ; 
but  the  discharge  of  such  duty  may  be  enforced 
by  mandamus  Coy  v.  The  City  Council  of  Lyons 
City,  17  Iowa,  117. 

24.  The  relator  being  the  owner  of  a  judg- 
ment rendered  against  the  county  of  which 
the  respondents  were  officers,  upon  coupons 
attached  to  bonds  issued  by  said  county,  filed 
his  information  for  a  mandamus  on  the  8d  of  May 
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1859,  and  at  the  June  term  of  the  district  court 
for  the  same  year,  an  alternative  writ  of  man- 
damus was  issued,  to  which  uo  return  was  made. 
At  the  same  term  a  peremptory  writ  was 
ordered,  commanding  the  respondents  as  the 
proper  county  officers  to  levy  and  collect  a  tax 
on  the  assessment  of  1859,  for  the  payment  of 
the  judgment.  This  writ  was  issued  and  re- 
turned on  the  19th  of  March,  1860.  It  was 
served  on  the  24th  of  February,  1860,  on  which 
day  the  board  of  equalization,  of  which  respond- 
ents are  the  members,  levied  a  tax  in  compli- 
ance with  the  commands  of  the  writ,  and  directed 
the  clerk  to  make  a  duplicate  of  such  levy  with 
all  reasonable  dispatch.  In  June,  1860,  the 
treasurer  made  a  further  return,  showing  that 
the  books  when  prepared  by  the  clerk  were 
placed  in  the  hands  of  such  treasurer  ;  that  he 
had  attended  his  office  every  day  for  the  pur- 
pose of  receiving  the  taxes  when  tendered  by 
the  tax  payer ;  that  he  had  given  due  notice 
to  the  tax  payers  of  said  levy,  and  urged  the 
payment  of  the  same ;  and  that  he  could  do 
nothing  more  until  after  the  15th  of  January, 
1861,  when  the  taxes  of  1860  became  delinquent. 
Held,  that  it  was  the  duty  of  the  treasurer  to 
proceed  wit*i  the  collection  of  the  levy  by  dis- 
tress and  sale  of  personal  property  ;  and  failing 
this,  the  sale  of  real  estate  in  the  same  man- 
ner as  if  the  tax  had  been  levied  in  1859,  and 
become  delinquent  on    the  15th  of    January, 

1860.  The  State  of  Iowa  ex  rel.  Box  v.  The 
County  Judge  of  Johnson  County  et  al.,  12  Iowa, 
237. 

26.  When  judgment  is  recovered  upon  coupons 
attached  to  bonds  issued  under  a  special  law  or 
contract,  in  which  it  is  made  obligatory  upon  the 
council  of  the  municipal  corporation  by  which 
they  were  issued,  to  levy,  collect,  and  place  in 
the  treasury  the  means  to  meet  the  interest 
thereon,  and  their  ultimate  redemption,  manda- 
mus will  lie  to  compel  the  performance  of  this 
duty  as  well  before  as  after  the  issuing  of  exe- 
cution. TVttf  State  of  Iowa  ex  rel.  Clark,  Dodge 
d  Co.  V.  The  City  of  Davenport,  12  Iowa,  335. 

26.  In  the  absence  of  a  special  allegation,  a 
city  council  cannot  be  compelled  by  mandamus 
to  collect  a  tax  to  pay  a  debt  held  in  its  original 
form,  to  the  exclusion  of  other  indebtedness  of 
the  same  nature.  Ibid. 

27.  Priority  of  municipal  indebtedness. 
The  creditor  of  a  municipal  corporation,  who 
recovers  judgment  on  his  debt,  demands  pay- 


ment thereof,  and,  upon  refusal  of  the  same,  inst  i 
tutes  proceedings  by  mandamus  to  compel  tii.* 
levy  of  a  tax  for  the  payment  of  the  same,  by 
his  diligence  acquires  a  priority  over  simple 
contract  creditors ;  and  the  taxes  thus  assessed 
may  be  set  apart  as  a  special  fund  for  the  pay- 
ment of  such  judgment.  Ibid. 

28.  Order  to  levy  taxes  —  error  without 
prejudice.  The  district  court,  without  data  of 
the  taxable  property  of  a  municipal  corporation, 
ordered  that  it  should  levy  a  tax,  not  exceeding 
the  legal  limit,  sufficient  to  pay  a  certain  judg- 
ment. Heldf  that,  if  it  was  erroneous,  it  was 
error  without  prejudice  to  the  corporation. 
Ibid. 

29.  Limitation  of  taxation.  When  the  limita- 
tion on  the  power  of  a  city  council  renders  it 
impossible  to  raise  sufficient  by  a  single  levy  to 
pay  off  ^judgment  which  is  made  the  basis  of 
an  application  for  mandamus,  it  is  competent 
for  the  court  to  order  that  additional  levies  be 
made  from  year  to  year  until  the  entire  indebted- 
ness is  discharged.  Ibid. 

30.  Ordinary  contracts.  A  debt,  while  it 
remains  in  its  original  form  as  a  simple  con- 
tract, cannot  be  made  the  basis  of  an  applica- 
tion for  a  mandamus  to  compel  the  levy  of  a  tax, 
unless  it  was  contracted  under  a  law  authoriz- 
ing such  proceeding  to  enforce  its  payment. 
Ibid. 

31.  Against  county  officers.  That  the  State 
courts  have  jurisdiction  to  compel,  by  manda- 
mus, county  officers  tq  discharge  the  duties  of 
their  office,  see,  generally,  T/ie  State  ex  rel. 
Rice  V.  County  Judge  of  Marshall  Co.,  7  Iowa, 
186  ;  Dishony.  Smith,  county  judge,  10  Ibid.  212  ; 
The  State  ex  rel.  Dox  v.  County  Judge  of  Johnson 
Co.,  Ibid.  157  ;  The  State  ex  rel.  Clark,  Dodge  db 
Co.  V.  City  of  Davenport,  12  Ibid.  335  ;  Coy  v. 
City  of  Lyons,  17  Ibid.  1 ;  T?te  State  v.  The  City 
of  Keokuk,  9  Ibid.  438 ;  Tfie  State  ex  rel.  Byers 
V.  Bailey,  county  judge,  7  Ibid.  390 ;  The  State  ex 
rel.  Van  Houten  v.  Jones,  county  judge,  13  Ibid. 
139.  See,  also,  Clark  v.  Board  of  Directors,  etc., 
24  Ibid.  266  ;  Murphy  v.  The  Board  of  Directors, 
30  Ibid.  429 ;  Bryan  v.  Cattell,  15  Ibid.  538. 

32.  Treasurer  may  be  compelled  to  pay 
over  tax  to  railroad.  The  writ  of  mandamus 
may  be  properly  invoked  to  compel  the  treasurer 
to  pay  over  to  the  railroad  company  entitled  a 
tax  voted  for  and  collected  under  the  act  of 
1868,  enabling  townships  and  cities  to  aid  in  the 
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construction  of  railroads.  McGreggor  <t  Sioux 
City  B.  R.  Co.  v.  BircUaU,  30  Iowa,  255. 

33. to  judgment  creditor.  Thelaw(Hey., 

§  3275 ;  Laws  of  1870,  chap.  43)  makes  it  the 
duty  of  a  county  trea.su rer,  holding  money  col- 
lected upon  a  tax  levied  to  pay  a  judgment  re- 
covered against  the  county,  to  pay  it  over  to  the 
judgment  creditor  on  demand ;  and,  if  he  refuses 
to  perform  thin  duty,  mandamus  will  lie  to  com- 
pell  him  thereto.  Brown  v.  Crego,  treastirer,  82 
Iowa,  498. 

34.  federal  courts.    That  the  judgment 

in  such  case  was  obtained  against  the  county,  in 
the  circuit  court  of  the  United  States,  does  not 
affect  the  jurisdiction  of  our  courts  to  enforce, 
by  mandamus,  the  payment  of  the  tax  collected 
by  the  treasurer.  Ibid. 

36.  Against  sohool  district  offioers.  The  di- 
rectors of  a  school  district  township,  on  their 
refusal  to  levy  a  tax  for  the  payment  of  a  judg- 
ment recovered  against  it,  may  be  compelled 
thereto  by  mandamus,  the  electors  of  the  dis- 
trict having  failed  and  refused  to  provide  there- 
for, by  voting  the  necessary  tax.  Section  8275* 
of  the  Revision  applies  as  well  to  school  dis- 
tricts as  to  other  civil  corporations.  Boynton  v. 
The  District  Township  of  Newton;  Dodge  v. 
Tlui  Same,  34  Iowa.  510. 

36.  That  the   board  of   directors  have, 

under  section  79,  chapter  172,  Laws  of  1862,  is- 
sued an  order  on  the  treasurer  of  the  district 
for  the  amount  of  the  judgment,  does  not  change 
the  rule  above  stated.  The  order  thus  issued 
does  not  operate  as  a  satisfaction  until  paid. 
i&u2.,and  Cross  v.  The  DiMrict  Touynship  of 
Dayton,  14  Ibid.  28. 

37.  Against  clerk  of  board  of  Bupervisora : 
succeBSors  in  office.  Where  the  clerk  of  the 
board  of  supervisors  issued  a  county  warrant, 
pursuant  to  an  order  of  the  board,  but  neglected 
to  place  the  seal  of  the  county  thereon,  it  was 

'  T^eld,  that  his  successor  in  office  might  be  com- 
pelled in  a  proceeding  by  mandamus  to  supply 
the  omission  by  affixing  the  proper  seal  to  the 

*  Section  &,  chap.  172  of  the  Laws  of  the  Ninth  Gen- 
eral Assembly,  provides,  that  every  school  district 
which  is  now  or  may  hereafter  be  orpranized  in  this 
fitate  is  made  a  body  corporate.  Section  ;)274,  of  the 
Bevislon.  provides  that  public  building  owned  by 
the  State  or  any  county,  city,  sehooi  district  or  other 
civil  corporation  *  *  *  are  exempt  from  execu- 
tion. 

Section  3275  is  as  follows :  "  In  case  no  property  Is 
found  on  which  to  levy,  which  is  not  exempted  by 
the  last  section,  or  if  the  judgment  creditor  elect 
not  to  issue  execution  against  such  corporation,  he 
Is  entitled  to  the  amount  of  his  judgment  and  costs, 
In  the  ordinary  evidences  of  indebtedness  issued  by 
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warrant.  Preseott  v.  Gonser,  auditor,  etc.,  84 
Iowa,  175 ;  United  States  v.  Commissioners  of 
Dubuque  Co^  Mor.  31. 

38.  It    cannot    be    successfully^  urged 

against  the  right  of  the  plaintiflf  to  maintain 
such  a  proceeding,  that  he  has  a  speedy  and 
adequate  remedy  at  law  by  an  action  on  the  bond 
of  the  officer  neglecting  to  seal  the  warrant. 
lUd. 

IV.  When  Mandamus  Will  Not  Lie. 

39.  When  writ  should  not  issue.  In  a  pro- 
ceeding by  mandamus,  in  which  the  order  for 
the  writ  and  the  writ  itself  are  issued  in  vaca- 
tion, and  not  during  the  session  of  and  by  the 
court,  as  such,  and  the  proceeding  is  not  carried 
on  in  the  name  of  the  State,  and  where  the  writ 
recites  no  part  of  the  inducement  or  that  which 
must  justify  the  command,  the  proceedings  are 
erroneous.    Price  db  Wait  y.  Earned,  1  lowu,  473. 

40.  The  writ  of  mandamus  should  not  issue 
until  there  is  some  wrong  on  the  part  of  the 
tribunal,  corporation,  board  or  person  to  be  com- 
manded. In  other  words,  the  party  to  be  com- 
pelled should  have  failed  and  refused  to  do  that 
which  it  was  clearly  and  certainly  his  duty  to  do, 
from  his  office,  trust  or  station.  Ibid. 

41.  Inchoate  rights.  A  writ  of  mandamus 
cannot  be  used  to  perfect  an  inchoate  contract, 
or  to  make  a  contract  that  will  bind  the  State. 
Chance  y.  Temple,  1  Iowa,  179. 

42.  To  enforce  contract  Where  the  writ  of 
mandamus  is  sought  to  enforce  a  contract  for 
the  sale  of  school  land,  and  the  relator  from  his 
own  showing  discloses  that  other  persons  have 
become  purchasers  of  the  same  land,  whom  he 
does  not  charge  with  notice,  this  proceeding  is 
not  the  proper  one  to  discover  the  rights  of  the 
several  persons  in  the  land.  Ibid. 

43.  In  such  a  case  a  resort  to  equity,  in  the 
first  instance,  to  settle  the  right  of  the  inform- 
ant to  the  land  would  be  proper,  even  if  that 
right  had  to  be  enforced  by  mandamus  when 
settled.  Ibid. 


that  corporation.  And  if  the  debtor  corporation  Is- 
sues no  scrip  or  evidences  of  debt  a  tax  must  be 
levied  as  early  as  practicable  sufficient  to  pay  off  the 
judgment,  with  interest  and  costs."  We  know  of 
no  reason  why  these  provisions  are  not  applicable  to 
a  school  distnct  township,  equally  with  any  other 
corporation.  Section  3274  specifically  names  school 
districts,  in  the  enumeration  of  c(»rporations  whose 
public  buildings  are  exempt  from  execution,  and 
section  3^5  again  includes  them  in  providing  the 
course'to  be  pursued,  if  no  property  is  found  on  which 
to  levy,  or  the  Judgment  creditor  elect  not  to  issue 
execution  against  such  corporation. 
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44.  Against  agent  o£  county.  Mandamus 
will  not  lie  to  compel  a  countj  judge  to  submit 
to  a  vote  of  the  qualified  electors  of  the  county 
the  question  whether  the  said  county  judge 
should  conclude  a  contract  for  the  building  of 
a  court-house  for  said  county,  according  to  cer- 
tain terms  agreed  upon  between  him  and  an- 
other person.  The  Stale  of  lovoa  ex  rel.  Brooks 
V.  Napier,  county  judge,  7  Iowa,  435. 

46.  The  writ  of  mandamus  does  not  lie  to 
compel  a  county  judge  to  perform  an  act  which 
the  law  does  not  specially  enjoin  upon  him,  as 
a  duty  resulting  from  his  office.  Ibid, 

46.  Description  in  mandamus.  Where,  in  a 
proceeding  by  mandamus  to  compel  the  payment 
of  certain  orders  by  the  treasurer  of  a  school 
district,  there  was  no  descriptiou  of  the  orders 
by  number  or  amounts,  nor  a  recital  of  the  use 
to  which  the  money  to  be  drawn  thereon  should 
be  applied,  in  either  the  petition  or  the  alterna- 
tive or  peremptory  writs  of  mandamus,  it  was 
?ield  that  the  proceedings  were  defective,  and 
the  peremptory  writ  should  not  have  been 
granted.  The  State  of  Iowa  ex  rd.  Conley  v. 
Tfie  District  Township  of  the  (My  of  Bubuque, 
11  Iowa,  155. 

47.  The  governor  of  the  State  of  Iowa  will 
not  be  compelled  by  mandamus  to  issue  a 
certificate  to  the  Cedar  Rapids  and  Missouri 
River  Railroad  Company  which  will  enable  said 
corporation  to  acquire  any  title  to  any  of  the 
lands  embraced  in  the  grant  of  lands  to  the 
State  of  Iowa  for  railroad  purposes  by  act  of 
congress  of  May  16, 1856,  prior  to  a  compliance 
by  said  company  with  the  conditions  expressed 
in  sections  6  and  7  of  chapter  87  of  the  Laws 
of  1860.  The  State  oflcnoa  ex  rel.  Lockwood  and 
Schofleld  V.  Klrhuioody  governor,  14  Iowa,  162. 

48.  Will  not  lie  to  control  discretion  of 
board.  The  writ  of  mandamus  cannot  issue  to 
control  the  discretion  of  a  board  of  school  direct- 
ors. Clark  V.  Ths  Board  of  Directors,  etc,,  24 
Iowa,  266. 

49.  On  the  hearing,  if  the  evidence  is  con- 
flicting, writ  should  be  denied.  Where  Pleasant 
Valley  district  township  had  exercised  jurisdic- 
tion over  certain  sections  claimed  by  plaintiff,  by 
collecting  taxes  therefrom  and  providing  schools 
for  children  resident  thereon  for  six  or  eight 
years,  during  a  portion  of  which  time  plaintiff 
had  refused  admission  to  its  schools  of  scholars 
residing  In  the  disputed  sections,  and  had  made 
no  claim  thereto  till  the  bringing  of  this  suit. 


held,  that,  as  the  evidence  is  conflicting,  no  man- 
damus can  issue  in  favor  of  plaintiff  to  correct 
the  tax-books  as  to  property  in  the  disputed 
sections.  The  Independent  School  District  v. 
Hobson,  25  Iowa,  275. 

60.  Oannot  be  issued  as  preliminary  process* 

The  writ  of  mandamus  cannot  properly  be  Is- 
sued as  preliminary  or  Intermediate  process,, 
but  only  after  hearing  and  judgment.  Wright 
V.  Connor  et  al.,  84  Iowa,  240. 

V.  The  Writ. 
a.  The  alternative  writ. 

61.  General  rule  as  to.  The  court,  although 
doubtful  of  the  prosecutor's  right  to  the 
writ  on  an  ex  parte  showing,  may,  in  its  dis- 
cretion, award  the  alternative  writ,  that  it 
may  be  informed  on  the  argument  or  show* 
Ing,  on  the  return;  and  unless  the  case  Is 
plainly  not  within  the  jurisdiction  of  the 
writ,  on  the  professional  statement  of  the  attor- 
ney for  the  applicant,  that  his  object  Is  to  take 
the  opinion  of  the  supreme  court  on  the  ques- 
tion, will  generally  do  so,  and  will  also  grant 
an  alternative  writ  under  circumstances  of 
doubt  where  a  peremptory  writ  is  asked  for  in 
the  first  instance,  on  a  like  statement  by  counsel 
for  defendant,  that,  in  either  case,  proper  issues 
may  appear  and  be  determined  for  review  in 
the  supreme  court.  Chance  v.  Temple,  1  Iowa 
179. 

62.  Need  not  strictly  conform  to  information. 

An  alternative  writ  of  mandamus  need  not  con- 
form strictly  with  the  averments  of  the  infor- 
mation. A  peremptory  writ  must  follow  the 
alternative.  The  State  of  Iowa  ex  rel.  Dox  v. 
The  Board  of  Equalization  of  Johnson  County,, 
10  Iowa,  157. 

6.  The  peremptory  writ, 

63.  When  granted:  general  rule.  The  per- 
emptory writ  will  not  be  granted  in  the  first  in- 
stance except  in  cases  of  extreme  urgency,  or  in 
cases  that,  from  their  nature,  admit  of  no  ex- 
cuse, or  when  the  defendant  is  a  party  to  the 
proceeding  then  pending  before  the  court. 
Chance  v.  lemple,  1  Iowa,  179. 

6^  Form  in  which  it  should  be  awarded. 
The  court  has  no  power  to  award  a  peremptory 
mandamus  in  a  more  limited  or  other  form  than 
the  alternative.  It  must  go  In  the  terms  of  the 
original  with  the  exception  that  it  omits  the 
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words  which  require  the  defendant  to  show 
cause,  or  not  at  all.  Ibid, 

66.  Peremptory  writ  must  oonform  to  the 
alternative.  The  rule  is  that  a  peremptory 
writ  of  mandamus  must  conform  stricUj  to  the 
alternative.  The  State  of  Iowa  ex  rel.  l)ox  v. 
T/ie  County  Judge  of  Johnson  County  et  al,,  12 
Iowa,  237. 

66. presmnptioiL    Where  the  record  in 

a  proceeding  in  mandamus  does  not  set  out  the 
alternative  writ,  the  supreme  court  will  pre- 
sume that  it  was  followed  in  the  peremptory 
wnt.  Ibid, 

67.  When  unauthorised.  A  peremptory  writ 
of  mandamus  having  been  ordered  without  any 
other  evidence  or  records  than  those  contained  in 
the  information,  writ,  answer  and  demurrer,  is 
unauthorized.  Price  dt  Wait  v.  Named,  I  Iowa, 
478. 

VI.  The  Practice. 
a.  The  information  for  the  writ. 

68.  Substanoe  of  the  information.  The  affi- 
davit or  information  on  which  the  motion  for 
the  writ  is  based  should  be  such  that  from  the 
facts  therein  stated,  the  court  is  informed  that 
the  inferior  tribunal,  corporation,  board  or  per- 
son sought  to  be  made  defendant  to  the  writ, 
has,  after  being  distinctly  requested,  refused  to 
perform  an  act  which  the  law  especially  en- 
joins upon  such  defendant  as  a  duty  resulting 
from  the  office,  trust  or  station  of  such  defend- 
ant, and  all  other  facts  necessary  to  give  juris- 
diction to  the  writ  in  the  particular  case,  as  to 
showman  absence  of  other  legal  remedy,  that  the 
person  who  seeks  the  aid  of  the  writ  is  benefi. 
dally  interested  in  having  the  act  performed 
and  the  like,  should  be  fully  stated.  In  other 
words,  the  relator  should  show  his  title  to  the 
writ  in  his  affidavit,  or  the  court  will  refuse  the 
writ.    Chance  v.  Temple,  1  Iowa,  179. 

69. what  affidavit  should  contain.    The 

affidavit  should  contain  the  precise  substance  of 
facts,  and  it  will  be  insufficient  if  the  allegations 
are  not  so  positive  that  an  Indictment  for  perjury 
could  be  maintained  upon  them  if  false. 
lUd. 

60.  Although  the  affidavit  should  be  such 
that  from  it,  it  may  be  judicially  ascertained 
that  there  is  no  specific  legal  remedy,  yet  it  is 
not  necessary  that  this  should  be  averred  in  it. 
Ibid, 


61. 


The  word  "  information,"  in  the  stat- 


ute which  provides  that  the  writ  is  issued  "  on 
the  information,  under  oath,  of  the  party  bene- 
ficially interested,"  does  not  mean  a  pleading 
distinct  from  the  affidavit  mentioned  in  sectioi^ 
1968  of  the  Code,  but  is  used  in  ito  ordinary 
signification  and  means  simply  the  knowledge 
communicated  to  the  court  by  the  affidavit.  Ibid. 

62.  should  not  be  entitled  as  of  any  causes 

The  information  or  affidavit  should  not  be  en- 
titled of  any  cause,  for  the  application  is  as  yet 
ex  parte.  But  this  is  merely  formal,  and  to  be 
availing,  the  objection  must  be  taken  ia  limine 
as  on  the  reading.  The  information  sliould  be 
addressed  to  the  court  before  which  it  is  laid. 
Ibid, 

63.  An  information  for  a  writ  of  madamus 
should  not  be  entitled  as^of  a  cause  (following 
Chance  v.  Temple,  1  Iowa,  179),  yet  an  error  in 
this  respect  is  not  a  matter  of  substance  of 
which  the  defendant  may  take  advantage.  The 
State  of  Iowa  ex  rel,  Dox  v.  Th^  Boat'd  of 
Equalization  of  Johnson  County,  10  Iowa.  157. 

64. is  not  a  pleading.    An  information 

for  a  writ  of  mandamus  is  not  a  pleading  to 
which  a  demurrer  can  be  interposed.  Objection 
to  the  sufficiency  of  the  information  can  be  pre- 
sented only  on  the  hearing.  Ibid, 

66.  exhibits.      An   information    for    a 

writ  of  mandamus  is  not  a  pleading  founded 
on  a  written  instrument,  within  the  meaning 
of  section  1750  of  the  Ck)de.  Ibid. 

66. jurat.     The  jurat  at  the  foot  of  an 

information  for  a  writ  of  mandamus  forms  a 
part  of  the  information,  and  constitutes  it  an 
affidavit.  Chance  v.  Temple,  School  Fund  Com., 
1  Iowa,  179,  explained.  Ibid. 

67. demurrer.    Substantial  objections  to 

the  information  should  be  in  the  nature  of  an 
answer,  and  must  be  in  a  return  to  the  alterna- 
tive writ.  This  return  may  be  also  in  the  nature 
of  a  demurrer.  Ibid. 

68. what  should  be  alleged.  An  informa- 
tion for  a  writ  of  mandamus,  to  compel  a  county 
judge  to  issue  the  bonds  of  his  county  in  pay- 
ment  of  the  subscription  of  stock  made  by  said 
county  to  said  company,  recited  as  one  of  the 
terms  upon  which  the  subscription  was  made, 
"  that  said  county  was  to  receive  for  each  bond, 
as  issued,  a  certificate  for  the  same  amount  of 
stock  in  said  company."  Held,  (1)  that  an  act- 
ual tender  of  the  certificate  of  stock  was  not  a 
condition  precedent  to  the  issue  or  delivery  of 
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the  county  bonds;  (2)  that,  in  an  information 
for  a  writ  of  mandamus,  it  is  only  necessary  on 
the  part  of  the  relator  to  allege  a  readiness  and 
willingness  to  issue  the  certificates  when  the 
bonds  are  delivered.  The  State  ex  rel.  ihe  Bur- 
lington  db  Missouri  River  B.  B.  Go.  v.  County 
Judge  of  Wapello  County^  9  Iowa,  388. 

J.  Application  for  torit,  by  whom  made. 

69.  Must  be  sued  out  by  public  officer.  Un- 
der section  2183,  chapter  125,  Code  of  1851,  a 
writ  of  mandamus  must  be  sued  out  by  a  pub- 
lic oflScer  when  employed  to  compel  the  per- 
formance  of  a  public  duty ;  and  it  may  be  sued 
out  on  the  application  of  an  individual  having 
a  right  to  be  enforced,  or  interest  to  be  affected. 
State  of  Iowa  ex  rel.  Weir  v.  The  County  Judge 
of  Davis  County y  2  Iowa,  280. 

70.  In  matter  of  public  right,  any  citizen  may 
l>e  relator.  In  a  matter  of  public  right,  any  cit- 
izen may  be  relator  in  the  application  for  man- 
damus. The  State  of  Iowa  ex  rel.  Bice  v.  The 
County  Judge  of  MarslwU  County,  7  Iowa,  186. 

71.  Statute  construed.  The  expression, "  par- 
ty beneficially  interested,"  in  section  2183  of  the 
Code  of  1851,  is  not  to  receive  a  close  construc- 
tion, but  is  to  be  applied  liberally  and  so  as  to 
promote  the  ends  of  justice.  The  State  of  Iowa 
€X  rd.  Byers  v.  Bailey^  county  judge,  et  al.,  7 
Iowa,  390. 

72.  Where,  in  a  proceeding  by  mandamus  to 
compel  a  board  of  canvassers  to  canvass  the  re- 
turns and  declare  the  result  of  an  election,  and 
especially  to  count  the  returns  from  two  town- 
ships which  had  been  rejected,  the  relators,  88 
in  number,  averred  that  they  w^ere  voters  and 
residents  of  the  townships  whose  returns  were 
rejected,  and  that  they  were  all  the  voters  in 
the  said  two  townships,  except  seven,  who  vo- 
ted at  said  election.  Held,  that  the  relators 
came  within  the  terms  of  said  section  2183 
and  were  "parties  beneficially  interested,"  ac- 
cording to  the  nature  of  the  case.  Ibid. 

c.  In  what  manner  proceedings  instituted. 

73.  Must  be  in  name  of  State.   A  proceeding 

t 

by  mandamus  is  a  prosecution  within  the  mean- 
ing of  the  constitution,  and  should  be  prosecut- 
ed in  the  name  of  the  State.  Chance  v.  Temple, 
1  Iowa,  179. 

74.  Where  the  object  of  the  proceedings  is 
to  enforce  a  duty  for  mere  private  ends,  it  should 


be  in  the  name  of  the  State,  on  the  relation  of 
the  informant.  1  bid, 

76.  Although  the  writ  should  run  in  the  name 
of  the  State  of  Iowa,  it  is  not  essential  that  it 
should  be  expressed  on  its  face  to  be  by  the 
authority  of  the  State,  but  it  should  not  appear 
on  its  face  to  be  by  any  other  authority.  Ibid. 

d.  To  witom  vyrit  should  be  directed. 

76.  Maybe  directed  to  succeMon.  When 
specific  duties  are  imposed  upon  a  board  of  ofEL- 
cers  instead  of  the  individuals  composing  the 
board,  the  writ  may  issue  to  their  successors  in 
ofi&ce.  T?ie  United  States  ex  rel.  Davenport  v. 
T/ie  Commissioners  of  Dehuque  County,  Mor.  81. 
77.  Should  be  directed  to  defendant  by  offi- 
cial title.  Care  should  be  taken  that  the  writ  be 
properly  directed,  and  if  the  writ  is  to  be  executed 
in  an  official  capacity,  it  is  preferable  to  direct 
it  to  the  defendant  by  his  ofl^cial  appellation, 
without  df^signating  his  name.  Chance  v.  Tem- 
ple, 1  Iowa,  179. 

78.  To  county  Judge.  A  mandamus  to  com- 
pel the  canvass  of  votes  cast,  at  any  county  elec- 
tion, was  properly  directed  to  the  county  judge. 
The  State  of  Iowa  ex  rel.  Bice  v.  Ths  County 
Judge  of  Marshall  County,  7  Iowa,  186. 

79.  When  board  of  canvassen  has  dissolv- 
ed. When  a  board  of  canvassers  dissolve 
without  making  a  canvass  as  required  by  law 
the  county  judge  may  be  commanded  by  man- 
damus to  take  to  his  assistance  two  proper  per- 
sons and  make  the  canvass.  Ibid. 

80.  Held  in  such  case  that  a  writ  of  manda- 
mus to  compel  a  canvass  of  the  votes'  was 
properly  directed  to  the  county  judge.  Ibid. 

81.  An  officer  may  be  commanded  to  do  a 
particular  act  in  a  particular  way,  where  the 
manner  of  doing  is  not  essential  to  the  act  to  be 
done,  and  where  the  way  in  which  the  act  is 
done  is  not  discretionary.  Ibid. 

82.  May  be  directed  to  canvassers  or  Judge. 
A  writ  of  mandamus  may  properly  be  directed 
to  a  board  of  canvassers  of  a  county  election, 
or  may  be  directed  to  the  county  judge  alone. 
The  State  of  Iowa  ex  rel.  Byers  v.  Bailey  vounty 

judge,  et  al,  7  Iowa,  390. 

e.  Notice  to  show  cause  why  writ  should  not  issue. 

83.  Notice  and  rule.  The  court  may  require 
a  notice  of  the  application  to  be  given  to  the  ad- 
verse party  or  may  grant  an  order  to  show  cause, 
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or  may,  in  its  discretion,  grant  the  writ  without 
notice.    Cliance  v.  Temple,  1  Iowa,  179. 

841  Rule  should  be  expressed  in  definite 
terms.  The  body  of  the  rule  to  show  cause  why 
an  alternative  writ  should  not  issue,  or  the  rule 
awarding  the  writ  should  be  expressed  in  defi- 
nite terms  or  the  mandamus  which  may  follow 
the  rule  or  order  may  be  void  for  generality. 
Ibid, 

f.  Issuance  of  the  torit, 

86.  The  proper  order.  The  proper  order  on 
the  hearing  of  the  application  for  a  peremptory 
writ  after  an  alternative  is  "  let  the  writ  be 
made  peremptory,"  or  "peremptory  writ  re- 
fused." Ibid. 

86.  Writ  granted  only  on  motion.  The  affi- 
davit must  be  accompanied  by  a  motion  for  the 
writ,  for  it  is  never  granted  except  on  motion 
which  must  be  presented  in  open  court.  Ibid. 

87.  By  what  court  wOl  be  governed.    In 

granting  the  peremptory  writ,  the  alternative 
writ,  or  in  ordering  the  rule  to  show  cause  why 
an  alternative  writ  should  not  issue,  the  court 
will  -  regulate  its  discretion  by  the  well-estab- 
lished usages  of  common  law.  Ibid. 

g.  Amendment  of . 

88.  Writ  may  be  amended.  In  mandamus, 
the  relator  may  be  permitted  to  amend  both  the 
information  and  the  writ.  Tlie  State  of  Iowa  ex 
rel.  Byers  v.  Bailey ^  county  judgstet  al.,  7  Iowa, 
390. 

89.  Where,  to  an  alternative  writ  of  man- 
damus directed  to  a  board  of  canvassers  of  a 
county  election,  one  of  the  defendants  answered 
that  he  was  not,  at  the  time  of  making  his 
answer,  a  justice  of  the  peace,  and  could  not 
legally  act  further  as  a  member  of  the  board  of 
canvassers.  Held,  that  the  writ  would  not  be 
quashed,  because  one  of  the  justices  had  be- 
come functus  officio,  but  that  it  should  be 
amended,  so  as  to  require  the  county  judge  to 
take  to  his  assistance  two  justices  of  the  peace, 
and  canvass  the  returns.  Ibid, 

VII.  Return  to  the  Writ. 
a.  The  answer. 

90.  Ordinary  rules  of  pleading  are  applicable. 
In  answering  to  a  writ  of  mandamus,  as  well  as 
in  showing  cause  as  to  the  sufficiency  of  the 
writ,  in  law  as  fact,  and  to  all  subsequent  pro- 
ceedings, the  ordinary  rules  of  pleading  in  civil 


actions  are  applicable  except  that  a  return  as  to 
facts  should  always  be  on  oath.  Chance  v.  Tem- 
ple, 1  Iowa,  179. 

91.  Answer  must  be  to  writ  In  mandamus, 
the  defendant  answers  or  pleads  to  the  writ  and 
not  the  information,  and  error  cannot  be  as- 
signed upon  an  order  of  the  court,  allowing  the 
relator  to  amend  his  information.  The  State  of 
Iowa  ex  rel.  Byers  v.  Bailey,  county  judge,  et 
al.,  7  Iowa,  390. 

92.  Facts  should  be  dearly  stated.  The  an- 
swer to  an  alternative  writ  of  mandamus  should 
not  be  ambiguous,  and  when  it  sets  up  in  justi- 
fication of  defendant's  actions,  prior  proceedings 
relating  to  the  same  subject-matter  in  the  same 
court,  such  proceedings  should  be  fully  stated 
so  that  the  plaintiff  may  reply  thereto,  and  the 
court  be  enabled  to  determine  whether  they  were 
legal  and  constitute  a  good  defense,  T?ie  State 
of  lawa  ex  rel.  Van  Houton  v.  Jones,  County 
Judge,  10  Iowa,  65. 

93.  When  a  board  of  canvassers  are  com- 
manded by  a  peremptory  writ  to  count  certain 
returns,  they  cannot  avoid  the  mandate  of  the 
writ  by  certifying  that  the  papers  referred  to 
are  not  returns.  The  State  of  Iowa  ex  rel.  Bice 
V.  Wm.  C.  Smith,  county  judge  of  Marshall 
County^  9  Iowa,  334. 

94.  Strictly  speaking,  there  is  no  return  to 
a  peremptory  writ  of  mandamus  ;  a  certificate 
of  what  is  done,  in  obedience  to  the  writ,  should 
be  made.  Ibid. 

96.  Mandamus  to  public  officers.  The  re- 
spondent to  a  writ  of  mandamus  cannot  escape 
the  performance  of  a  duty  or  obligation  which 
results  from  his  office,  trust  or  station,  because 
of  a  failure  to  do  a  precedent  act,  which  would 
have  insured  the  performance  of  the  whole 
duty,  as  commanded  by  the  writ,  at  the  time 
provided  by  law.  The  State  of  loioa  ex  rel.  Box 
V.  The  County  Judge  of  Johnson  County  et  at., 
12  Iowa,  237. 

b.  Amendment  of. 

96.  The  county  Judge  could  not  be  com- 
manded to  amend  his  record  until  either  in 
connection  with  the  former  canvassers,  or  others 
to  be  selected  or  in  some  other  method,  the  re- 
turns had  been  re-examined,  and  the  result 
declared  so  that  he  could  make  his  amendment 
therefrom.  Price  d  Wait  v.  Earned,  1  Iowa, 
473. 
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97. 


more  apeoifio  statement.     Where 


4X)Tint7  canyassers  allege,  in  answer  to  an  alter- 
native writ  of  mandamus,  commanding  them  to 
<»nvaa8  the  returns  and  declare  the  result,  that 
thej  rejected  the  returns  from  two  townships, 
because  they  were  not  made  in  accordance  with 
the  requirements  of  law,  it  becomes  necessary 
for  the  court  to  pass  upon  the  question  of  their 
right  to  reject  the  returns,  and  for  this  purpose 
it  is  requisite  that  it  should  have  before  it  the 
causes  of  the  rejection,  even  to  the  specific 
nature  of  the  defects ;  and  the  court,  on  motion 
•oi  the  relator,  may  rule  the  county  canvassers 
to  make  a  more  specific  statement  of  the  causes 
for  such  rejection,  and  the  defects  existing  in 
the  returns.  The  State  of  Iowa  ex  rel.  Byers  v. 
Bailey,  county  judge,  et  al.,  7  Iowa,  890. 

98. more  specific  answer.     Where  the 

answer  to  an  alternative  writ  of  mandamus  is 
insufficient,  the  court  will  not  in  the  first  in- 
stance direct  that  a  peremptory  writ  issue.  The 
order  should  be  that  respondent  have  leave  to 
file  an  amended  and  more  perfect  answer  and 
the  relator  to  reply  thereto.  The  State  of  Iowa 
ex  rel.  Van  Houten  v.  Jones,  county  judge,  10 
Iowa,  65. 

c.  WhM  mU  not  he  considered, 

99.  Facts  going  to  the  sufficiency  of  the 
information.  Matters  alleged  in  an  answer  to 
an  alternative  writ  of  mandamus,  which  go  to 
the  sufficiency  of  the  information,  cannot  be 
considered  in  determining  the  sufficiency  of  the 
<'au8e,  shown  against  complying  with  the  man- 
date of  the  writ.  The  State  of  Iowa  ex  rel.  Bice 
V.  T/iS  County  Judge  of  Marshall  County,  1  Iowa, 
186. 

100.  allegations  of  fraud  and  bribery.  In 

a  proceeding  by  mandamus  to  compel  a  count  of 
votes  cast  at  an  election  allegations  of  fraud 
and  bribery  will  not  be  considered  by  the  court. 
Ibid.  , 

101.  When  matters  cannot  be  set  up  in  an- 
swer. Matters  which  should  have  been  con- 
sidered by  the  court  ordering  an  election,  can- 
not be  set  up  in  answer  to  an  alternative  writ 
of  mandamus.  Ihid. 

102.  Returns  cannot  be  contradicted.  In  a 
proceeding  by  mandamus,  to  compel  a  board  of 
canvassers  to  canvass  the  returns  of  an  election, 
and  declare  the  result,  the  court  acts  upon  and 
through  the  canvassers,  and  evidence  cannot  be 
received  showing  that  the  word  '*  fifty,"  in  one 


of  the  returns,  has  been  altered  to  forty,  so  as 
to  make  the  return  show  forty-three,  instead  of 
fifty-three  votes ;  nor  can  the  court  command 
the  canvassers  to  regard  and  treat  the  word  as 
fifty,  in  making  the  canvass,  and  declaring  the 
result.  Hie  State  of  Iou>a  ex  rel.  Byers  v.  Bailey, 
county  judge,  et  al,,  7  Iowa,  890. 

103.  A  certificate  by  the  county  clerk,  show- 
ing a  canvass  subsequent  to  the  issuing  of  the 
writ,  by  the  county  judge  and  two  justices, 
who  did  not  assist  in  the  first  canvass,  will  not 
be  regarded.  The  canvass  in  obedience  to  the 
writ  must  be  made  by  the  original  board.  The 
State  of  Iowa  ex  rel.  Bice  v.  Wm.  C.  SmUh, 

county  judge  of  Ma/rshaU  County,  9  Iowa,  334. 

« 
d.  Pleading  over  to  the  answer, 

10^  Relator  may  plead  over.  Where  excep- 
tions to  an  answer  to  an  alternative  writ  of 
mandamus  were  overruled,  And  the  relator  asked 
leave  to  plead  over,  which  was  refused ;  held, 
that  leave  should  have  been  granted.  Hie  State 
of  Iowa  ex  rel.  Van  Houttn  v.  Jones,  county 
judge,  10  lowa^  65. 

e.  Appeal. 

106.  In  case  of  appeal  bond  must  be  filed. 
Where  the  district  court,  after  awarding  a  per- 
emptory writ,  order  that  the  writ  be  stayed 
until  the  cause  could  be  heard  in  the  supreme 
court;  it  was  A^, that  such  order  would  be 
unavailing,  unless  the  appeal  was  taken,  and 
bond  filed  in  the  manner  provided  by  law.  Tits 
State  of  Iowa  ex  rel.  Bice  v.  Ths  County  Judge 
of  Marshall  County,  7  Iowa,  186. 

See  title  Appeal,  vol.  1. 

VIII.  Contempt. 

a.  Attachment  for  failure  to  obey  writ. 

106.  Order  for  attachment  should  run  against 
officer  individually.  When  a  peremptory  writ 
of  mandamus  is  issued,  addressed  to  a  county 
judge,  a  writ  of  attachment  for  contempt  in  not 
obeying  the  order  of  the  court  should  run 
against  the  officer  by  his  individual  name,  and 
not  by  his  official  name  alone.  The  State  of 
Iowa  ex  rel.  Bice  v.  Wm.  C.  Smith,  county  judge 
of  Marshall  County,  9  Iowa,  834. 

107.  Against  a  board  of  canvassers.  When 
a  writ  of  mandamus  is  issued,  directed  to  a 
board  of  canvasserB  consisting  of  a  county  judge 
and  two  justices  of  the  peace,  an  attachment  for 
contempt  in  disobeying  the  writ  should  run 
against   the   justices   as  well    as   the   judge 
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When  an  attachment  rans  against  the  judge 
■alone,  and  he  returns  that  he  is  willing  and  has 
been  willing  to  obey  the  order  of  the  court,  but 
was  overruled  by  the  other  members  of  the 
board,  he  cannot  be  made  to  suffer  for  disobe- 
dience. Ibid, 

IX.  Jurisdiction  and  Authority  of  the 

Courts. 

a.  Swpreme  court. 

108.  The  supreme  court  of  the  Territory  of 
Iowa  was  authorized  by  statute  to  issue  the  writ 
-of  mandamus  when  necessary  to  enforce  the 
due  administration  of  justice  throughout  the 
territory.  The  United  States  ex  rel.  Davenport 
V.  Dubuque  County,  Mor.  30. 

109.  The  supreme  court  will  not  interfere  by 
mandamus,  upon  affidavits  filed  to  show  that  cer- 
tain facts  were  proved  to  the  court  below  on  the 
trial  of  the  cause  therein,  to  compel  the  cer- 
tification of  such  facts  in  the  bill  of  exceptions. 
•Jamieson  v.  Beid,  2  Gt,  Gr.  394 

b.  District  court. 

110.  In  cases  in  which  it  is  necessary  to  the 
-administration  of  justice  through  the  terri- 
tory, the  writ  should  issue  from  the  district 
court.  The  United  States  ex  rel.  Davenport  v, 
Tlie  Commissioners  of  Dubuque  County,  Mor.  81. 

111.  Authority.  There  is  not  inherent  in  the 
district  court,  as  such,  any  authority  to  command 
by  this  writ.  It  is  the  sovereignty  of  the  State 
in  contemplation  of  law  sitting  in  that  court 
from  whence  the  mandate  comes,  upon  the  con- 
dition precedent  that  the  court  shall  have  deter- 
mined that  the  act  to  be  done  is  one  proper  to 
be  enforced  by  its  mandate.  Chance  v.  Temple, 
1  Iowa,  179. 

112.  Against  board  of  canvassers.  The  dis- 
trict court  has  power  to  compel  the  board  of 
canvassers  to  recanvass  the  votes  cast  at  an 
election  to  fix  the  location  of  a  county  seat ;  and 
the  judgment  of  the  court  upon  the  return  of 
the  board  to  a  writ  of  mandamus  Is,  until  it  is 
reversed,  binding  and  cannot  be  collaterally 
impeached.  The  State  of  Iowa  ex  rel.  Van  Hou- 
ten  V.  The  County  Judge  of  Hiardin  County,  1 8 
Iowa,  189. 

113.  executive  officer.  The  district  court 

has  power  to  enforce,  by  writ  of  mandamus,  the 
discharge  of  an  official  duty,  involving  no  exer- 
cise of  discretion,  by  an  executive  officer  of 
the  State.  Bryan  v.  Cattell,  auditor  of  State, 
15  Iowa.  538. 


114. 


auditor  of  State.    The  district  court 


may,  by  writ  of  mandamus,  compel  the  aui^itor 
of  State  to  issue  his  warrant  on  the  treasurer  of 
State  for  a  sum  due  a  public  officer  on  his  sal- 
ary. Ibid. 

.  6.  Circuit  court. 

116.  Oirouit  court.  The  circuit  court  has  ju- 
risdiction in  mandamus  proceedings,  a  proceed- 
ing of  this  character  being  held  to  be  "  a  civil 
action  at  law  "  within  the  meaning  of  section  4» 
act  of  April  8, 1868.  Brovm  v.  Crego,  treasurer, 
29  Iowa,  821. 


BCANSIiAtJaHTXIR. 

See  CriminaIi  Law. 


L  Contract  op. 
U.  Brbach  of  Prohibb. 


L  Contract  OP. 

1.  Mazxlageable  age.  At  common  law,  males 
at  the  age  of  fourt.een  and  females  at  the  age  of 
twelve  years  were  competent  to  enter  into  a 
marriage  contract,  and  the  statute  of  1848  pro- 
viding that  male  persons  of  the  age  of  thirteen 
and  females  at  the  age  of  fourteen  years  might 
be  joined  in  marriage,  was  merely  cumulative, 
and  did  not  abrogate  the  common-law  rule. 
Ooodmn  et  al.  v.  Thompson,  2  G.  Qr.  329. 

2.  Evidence.  The  sufficiency  and  weight  of 
evidence  tending  to  show  marriage,  considered 
and  discussed.  Niles  et  al.  v.  Sprague  et  al.,  13 
Iowa,  198. 

3.  exemplification  of  certificate.     The 

laws  of  Ohio  require  that  a  certificate  of  mar- 
riage shall  be  returned  by  the  officiating  minis- 
ter or  officer  to  the  clerk  of  the  county  by  whom 
it  should  be  recorded.  Held,  that  an  exempli 
fication  of  the  certificate  would  be  admissible 
in  evidence  ;  but  that  an  exemplification  of  a 
mere  note  or  memorandum  on  the  records  of 
the  clerk  would  not  be  admissible.  Ibid. 

4.  The  marriage  register  required  to  be  kept 
by  the  provisions  of  section  2528  of  the  Revision 
of  1860  (§  2197,  Code  of  1878)  is  sufficient  to 
establish  a  marriage,  without  other  evidence 
showing   that  the  person  who  officiated  was 
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authorized  to  solemnize  marriages.     Vtrholf  v. 
Van  ffouioenlengen,  21  Iowa,  429. 

6.  Record  evidence  is  not  indispensable  to 
prove  a  marriage  ;  and  the  fact  may  be  estab- 
lished by  witnesses  having  knowledge  thereof ; 
following  State  v.  WiUiams,  20-  Iowa,  98 ;  KU- 
burn  V.  MuOen,  22  Ibid.  498. 

6.  Character  of  marriage  contract.  As  to 
character  of  marriage  contract  see  remarks  of 
Wright,  J.,  in  Lucas  v.  Sawyer,  17  Iowa,  517. 

7.  Bflfoct  of  void  marriage.  A  marriage  void 
ab  initio  confers  no  right  of  person  or  property 
whatever  on  either  of  the  parties  as  against  the 
other.    Carpenter  v.  Smith,  24  Iowa,  200. 

8.  application  of  rule.    A  wife,  assaulted 

by  a  tliird  party,  brought  suit  and  recovered  j udg. 
ment  against  him  therefor,  her  husband  joining 
with  her  as  co-plaintiff.  She  afterward  procured 
a  divorce  on  the  ground  that  her  husband  had  a 
lawful  wife  living  when  he  married  her.    Held, 

1.  That  the  second  marriage  being  void  ab  initio, 
as  procured  by  fraud,  gave  her  husband  no 
interest  in  the  judgment  in  her  favor,  and  hence 
no  part  of  the  proceeds  thereof  could  be  subjected 
to  the  payment  of  a  judgment  against  him. 

2.  That  she  was  not  estopped,  by  his  being  lier 
co-plaintiff  in  the  action,  from  denying  his  rights 
as  liusband,  as  the  proceedings  raised  no  con- 
clusive presumption  of  a  valid  marriage.  3. 
That  the  husband  acquiring  no  rights  by  virtue 
of  the  second  marriage,  his  creditors,  through 
him,  could  acquire  none.  Carpenter  v.  Smith, 
24  Iowa,  200. 

II.  Breach  of  Promssb. 

9.  Evidence  oL  To  maintain  an  action  for  a 
breach  of  promise  to  marry,  the  plaintiff  is 
required  to  prove  the  defendant's  promise,  but 
not  necessarily  an  express  promise;  and  such 
promise  may  be  shown  by  the  unequivocal  con- 
duct of  the  parties,  and  by  a  general,  yet  definite 
and  reciprocal  understanding  between  them, 
their  friends  and  relations,  evinced  and  corrob- 
orated by  their  actions,  that  a  marriage  was  to 
takfe  place.  Where  the  defendant's  promise  to 
marry  is  once  shown,  it  may  then  be  found  that 
plaintiff  demeaned  herself  as  if  she  concurred 
in,  and  approved  of  his  promise;  and  thus 
establish  the  promise  on  her  part ;  and  for  this 
purpose  her  acts  may  be  shown,  and  whether  the 
defendant  was  present  or  not,  at  the  time  of 
such  conduct.     Thurston  v.  Catienor,  8  Iowa,  155. 


10.  Prior  nncbaatity.  That  the  plaintiff  in 
an  action  for  a  breach  of  promise  had  given 
birth  to  an  illegitimate  child,  before  the  promise,, 
which  is  the  foundation  of  the  action,  was  made, 
is  not  a  bar  if  the  fact  was  known  to  the  defend- 
ant at  the  time  of  making  such  promise,  but  it 
may  be  set  up  in  mitigation  of  the  damages. 
Densiow  v.  Van  Horn,  16  Iowa.  476. 

11.  Damages.  The  assessment  of  the  dam- 
ages sustained  by  reason  of  a  breach  of  a  mar- 
riage promise  is  peculiarly  within  the  province 
of  the  jury,  and  must  be  determined  with  refer- 
ence to  the  peculiar  facts  and  circumstances  of 
each  case.  Ibid. 

12. evidence  of  the  character  of  plaintiff 

for  chastity  before  the  cause  of  action  arose,  is 
admissible  on  the  trial  of  an  action  for  a  breach 
of  promise  of  marriage,  for  the  purpose  of  reduc- 
ing damages.  Ibid. 

13. Justification :  aggravation  of  damages* 

If  in  an  action  for  breach  of  a  promise  to  marry,  the 
defendant  wantonly,  with  an  intention  to  injure 
the  reputation  of  the  plaintiff,  alleges  that  she 
is  unchaste,  without  reasonable  belief  or  expecta- 
tion that  he  will  be  able  to  establish  the  same 
by  proof,  it  may  be  considered  by  the  jury  in 
aggravation  of  damages.  But  it  should  not  be 
so  considered  when  the  allegations  are  made  iu 
good  faith,  under  circumstances  which  would 
warrant  a  cautious  attorney  in  the  belief  that 
they  could  b^  established  by  evidence  on  the 
trial.  Ibid. 

14.  Pleading  and  evidence.  Where,  in  an 
action  to  recover  damages  for  the  renunciation 
of  a  marriage  contract,  the  pleading  laid  the 
breach  as  on  the  11th  of  November,  it  was  Jield^ 
that  evidence  that  it  occurred  on  the  loth  of  said 
month  was  sufficient  to  support  the  verdict. 
HoOoway  v.  Griffith,  32  Iowa,  409. 

16.  Zi£Eiect  of  renunciation  before  time  fixed. 
A  contract  to  marry  at  a  certain  time  may  be 
treated  as  broken  by  the  declaration  or  renuncia 
tion  of  the  opposite  party  before  the  time  fixed 
upon  has  elapsed,  and  the  plaintiff  entitled  to 
maintain  an  action  as  for  a  breach  of  the  contract 
forthwith.  Ibid. 

16.  Pecuniary  circumstances  of  defendant. 
While  iu  such  an  action  the  question  whether 
the  defendant  will,  in  view  of  his  pecuniary 
circumstances,  be  able  to  pay  the  damages 
awarded,  should  have  no  influence  with  the  jury 
in  estimating  their  verdict,  they  may,  neverthe. 
less,  properly  consider  the  pecuniary  as  well  as 
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the  social  standing  of  the  defendant,  as  tending 
to  show  the  condition  in  life  which  the  plaintiff 
would  have  secured  by  a  oonsammation  of  the 
marriage  contract.  Ibid. 

17.  Subsequent  offsr  to  perform.  An  offer 
on  the  part  of  the  defendant  to  fulfill  the  mar- 
riage contract  after  a  refusal,  or  a  continuance 
of  the  offer  4n  open  court  upon  the  trial,  on  con- 
dition that  plaintiff  would  dismiss  the  suit, 
should  not  be  regarded  by  the  jury  either  as  a 
defense  or  in  mitigation  of  damages.  Ibid. 

18.  Subsequent  deolarations  of  plaintiff.  In 
an  action  for  damages  for  breach  of  promise  to 
marry,  evidence  that,  since  the  commencement 
of  the  action,  the  plaintiff  has  made  declarations 
to  the  effect  that  she  had  no  affection  for  de- 
fendant, and  would  not  think  of  marrying  him 
but  for  his  property,  is  not  admissible  on  the 
part  of  the  defendant  in  mitigation  of  damages. 
Miller  v.  Hayes,  34  Iowa,  496. 

See  Husband  akd  Wife  ;  Alimony  ;  Divorce  ; 

DOWEK. 


MARSHAUNG  OF  ASSBTS  AND  SBOXTR- 

ITIUS. 

See  Equity  ;  Application  of  Payments. 


MASTBR  AND  SBRVANT. 

1.  Tort  of  agent.  A  railroad  company  is 
liable  for  the  careless  and  negligent  acts  of  its 
agents  in  the.course  of  the  performance  of  their 
duty  ;  but  is  not  answerable  for  their  criminal 
and  willful  acts.  De  Camp  v.  Misnsdppi  d 
Missouri  Eailroad  Company,  12  Iowa,  348 ;  Alger 
Y.7he  Mississippi  dt  MissouH  B.  R.  Co.,  10  Ibid. 
268. 

2.  Under  section  4111  of  the  Revision  of  1860, 
a  corporation  is  liable  in  a  civil  action  for  the 
wrongful  acts  of  its  servants,  done  in  its  employ- 
ment, and  producing  death.  Donaldson  et  al.  v. 
The  Mississippi  A  Missot^ri  RaHrQod  Co.,  18  Iowa, 
280. 

3;  Respondeat  superior.  A  sub-contractor  for 
the  building  of  bridges  on  the  line  of  a  railroad 
is  not  a  co-servant  of  those  employed  by  the  cor- 
poration in  operating  the  road  and  managing 
the  trains  thereon  ;  and  is  exempt  from  the  rule 
of  respondeat  superior  as  to  injuries  negligently 
infiicted  upon  him  by  such  servants  of  the  com- 
pany. Ibid. 
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4l  a  master  is  liable  for  the  torts  of  his 
servant,  committed  in  the  course  of  his  em- 
ployment, although  they  are  done  without 
his  authority  and  even  against  his  express  direc- 
tion. But  this  responsibility  grows  out  of,  is 
measured  by,  and  begins  and  ends  with  his  con- 
trol of  the  servant.  Yates  v.  Squires,  19  Iowa. 
26 ;  Donaldson  Y.TheM.&  M.  R.  R.  Co.,  18  Ibid. 
280. 

6.  Where  a  neighbor's  horse  came  into  the 
inclosure  of  plaintiff  whereupon  he  directed  his 
servant  to  turn  the  horse  out,  and  when,  after 
fully  discharging  this  duty,  he  subsequently 
struck  the  horse  with  a  whip,  and  so  frightened 
him  that  he  jumped  upon  the  fence  and  received 
such  injuries  therefrom  that  he  died ;  it  was 
held,  that  the  master  was  not  liable.  Taies  v. 
Squires,  19  Iowa,  26. 

6.  The  principal  is  not  liable  for  the  damages 
sustained  by  an  employee  from  the  negligence 
of  a  co-employee  in  the  same  general  service. 
Sullivan  v.  Mississippi  d  Missouri  Railroad  Com- 
pany, 11  Iowa,  421. 

7.  The  act  entitled,  "  An  act  to  grant  to  rail- 
road companies  the  right  of  way,"  does  not 
change  the  general  rule  of  law  upon  this  subject. 
Ibid. 

8.  It  is  the  relationship  of  principal  and  agent, 
or  master  and  servant,  that  creates  the  liability 
of  the  superior,  and  not  the  fact  of  a  resulting 
benefit  to  him  from  the  labor,  work  or  act  being 
done.  The  employer  is  not  liable  to  a  third 
party  for  damages  resulting  from  the  negligent 
manner  in  which  work  is  done  by  a  contractor, 
nor  is  a  landlord  liable  for  such  negligence  by  a 
tenant,  if  the  relation  of  principal  and  agent,  or 
master  and  servant,  does  not  exist.  Kellogg  v. 
Payne,  21  Iowa,  575. 

9. statute  constmed.    Revision,  section 

1327,  and  the  statute  therein  referred  to,  do  not 
extend  the  liability  of  railroad  corporations  to 
acts  of  those  not  their  agents  or  servants.  Cal- 
lahan  v.  Burlington  <fe  Missouri  River  R.  R.  Co., 
23  Iowa,  562. 

10. liability  ez  delicto  of  employer  for 

employee.  An  employer  is  liable  ex  delicto  for 
the  act  of  his  employee,  only  where  the  latter  is 
under  the  control  and  in  the  pay  of  the  former. 
Ibid. 

11. application  of  the  rule.    A  railroad 

company  contracted  with  W.  &  Co.  for  grading  its 
road,  expressly  reserving  the  right  of  directing 


730 


MASTER  AND  SERVANT. 


Liability  of  Servant —  Negligence  —  Liability  of  Master. 


by  its  engineer  the  removal  or  burning  of  the 
rubbish  on  the  track.  W.  &  Co.  Bub-let  to  I.  F. 
An  engineer  of  defendant  ordered  an  employee 
of  said  I.  F.  to  fire  and  bum  the  rubbish,  who 
^negligently  permitted  it  to  escape  to  plaintiff 's 
grounds.  Retd^  that  defendant  is  not  liable,  as 
the  employee  was  not  in  its  employ.  Ihid, 

12.  distinction  stated.    Otherwise,  if  the 

plaintiff  had  sustained  the  loss  by  the  mere  burn- 
ing of  the  brush,  an  act  in  itself  lawful  and 
innocent,  and  which  is  distinguishable  from  the 
wrongful  manner  of  its  performance.  Ibid. 

13.  liability  of  servant.  Where  a  local  rail- 
road  agent  was  instructed  to  remit  daily  to  the 
headquarters  of  the  company  all  sums  of  money 
received  over  $10,  it  was  held,  that  he  would  be 
allowed  a  reasonable  time,  in  view  of  his  other 
duties,  to  make  the  remittance,  and  not  liable 
for  money  stolen  from  him,  which  he  did  not 
receive  in  time  to  remit  as  instructed.  It  was 
further  Tield,  that  the  mere  fact  that  he  might 
have  procured  a  sum  of  money  which  it  was  his 
duty  to  remit,  and  in  time  to  do  so,  from  another 
agent  in  whose  possession  it  was,  and  who 
delivered  it  to  him,  but  not  in  time  to  remit, 
would  not  render  him  liable  in  the  absence  of 
any  showing  that  it  was  a  part  of  his  duty  to  go 
to  such  agent  and  procure  the  money  received 
by  him.  RoUneon  v.  T7i>e  lUinoie  Cent,  R.B.Go,y 
30  Iowa,  401. 

14.  Waiver  of  defects  and  dangerous  cus- 
toms: contributory  negligence.  The  rule 
recognized,  that  if  an  employee  knows  that 
another  employee  is  habitually  negligent,  or 
that  the  materials  with  which  he  works  are 
defective,  and  he  continues  his  work  without 
objection  and  without  being  induced  by  his 
employer  to  believe  that  a  change  will  be  made, 
he  will  be  deemed  to  have  assumed  the  risk  and 
cannot  recover  for  an  inj  ury  resulting  therefrom. 
So  if  the  injury  complained  of  was  contributed 
to  by  his  own  negligence.  Where  it  was  the 
habit  upon  the  railroad  where  plaintiff's 
decedent  was  employed  to  uncouple  the  engine 
from  the  freight  train  at  a  certain  station  while 
the  train  was  in  motion,  and  the  decedent  had, 
without  protest  or  objection,  contributed  to  the 
establishment  of  this  custom,  and  its  perform- 
ance generally  devolved  upon,  and  in  the  particu- 
lar instance  was  voluntarily  assumed  by  him,  it 
was  held,  that  the  railroad  company  was  not 
liable  in  an  action  by  his  administrator  to  recover 
damages  on  account  of  his  being  killed  while  in 


the  performiuace  of  this  customary  act.  Kray^ 
Adm%  v.  lite  Chicago,  R.  L  dh  P.  R.  R.  Co.,  33 
Iowa,  857. 

16.  Oontributory  negligence.  In  an  action 
against  a  railroad  company  for  injuries  received 
by  an  employee,  it  is  held,  that,  if  the  employee 
exercised  ordinary  and.  reasonable  care  in  the 
performance  of  the  duties  in  which  he  was 
engaged,  at  the  time  of  the  injury,  he  was  not 
guilty  of  contributory  negligence.  Oreenleaf 
v.  Dvbuque  &  Siotix  City  Railroad  Co.,  83  Iowa, 
62. 

16.  Defective  machinery,  knowledge  by 
employee.  The  servant  does  not,  by  simply 
remaining  in  the  employ  of  his  master  with 
knowledge  of  defects  in  the  machinery  which 
he  is  obliged  to  use,  assume  the  risks  attendant 
upon  such  use.  Such  a  result  follows  only 
where  he  remains  in  the  master's  service  with- 
out objection  or  protest  against  the  continuance 
of  the  defects.  3id. 

17.  Negligence.  The  question  of  negligence, 
on  the  part  of  the  employee  in  such  case,  is  the 
same  as  in  any  other,  a  question  of  fact  for  the 
jury  under  all  the  evidence  in  the  case.  Ibid. 

18.  liability  of  master:  county.  While  a 
master  is  not  liable  for  the  willful  and  mali- 
cious acts  of  his  servant,  nor  for  those  entirely 
outside  of  the  service,  he  is  liable  for  those  that 
may  be  said  to  be  within  the  scope  of  his  duties. 
Barney  v.  Bitena  Vista  County,  38  Iowa,  201. 

19. rule  applied.    Where  the  plaintiff,  in 

making  payment  to  a  county,  gave  to  the 
treasurer  a  county  warrant  in  excess  of  the 
amount  due,  and  for  this  excess  the  treasurer, 
instead  of  issuing  a  certificate  of  overplus,  as 
provided  by  section  362  of  the  Revision,  issued 
what  purported  to  be  a  warrant,  but  which  was 
void  for  want  of  authority  on  the  part  of  the 
treasurer  to  execute  it,  it  was  Jield,  the  treasurer 
being  authorized  to  receive  the  warrant  from 
the  plaintiff,  that  the  county  was  liable  to  the 
latter  for  the  excess  tliereof  beyond  his  debt,  in 
an  action  for  money  had  and  received  to  its 
use.  Ibid, 

20.  Bstoppel  of  master  as  to  the  employ- 
ment. The  mere  fact  that  a  person  in  the 
employment  of  a  sub-contractor  of  work,  had 
reasonable  cause  to  believe,  from  the  acts  and 
conduct  of  the  contractor,  that  the  sub-con- 
tractor was  simply  the  servant  or  foreman  of 
the  contractor  in  respect  to  the  work,  will  not 
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estop  the  contiactor  from  denTingpuch  relation 
of  master  and  servant,  nor  render  him  liable  to 
the  employee  for  injuries  resulting  to  him  from 
the  negligence  of  the  sub-contractor.  Johnwn 
V.  Ov>en,  33  Iowa,  612. 

21.  AUter,  if  such  belief  was  actually  induced 
by  the  acts  and  conduct  of  the  contractor^  and 
the  employee  acting  thereon  entered  or  re- 
mained in  the  employment.  Ibid. 

See  Common  Cakbibrs;    Ck)KPO^TiON8 ; 
Pabbnt  and  Child  ;  Railboad. 


See  Cbiminal  Law. 


MBABURB  OF  DAMAGBB. 

See  Damages. 


MBOHANIOB'  UBN. 

I.  Oenbkally. 

n.  Who  BNTITIiBD  TO. 

a.  Contractors, 
h.  Sub-contractors. 

III.  FiiiiNO  OP  Claim  for. 

IV.  Action  to  Enforce. 
V.  Waiybr  of, 

VI.  Priority  of  Liens. 


I.  Generally. 

1.  Ck>ntract  payable  in  property.  Where 
W.  agreed  to  enter  forty  acres  of  land  for  R. 
in  payment  for  digging  a  cellar,  bat  neglected 
to  enter  the  land  and  refused  to  pay  the  money. 
Held,  that  R.  was  entitled  to  a  mechanic's  lien. 
Beiley  v.  Ward,  4  Gt,  Gr.  21. 

(This  ruling  was  under  section  981  of  the 
Code  of  1851.) 

2.  On  what  founded.  A  mechanic's  lien  can- 
not attach  to  land  in  the  absence  of  a  contract 
with  the  owner.  The  amount  and  interest  held 
by  such  owner  is  not  material,  but  the  lien 
attaches  only  to  that  interest.  Redman  y.  Wil- 
liamson et  al.,2  Iowa,  488. 

3.  A  person  holding  a  bond  for  a  deed,  under 
which  he  enters  into  possession,  and  exercises 
acts  of  ownership,  has  an  in^««^  thereto  within 
the  meaning  of  Code,  g§  081,  982.  By  the  use 
of  the  word  "  interest "  it  was  manifestly  the  in- 


tention to  give  the  lien,  though  there  might  not 
be  an  "  estate  "  in  tlie  technical  sense.  Monroe 
et  at.  V.  West  et  al.,  12  Iowa,  119 ;  Lamb  v.  T7ie 
Mrst  Pres,  Society,  20  Ibid.  127 ;  Reeddh  Down^t  v. 
Hoxiston  dk  Hunt,  12  Ibid.  85. 

4i  Oollateral  security.  A  mere  promise  by 
a  subsequent  purchaser  of  property  subject  to  a 
mechanic's  lien,  in  consideration  of  forbearance, 
to  pay  the  demand  secured  by  the  lien,  is  not 
collateral  security  within  the  meaning  of  the 
statute,  and  does  not  discharge  the  lien.  Mer- 
vin  y.  Sherman  et  al.,  9  Iowa,  331. 

6.  Brection  on  wife's  land.  Where  the  hus- 
band and  wife  join  in  a  contract  for  the  erection 
of  a  building  on  the  land  of  the  wife,  a  mechan- 
ic's lien  under  the  statute  may  be  enforced 
against  the  property.  Oreenough  v.  Wigington 
and  Wife,  2  G.  Gr.  485. 

6.  Uability  of  wife:  case  followed.  A 
mechanic  is  entitled  to  his  lien  for  work  and 
labor  performed  on  a  house  standing  on  the 
land  of  the  wife,  such  labor  being  performed 
under  a  contract  with  the  husband  as  agent  of 
the  wife,  for  her  use  and  benefit,  with  her 
knowledge  and  consent,  and  for  wliich  slie  and 
her  husband  promised  to  pay.  Burdick  v. 
Moon,  24  Iowa,  418.  As  against  property  of 
Soldier,  see  20  Ibid.  520. 

7.  The  fact  that  the  account  is  made  out 
against  the  husband  alone,  when  the  property 
is  owned  by  the  wife,  will  not  defeat  the  lien, 
when  the  notice  of  the  lien  described  the  prop- 
erty correctly,  and  claimed  the  lien  as  against 
both  husband  and  wife.  Kidd  y.  Wilson,  23 
Iowa,  404 :  Burdick  v.  Moon,  24  Ibid.  418. 

8.  And  where  a  petition  for  the  enforcement 
of  the  lien  alleged  that  the  materials  were  pur 
chased  by  the  husband,  as  agent  of  the  wife, 
with  her  knowledge  and  consent,  and  that  the 
same  inured  to  her  benefit,  it  was  held  to  be  a 
contract  of  the  wife  through  her  agent,  and 
should  be  enforced  against  her.  Ibid. 

9.  Bnforoement  of  lien.  A  mechanic's  lien 
rests  upon  contract  made  with  the  owner  of  the 
land,  or  his  authorized  agent ;  and  its  enforce 
ment  must  b«  by  ordinary  proceeding.  The 
principles  of  equity  jurisprudence  do  not  apply. 
MiU&r  V.  HoUingswoHh,  38  Iowa,  224. 

10.  The,  agency  of  the  husband  to  contract 
for  lumber  on  the  part  of  the  wife  will  not  be 
presumed  from  the  marital  relation  alone ;  nor 
from  the  fact  that  the  lumber  was  used  by  the 
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husband  in  the  erection  of  a  house  upon  land 
of  the  wife.  Ibid. 

11.  Insurable  interest.  A  mechanic's  lien 
constitutes  an  insurable  interest.  Carter  y.  The 
Humboldt  Fire  Insurance  Company,  12  Iowa, 
287. 

12.  RedemptioiL  The  law  relating  to  re- 
demption of  real  estate  sold  under  execution, 
applies  to  sales  made  in  the  enforcement  of  a 
mechanic's  lien.  The  State  of  Iowa  v.  Eads  et 
al.^  15  Iowa,  114. 

II.  Who  entitled  to. 
a.  Contractor. 

13.  Sale  of  materials  for  unlawful  puxposes. 
The  sale  of  material  for  the  construction  of  a 
nine  pin  alley  or  gambling  house  will  not  pre- 
clude the  recovery  for  their  value  in  the  absence 
of  evidence  showing  that  the  vendor  knew  the 
purposes  to  which  the  materials  were  to  be 
applied.     Dorsey  v.  Langtcorthy,  3  G.  Or.  341. 

14.  The  purchaser  of  property  on  leased 
premises  sold  to  enforce  a  mechanic's  lien 
against  the  lessee,  acquires  no  greater  rights 
than  the  lessee  himself,  and  when  such  prop- 
erty can,  by  the  contract  of  the  lease,  be  re- 
moved by  the  lessee  only  upon  the  performance 
of  certain  conditions,  the  removal  before  such 
performance,  by  a  purchaser,  will  be  enjoined. 
Osteoid  V.  BuckhoUZf  18  Iowa,  506. 

16.    Oommencement    of    lien:   notioei,      A 

mechanic's  lien  attaches  at  the  commencement 
of  his  work,  and  the  ninety  days  allowed  for 
the  filing  of  notice  with  the  clerk  commences 
when  all  the  materials  or  work  are  furnished 
or  performed.  Jones  v.  Swan,  dt  Co.,  21  Iowa, 
181 ;  Monroe  v.  West,  12  Ibid.  119. 

16.  There  mukt  be  a  contract.  The  law  con- 
templates a  contract  or  agreement  more  specific 
than  the  mere  purchase  of  the  materials  in  the 
ordinary  course  of  trade,  and  that  the  parties 
phall  mutually  understand  that  they  are  to  be 
used,  and  are  furniHlied  to  be  used  about  the 
erection  or  reparation  of  a  building.  Ibid. 

17.  Contract  may  be  verbaL  In  such  a  case 
the  contract  need  not  be  in  writing,  nor  need  it 
l)c  proved  by  direct  and  positive  testimony,  but 
tho  jury  siiould  be  satisfied  that  such  agreement 
existed,  and  that  the  materials  were  delivered 
or  furnished  pursuant  to  it.  Ibid. 

18.  Particular  building  need  not  be  men- 
tioned. When  the  materials  are  sold  to  the 
vendee,  and  he  obtains  them  for  the  purpose 


of  erecting  a  house  or  other  building,  and  when 
this  is  the  mutual  understanding  or  agreement 
of  the  parties  the  vendor  will  be  entitled  to  a 
lien  although  the  particular  house  was  not 
understood  or  mentioned.    Ibid. 

19.  The  words  **  etpeoially  for  any  build- 
ing," in  section  981  of  the  Code  of  1851.  mean 
materials  furnished  for  building  or  repairing 
purposes,  as  contra-distinguished  from  a  fur- 
nishing for  general  or  unknown  purposes,  rather 
than  that  the  material  shall  be  furnished 
especially  for  any  particular  building.  Ibid. 

20.  To  entitle  a  party  to  a  mechanic's  lien, 
under  section  981  of  the  Code  of  1851,  it  is 
not  sufficient  to  show  that  he  furnished  the 
materials,  without  proof  to  establish  the  fur- 
ther fact,  that  it  was  upon  a  contract  that 
they  were  furnished  especially,  or  for  the  pur- 
pose of  being  used  for  or  about  a  building. 
Cotes  <&  Davis  v.  Shorey,  8  Iowa,  416. 

21.  To  entitle  a  person  to  a  mechanic's  lien 
for  materials  furnished,  it  is  not  necessary  that 
every  item  thereof  should  have  been  mentioned 
or  contemplated  at  the  time  of  making  the  con- 
tract.   Stockwell  V.  Carpenter,  27  Iowa,  119. 

22.  A  person  who  furnishes,  under  a  contract, 
materials  for  a  building  to  be  erected  upon  land, 
the  possession  of  which  is  held  by  the  vendee 
under  a  contract  of  purchase  from  the  vendor, 
has  a  lien  upon  such  building  for  the  price  of 
such  materials,  and  such  lien,  as  to  the  build- 
ing, is  superior  to  that  of  the  vendor  for  the 
unpaid  purchase-money.  The  lien  of  the  vendor 
is  superior  as  to  the  land.  Ibid. 

23.  Stipulation  as  to  lien  not  required. 
While  it  is  necessary  that  the  work  per- 
formed or  material  furnished  should,  to  en- 
title the  mechanic  to  a  lien,  be  performed  or 
furnished  under  contract,  it  is  not  necessary 
that  every  item  furnished  should  be  contem- 
plated and  specifically  named  at  the  time  of 
making  the  contract.  It  makes  no  difference  if 
the  items  are  charged  from  time  to  time  in  the 
books  of  the  builder  or  mechanic  in  the  same 
manner  that  he  generally  charges  his  other 
customers ;  neither  is  it  necessary  that  it  should 
be  expressly  understood  that  he  is  to  have  a 
lien  for  his  work  and  materials.  Jones  v.  Swan 
db  Co.,  21  Iowa  181. 


24. 


6.  Sub-contractor. 
pleadings.    In  an  action  by  a  sub-con- 


tractor to  procure  and  fix  the  liability  of  the 
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owner  of  property,  it  is  not  necessary  to  speci- 
fically refer  in  the  pleadings  to  the  contract  be- 
tween the  principal  contractor  and  the  owner,  as 
it  is  in  cases  commenced  by  the  principal  to  en- 
force his  lien.  ParmerUer  v.  ChUds,  Ndtle  v. 
The  Same,  Eb&rman  v.  The  Same,  12  Iowa,  23. 

26.  Condnot  of  proceedings.  Proceedings 
by  a  sub-contractor  to  procure  a  lien  and  fix 
the  liability  of  the  owners  of  property  under 
chapter  64,  paragraph  1006,  Code  of  1851,  should 
be  conducted  as  in  ordinary  garnishment.  Ibid. 

26. notice.    The  notice  which  is  required 

to  be  given  by  a  sub-contractor  to  the  proprietor* 
of  his  intention  to  claim  h  lien,  must  be  in  wri- 
ting.   Jeure  v.  Perkins  «^  oZ.,  29  Iowa,  262. 

27.  Proof  of  the  furnishing  of  materials  to 
a  sub-contractor,  and  of  the  filing  of  a  state, 
ment  thereof,  is  not  sufficient  to  support  a  me- 
chanic's lien,  without  proof  of  notice  to  the 
owner,  and  other  requisite  steps.  Lamb  v.  Th4 
First  Presbyterian  Society,  20  Iowa,  127. 

in.  Filing  op  Claim  fob. 

28.  Failure  to  file  claim  in  time.  The  fail- 
ure of  a  mechanic  to  file  his  statement  for  a 
lien  within  the  time  prescribed  by  paragraph  1 
of  the  act  approved  January  29,  1857,  operated 
to  postpone  the  lien  only  as  to  subsequent  pur- 
chasers, or  incumbrancers  whose  lien  accrued 
without  notice  of  the  mechanic's  lien,  after  the 
expiration  of  the  time  within  which  the  state- 
ment should  have  been  filed  and  recorded.  2^oel 
V.  Temple  et  al.,  12  Iowa,  276. 

29.  Failure  to  file  account  in  ninety  days. 
Failure  to  file  account  of  materials  furnished 
with  clerk  of  district'court  within  ninety  days, 
does  not  defeat  the  lien  as  against  the  owner. 
Kidd  V.  WiUon,  23  Iowa,  464. 

30.  Against  husband  and  wife.  The  account, 
annexed  to  the  notice  of  lien  against  property 
owned  by  the  wife,  was  made  out  against  the 
husband  alone.  Held,  that  the  lien  can  be  en- 
forced against  them  both,  so  long  as  the  notice 
correctly  described  the  property  and  claimed 
the  lien  against  both.  Ibid. 

31.  Suffidenoy  of  statement.  A  petition  de- 
scribing the  property,  and  stating  the  nature  of 
the  indebtedness  is  not  sufficient ;  it  should  be 
accompanied  with  a  bill  of  particulars  of  the 
materials  or  labor  furnished.  Oreene  d  Bros. 
V,  My,  2  G.  Gr.  608. 


IV.  Action  to  Enforce. 

32.  Ijegal  and  equitable  rules.  In  a  pro- 
ceeding to  enforce  a  mechanic's  lien,  rules 
observed  in  both  legal  and  equitable  actions 
are  authorized.  Oreenough  v.  Wigington  and 
Wife,  2  G.  Gr.  435. 

33.  A  mechanic's  Uen  is  purely  statutory, 
and  the  manner  of  enforcing  it  clearly  defined, 
and  while  such  a  statute  should  receive  a  con- 
struction so  as  to  make  it  effective  and  accom- 
plish the  object  the  legislature  had  in  view, 
still  an  essential  departure  from  its  plain  and 
obvious  requirements  will  be  fatal  to  those 
who  attempt  to  enforce  it.  Ghreene  db  Bros.  v. 
Ely,  2  G.  Gr.  608. 

34.  Limitation:  account.  In  an  action  for  a 
mechanic's  lien,  on  a  running  account  for  ma- 
terials furnished  during  the  progress  of  the 
improvement,  in  the  absence  of  proof  to  the 
contrary,  the  date  of  the  last  item  in  the  account 
will  be  regarded  as  "  the  time  payment  should 
have  been  made  "  in  order  to  bring  the  account 
within  the  one  year,  limited  by  the  Code  of  1851. 
Merehand  v.  Cook  et  al.,  4  Q.  Gr.  115. 

36.  Character  of  action.  An  action  for  me- 
chanic's lien  is  not  a  proceeding  against  the 
property.  It  must  be  commenced  as  an  ordinary 
action  upon  account.  It  must  be  against  some 
person  named  as  defendant,  and  can  only  be 
by  authority  of  a  contract  with  the  owner  of 
the  lien.  Redman  v.  Williamson  et  al.,  2  Iowa, 
488. 

36.  Petition.  The  petition  in  an  action  for  a 
mechanic's  lien  should  show  affirmatively  that 
the  contract  on  which  it  is  founded  was  made 
with  the  owner  of  an  interest  in  the  property 
upon  which  it  is  sought  to  be  established.  Ibid.. 

37.  Against  holder  of  title  bond.  A  me- 
chanic or  material  man  may  enforce  his  lien 
against  property,  for  work  done  or  material  fur- 
nished under  a  contract  made  with  the  purchaser 
of  the  property  improved,  who  held  possession 
thereof  under  a  bond  for  a  deed.  Monroe  et  al. 
V.  West  et  al.,  12  Iowa,  119. 

38.  Garnishment.  Under  paragraph  1006, 
Code  of  1851,  it  is  not  necessary  that  a  writ  of 
attachment  should  issue  against  the  principal 
contractor  before  the  writ  of  garnishment. 
Parmenter  v.  ChUds,  NoUe  t.  Childs,  Eberman 
V.  ChUds,  12  Iowa,  23. 

39.  Parties  to  foreclosure  of  meclianics'  lien. 
I  Where  C  conveyed  real  estate  and  took  back  a 
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mortgage  for  the  parchase-inonej  :  Hdd,  that 
the  mortgage  debt  and  secaritv  passed,  at  C's 
death,  to  his  personal  representatives,  and  hence 
Cs  heirs  are  not  necessary  parties  to  foreclose 
a  mechanic's  lien  which  accrued  before  said 
conveyance.  C's  administrator  was  the  only 
necessary  party.    Shields  v.  Keys,  24  Iowa,  399. 

40.  In  order  to  make  the  sale  of  real  estate 
under  a  mechanic's  lien  effectual  in  law,  the  pro- 
prietor of  the  property  should  not  only  be  privy, 
to  the  contract,  but  a  party  defendant  to  the  ac- 
tion. Keller  dh  Bennett  v.  Tracy  et  al.,  11  Iowa, 
530. 

41.  The  enforcement  of  a  mechanic's  lien  is 
a  proceeding  at  law,  where  no  equity  of  redemp- 
tion exists.  Incumbrancers  by  mortgage  or 
other  liens,  except  of  the  same  kind,  need  not 
be  made  parties  thereto.  State  v.  Eads,  15  Iowa, 
114. 

42.  A  mechanic's  lien,  when  confirmed  by 
judgment,  is  binding  upon  the  parties,  and  all 
persons  who  are  represented  by  them,  and  claim 
under  them, or  are  privy  to  them  ;  and  they  are 
estopped  from  litigating  that  which  is  conclu- 
sive upon  those  with  whom  they  stand  thus  re- 
lated. Ibid. 

43.  Where  a  mechanic's  lien  was  foreclosed, 
without  making  a  junior  mortgagee  party,  and 
judgment  rendered  upon  it,  under  which  judg- 
ment, there  was  execution  and  sale,  and  deed  to 
the  purchaser,  at  the  expiration  of  the  year  for 
redemption.  Held,  that  after  deed  given,  the 
junior  mortgagee  could  not  come  in  and  redeem. 
Ibid.  As  to  the  precedence  of  a  senior  mort- 
gagee, see  ffers?bee  dt  Ruber  v.  Hershey,  15  Iowa, 
186. 

44.  Judgment:  sale  under.  The  special 
execution  provided  by  section  1864  of  the  Re- 
vision, for  the  enforcement  of  a  mechanic's  lien, 
must  be  in  conformity  with  the  jud;.ment  estab- 
lishing the  lien.  Wilson  v.  Renter  et  cU.,  29 
Iowa,  176. 

45. It  •  was    accordingly    held,  where  a 

judgment  was  rendered  establishing  a  mechan- 
ic's lien  against  the  building  alone^  Instead  of 
against  both  the  building  and  lot  on  which  it 
was  situated,  that  a  special  execution  against 
both  was  not  authorized,  and  that  a  sale  made 
thereunder  was  void.  Ibid. 

46.  A  judgment  in  an  action  for  a  mechanic's 
lien  cannot  be  against  the  property  only;  it 
must  be  a  personal  judgpnent  against  the  owner. 
Redman  v.  Williamson  et  al.,  2  Iowa,  488. 


V.  Waiver  of. 

47.  Taking  promiuory  note.  A  mechanic's 
lien  is  not  waived  by  taking  a  promissory  note 
from  the  employer  to  the  amount  of  money  due 
for  the  work.  Oreene  Brothers  v.  Ely,  2  G.  Gr. 
510;  Mix  V.  Ely,  Ibid.  518;  Logan  <&  Cook  v. 
Attix,  7  Iowa,  77. 

48.  Accepting  and  negotiating  a  note.  The 
acceptance  of  a  note  is  not  a  waiver  of  a  me- 
chanic's lien  ;  but  if  such  note  should  be  actu* 
ally  negotiated  the  lien  would  be  lost.  Scott  v. 
Ward,  4  G.  Gr.  112,  citing  and  following  Greene 
d  Bro.  V.  Ely,  2  Ibid.  508 ;  Mix  v.  Ely,  Ibid. 
513 ;  Eawley  v.   Warde,  4  Ibid.  86. 

49.  Depositing  note  as  collateral.  Where  the 
payee  was  entitled  to  a  mechanic's  lien  on  a  prom- 
issory note  he  does  not  waive  or  forfeit  his  lien 
by  indorsing  the  note  and  leaving  it  for  a  time 
with  a  third  party  as  collateral  or  other wise» 
unless  it  appear  that  he  actually  transferred  all 
right  to  the  note.  Ibid. 

60. a  mere  attempt  to  negotiate  a  note 

on  which  a  lien  might  be  established  does  not 
amount  to  a  waiver  of  such  lien.  Ibid. 

61. indorsement:  evidence.      When  a 

note,  executed  for  a  claim  secured  by  mechan- 
ic's lien,  was  indorsed  by  the  payee  in  blank,  it 
was  held  that  if  the  indorsed  note  seemed  to 
have  been  negotiated  the  plaintiff  should  be 
permitted  to  prove  the  contrary.  Scott  v.  Warde, 
4  G.  Gr.  112. 

62.  Promise  by  subsequent  purchaser.  As 
to  the  effect  of  a  promise  by  a  subsequent  pur- 
chaser of  the  property  to  pay  the  debt,  see  sec- 
tion 4,  ante. 

VI.  Priority  op  Likns. 

63.  Conflicting  liens:  nunc  pro  tunc  order» 
In  December,  1865,  the  defendant  recovered  a 
judgment  against  the  Dubuque  Gaslight  and 
Coke  Company,  for  work  done  in  and  about 
their  works,  and  an  appeal  was  taken  by  said 
company,  from  said  judgment,  to  the  supreme 
court,  and  a  supersedeas  bond  filed.  At  the 
February  term,  1858,  of  the  Dubuque  district 
court,  another  party  recovered  a  judgment 
against  the  Dubuque  Gaslight  and  Coke  Com 
pany,  for  work  done  on  the  same  works,  under 
a  contract  subsequent  to  defendant's,  and  an 
order  for  a  mechanic's  lien  was  thereon  en- 
tered. Under  an  execution  issued  on  the  judg- 
ment, in  April,  1859,  the  building  was  sold  to 
one  H.,  for  the  benefit  of  the  creditors  of  the 
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aboYe-named  company,  who  organized  and 
lorzned  the  Julien  Gaslight  Ck)mpany,  to  whom 
the  sheriff's  certificate  was  transferred.  At  or 
about  the  same  time  the  property  was  pur- 
chased by  the  same  party  for  the  same  purpose, 
under  deeds  of  trust  executed  by  the  Dubuque 
Gaslight  and  Coke  Company.  The  judgment 
entered  in  the  district  court,  in  favor  of  defend- 
ant and  Against  said  company,  was  affirmed  by 
the  supreme  court,  and  in  June,  1858,  a  nunc 
pro  tunc  order  for  a  mechanic's  lien  on  the 
same  property,  for  the  satisfaction  of  said  judg- 
ment, was  entered,  and  on  appeal  to  the  supreme 
court  was  affirmed.  Held,  1.  That  complain- 
ants, having  notice  of  defendant's  rights  when 
they  acquired  the  property  in  controversy, 
cannot,  in  equity,  take  advantage  of  the  fact 
that  the  lien  was  not  recognized  at  the  time  of 
the  entry  of  the  judgment;  2.  That  the  lien 
dated  from  the  commencement  of  the  work, 
and  that  the  appeal  from  the  judgment  and 
nunc  pro  tunc  order  did  not  have  the  effect  of 
releasing  the  same.  Tlie  Julien  Qadight  Com- 
pany V.  Hurley,  11  Iowa.  620. 

64.  Commencement  and  order  of  priority. 
The  lien  of  a  mechanic,  or  one  furnishing  ma- 
terial, attaches  from  the  commencement  of  the 
work,  or  the  furnishing  of  the  first  material 
under  a  contract,  and  embraces  all  work  done 
or  material  furnished  under  such  contract, 
either  before  or  after  the  accruing  of  subse- 
quent incumbrances  on  the  property.  Monroe 
et  al,  V.  West  et  al.,  12  Iowa.  119. 

66.  Correotion  of  judgment.  A  mistake  in 
a  judgment  as  to  the  proper  date  when  a  me- 
chanic's lien  attached  may  be  corrected  by 
proper  proceedings ;  and  the  occurrence  of  such 
a  mistake,  if  corrected,  does  not  waive  any 
priority  to  which  the  plaintiff  was  entitled, 
when  the  judgment  was  originally  rendered. 
Ibid. 

66.  Senior  mortgage.  A  mortgage  which 
is  senior  to  a  mechanic's  lien  takes  prece- 
dence in  the  application  of  the  funds  arising 
from  a  sale  in  foreclosure.  Hershee  db  Hvber 
V.  llershey  et  al.,  15  Iowa,  186. 

67.  Foreclosure  of  mortgagee's  equity.  It 
is  not  necessary  to  make  a  mortgagee  a  party 
to  a  proceeding  to  enforce  a  mechanic's  lien  in 
order  to  bar  or  cut  off  his  right  to  redeem  the 
premises  to  which  it  attaches.  The  adjudica- 
tion of  a  mechanic's  lien,  and  the  sale  of  prop, 
erty  thereunder,  concludes  the  parties  and  others 


claiming  through  or  under  them.  Hie  State  of 
Jowa  v.  EcLds  et  cU.,  15  Iowa,  114. 

68.  Notice  to  subsequent  purchasers.  Mort- 
gagees and  incumbrancers  are  charged  with 
notice  of  mechanics'  liens,  which  have  attached 
within  ninety  days  before  the  execution  of  the 
mortgage  or  incumbrance.  Jones  v.  Stoan  db 
Co.,  21  Iowa,  181. 

69.  Priority  of  judgment  enforcing  lien.  A 
purchaser,  under  a  judgment  enforcing  a  me- 
chanic's lien,  may  enjoin  the  sale  of  the  property 
under  a  junior  lien.  Shields  v.  Keys,  24  Iowa, 
299. 

60.  Interest  of  purchaser   thereunder.     A 

mechanic's  lien,  under  section  981,  Code  of  1851, 
attaches  at  the  time  the  work  is  commenced  or 
materials  are  furnished ;  hence  a  purchaser 
under  a  judgment  establishing  the  lien  takes 
a  title  paramount  to  all  intermediate  convey- 
ances. Ibid, 

61.  Priority  of  lien  on  buildings.  A  person 
who  furnishes,  under  contract,  materials  for,  and 
which  are  used  in,  the  construction  of  a  build- 
ing upon  land,  the  possession  of  which  is  held 
by  the  vendee  thereof  under  a  contract  of  pur- 
chase from  tbe  vendor,  is  entitled,  under  our 
statute,  to  a  mechanic's  lien,  for  the  price  of 
such  material  on  such  building,  which  shall, 
as  to  the  building,  have  preference  over  the 
lien  of  the  vendor  of  the  land  for  his  unpaid 
purchase-monejr .  As  to  the  land,  the  priority 
of  the  vendor's  lien  is  not  disturbed  by  the 
statute.    StockweU  v.  Carpenter,  27  Iowa,  119. 

62.  A  mechanic's  lien  for  work  or  material 
funished  in  making  addition  or  repairs  to  a 
buiidiug  is  not  entitled  to  preference  as  against 
the  building,  over  a  prior  mortgage  on  the  premi- 
ses. Section  1855  of  the  Revision  does  not  ap- 
ply to  a  case  of  this  character.  The  word  "  im- 
provement "  as  therein  used  is  not  applied  to  an 
addition  or  betterment  of  a  building,  but  to 
some  independent  structure  on  the  land.  Oetch- 
ell  dt  Tichen<yr  v.  Alien  et  al.,  84  Iowa,  559. 
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MESNE]  PROFITS. 

See  Action  of  Bight. 

♦ 

MnJTART  DUTY. 

See  Action,  §  49. 


MUX  AND  MILL  DAM. 

1.  Contract  for  constrtiotion  of  dam.  The 
plaintiff  agreed  with  the  defendant  *'  to  con- 
fltract  a  cofferdam  sufficient  to  turn  the  water 
of  the  river  into  the  mill-race  within  one  week 
from  May  14,  1862  (if  the  weather  possibly 
permits),  so  as  to  allow  the  mill  to  run."  With 
reference  to  the  amount  and  mode  qf  payment, 
the  contract  contained  the. following  stipulation: 
"One  hundred  dollars  thereof  payable  when 
the  coffer-dam  is  finished,  and  the  water  of  the 
river  effectually  turned  into  the  mill-race,  so  as 
to  permit  the  mill  being  run.*'  Held,  that  it 
was  not  necessary  to  build  a  dam  sufficient  to 
resist  an  unusual  rise  in  the  stream ;  that  a  dam 
which  so  turned  the  water  that  a  mill  could  be 
used,  was  a  compliance  with  the  requirements 
of  the  contract,  and  that  the  burden  of  showing 
such  a  compliance  was  on  the  plaintiff.  San- 
cock  V.  McFarland,  17  Iowa,  124. 

2.  Where  the  plaintiff,  in  the  partial 

performance  of  a  contract  to  construct  a  mill- 
dam,  constructed  a  coffer-dam  for  temporary  use 
while  the  main  dam  was  being  constructed, 
which  coffer-dam  was  carried  away  by  a  freshet, 
after  which  the  plaintiff  constructed  a  second 
coffer-dam  under  a  special  contract  with  the 
defendant.  Held,  that  the  special  contract  was 
supported  by  a  sufficient  consideration,  even 
though  the  first  coffer-dam  was  not  constructed 
in  compliance  with  the  terms  of  the  contract ; 
that  any  insufficiency  in  the  performance  of  the 
first  contract  did  not  affect  the  validity  of  the 
second.  Ibid. 

3.  Right  to  construct.  A  person,  under  leg- 
islative sanction,  has  a  right  to  erect  a  dam  upon 
a  ptream  in  which  he  is  interested  as  a  tenant 
in  common ;  but  cannot  be  justified  in  so  erect- 
ing as  to  encroach  upon  the  rights  of  others. 
Moffett  V.  Brewer,  1  G.  Gr.  348. 

4i  Tenants  in  common  have  a  right  to  erect 
dams  across  such  a  stream,  but  not  in  a  manner, 
or  so  nigh,  as  to  iigure  other  tenants  in  com- 


mon ;  but  if  so  erected  it  becomes  a  private, 
and  not  a  public,  nuisance,  and  therefore  should 
be  abated  within  a   reasonable    time.  Ibid. 

6.  How  proceedings  should  be  conducted. 
The  requirements  of  the  statute  must  be  fully 
and  fairly  obeyed.  If  the  inquisition  was 
conducted  in  a  careless  and  unintelligent  man- 
ner, it  ought  to  be  set  aside.  WaUera  v.  Houcky 
7  Iowa,  72. 

6.  The  sheriff  should  not,  alter  discharg- 
ing one  jury  because  they  could  not  agree, 
impanel  members  of  the  former  jury  on  the 
second  one.  Ibid,    ^ 

7.  He  should  return  the  oath  to  the  jury  spe- 
cifically, and  not  return  generally,  that  they 
were  sworn  according  to  law.  Ibid. 

8.  Petition  need  not  be  verified.    The  act 

authorizing  mill  dams,  approved  January  24, 
1855  (acts  1854,  1855,  chap.  92),  does  not  re- 
quire that  the  petition  for  a  writ  of  ad  quod 
damnum  should  be  sworn  to,  and  if  the  petition 
is  signed  by  the  counsel  of  the  applicant,  it  is 
sufficient.     Oammell  v.  Potter,  2  Iowa,  562. 

9.  Notice  to  defendant.  Notice  of  the  appli- 
cation for  the  writ,  with  a  copy  of  the  petition, 
must  be  served  upon  the  defendant,  before  the 
petition  is  filed ;  and  proof  of  service,  by  affi- 
davit, must  be  filed  loith  the  petition.  Ibid. 

10.  Sufficiency  of  inquisition.  In  a  proceed- 
ing of  ad  quod  damnum,  the  jury  summoned 
by  the  sheriff  found  that  "the  proposed 
dam  will  overflow  twenty  acres  of  the  lands 
of  the  defendant;  that,  by  reason  thereof, 
the  said  defendant  will  sustain  damages  to  the 
amount  of  $654,  and  do  therefore  appraise  his 
damage  at  that  amount ;  that  the  lands  of  no 
other  person  would  be  affected  by  said  dam ; 
and  that  no  dwelling-house,  out-house,  garden, 
or  orchard,  of  the  said  defendant,  or  any  other 
person,  would  be  overflowed  or  injuriously 
affected  thereby;"  held,  that  the  inquisition 
was  not  only  substantially  but  technically  cor- 
rect. Ibid. 

11. efiiect  o£    Under   the  act  approved 

January  24, 1855,  certain  facts  are  to  be  ascer- 
tained by  the  jury;  and  when  ascertained  and 
reported  to  the  court,  their  finding  or  verdict 
must  be  deemed  as  conclusive  upon  the  matters 
submitted  to  them,  as  the  verdict  of  a  jury  in 
any  other  case.     Oamm^eU  v.  Potter,  6  Iowa,  548. 

12.  When  applicant  is  entitled  to  license. 
If  the  applicant  elects  to  pay  the  damages,  he 
is  entitled  to  a  license  for  the   erection  of  a 
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dam,  if  it  is  further  ascertained  by  the  jury  that 
no  dwelling-house,  etc.,  will  be  overflowed  or 
injuriously  affected  by  it,  and  if  it  further  ap- 
pears to  the  court  that  the  same  is  reasonable 
and  for  the  public  benefit.  Ibid. 

13.  In  answer  to  a  writ  of  scire  facias,  issued 
under  the  above  act,  a  defendant  cannot  as- 
sign as  cause  against  the  granting  of  the  li- 
cense to  erect  a  dam,  matters  legitimately  in. 
volved  in  the  question  of  damages  sub- 
mitted to  the  jury,  and  pertinent  only  on  ap- 
plication to  set  aside  the  finding  of  the  jury,  and 
award  a  new  inquiry  of  damages.  Ibid. 

14.  But  the  defendant  may  allege  and  prove, 
as  sufficient  cause  why  a  license  for  the  erec- 
tion of  a  mill  dam  should  not  be  granted  by 
the  court,  facts  which  tend  to  show  that  the 
same  would  be  unreasonable,  or  that  the  dam,* 
if  built,  would  not  be  for  the  public  benefit.  Ibid. 

16.  In  proceedings  under  the  above  act,  mat- 
ters that  are  intended  to  show  improper  inter- 
ference by  the  plaintiff  with  the  jury,  and  mis- 
take or  misconduct  on  the  part  of  the  jury 
themselves,  in  ascertaining  the  damages,  do  not 
amount  to  the  sufficient  cause  contemplated 
by  the  statute,  why  leave  should  not  be 
granted  to  build  the  dam,  but  come  more  prop* 
erly  before  the  court,  on  an  application  to  set 
aside  the  inquisition,  and  award  a  new  writ. 
Ibid. 

16.  Remedy  of  land  owner.  The  afore- 
said act  has  made  provision  for  compensa- 
ting a  party  in  money,  for  all  loss,  trouble  or 
inconvenience  resulting  to  him  from  the  erec- 
tion of  a  mill  dam  ;  and  if  his  damages  have  not 
been  properly  assessed  by  the  jury,  he  must 
either  make  the  objection  on  an  applicatioji  to 
the  court  to  set  aside  the  verdict  and  award  a 
new  inquiry, or  he  must  rely  for  redress  on  that 
provision  of  the  statute,  which  reserves  to  him 
his  right  of  action  against  the  applicant,  for  any 
loss  or  damage  to  him  from  the  dam,  not 
actually  foreseen  by  the  jury,  and  estimated  by 
them  on  the  inquest.  Ibid. 

17.  ZI£Ei9ct  of  lioense^  A  license  granted 
by  the  district  court,  for  the  erection  of  a 
mill  dam  upon  a  stream,  to  a  certain  height 
amounts  to  a  condemnation  of  so  much  of 
the  land  of  all  persons  made  parties  to  the 
proceedings,  and  brought  before  the  court,  as 
would  be  affected  by  the  flowing  back  of  the 
water  by  the  dam,  when  raised  to  the  prescribed 
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height,  and  is  a  bar  to  a  subsequent  suit  in 
equity,  by  any  person  so  made  a  party,  to  re- 
strain the  party  to  whom  the  license  was 
granted,  for  flowing  back  the  water  over  such 
land.    Lurrvmery  v.  Braddy,  8  Iowa,  38. 

18.  Such  license  is  a  bar  to  a  suit  in  equity, 
brought  by  husband  and  wife,  to  restrain  the 
flowing  of  land,  the  title  to'which  is  in  the  wife, 
although  the  husband  only  was  made  a  party  to 
the  proceedings  to  obtain  the  license,  where  it 
appears  that  the  land  was  purchased  and  paid 
for  by  the  husband,  and  the  title  procured  by 
him  to  be  made  to  his  wife,  without  her  knowl- 
edge, during  the  pendency  of  the  proceedings 
to  obtain  the  license,  he  having  long  before 
been  in  possession  of  the  land  under  a  claim  to 
pre-empt  the  same.  Ibid. 

19.  In  a  suit  in  equity,  brought  by  the  owner 
of  land,  to  restrain  defendant  from  flowing  back 
water  over  it,  by  a  mill-dam.  which  defendant 
has  been  licensed  to  erect,  it  is  not  necessa- 
rily  sufficient  ground  for  a  decree  in  favor  of 
plaintiff,  that  he  has,  since  the  license  was 
granted,  recovered  a  judgment  in  an  action  at 
law  against  defendant,  for  damages  sustained 
by  the  obstruction  of  plaintiff's  work,  and  the 
destruction  of  his  mill-site  by  back  water  from 
said  dam.  Such  damages  may  have  been  for 
injuries  not  foreseen  or  estimated  by  the  jury,  on 
the  inquest  under  the  writ  of  ad  quod  dam- 
num, in  the  proceeding  to  obtain  the  license, 
and  in  that  case  such  judgment  does  not 
affect  the  rights  acquired  under  the  license.  Ibid, 

20.  Bight  to  dismiss  writ  As  to  the  right  of 
a  party  to  dismiss  the  writ  and  proceedings 
under  it,  after  the  dam  is  built,  and  after  the 
inquisition  is  filed  in  court,  see  Hunting  <b  Wa- 
terman et  al.  V.  OurtiSf  10  Iowa,  153. 

21.  Trespass.  In  an  action  to  recover  dam 
ages  for  the  unlawful  flowing  back  of  water 
upon  plaintiff's  premises,  and  for  damage  to  his 
mill-power,  by  the  raising  of  the  defendant's 
dam,  plaintiff  would  be  entitled  to  recover  upon 
proof  of  damages  to  his  premises  alone,  result 
ing  from  the  back  water,  without  any  proof  as 
to  the  damage  to  the  water-power  of  his  mill 
Close  et  al.  v.  JSamm  et  al.,  27  Iowa,  503. 

22. adjacent  proprietors.  The  defendant 

purchased  a  certain  piece  of  g^und,  inclading  a 
mill  and  machinery  belonging  thereto,  with  the 
privilege  of  keeping  and  maintaining  a  race  for 
conducting  water  to  the  mill,  extending  there- 
from to  a  dam  above,  between  which  and  the 
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mill  purchased  by  defendant  was  a  saw-mill  and 
premises  then  owned  bj  the  same  person  who 
sold  to  the  defendant,  and  supplied  with  water 
from  the  same  dam.  In  defendant's  contract  of 
purchase  it  was  stipulated  that  said  race,  extend- 
ing from  said  premises  to  the  dam  above,  was 
to  be  of  the  width  of  twenty-two  feet  in  front  of 
the  saw-mill,  above  *f  in  the  place  where  the  race 
now  runs."  Defendant  was  to  "  keep  his  race, 
flumes  and  bulk-head  in  good  repair,  so  as  to 
cause  no  unnecessary  waste  of  water.  After 
defendant's  purchase  of  his  said  premises,  and 
while  he  was  in  possession  thereof,  the  plaintiff^ 
purchased  the  saw-mill  and  premises  above. 
The  race  through  which  the  water  was  con- 
ducted to  defendant's  mill,  and  which  passed 
through  the  premises  purchased  by  plainti^, 
was  at  the  time  of  defendant's  purchase  actually 
from  twenty-four  to  twenty-eight  feet  wide, 
instead  of  twenty-two,  the  width  stated  in  the 
contract.  At  the  time  of  plaintiffs'  purchase, 
the  defendant  had  constructed  a  floodgate  in 
said  race  above  the  lower  end  of  the  mill  after- 
ward purchased  by  plaintifis,  bolting  it  to  plank 
in  the  bottom  of  the  race.  After  plaintiffs'  pur- 
chase, this  gate  was  washed  away,  and  the 
defendant  replaced  the  same  by  putting  it  into 
the  race  from  one  to  three  feet  from  where  it 
was  before,  this  being  a  better  place  to  secure 
it ;  and  to  prevent  its  again  being  carried  out, 
the  braces  to  it  were  nailed  to  plaintiffs'  mill. 
This  gate  was  necessary  to  the  protection  of 
defendant's  mill,  but  in  time  of  high  water 
increased  the  danger  to  plaintiffs'.  In  an  action 
of  trespass  for  nailing  boards  to  plaintiffs' mill, 
in  keeping  open  a  passage  way  for  water  wider 
than  defendant's  contract  of  purchase  warranted, 
efc,  it  was  held,  1.  That  under  his  contract  of 
purchase  defendant  had  the  right  to  use  the 
race  to  the  width  it  existed  at  the  time  of  his 
purchase,  though  it  exceeded  in  actual  width  the 
twenty -two  feet  named  in  the  contract.  2.  That 
it  being  his  duty  to  keep  the  race  in  good  re- 
pair, he  had  the  right  to  do  therein,  and  in  all 
parts  thereof,  whatever  was  necessary  to  the 
protection  of  his  own  mill,  doing  no  unnecessary 
injury  to  plaintiffs'  property,  and  that  to  accom- 
plish these  purposes,  he  might  enter  upon  the 
premises  of  plaintiffs  through  which  the  race 
run.  8.  That  defendant,  in  replacing  the  gate 
that  was  washed  away,  might,  if  necessary, 
change  its  location,  as  he  did,  provided  no  spe- 
cial damage  resulted  therefrom  to  plaintiffs' 


property,  beyond  what  would  have  occurred  if 
constructed  at  the  old  place.  4.  That  as  the 
supports  to  plaintiffs'  mill  constituted  one  side 
of  the  race,  the  defendant  had  the  right  to  use 
the  same,  by  fastening  thereto  the  braces  of  the 
new  gate,  in  the  performance  of  his  duty  and 
right  to  keep  up  and  maintain  the  race.  Daniels 
et  al  V.  Ghaffln,  28  Iowa.  327. 

See  Ad  Quod  Damkxtm,  Vol.  1,  p.  20. 


smnas  and  bciniiraIi  lands. 

1.  As  to  the  rule  governing  the  statement  of 
aooounts  between  partners  in  mining  operations, 
see  Levi  v.  Karrick,  18  Iowa,  844. 

2.  Lead  mines:  leases.  The  President  of 
the  United  States  had  no  power,  independent 
of  statute,  to  lease  the  lead  mines  in  Iowa, 
while  they  remained  a  part  of  the  domain,  and 
no  statute  conferred  the  power.  Lorimer  db 
Walter  v.  Lewis,  Mor.  258. 

3.  Surface  and  mining  tights.  In  mineral 
lands  the  surface  —  the  soil,  as  adapted  to  civil- 
ization  —  may  be  separated  from  the  mineral 
right,  or  the  right  to  dig  under  the  surface  for 
ore ;  and  it  is  consistent  with  the  nature  and 
adaptation  of  the  property,  that  one  should  hold 
one  of  these  rights,  whilst  another  person  is 
interested  in  the  other.  Stewart  et  al.  v.  Chad- 
wiek  et  al.,S  Iowa,  468. 

4.  Revocation  of  parol  license.  Under  a  parol 
license  to  work  upon  and  prove  mineral  land,  for 
a  share  of  the  mineral  raised,  where  the  occupant 
has  made  expenditures  in  sinking  a  shaft  and 
running  drifts,  the  license  cannot  be  revoked 
without  refunding  the  expenditures  or  giving  the 
party  at  least  six  months'  notice.  And  although 
such  parol  license  is  within  the  statute  of 
frauds,  still,  when  connected  with  such  im- 
provements to  prove  the  ground,  it  is  voidable 
only  upon  such  compensation  or  notice.  Btish 
V.  SuUivan,  8  G.  Gr.  844. 

6.  A  parol  liceose  to  enter  upon  mineral  laQds 
and  mine  the  same  for  a  specified  share  of  the  min- 
eral raised,  for  an  indefinite  time,  an  entry  under 
such  license,  and  an  expenditure  of  labor  and 
money  in  sinking  shafts,  running  drifts,  pro- 
curing machinery  and  other  preparations  for 
mining  under  such  license,  gives  to  the  licensee 
a  valid,  subsisting  interest  in  the  real  estate 
which  the  licensor  can  terminate  only  by  giving 
him  compensation  for  such  expenditure,  or  the 
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notice  necessary  to  terminate  a  tenancy  at  will ; 
and  the  licensee  may  assert  his  right  to  the 
possession  against  the  licensor,  or  his  subse- 
quent lessee  with  notice,  by  ejectment.  Beaty 
k  aL  V.  Gregory  et  al.,  17  Iowa,  109. 

6.  But  a  parol  license  to  mine  upon  lands  un- 
accompanied by  possession,  or  the  expenditure 
of  money  thereunder,  may  be  countermanded 
by  the  lessor.  Upton  db  Stoivel  v,  Brcuder  et  cU., 
17  Iowa,  133. 

7.  Forfiaitureb  Whether  the  interest  of  a 
licensee,  in  a  mining  license,  has  been  forfeited, 
terminated  or  abandoned,  is  a  question  of  fact, 
upon  which  the  parties  are  entitled  to  the  ver- 
dict of  a  jury.  Ibid. 

8.  Oustom.  The  lessee  of  mining  lands  is 
not  bound  by  the  private  custom  of  the  lessor, 
unless  the  lease  was  executed  with  knowledge 
thereof,  by  such  lessee  or  his  assignor.  Ihid. 

9.  The  general  established  custom  of  miners 
enters  into  and  forms  a  part  of  a  lease  of  mining 
lands,  in  the  absence  of  any  express  stipulation 
to  the  contrary,  or  of  a  private  custom  of  the 
lessor,  which  was  known  to  both  parties.  Ibid. 

10.  The  custom  must  be  established^  and  not 
casual  (though  no  particular  length  of  time  is 
necessary  to  establish  it),  uniform,  and  not  fluc- 
tuating (when  contracts  are  not  made  to  the  con- 
trary), and  general,  that  is,  general  among  min- 
eral land  owners  and  miners.  Ibid. 

11.  When  license  is  assignable.  In  the  ab- 
sence of  any  contract  or  established  custom,  the 
right  of  a  licensee  to  dig,  paying  a  part  as  rent, 
would,  by  the  law,  be  considered  personal,  for 
otherwise,  a  license  to  A  would  practically  be 
one  to  B,  and  the  owner's  right  might  be  seri- 
ously affected.  But  a  general  custom,  recogniz- 
ing the  assignability  of  these  mining  rights, 
would  probably  not  be  so  unreasonable  as  to 
prevent  its  being  upheld.  Ibid. 

12.  Oontract  in  relation  to  mineral  rights. 
Where  W.  and  C.  each  claimed  a  "  claim  "  right 
in  mineral  land,  and  C.  and  the  administrator 
of  W.  entered  into  an  agreement,  by  which  the 
said  C.  agreed  to  give  to  the  said  W.'s  estate, 
one-sixth  part  of  all  mineral  raised  upon  the 
land;  that  he  would  enter  the  land  from  the 
United  States,  and  should  receive  the- surf a^, 
or  soil  of  said  property ;  that  if  he  worked  the 
ground,  he  would  pay  to  said  estate  one-sixth 
of  the  mineral ;  and  that  if  the  estate  worked 
or  discovered  any  mineral,  it  was  to  have  the 
privilege  to  do  so  without  paying  any  part  to  any 


person.  Held,  1.  That  C.  waa  to  hold  the  aoi^. 
or  surface  (the  agricultural  use  of  the  land), 
and  that  the  estate  or  heirs  of  W.  held  the 
mineral  right.  2.  That  C,  when  he  oaased  the 
land  to  be  entered,  held  the  mineral  right  in 
trust  for  the  heirs  of  W.  Stewart  et  cU^  v.  C/iad' 
toiek  et  al.,  8  Iowa,  463. 

13.  Licenge  not  ezclusive.  A  license  to  mine 
upon  a  certain  tract  of  land  will  not,  unless 
clearly  expressed  or  necessarily  implied,  be  held 
to  be  exclusive.  Upton  <&  Smoel  v.  Braeier  et 
al.,  17  Iowa,  158. 
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See  iNFAirr ;  Guardian  Ain>  Wabd  ;  Pabbht 

Ajn>  Child. 


MISDBMEANOR. 

See  Criminal  Law. 


MISJOINDER. 


See  Abatbment;    Amendment;   Pabtibs; 
Pleading  and  Practice. 


MISNOMBR. 


See  Abatement;  Amendment;  Appeal;  Aiv 

TACHMENT  ;  CRIMINAL  LaW  ;  PLEADING. 


MISSISSIPPI  RltTBR. 

See  Dedication,  Boundaries  and  Subybtb; 

HlfiTIWAYS,  WATER-COURaES    AND    KUPARIAN 

Rights.  . 


MISTAKE. 


1.  Oonveyanoe.  Where  a  person*  for  a  valu- 
able consideration,  receives  the  money  and 
undertakes  to  enter  a  particular  tract  of  land 
for  another,  but,  by  mistake,  enters  and  con- 
veys a  different  tract,  he  is  liable  to  an  action 
for  the  money,  without  the  execution  and  tender 
of  a  reconveyance  of  the  land  so  entered  and 
conveyed  by  mistake.  Bobertton  v.  Seevers,  ^ 
Iowa,  281. 

2.  Mistake  of  law.  A  party  will  not  be  re- 
lieved in  equity,  when  the  mistake  he  has  com- 
mitted has   been    the  result  of  ignorance  or 
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mlBtake  of  the  law.    Shricker  ▼.  jPMd  et  dl„  0 
Iowa,  866. 

See,  more  folly,  Equnr ;  also  Ck>HTBTAHCB : 
Goktraot;  Judiciai*  Salbs. 


MORTGAGB8  AND  DBBD8  OF  TRUST. 

I.  Gbnicraixt,  740. 
n.  Validity  and  Ck)N8TRuonoN. 

a.  In  general,  741. 

b.  WhateonHUutesamortgagetlAS^, 

c.  WJien  a  deed  i»  a  mortgage,  748. 
ni.  The  Bights  op  the  Parties. 

a.  In  general,  744. 

6.  Interest  of  mortgagor,  745. 

c.  Interest  of  mortgagee,  74Jd, 

d.  Revivor  of  mortgage,  746. 

e.  Subrogation;  who  entitled  to,  747. 
IV.  Assignment. 

a.  Rights  of  assignees,  748. 
y.  The  Mortgage  Lien. 

a.  In  general,  749. 

b.  Priority  of  the  lien,  750. 

VL  Sales  bt   Mortgagor  before  Fore- 
closure. 

a-.  Rights  and  liabilities  of  the  pu/r- 

diaser,  761. 
b.  Sale  in  parcels;  liability  of  pur- 
cJiasers  to  contribute,  752. 

VII.  Satisfaction  and  Discharge  of  the 
Mortgage. 

a.  In  general,  758. 

b.  Pei^ty  for  failure  to  enter  satis- 
faction of  record,  764. 

VIII.  Foreclosttrs   of  Bonds,  and  other 
Agreements,  765. 

IX.  Foreclosure  of  Mortgages  Proper. 

a.  In  general,  766, 

b.  Parties,  76e. 

0.  Foreclosure  for  instaUments,  76Q. 

d.  Def  CMC  in  f  or edoswre,  767, 

e.  Decree  of  forecloswre,76l^, 

f.  The  sale :  by  summary  proceedings 

and  under  decree, 

(1)  QeneraUy,  700, 

(2)  SetHng  aside  sale,  761. 

(8)  RighU  of  the  purchaser,  761. 
(4)  Application  of  proceeds,  762. 

X.  BXDEMFTION. 

a.  By  mortgagor,  762. 
b  By  subsequent  purchasers  and  in- 
cumbrancers^ 764 


XL  Deeds  of  Trust. 

a.  OeneraUy,766, 

b.  What  constitutes  a  deed  of  truet; 
validity  and  force  of,  766. 

e.  Powers  in  general, 

(1)  Who  may  execute  power,  767. 

(2)  How  power  should  be  pur 
sued,  767. 

d.  Notice  of  sale,  767. 

e.  The  sale,  768, 

f  Rights  of  purchasers,  769. 
See  Ck)NyEYANCE;  Evidence;  Injunctionb i 
Judicial  Sales  ;  Judgment  and  Dbcbeb. 


I.  Generally. 

1.  Aa  between  mortgages  ezeouted  on  same 
day,  presumption  ia  in  fi&vor  of  one  first 
reoorded.  When  two  mortgages  of  the  same 
property  are  executed  on  the  same  day  the  pre- 
sumption is  that  the  one  first  recorded  was  the 
first  executed.  Bell  <k  Co.  v.  Thomcts,  2  Iowa,  884. 

2.  Presumption  of  delivery  arising  from 
recording.  The  single  fact  that  a  mortgage  of 
real  estate  is  found  upon  the  records  of  a 
county,  raises  no  presumption  of  its  delivery  to, 
and  acceptance  by,  the  mortgagee,  against  the 
positive  and  unqualified  denial  of  the  mortgagee 
and  those  claiming  under  him,  that  he  ever 
received  such  a  mortgage,  or  had  any  knowledge 
thereof.    Foley  v.  Howard,  8  Iowa,  56. 

3.  Finding  mortgage  on  record  no  presump- 
tion of  prior  conveyance.  Nor  ia  the  finding 
of  a  mortgage  upon  the  records  of  the  county, 
an  acceptance  or  knowledge  of  which  is  denied 
by  the  mortgagee  and  those  claiming  under 
him,  presumptive  evidence  of  a  prior  conveyance 
of  the  mortgaged  premises,  by  the  mortgagee  to 
the  mortgagor,  or  that  the  mortgagor  had  a  title 
which  the  mortgagee,  or  those  claiming  under 
him,  would  be  estopped  from  denying.  Ibid, 

4.  Acceptance  necessary  to  delivery.  Ac- 
ceptance of  a  mortgage  by  the  mortgagee  is 
necessary  to  constitute  a  delivery  ;  and  if  there 
is  no  delivery,  there  is  no  mortgage.  To  con- 
stitute a  delivery  of  a  mortgage,  there  need  not 
be  an  actual  manual  delivery  of  the  instrument, 
by  the  mortgagor  to  the  mortgagee,  but  there 
must  be  some  act  upon  the  part  of  both^  which, 
in  legal  contemplation,  would  be  equivalent  to 
it.  Ibid. 
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6.  Freramptlon  m  to  tfma  of  ezeoiitioa  and 
d€liT0ty.  It  ia  preaamed  from  the  due  execu- 
tion and  recording  of  a  mortgage,  that  it  was 
executed  and  delivered  on  the  day  of  its  date. 
Lyon  ▼.  MclUmne,  24  Iowa,  9 ;  Woh&rton  v. 
CoUiiu  et  <U„  84  Ibid.  288 ;  8cmry  ▼.  Browning, 
18  Ibid.  246. 

n.  Validity  and  Construction. 
a.  In  general. 

6.  Mortgage  by  one  partner.  A  mortgage 
executed  by  one  member  of  a  firm  and  his  wife 
to  secure  a  copartnership  debt  is  valid.  GoUey 
V.  Hobart  et  at.,  8  Iowa,  358. 

7. to  secure  prior  debt.    The  fact  that  a 

mortgage  was  executed  to  secure  the  payment 
of  a  debt  previously  contracted,  will  not  invali- 
date it.  Ibid. 

8. in  contemplation  of  inaolvenoy.    A 

mortgage  to  a  creditor  in  contemplation  of 
insolvency  is  not  vitiated  by  the  mortgagor's 
immediately  thereafter  executing  a  general 
assignment.  Lyon  v.  Mclloaine,  24  Iowa,  9; 
Lampeon  db  Pouoers  v.  Arnold,  19  Ibid.  479. 

9. with   preferences.     A  mortgage  of 

property  in  this  State  is  not  vitiated  by  the 
execution,  on  the  same  day  in  another  State,  of 
a  general  assignment  with  preferences,  of  prop- 
erty in  such  other  State.  Ibid, 

10.  Who  may  not  assaiL  A  party  to  a  proceed- 
ing in  foreclosure,  who  has  "  no  right  whatever  " 
in  the  mortgaged  premises,  cannot  assail  the 
validity  of  the  mortgage.  Carleton  v.  Byington 
et  al.,  18  Iowa,  482. 

IL  Mortgage  of  homestead.  A  mortgage  of 
the  homestead  given  by  a  son  may  be  foreclosed, 
subject  to  the  rights  of  dower  and  of  homestead 
of  the  surviving  husband  or  wife.  Stetcart  v. 
Brand,  23  Iowa,  477. 

12.  On  failure  to  pay  installmentSi  whole  debt 
becomes  due.  A  note  and  mortgage  provided 
that  the  interest  should  be  paid  semi-annually  ; 
that  if  the  mortgagor  should  fall  to  pay  said 
installments  of  interest,  within  thirty  days  after 
the  several  times  fixed  for  the  payment  thereof f 
the  entire  indebtedness,  including  both  principal 
and  interest,  should  be  considered  due ;  and 
that  the  mortgagee  should  have  the  power  to 
sell  the  mortgaged  premises,  after  giving  notice 
of  such  sale  as  stipulated,  and  apply  the  pro- 
ceeds to  the  satisfaction  of  said  indebtedness. 
Held,  that  upon  a  failure  to  pay  interest  as 


stipulated  in  the  note  and  mortgage,  the  mort- 
gagee had  the  right  to  declare  the  whole  debt 
due  and  enforce  a  foredosore  of  the  mortgage. 
Kramer  v.  Bebman^  9  Iowa,  114. 

13.  Oonstruotion  of  mortgage^  The  grantee 
of  real  estate  delivered  to  the  grantor  certain 
promissory  notes  executed  by  third  parties,  in 
part  payment  of  the  purchase-money  therefor, 
and  agreed  to  deliver  notes  to  pay  the  balance 
within  two  months,  and  executed  a  mortgage  of 
the  property  conveyed  to  the  grantor,  condi- 
tioned that  if  said  purchase-money,  and  interest 
at  ten  per  cent,  be  paid  by  the  payment  of  said 
notes  at  their  face,  and  ten  per  cent  interest 
after  their  transfer  to  said  grantor,  the  obliga- 
tion should  be  void,  etc.  Held,  that  the  mortgage 
was  a  security  for  any  balance  of  purchase- 
money  remaining  unpaid  after  the  proceeds 
arising  from  the  collection  of  the  notes  trans- 
ferred to  the  grantor  had  been  applied  thereon. 
Clarke  v.  Bancroft,  Beaver  db  (Jo.  et  al.,  13  Iowa, 
320. 

1^  A  mortgage  executed  by  the  city  of 
Dubuque  upon  certain  real  estate  to  secure  the 
payment  of  certain  bonds  issued  by  said  city  for 
money  borrowed,  contained  the  following  stipu- 
lations :  "  The  said  city  reserves  the  right,  when- 
ever the  real  estate  herein  conveyed  exceeds  in 
value  the  amount  of  the  within  named  considera- 
tion, to  dispose  of  such  excess,  the  valuation  to 
be  determined  at  any  time  by  mutual  agreement, 
or  by  a  reference  to  three  disinterested  persons 
as  the  parties  may  agree,  and  the  said  city  also 
hereby  reserves  the  right  to  release  the  afore- 
said real  estate  from  the  incumbrance  herein 
created  at  any  time,  by  giving  such  other 
security  in  lieu  thereof  for  the  payment  of  the 
within  named  sums  of  money  as  shall  be  deemed 
sufficient  by  three  disinterested  persons,  mutu- 
ally chosen  by  the  respective  parties.  In  a 
proceeding  to  foreclose,  subsequent  purchasers 
of  a  portion  of  the  mortgaged  property  alleged 
that  at  the  time  of  this  purchase  the  property 
exceeded  in  value  the  consideration  named  in 
the  mortgage,  and  that  after  the  conveyance  to 
them,  the  value  of  the  remainder  was  equal  to 
the  amount  of  such  consideration.  Held,  on 
demurrer  to  the  answer,  that  the  value  at  the 
time  of  the  purchase,  as  set  out  in  the  answer, 
and  not  the  time  of  the  filing  of  the  answer,  waa 
contemplated  by  the  terms  of  the  mortgage. 
Middleton  Savings  Bank  v.  The  City  of  Dubuque 
et  al.,  15  Iowa,  894. 
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16.  " poller  to  oomvcy.  The  mort- 
gagor •  reserved  in  the  mortgage  the  ri^^t, 
when  'the  valae  of  the  mortgaged  property 
shoald  exceed  the  amouikt  >  of  tlie  debt  secured, 
to  dispose  of  such  excess,  the  valuation  to  be 
determined  by  mutual  agreement,  or  by  a 
reference  to  three  disinterested  persons,  as  the 
parties  miglit  agree.  Held,  that  the  mortgagor 
eoald  make  such  conveyance  only  after  an  agree- 
ment between  the  parties,  or  a  report  of  referees, 
as  provided  by  the  contract ;  and  that  a  convey- 
ance made  by  the  mortgagor  upon  his  own 
valuation  was  not  within  the  terms  of  the  con- 
tract. Middleton  JSavings  Bank  v.  The  OUy  of 
Ihtbuque,  19  Iowa,  467. 

16.  —. —  option  in  mortgagee  to  reoonv«y. 

A  mortgage  executed  to  secure  the  payment 
of  bonds  by  a  municipal  corporation,  provided 
that  the  mortgagees  shall  "  not  be  held  liable 
or  responsible  to  the  holders,  or  those  who  may 
hereafter  become  holders  of  the  bonds  of  said 
city,  or  the  interest  thereon,  for  the  payment  of 
the  same  in  any  way,  shape  or  manner  whatever, 
but  shall  have  free  liberty  to  reconvey  to  said 
city  any  portion  of  the  real  estate  herein  de- 
scribed, and  under  any  circumstances,  and  in  any 
manner  they  deem  expedient,  without  consult- 
ing in  any  manner  the  holders  or  owners  of  said 
bonds,"  etc.  Held,  that  the  mortgage  stood  as 
security  for  the  payment  of  the  bonds  in  the 
hands  of  the  transferees,  until  the  original 
mortgagees  should  act  upon  the  reserved 
privilege  by  making  a  conveyance  to  the 
mortgagor;  and  that  a  mere  transfer  of  the 
bonds  did  not  operate  to  cancel  the  mortgage. 
Ibid, 

17.  power  of  attorney.    The  description 

in  a  mortgage  was  as  follows :  "  We,  J.  L.  B.  and 
B.  his  wife,  sell  and  convey  unto  J.  H.,  etc.,  the 
following  described  premises  in  Marshall  county, 
Iowa,  to  wit :  eighty  acres  of  land  bought  of 
Kev.  H.  H.,  lying  ten  miles  to  the  southward 
from  Marshalltown,  in  Marshall  county,  Iowa, 
and  so  soon  as  the  numbers  of  the  above  land 
are  obtained,  we  agree  that  they  shall  be  inserted 
In  the  deed  as  our  own  voluntary  act,  and  the 
recorder  of  Marshall  county  is  instructed  to  do 
the  same  for  us.*'  After  which  the  description 
was  inserted  and  signed  by  the  recorder.  Meld, 
that  the  deed  was  equivalent  to  a  written  power 
of  attorney  to  the  recorder  to  make  such  addition 
to  the,  description.  Harshey  v.  Blackmarr,  20 
Iowa,  161. 


18. general  Ja4gaeikt  not  authorized. 

Where  a  promissory  note  and  mortgage  to  secure 
the  payment  of  the  same  were  executed  at  the 
same  time  and  the  mortgage  contained  the  fol- 
lowing stipulation,  "  but  it  is  agreed  that  gen- 
eral execution  shall  not  issue  herein,"  it  was 
Tield,  that  the  instruments  constitute  but  one 
contract,  and  that  the  mortgagee  could  not 
recover  a  general  judgment  on  the  note,  his 
remedy  being  limited  to  the  mortgaged  property 
alone.    Kennion  v.  KeUey  et  cU,,  10  Iowa,  448. 

19.  Alteration  of  mortgage.  Where  a  mort- 
gage was  executed  by  the  husband  and  wife, 
and  the  husband,  after  it  was  signed  by  the 
wife,  without  her  knowledge  or  consent,  inserted 
therein  the  description  of  additional  property, 
which  was  the  homestead  of  the  mortgagors, 
such  alteration  being  noted  by  the  officer  who 
took  the  acknowledgment,  in  his  certificate, 
as  having  been  made  after  it  was  drawn  ;  it 
was  held:  That  as  to  the  property  described 
therein  before  the  alteration  was  made,  it  was 
valid;  that  it  would  be  valid  as  to  the  addi- 
tional property  against  the  husband  were  it  not 
that  said  property  was  a  homestead,  and  a  con- 
veyance of  the  same  by  the  husband  alone  was 
absolutely  void ;  and  that  the  execution  of  the 
mortgage  not  having  been  denied  under  oath, 
and  it  being  nowhere  alleged  that  the  alteration 
was  made  after  delivery,  the  burden  of  showing 
that  the  alteration  avoided  the  entire  instrument 
was  upon  the  defendants  or  mortgagors.  Fan- 
Jiorn  <k  Clark,  admr,,  v.  Bell,  11  Iowa,  465. 

Semble,  that  when  it  appears  that  an  altera- 
tion in  a  mortgage  has  been  made  after  delivery, 
it  is  incumbent  upon  the  mortgagee  to  explain 
the  circumstances  under  which  the  change  was 
made.  Ibid. 

b.  What  constitutes  a  mortgage. 

20.  Agreement  to  execute.  An  agreement 
to  execute  a  mortgage  conveying  a  certain  lot 
to  secure  the  payment  of  a  debt  as  soon  as  the 
debtor  secures  a  title  is  not  itself  a  mortgage. 
Humphrey  v.  Snyder,  Mor.  263. 

21.  Contract  of  sale.  It  is  not  necessary  that 
a  contract  of  sale  should  be  in  the  form  of  a 
mortgage  to  preserve  the  lien  of  the  vendor  or 
his  assignee.  Notwithstanding  a  contract  is  not 
technically  a  mortgage,  equity  will  recognize 
and  sustain  it  as  such,  when  it  appears  there- 
from that  it  was  so  intended.  Whiting  v.  Eich- 
fXbergefr  et  ai.,  16  Iowa,  422. 
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22.  Deed  of  trust  is  a  mortgage  in  equity.  In 
equity  a  conveyance  of  land  to  a  trustee  as 
security  for  the  payment  of  a  debt,  with  power 
to  sell  in  default  of  payment,  is  treated  as  a 
mortgage.  Newman  y.  Samtisls  et  al.,  17  Iowa, 
«28. 

23.  Whether  mortgage  or  conditional  sale. 
Cases  involving  the  question  of  difference 
between  a  mortgage  and  conditional  sale  must 
each  be  determined  under  its  own  peculiar  cir- 
cumstances. The  intention  of  the  parties  is  the 
true  test,  and  must  be  collected  from  the  condi- 
tion and  conduct  of  the  parties,  as  well  as  from 
the  face  of  the  written  contract.  Hughes  and 
Dial  V.  Sheaff,  19  Iowa,  385. 

24i  Where  it  is  doubtful  whether  a  transac- 
tion was  a  conditional  sale  or  mortgage,  a  court 
of  equity  will  treat  it  as  a  mortgage.  Trucks  v^ 
Lindsey  et  al.,  18  Iowa,  504. 

26.  But  it  is  competent  for  parties  to  make  a 
purchase  and  sale  of  lands  with  a  reservation  to 
the  vendor  of  a  right  to  repurchase  the  same 
land  within  a  given  time  at  an  agreed  price. 
Ibid, 

26.  presumption  in  favor  of  mortgage^ 

While  in  all  doubtful  cases  the  law  will  construe 
the  contract  to  be  a  mortgage  rather  than  a  con- 
ditional sale,  yet,  when  a  conditional  sale  is 
•clearly  established,  it  will  be  enforced.  Ibid. 

27.  where  debt  is  continued.     Where 

the  relation  of  debtor  and  creditor  is  continued 
between  the  parties  as  to  the  consideration  of 
the  conveyance,  the  transaction  will  be  treated 
as  a  mortgage.  Ibid. 

28. when  debt  is  extinguished.    When 

the  debt  is  extinguished  by  a  fair  [agreement, 
and  the  grantor  has  the  privilege  merely  of 
refunding,  if  he  pleases,  by  a  given  time,  and 
thereby  entitle  himself  to  a  reconveyance,  the 
transaction  is  a  conditional  sale,  and  the  equity 
of  redemption  does  not  continue.  Ibid, 

29.  When  the  maker  of  a  note  executed  for 
money  borrowed,  conveyed  to  the  payee  a  tract 
of  land  by  a  deed  absolute  on  its  face,  and  re- 
ceived from  such  payee  a  bond  for  a  reconvey- 
ance, upon  the  payment  of  the  sum  borrowed, 
of  which  time  was  made  tbe  essence ;  and  at 
the  maturity  of  the  note,  it  was  by  agreement 
of  parties  delivered  to  the  maker,  and  the  bond 
was  returned  to  the  obligor  for  the  purpose  of 
having  both  canceled,  and  with  the  intent  that 
the  title  to  the  land  should  vest  absolutely  in 
«uch  grantor  and  obligor ;  it  was  held,  that  the 


parties  did  not  thereafter  sustain  to  each  other 
the  relation  of  mortgagor  and  mortgagee ;  and 
that  after  canceling  the  note  and  bond  the  maker 
of  the  note  had  no  title  to  such  land.  Vennum  v 
Babeock  et  al.,  18  Iowa,  194. 

0.  Wfien  a  deed  ie  a  mortgage, 

3a  When  absolute  deed  will  be  treated  as 
a  mortgage.  Where  a  deed  was  given  to  secure 
the  payment  of  money,  and  a  bond  was  given  to 
reconvey  on  payment  of  the  money,  the  deed 
should  have  no  greater  force  than  a  mortgage 
as  between  the  parties  to  the  transaction  and 
their  agents  and  attorneys,  if  they  were  actually 
cognizant  of  the  facts,  ifo//  v.  SomU,  8  G.  Gr.  37. 

31.  In  order  to  authorize  a  court  of  equity  to 
treat  an  absolute  deed  as  a  mortgage,  it  is  neces- 
sary to  show  a  debt  existing  between  the  parties 
at  the  time  of  the  transaction,  and  that  the  title 
to  the  land  passed  from  one  to  the  other.  Usher 
V.  Livermore,  2  Iowa,  117. 

32. evidence  to  establish.  Record  evi- 
dence and  even  parol  proof  are  admissible  to 
show  that  a  deed,  absolute  on  its  face,  should 
have  no  greater  effect  than  a  mortgage.  Hall 
<&  Cochrane  v.  Savill,  8  G.  Gr.  87. 

33.  parol   defeasance^      A  conveyance, 

absolute  on  its  face,  may  be  shown  by  parol 
evidence  to  have  been  intended  only  as  a  mort- 
gage.   Key  V.  McCleary,  25  Iowa,  191. 

34.  Oral  evidence  is  not  admissible  to  contra- 
dict or  vary  a  written  instrument,  but,  under 
the  exception  to  this  rule,  it  may  be  shown  by 
extraneous  proof  that  a  deed,  absolute  on  its 
face,  was  intended  as  a  mortgage.  Roberts  v. 
McMdhan,  4  G.  Gr.  84 ;  Cooper  v.  8keel,  14  Iowa, 
578;  Gardner  y.Weston,\^l\Adi.b^\  Trucks  \\ 
Lindsey,  Ibid.  604 ;  HcUiday  v.  Arthur,  25  Ibid. 
19;  Maple  v.  Nelson,  31  Ibid.  832. 

36. sufficiency  of  evidence.    Where  a 

party  seeks  to  convert  a  deed  of  real  estate,  ab- 
solute on  its  face,  into  a  mortgage,  by  a  parol 
contemporaneous  agreement, that  it  was  received 
as  a  mere  mortgage,  and  that  he  was  to  have 
the  right  to  redeem,  the  evidence  should  be 
clear,  satisfactory  and  conclusive,  and  not  be 
made  up  of  loose  and  random  conversations. 
Corbit  V.  Smith,  7  Iowa,  80 ;  Gardner  v.  Weston, 
18  Ibid.  588. 

36.  Sheriff's  deed  recognized  as  a  mortgage. 
Where  R.  undertook  to  advance  sufficient  money 
to  satisfy  two  judgments,  against  M.,  and  as 
security  for  such  advance  and  twenty  per  cent 
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interest,  it  was  arranged  that  R.  should  bid  off 
the  land  under  execution  in  his  own  name  and 
receive  the  rents  therefrom,  and  when  the  rents 
received  amounted  to  more  than  enough  to  re- 
fund the  money  advanced  and  twenty  per  cent 
interest  thereon,  it  was  Tield  that  the  transac- 
tion shows  an  intention  to  create  and  secure  an 
indebtedness  from  R.  to  M.,  and  that  the  sher- 
iff's deed  to  R.  should  be  regarded  as  a  morU 
gage,  which  was  satisfied  by  the  rents  collected. 
Boberts  v.  MeMaJian,  4  G.  Gr.  84. 

37.  Recital  in  deed.  An  absolute  deed  of 
real  estate  reciting  that  the  deed  was  executed 
to  secure  the  payment  of  a  loan  of  money  will 
be  treated  as  a  mortgage.  Montgomery  v.  Chad- 
wkl't  7  Iowa,  114. 

38.  Oonstruction  of  deed.  Where  M.  entered 
lands  in  his  own  name  with  the  money  and  for 
the  ase  of  H.,  and  afterward  conveyed  the  same 
to  H.  by  a  deed  which  was  never  recorded ;  and 
H.  mortgaged  the  same  to  a  third  party  who 
assigned  the  mortgage  to  M.,  who  afterward 
acquired  possession  of  the  unrecorded  deed  and 
destroyed  it.  Heldy  that  M.  was  a  mortgagee 
merely,  and  could  divest  H.  of  his  title  only  by 
foreclosure.    HuU  v.  McCkUl  et  al,,  13  Iowa,  467. 

39. rights  of  mortgagor's  creditors.    A 

conveyance  absolute  in  form,  but  which  is 
executed  for  the  purpose  of  securing  a  debt 
due  from  the  grantor  to  the  grantee,  will,  as 
against  the  latter,  and  subsequent  purchasers 
chargeable  with  notice,  be  regarded  as  a  mort- 
gage, and  the  premises  embraced  therein,  or  the 
proceeds  thereof,  may,  to  the  extent  of  the  sur- 
plus remaining  after  the  satisfaction  of  the 
debt  intended  to  be  secured,  be  subjected  to  the 
payment  of  a  debt  held  by  a  creditor  against 
the  grantor.    Allen  v.  Kemp  et  al.,  29  Iowa,  452, 

40.  Where  it  appeared  that  such  creditor, 
prior  to  that  time,  but  after  the  execution  of 
the  deed  to  such  grantee,  entered  into  an  ar- 
rangement with  the  different  parties  interested 
in  the  property,  including  said  grantee,  in  re- 
spect to  a  mortgage  existing  on  the  property, 
executed  by  a  former  owner,  to  the  effect  that 
such  creditor  should  buy  in  the  property  and 
then  quit-claim  to  the  owners  of  the  different 
parts  including  such  grantee,  which  was  accord- 
ingly done,  it  was  hM,  in  the  proceeding  by  the 
creditor  to  subject  the  land  to  the  payment  of 
his  debt  against  the  grantor,  that  he  was  not 
estopped  by  such  facts  from  denying  the  abso- 


lute title  of  the  grantee,  and  asserting  that  he 
only  held  it  in  the  capacity  of  a  mortgagee. 
Ibid. 

41.  A  deed  absolute  on  its  face,  which  was 
intended  merely  as  security,  will,  in  equity,  be 
declared  a  mortgage.  WiUon  v.  Patrick  et  o^., 
84  Iowa,  862. 

42. inadequate  consideration :  evidence. 

That  the  consideration  for  the  conveyance  waa 
grossly  inadequate  is  a  strong  circumstance  to 
support  the  claim  that  it  was  intended  to  oper- 
ate ad  a  mortgage  instead  of  absolutely.  {Trucks 
V.  Lindeey,  18  Iowa,  504 ;  Hoimes  v.  Orantt  8^ 
Paige's  Ch.  248 ;  Conway  v.  Alexander ,  7  Cranch, 
268 ;  iforrw  v.  Mean,  1  How.  126 ;  RueseU  v. 
SotUhard,  12  Ibid.  189 ;  Davis  v.  Stonestreet,  4 
Ind.  101 ;  West  v.  IRndsey,  28  Ala.  226 ;  Vernon 
V.  BetheU,  2  Edw.  Ch.  110 ;  Old7iam  v.  Holly,  2  J. 
J.  Marsh.  114;  Kemp  v.  Bays,  7  Ired.  Eq.  167  ; 
Steel  V.  Black,  8  Jones*  Eq.  427 ;  Crews  v.  Tre/jd- 
well,  85  Ala.  884  ;  Selks  v.  Sealeup,  7  Ired.  18  ; 
Burley  v.  Plielps,  2  W.  &  M.  486.)  Ibid, 

43.  So,  also,  the  fact  that  the  grantor  re- 
mained in  possession  of  the  premises  is  a  fact 
to  be  considered  as  tending  in  the  same  direc- 
tion. Ibid, 

III.  The  Rights  of  the  Parties. 
a.  In  general. 

44.  Mortgage  may  be  foreclosed  though 
suit  is  pending  on  note.  A  mortgage  can  be 
foreclosed  though  a  suit  at  law  is  pending  on 
the  note  ;  but  a  payment  of  one  will  be  a  satis- 
faction of  l>oth.  Knetzer  v.  Bradstreet,  1  G.  Gr. 
882. 

46. And  in  such  case  the  note  secured  by 

mortgage  need  not  be  made  a  part  of  the  bill  to 
foreclose  the  mortgage,  if  produced  in  court 
subject  to  an  order  of  cancellation.  Ibid. 

46.  Foreclosure  after  Judgment  The  mort 
gagee  may  proceed  in  equity  against  the  mort- 
gagor and  other  incumbrancers  of  mortgaged 
property  to  determine  the  priority  and  amount 
of  such  incumbrances,  and  to  foreclose  the  mort- 
gage, after  recovering  a  judgment  in  an  action 
at  law  on  the  note  secured  by  the  mortgage. 
Semble,  ihiit  when  there  are  no  other  incum- 
brances the  mortgagee  must  abide  by  his  judg- 
ment at  law.  Code  of  1851,  §§  1210,1226,1227, 
construed.     Wahl  v.  Philips,  12  Iowa,  81. 

47.  Holder  of  note  may  waive  foreclosure 
and  yn^^*"**>'"  suit  on  note.    The  holder  of  a 
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note  secured  bj  mortgage  upon  real  estate  may 
waive  a  foreclosure,  and  maintain  an  action  at 
law  on  the  note  alone.  Banta  v.  Wood,  82 
Iowa,  469. 

48.  liiability  of  mortgagee.  In  an  action 
against  a  mortgagee  and  mortgagor  to  recover 

*  a  balance  due  on  a  note  secured  by  mortgage 
after  applying  the  proceeds  arising  from  the 
sale  of  the  mortgaged  premises  in  foreclosure, 
the  note  was  payable  to  the  mortgagee  or  bearer 
and  transferred  without  indorsement.  Held^ 
that  in  the  absence  of  the  indorsement  the 
mortgagee  was  not  liable.  Wood  v.  Sands,  4 
G.  Gr.  214. 

49.  Bstoppel  of  third  party.  A  mortgage 
may  be  received  In  evidence  against  a  third 
party  without  proof  of  its  being  duly  executed, 
acknowledged  and  recorded,  if  such  party  had 
actual  notice  of  it,  and  consented  that  it  might 
be  executed  upon  the  property  in  which  such 
party  was  interested.  Brevier* 8  estate  et  at.  v. 
Crow  et  al.,  4  G.  Gr.  520. 

60.  Mortgage  to  secure  note  of  third  party. 
When  one  party  executes  a  mortgage  to  secure 
the  payment  of  the  debt  of  another,  the  mort- 
gagor becomes  liable  for  the  payment  of  the 
debt,  and  the  same  may  be  enforced  by  special 
execution  against  the  mortgaged  property  and 
by  general  execution  against  his  other  property 
for  the  satisfaction  of  any  balance  remaining 
after  exhausting  the  mortgaged  property,  unless 
V.  the  parties  have  otherwise  stipulated.  Deland 
Mershon  et  ux.,  7  Iowa,  70.  But  see  contra,  Chit- 
tenden cfe  Co.  V.  Oossage,  18  Iowa,  157,  which  is 
distinguished  from  the  present  one ;  §  207,  post. 

61.  P.,  who  was  the  owner  of  real  estate, 
executed  a  mortgage  upon  the  same  "to  be 
void  upon  the  condition  that  I  pay  or  cause  to 
be  paid  a  certain  promissory  note  for  $1,200 
given  by  B,  dated  with  this  instrument  and 
payable  to  A,  or  order,  one  year  from  date, 
with  ten  per  cent  interest."  Held,  that  the 
mortgagor  assumed  oiily  the  liability  of  a  secu- 
rity. Christner  v.  Broton  et  al.,  16  Iowa,  130, 
following  Kelley  v.  OiUespie,  12  Ibid.  55. 

62.  Execution  of  new  note.  When  the  holder 
of  onn  of  several  notes  secured  by  mortgage  de- 
livered up  the  note  to  the  mortgagor  and  maker, 
and  took  a  new  note  for  a  dififerent  amount, 
payable  at  another  date  and  without  any  agree- 
ment that  it  should  be  secured  by  the  mortgage, 
it  was  held  that  the  holder  lost  his  right  to  the 
security  as  against  the  holder  of  the  other  notes 
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secured  by  the  mortgage.  WUhelmi  v.  Leonard 
et  al.,  13  Iowa,  830. 

63.  Inability  on  covenants :  taxes.  A  mort- 
gagor is  not  liable  on  the  covenant  of  general 
warranty  in  his  mortgage  for  taxes  assessed  after 
the  execution  of  the  mortgage ;  and  while  the 
mortgagee  may,  before  foreclosure,  pay  such 
taxes  to  protect  his  security  and  recover  the 
amounts  so  paid,  with  his  debt,  in  foreclosure 
the  right  to  recover  the  same  against  the  mort 
gagor  after  foreclosure  and  sale  is  doubted. 
Ingalls  v.  Cooke,  21  Iowa,  560. 

64.  When  mortgagor  is  bound  to  defend 
title.  A  mortgagor,  in  a  mortgage  containing 
covenants  of  warranty,  is  bound  to  defend  the 
title  of  the  mortgagee  against  all  claims  arising 
out  of  delinquent  taxes  existing  on  the  land  at 
the  time  of  the  execution  of  the  mortgage. 
Porter  v.  Lafferty  et  ux.,  33  Iowa,  254 ;  Devin  v. 
ffendersJiott,  32  Ibid.  192. 

65. He    cannot  defeat  the  title  of    the 

mortgagee  or  of  a  third  party  who  purchases  the 
premises  under  foreclosure  of  the  mortgage,  by 
buying  in  the  property  at  tax  sale  for  such  de- 
linquent taxes.  In  such  case,  the  tax  title 
would  inure  to  the  mortgagee  or  to  the  person 
purchasing  at  the  foreclosure  sale.  Ibid. 

66. The  same  rule  would  apply  to  one 

who  purchased  the  premises  from  the  mort- 
gagor, subject  to  the  mortgage,  and  under  the 
agreement  on  his  part  to  discharge  it.  In  such 
case  he  would  be  regarded  as  a  privy  in  estate 
with  the  mortgagor  and  as  standing  in  his  place. 
Ibid. 

67.  Rights  of  Junior  mortgagee.  The  rights 
of  a  junior  mortgagee  cannot  be  defeated  by  any 
arrangement  between  a  prior  mortgagee  and 
the  mortgagor,  or  any  adjudication  of  their  re- 
spective rights  to  which  the  junior  mortgagee 
was  not  a  party,  no  matter  in  what  form  the 
transaction  constituting  the  mortgage  consisted 
—  whetlier  in  the  form  of  an  absolute  deed,  or 
in  one  showing  the  absolute  legal  title  to  be  in 
the  first  mortgagee.  Davis  cfc  Watson  v.  Rogers, 
28  Iowa.  413. 

6.  Interest  of  mortgagor, 

68.  The  mortgagor  is  considered  the  owner 
of  the  land,  subject  only  to  the  lien  of  the  mort- 
gagee.   Hall  V.  Sa-m,  3  G.  Gr.  37. 

69.  The  rule  of  the  common  law  that  by  a 
mortgage  of  real  property  the  legal  title  is  con- 
veyed to  the  mortgagee,  who  is  vested  with  the 
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legal  estate  of  freehold  and  inherit^ince,  is  not 
recognized  bj  the  weight  of  American  author- 
ities. In  this  country  it  may  be  considered  the 
rule  that  the  mort.gagor  is  the  owner  of  the 
lands  mortgaged,  and  retains  the  inheritable 
estate  therein.  (Lessee  of  Perkins  v.  Dibble,  10 
Ohio,  433 ;  T?ie  King  v.  St.  Michaels,  2  Doug. 
629 ;  Bunyan  v.  Mersereau,  11  Johns.  635 ;  Oood- 
toin  v.  Bichardson,  11  Mass.  470  ;  Huntington  v. 
Smith,  4  Conn.  235 ;  FemcUd  v.  Lenscott  et  al., 
6  Me.  235;  SovMerin  v.  Mendum,^  N.  H,420; 
Kennett  v.  Plnmmer^  28  Mo.  142;  Wilson  v. 
Shomberger's  Exr.,  31  Penn.  St.  295  ;  WUs<m  v. 
Hooper  ei  dl.,\Z  Vt.  653 ;  Balston  v.  Hitghes,  13 
111.  469 ;  The  Miami  Ex,  Go.  v.  The  Bank  of  U. 
S.  et  al.,  Wright,  249 ;  City  of  Norwich  v.  Hub- 
hard  et  al.,  22  Ck)nn.  587 ;  Cooper  v.  Davis,  15 
Ibid.  556 ;  Glass  v.  EUison,  9  N.  H.  70 ;  4  Kent's 
Com.  160 ;  Bunyan  v.  Mersereau,  11  Johns.  534  ; 
WUkins  V.  French  et  al.,  20  Me.  Ill ;  1  Smith's 
Lead.  Cas.  (Hare  &  Wallace's  Notes)  570  ;  Den 
V.  Dimon  et  al.,  5  Halst.  156  ;  Lessee  of  Perkins 
V.  Dibble,  10  Ohio,  433.)  White  v.  BiUenmyer, 
30  Iowa,  268 ;  Courtney  v.  Carr,  6  Ibid.  239. 

60.  Before  entry  and  foreclosure  the  mort- 
gagor is  the  owner  in  law  and  equity  of  the 
mortgaged  premises.  Ibid. 

61.  A  mortgagor  is  the  freeholder  of  the 
mortgaged  premises,  and  may  maintain  a  real 
action  for  the  land  against  a  stranger,  and  the 
mortgage  cannot  be  set  up  as  a  defense  thereto. 
Ibid. 

62.  Stipulation  for  entry  on  default :  waiver 
of.  A  mortgage  with  a  stipulation  for  entry  by 
the  mortgagee  upon  conditions  broken,  confers 
no  greater  right  upon  the  mortgagee  than  the 
law  g^ves  in  the  absence  of  such  stipulation. 
The  right,  it  seems,  exists  under  the  law,  with- 
out such  ])rovision.  1  hid. 

63.  Whatever  effect  upon  the  rights  of  the 
parties  an  entry  may  have,  it  may  be  waived 
by  restoring  the  possession  again  to  the  mort- 
gagor upon  his  claim  of  ownership.  Ibid. 

64i  Bstate  of  mortgagor  maybe  conveyed 
or  levied  upon.  The  estate  of  the  mortgagor 
in  the  land  is  real  property,  and  may  be  con- 
veyed and  taken  upon  legal  process  as  such. 
(1  Smith's  Lead.  Cas.  (Hare  and  Wallace's  Notes) 
571 ;  Miami  Ex.  Co.  v.  Bank  of  U.  S.  et  al., 
Wright,  249  ;  Jackson  v.  WHlard,  4  Johns.  41 ; 
Wellington  v.  Oale,  7  Mass.  138 ;  Ford  v.  PhU- 
pot,  5  H.  &.  J.  312  ;  Ewen  v.  Hobbs,  5  Mete.  3 ; 
Davis  V.  Anderson,  1  Kelly,  177.)  Ibid. 


66.  Upon  the  death  of  a  mortgagee  his  inter- 
est ia  to  be  regarded  aB  personalty,  and  descends 
to  his  representative  instead  of  to  his  heirs,  but 
the  heirs  of  the  mortgagor,  upon  the  death  of  the 
latter,  take  the  estate.  White  v.  Bittenmyer,  80 
Iowa,  268 ;  Bates  v.  Buddick,  2  Ibid.  423 ;  Ifev>- 
man  v.  DeLorimer,  19  Ibid.  244 ;  Burton  ▼.  Hin- 
trager,  18  Ibid.  848. 

66.  Where  a  person  erects  improvements  on 
real  estate  under  a  parol  contract  for  its  pur- 
chase, he  thereby  acquires  an  interest  in  the 
land  to  the  extent  of  such  improvements ;  and 
this  Interest  is,  under  our  statute,  a  mortgage- 
able one.   White  v.  Butt,  32  Iowa,  335. 

c.  Interest  of  mortgagee. 

67.  Interest  of  mortgagee.  A  mortgagee  of 
real  estate  has  no  interest  therein  subject  to 
attachment  or  other  levy.  Courtney  v.  Carr,  6 
Iowa,  238. 

68.  Ohattel  interest  The  interest  of  the 
mortgagee  in  the  mortgaged  property  is  but  a 
chattel  interest,  and  follows  the  debt  or  prin- 
cipal thing  for  which  it  stands  security.  Bur- 
ton V.  Hintrager,  18  Iowa,  348. 

69.  Passes  to  personal  representative.  The 
mortgagee's  interest  in  real  property  passes,  on 
his  death,  to  his  personal  representative. 
S/iields  V.  Keys,  24  Iowa,  298;  White  v.  Bitten- 
myer,  30  Ibid.  268 ;  Baldmn  v.  Thompson,  15 
Ibid.  504 ;  Burton  v.  Hintrager,  18  Ibid.  348. 

d.  Bemvor  of  mortgage. 

70.  Surrender  of  mortgage  obtained  by  fraud. 
On  the  7th  of  April,  1857,  H.  V.  and  A.  V. 
loaned  to  B.  the  sum  of  $2,000,  for  which  he 
executed  to  each  a  note  for  $1,000,  to  secure 
the  payment  of  which  he  also  executed  a  mort- 
gage, conveying  to  them  certain  real  estate, 
which  mortgage  was  duly  recorded ;  February 
19,  1859,  G.  T.  &  Co.  recovered  a  judgment 
against  B. ;  in  February,  1860,  H.  V,  bought 
the  note  executed  to  A.  V.,  and  agreed  with  B. 
to  take  the  property  mortgaged  in  satisfaction 
of  both  notes,  B.  representing  as  an  inducement 
thereto,  that  there  was  no  subsequent  incum 
brances  upon  said  property,  whereupon  a  deed 
containing  covenants  against  such  incumbrances 
was  executed  by  B.  to  H.  V. ;  A.  V.  entered 
satisfaction  of  the  mortgage  as  to  the  note  exe- 
cuted to  himself  on  the  mortgage  record  August 
7, 1860 ;  after  all  of  which  (J.  T.  &  Co.  caused 
execution  under  their  judgment  to  be  issued 
and  levied  upon  the  property,  and  at  the  sale 
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thereof  themaelyes  became  the  parchasem  for 
the  amount  of  the  judgment ;  at  the  time  of  the 
sale  B.  was  insolvent  and  has  continued  so  ever 
since.  HM,  that  inasmuch  as  the  surrender  of 
the  mortgage  and  the  sale  nnder  execution 
placed  the  purchasers  in  no  worse  position  than 
they  would  have  occupied  had  no  such  surren- 
der and  sale  occurred,  their  rights  were  subor- 
dinate to  those  of  the  mortgagees  after  a  revi- 
vor of  the  mortgage.  Vanniee  et  (U,  v.  Bergen 
€i  al.,  16  Iowa,  555. 

71. rights  of  third  persons.    But  a  third 

party,  who,  after  such  surrender,  and  before  the 
revivor  of  the  incumbrance,  parts  with  his  money 
upon  the  faith  of  such  discharge,  will  not  be 
prejudiced  by  such  revivor.  Vanniee  et  cU.  v. 
Bergen  et  <d.,  16  Iowa,  555. 

72. subsequent  purchasers.  Whenamort- 

gagee  is  induced  tD  surrender  his  mortgage  by 
the  fraudulent  representations  of  the  mortgagor; 
he  is  entitled  to  relief,  in  equity,  as  against  the 
mortgagor  and  subsequent  creditors  who  have 
not  become  purchasers  under  the  judgments. 
Ibid. 

73.  may  be  kept  alive  in  equity.  When 

the  mortgagee  has  been  induced  by  the  fraudu- 
lent representation  of  the  mortgagor  to  sur- 
render his  mortgage,  he  may,  in  equity,  keep 
the  same  alive  and  enforce  it,  as  though  no  sur- 
render had  been  made.  Ibid, 

74.  cases  followed.  The  cases  of  Welton 

V.  Tizzard,  15  Iowa,  495;  Vanniee  v.  Bergen, 
16  Ibid.  555,  as  to  the  revivor  of  a  mortgage 
fraudulently  canceled,  approved  and  followed. 
Loomis  V.  Hudson  et  al.,  18  Iowa,  416. 

76.  further  iUustrations   of    foregoing 

principles.  Plaintiff  loaned  defendant  $1,200 
and  took  from  defendant's  wife  a  mortgage 
therefor.  Plaintiff  afterward  purchased  de- 
fendant's interest  in  a  partnership,  which  he 
fraudulently  overvalued  $899.60,  in  payment 
for  which  plaintiff  surrendered  the  mortgage. 
Plaintiff  now  seeks  to  foreclose  said  mortgage. 
Held,thaX  as  the  surrender  of  the  mortgage 
was  induced  by  fraud,  it  will  be  treated  as  un- 
satisfied and  ordered  foreclosed  against  defend- 
ant and  his  wife  to  the  extent  of  the  $899.60. 
Reed  v.  King  db  King,  23  Iowa,  500. 

76.  extent   of    wife's   liability.     The 

judgment  against  the  wife,  in  such  case  who 
had  not  signed  the  note,  cannot  be  general,  but 
must  be  confined  to  the  value  of  the  mortgaged 
premises.  Ibid. 


e.  Stibrogation ;  who  entitled  to, 

77.  The  grantee  under  an  Invalid  sale  may 
be  subrogated.  The  purchaser  or  his  grantee 
of  property  sold  in  invalid  proceedings  for  the 
foreclosure  of  a  mortgage,  may  be  subrogated 
to  all  the  rights  of  the  mortgagee  in  regard  to 
the  mortgaged  property ;  and  may  recover  from 
the  mortgagor,  the  mortgagee,  and  the  officer 
who  acted  in  the  proceeding,  the  difference  be- 
tween the  amount  secured  by  the  mortgage 
and  the  purchase-money  paid.  Ghrapengether  v. 
F^ervary,  9  Iowa,  168. 

78.  Conveyance  obtained  by  fraud.  On  the 
26th  of  April,  1855.  B.  and  W.  purchased  of  L. 
certain  lands  and  executed  their  notes  for  the 
purchase-money,  and  a  mortgage  to  secure  the 
payment  of  the  same,  which  mortgage  was 
never  recorded ;  the  payee  of  these  notes  after- 
ward transferred  them  to  one  E  ;  on  the  12th  of 
February,  1856,  B.  conveyed  to  W.  his  interest 
in  the  premises,  executing  a  deed  of  general 
warranty  against  incumbrances,  and  taking  a 
mortgage  to  secure  the  purchase-money ;  and 
on  the  19th  of  June,  1858,  W,  borrowed  money 
of  L.  and  secured  the  payment  of  the  same  by 
mortgage  on  the  same  premises,  representing 
that  the  money  would  be  applied  in  satisfaction 
of  the  mortgage  to  B.,  the  only  incumbrance  of 
record  on  the  premises,  which  representation  in- 
duced L.  to  advance  the  money  ;  the  money  thus 
received  was  in  fact  paid  to  E.  in  satisfaction 
of  the  mortgage  executed  by  B.  and  W.  to  L. 
In  a  proceeding  by  B.  to  foreclose  the  mortgage, 
executed  by  W.,  it  was  held  that  L.  could  not 
be  subrogated  to  the  rights  of  E.  in  the  mort- 
gage executed  by  B.  and  W.  to  L.  to  the  satis- 
faction of  which  the  moneys  obtained  from  him 
by  the  fraudulent  representations  of  W.  were 
applied.    Barber  v.  Lyon,  15  Iowa,  87. 

79.  Sureties.  A.  executed  a  mortgage  to  B. 
to  secure  the  payment  of  seven  promissory  notes 
maturing  at  different  dates,  and  all  of  said  notes, 
except  the  first  one  maturing,  were  assigned  to 
C.  A  sold  the  mortgaged  premises  to  D.  who 
undertook  to  pay  off  all  incumbrances,  includ- 
ing this  mortgage,  and  to  hold  A  harmless.  C. 
instituted  proceedings  to  foreclose  the  mortgage, 
in  which  it  was  decreed  that  the  proceeds 
should  be  applied  first  to  the  discharge  of  prior 
incumbrances,  and  the  balance  remaining  pro 
rata  to  the  satisfaction  of  all  the  notes.  In  Feb- 
ruary, 1860,  the  premises  were  sold,  and  the 
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proceeds,  after  paying  off  the  prior  incumbran- 
ces, were  applied  in  satisfactien  of  over  one- 
half  of  said  notes.  On  the  10th  of  March,  fol- 
lowing, A.  advanced  to  B.,  the  holder  of  the  first 
note,  the  amount  due  thereon,  with  the  nnder- 
standing  that  he  should  be  subrogated  to  the 
rights  of  B.  as  against  D.,  and  caused  the  note 
to  be  assigned  to  E.  In  1862,  the  cause  having 
been  brought  to  the  supreme  court  \^y  appeal, 
the  decree  was  modified,  so  as  to  order  that  the 
proceeds  arising  from  the  mortgaged  premises 
be  applied  in  the  satisfaction  of  the  notes  in 
the  order  of  their  maturity,  instead  of  pro  rata  ; 
and  under  the  decree,  thus  modified,  an  execu- 
tion was  issued.  In  a  proceeding  to  enjoin  the 
levy  of  the  execution,  it  was  Jield :  1.  That 
while  A.  and  D.  sustained  to  each  other  the  re- 
lation of  principal  and  surety,  such  relation  did 
not  affect  the  rights  of  C,  the  holder  of  the 
notes  maturing  subsequently  to  the  one  held 
by  6.  2.  That  A.  sustained  to  6.  and  to  C.  the 
relation  of  principal  debtor  and  creditor,  and 
that  upon  the  payment  of  his  debt  to  B.,  could 
not  by  subrogation  acquire  the  rights  of  a  surety 
as  against  C,  his  other  creditor.  8.  That  the  pay- 
ment of  the  note  to  B.  operated  as  a  satisfaction 
thereof,  and  that  the  modified  decree  could  not 
thereafter  be  enforced  to  provide  means  for  its 
payment.    Masaie  v.  Marine  17  Iowa,  131, 

80.  Junior  incumbrancer:  tender.  To  en- 
title a  junior  incumbrancer  to  be  subrogated  to 
the  rights  of  a  senior  mortgagee,  under  section 
8665*  of  the  Revision,  it  is  sufiicient  if  the  junior 
incumbrancer  tender  to  the  mortgagee  the 
amount  secured  .by  his-  mortgage,  with  interest 
and  costs  before  the  foreclosure  sale,  though  the 
amount  tendered  be  not  accepted  until  after 
such  sale.  MarsluvU  et  ttx,  v.  Roddick  e^  o^.,  28 
Iowa,  487. 

IV.  Assignment. 
a.  RigMs  of  assignees, 

81.  Assignment  of  note  or  debt  canies  with 
it  the  mortgage.  The  assignment  of  a  promis- 
sory note  secured  by  mortgage  carries  the  mort- 

*  Reprinted  as  section  3323,  Code  of  1873,  and 
as  follows : 

Sec.  8666.  At  any  time  prior  to  the  sale  made  in  ac- 
cordance with  either  of  the  above  modes  of  fore- 
closure, a  person  having  a  lien  on  the  property  which 
is  Junior  to  the  mortgage,  will  be  entitled  to  an  as- 
signment  of  all  the  Interest  of  the  holder  of  the 
mortgage  bv  paying  him  the  amount  secured  with 
interest  and  costs,  together  with  the  amount  of  any 
other  liens  of  the  same  holder  which  are  paramount 
to  his.  He  may  then  proceed  with  the  foreclosure 
or  discontinue  it  at  his  option. 


gage  with  it,  and  the  assigpee  may  maintain  an 
action  upon  the  mortgage  in  his  own  name  to 
enforce  the  lien.  Crow,  McCreary  cfc  Co,  v. 
Vance,  4  Iowa,  434 ;  Pope  cfc  Slocum  v.  Jacobus, 
10  Ibid.  262;  Wood  v.  3ands,  4  G.  Gr.  214; 
Sangster  v.  Lone  et  al,,  11  Iowa,  580. 

82.  The  assignment  of  a  note  carries  with  it 
the  right  to  any  security  the  makers  have  given 
to  the  original  holders.  Ewing  v.  Scott  et  al,,  2 
Iowa,  447. 

83.  The  assignment  of  a  debt  secured  by 
mortgage  transfers  to  the  assignee  all  the  reme- 
dies available  to  the  assignor  to  enforce  the  lien 
of  the  mortgage  against  the  debtor.  Ibid. 

84.  Semble,  That  a  written  assignment  of  a 
mortgage  and  a  verbal  assignment  of  the  debt 
secured  thereby  might  be  regarded  as  valid  be- 
tween the  parties  in  equity.  Polk  tfe  Slocum  ▼. 
Jacobus,  10  Iowa,  262. 

86.  A  verbal  transfer  or  assignment  of  a  note 
and  mortgage  confers  upon  the  asaignee  the 
right  to  maintain  an  action  thereon  in  his  own 
name.    Barthol  v.  Blakin  et  al,,  34  Iowa,  452. 

86. It  is   accordingly  Tield,  where    the 

petition  in  a  foreclosure  proceeding  alleged 
that  the  mortgage  was  duly  assigned  to  plaintiff, 
that  the  petition  was  not  demurrable  on  the 
ground  that  no  copy  of  the  assignment  was  set 
out  therein.  The  allegation  in  question  would 
cover  a  verbal  assignment.  Ibid, 

87.  A  sold  to  B  a  tract  of  land  on  which 

to  erect  a  mill.  B  executed  a  deed  of  trust  to 
A  to  secure  the  purchase-money.  B  being  in- 
debted to  C  for  money  borrowed  to  be  used  in 
building  the  mill  and  making  other  improve- 
ments on  the  land,  executed  his  note  to  0  for 
$250  and  secured  the  same  by  a  mortgage  on 
the  land,  and  also  agreed  that  C  should  hold  a 
lien  on  the  land  for  all  moneys,  goods,  materi- 
als and  labor  furnished  or  paid  by  him  toward 
the  erection  of  the  buildings  or  mill-dam.  Sub- 
sequently A  agreed  with  C  that  he  should  hold 
a  lien  for  all  moneys,  material  and  labor  paid 
for  by  C  for  building  a  mill  or  other  improve- 
ments on  said  land,  and  C  agreed  to  furnish  B 
such  articles  as  were  named  in  a  contract  be- 
tween him  and  B.  This  contract  was  signed  by 
A  and  G  but  not  by  B.  0  assigned  the  note  and 
delivered  the  mortgage  and  agreement  to  the 
plaintiffs.  On  a  bill  to  foreclose  the  mortgage 
and  postpone  the  claim  of  A  to  the  claim  and 
lien  of  plaintiffs :    Heldt  1.  That  the  agreement 
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of  A  with  C  was  an  undertaking  on  the  part  of 
A  to  give  C  a  lien  on  the  land  for  all  money, 
labor  or  material  furnished  by  C  for  the  pur- 
pose of  building  the  mill  and  other  improve- 
ments on  the  land,  before  as  well  as  subsequent 
to  the  date  of  the  agreement,  and  included  the 
sum  for  which  the  note  of  B  was  executed.  2. 
That  the  plaintiffs,  by  virtue  of  the  assignment 
of  the  note  and  mortgage  of  B,  acquired  the 
right,  ander  the  agreement  of  A  with  C,  to  a 
decree  against  A,  postponing  any  claim  he  might 
hold  against  B,  and  the  land  to  the  claim  and 
lien  against  the  plaintiffs.  8.  That  the  agree- 
ment of  A  to  give  C  a  lien  imparted  a  quality 
to  the  debt  of  C  which  passed  to  the  plaintiffs 
by  the  assignment  of  the  note.  Crow,  McOreary 
4t  Co.  V.  Vance,  4  Iowa,  434. 

88. rights  of  respective  indorsees.    The 

transfer  of  one  of  the  notes  carries  with  it  the 
right  to  the  security  of  the  mortgage,  after  the 
payment  of  all  prior  notes.  The  holders  of  the 
several  notes  are  regarded  as  separate  and  dis- 
tinct mortgagees.  Rankin  et  at.  v.  Major,  9 
Iowa,  297. 

89. stamps.      The    transfer  of   a    note, 

secured  by  mortgage,  carries  the  mortgage  with 
it.  No  assignment  of  the  mortgage  is  neces- 
sary ;  hence,  the  objection  that  an  assignment 
on  the  mortgage,  in  such  case,  was  not  suffici- 
ently stamped,  is  without  force.  Bremer  County 
Bank  v.  Eastman,  34  Iowa,  392. 

90.  tax  title.    In  proceedings  of  an  as- 


signee to  foreclose  a  mortgage,  and  other  par- 
ties claim  title  under  a  tax  deed  under  the  Ck)de 
of  1851,  which  tax  deed  has  been  foreclosed 
against  the  mortgagor,  and  where  the  conclusive 
effect  of  the  decree  of  foreclosure  under  the 
tax  deed  depends  upon  the  fact  whether  or 
not  the  claim  was  a  prior  incumbrance  on  the 
land,  the  respondents  who  claim  under  the  tax 
title  are  entitled  to  demand  of  plaintiff  to  make 
out  his  complaint  against  the  mortgagor  by 
sufficient  testimony.  Bleidorn  v.  Abel  et  al.,Q 
Iowa,  5. 

91.  Notice  of  prior  incumbrance.  Where  a 
mortgagee,  with  actual  notice  of  a  prior  mortgage 
.on  the  premises,  assigns  the  same  to  a  person  hav- 
ing no  notice  thereof,  such  assignee  will  be 
deemed  as  charged  with  the  notice  which  his 
assignor,  the  mortgagee,  had,  and  as  standing 
in  no  better  situation.  Sims  v.  Hammond  et  al,, 
88  Iowa,  868;  English  v.  WapUs,  13  Ibid.  57. 


92.  Bffeot  of  ajNdgnment.  The  assignment 
of  the  mortgage  is  regarded  as  the  transfer  of 
a  mere  chose  in  action,  and  not  an  interest  in 
lands.  Ibid, 

93.  The  transfer  of  a  note  secured  by  a  mort- 
gage carries  with  it,  as  an  equitable  incident, 
the  mortgage,  and  the  assignor  and  assignee, 
and  the  mortgagor  will  be  charged  with  notice 
of  the  same ;  but  this  rule  does  not  apply  to 
third  parties  who  have  no  actual  notice  of  the 
assignment,  and  could  not  acquire  it  by  the 
exercise  of  diligence.  The  assignee  may  notify 
third  parties  by  having  his  assignment  duly 
acknowledged  and  recorded.  The  Bank  of  the 
State  of  Indiana  v.  Anderson  et  al.,  14  Iowa, 
544 ;  McClure  v.  Burris,  Ibid.  691. 

94.  Where  A.  mortgaged  real  estate  to  M.  to 
secure  negotiable  notes,  which  notes  were  sold 
and  transferred  to  the  Bank  of  the  State  of  In- 
diana, without  an  assignment  on  the  mortgage, 
after  which  A.  paid  the  amount  of  the  notes  to 
M.  by  a  conveyance  of  the  mortgaged  property, 
at  which  time  M.,  in  his  own  name,  entered  a 
satisfaction  of  the  mortgage  upon  the  record; 
subsequently  to  all  of  which  A.  borrowed  money 
of  the  Artisans  Bank  and  secured  the  same  by 
a  mortgage  on  the  same  property,  the  mortgagee 
having,  before  receiving  the  mortgage,  had  the 
title  examined  by  a  competent  attorney  who 
reported  the  same  clear  of  all  incumbrances ; 
and  when  it  was  shown  that  the  Bank  of  the 
State  of  Indiana  neither  consented  to  nor  had 
any  knowledge  of  the  satisfaction  of  said  mort- 
gage, and  that  the  Artisans  Bank  acted  in  good 
faith,  and  without  knowledge  that  the  original 
mortgage  had  not  been  paid  to  the  proper  party, 
it  was  held  that  the  Artisans  Bank  had  the 
the  superior  equity.  T?ie  Bank  of  the  State  of 
Indiana  v.  Anderson  et  a/.,  14  Iowa,  544:  Mo- 
Glure  V.  Burris,  16  Ibid.  591. 

96.  Assignment  of  mortgage  without  debt. 
An  assignment  of  a  mortgage  without  the  debt 
transfers  a  naked  trust,  and  does  not  cut  the 
mortgagor  off  from  the  equities  existing  in  his 
favor  against  the  note.  Pope  db  Sloeum  v.  Jaco- 
bus et  al.,  10  Iowa,  262. 

V.  The  Mortgage  Lien. 

a.  In  general. 

96.  Uen  of  Judgment  on  notes.  A  general 
judgment  on  a  note  secured  by  mortgage,  as  to 
third  persons  attaches  as  a  lien  on  the  mortgaged 
premises   only   from  the   date  at  which  it  is 


750 


MORTGAGES  AND  DEEDS  OF  TRUST. 


The  Mortgage  Lien  —  Priority  of  the  Lien. 


rendered.  To  render  it  a  lien  from  the  record- 
ing of  the  mortgage  (under  paragraph  8664,* 
Revision  of  1860),  it  must  be  so  ordered  in  the 
judgment.    Redfield  Y.'IIart,  12  Jowa,  855. 

97.  When  the  mortgagee  brings  an  action  at 
law  on  the  note  secared  without  a  proceeding  to 
foreclose  the  mortgage,  a  general  judgment  is,  as 
between  the  parties,  a  lien  upon  the  mortgaged 
premises  from  the  date  of  the  recording  of 
the  mortgage.  The  case  of  Bedfield  v.  Hart, 
supra,  establishes  the  rule  as  to  third  parties. 
Christy  V.  Dyer,  14  Iowa,  488. 

98.  Lien  does  not  merge  in  subsequent  Judg- 
ment. The  lien  of  a  mortgage  does  not  merge 
in  a  subsequent  judgment  for  the  mortgage 
debt ;  so  that,  while  the  lien  of  the  judgment  is 
barred  after  ten  years  from  its  date  or  filing, 
that  of  the  mortgage  survives  till  the  debt  is 
paid  or  discharged.  Hendershott  v.  Ping,  24 
Iowa,  134. 

99.  The  mortgage  remains  a  lien  until  the 
debt  it  was  given  to  secure  is  satisfied,  and  is 
not  affected  by  a  change  of  the  note,  or  by  giv- 
ing a  different  instrument  as  evidence  of  the 
debt,  or  by  a  judgment  at  law  on  the  note 
merging  the  original  evidence  of  indebtedness. 
Tfie  State  v.  Lake,  17  Iowa,  215,  219,  and  cases 
cite4 ;  Jordan  v.  Smith,  30  Ibid.  600 ;  Davis  v. 
Maynard,  9  Mass.  247 ;  Brinkerhoff  v.  Lansing, 
4  Johns.  Ch.  65 ;  Packard  v.  Kingman,  11  Iowa, 
219 ;  Chase  v.  Alhott,  20  Ibid.  154 ;  Haddock  v. 
BulfincJi,  81  Me.  246 ;  Morse  v.  Clayton,  18  S.  & 
M.  875;  McCormick  v.  Digby,  8  Blackf.  99; 
Hugunin  v.  Starkweather,  5  Gilm.  492 ;  Burdeit 
V.  Clay,  8  B.  Monr.  287  ;  see,  also,  Sim^  v.  Hawr- 
mond,  33  Iowa,  868 ;  Vannice  v.  Bergen,  16  Ibid. 
555. 

100.  Bffect  of  partition  and  sale  on.  The 
owner  of  an  undivided  interest  in  real  estate 
conveyed  the  same  by  mortgage,  after  which 
proceedings  for  partition  were  had,  to  which 
the  mortgagee  was  not  made  a  party,  and  in 
which  the  property  was  sold.  It  was  held  that 
the  mortgagee  was  not  divested  of  his  lien  upon 

*  Section  8864  of  the  Revision  of  1860  is  as  fol- 
lows. It  seems  not  to  be  reprinted  in  Code  of 
1873: 

Sec.  3664.  (9087.)  When  a  judgment  is  obtained  in 
an  action  on  the  bond,  the  property  mortgraged  may 
be  sold  on  the  execution  Issued  thereon,  and  the 
Judgment  shall  be  a  lien  thereon  from  the  date  of 
the  recording  of  the  mortgage.  The  mortgagor  or 
any  other  person  having  a  Tien  on  the  mortgaged 
premises,  or  any  part  thereof,  may  redeem  the  same 
after  sale  within  the  same  time  and  on  the  same 
terms  as  are  provided  in  chapter  125,  in  cases  of  real 
estate,  sold  on  ordinary  or  general  execution. 


the  land  by  the  sale,  and  that  he  coold  main> 
tAin  a  foreclosure  proceeding  against  the  same 
thereafter.    Lewis  v.  Atkinson,  15  Iowa,  861. 

101.  If  the  mortgagee  was  made  a  party  to 
the  partition  proceedings  and  the  land  was  -Bold 
to  a  stranger,  his  lien  would  attach  to  the  pro- 
ceeds of  the  sale ;  but  as  to  whether  the  same 
rule  applies  where  the  lands  or  interest  mort- 
gaged are,  at  the  partition  sale,  purchased  by 
the  mortgagor,  quaere.  Ibid. 

b.  Priority  of  the  lien. 

102.  Subsequently  acquired  title.  If  A  con- 
vey by  mortgage  a  tract  of  land  to  B,  while 
the  title  to  the  same  is  in  the  United  States, 
and  afterward  C  purchased  the  land  of  the 
United  States  and  conveyed  it  to  A,  who  again 
mortgaged  it  to  D.  Held,  that  the  title  thus 
thrown  upon  A  inured  to  the  benefit  of  B,  the 
first  mortgagee,  who  is  preferred  to  D,  the  sec- 
ond mortgagee,  because  he  is  a  purchaser  with 
notice  of  record  of  the  first  mortgage.  Warbur- 
ton  et  at.  v.  Mattxtz  et  al.,  Mor.  367. 

103.  Mistake :  notice.  A  mortgage  on  a  lot 
described  by  mistake  as  number  18  instead  of 
number  8,  in  a  subsequent  mortgage  executed 
to  another  party  it  was  correctly  described,  but 
the  mortgage  was  received  subject  to  the  first, 
and  with  notice  of  the  mistake  in  the  first, 
it  was  h>eld  that  the  first  mortgage  attached  to> 
lot  8  as  senior  to  the  second  mortgage.  War* 
burton  et  al.  v.  Lauman,  2  G.  Qr.  420. 

104i  As  against  a  prior  unrecorded  mortgage. 
A  mortgage  does  not  hold  against  a  prior  unre- 
corded mortgage  of  the  same  property  of  which 
the  second  mortgagee  had  notice  at  the  time  of 
the  execution  of  such  second  mortgage.  BeU 
&  Go.  V.  Thomas,  2  Iowa,  884. 

106.  A  junior  mortgage,  recorded  prior  to  a 
senior  mortgage,  is  entitled  to  priority  of  lien^ 
unless  the  junior  mortgagee  and  those  claiming 
under  him,  had  actual  or  constructive  notice  of 
its  contents  or  existence,  or  such  notice  as  waa 
sufficient  to  put  them,  as  reasonable  men,  upon 
inquiry,  particularly,  if  such  inquiry  would 
have  led  to  a  discovery  of  the  rights  of  the 
senior  mortgage.  And  such  notice  is  sufficient^ 
if  imparted  before  the  completion  of  a  contract 
of  purchase,  or  the  payment  of  the  purchase- 
money,  though  not  until  after  the  terms  of  the 
contract  have  been  agreed  upon.  English  v. 
Waples  et  al.,  18  Iowa,  57. 

106.  On  the  20th  of  July,  1857,  the  defendant 
executed  to  his  father  a  mortgage  conveying 
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certain  property,  to  secure  ten  notes  then  exe- 
cnted,  for  |2/>00  each,  which  mortgage  was  re- 
corded February  8, 1859 ;  on  the  10th  of  April, 
1858,  he  executed  another  mortgage,  conveying 
the  same  property  to  one  W.  to  secure  $10,000, 
a  balance  of  sums  which  he  had  advanced,  over 
and  above  his  share,  to  the  firm  of  B.  &  W.,  of 
which  both  the  mortgagor  and  the  mortgagee 
were  members,  and  this  mortgage  was  filed,  at 
noon,  of  the  same  day  of  its  date.  Held,  that 
the  mortgage  last  executed  and  first  recorded 
was  entitled  to  priority  over  the  one  first  exe- 
cuted and  last  recorded.  Braeleton  v.  Brasieton 
etcU.,lQ  Iowa,  417. 

107.  Effect  of  judgment  at  law  on  note 
as  to  Junior  mortgagee  Where  a  senior  mort- 
gagee recovered  a  judgment  at  law  on  the  note  se- 
cured by  the  mortgage,  in  which  the  mortgaged 
premises  were  not  mentioned,  it  was  heldt  that 
as  to  a  junior  mortgagee, the  judgment  was 
a  lien  only  from  the  date  of  its  rendition.  The 
State  of  Iowa,  for  the  use  of  tTie  School  Fund  v. 
Lake  et  al,,  17  Iowa,  215. 

108. on   wirecorded  instrument.    The 

grantee  of  an  unrecorded  deed  or  mortgage  has 
priority  over  a  subsequent  judgment  creditor  of 
the  grantor.    JEvans  v.  MeOlaseon,  18  Iowa,  150. 

109.  sale  under  subsequent  Judgment. 

But  if  there  is  a  sale  under  a  subsequent  judg- 
ment to  a  third  person,  for  value  paid,  and  with- 
out notice,  the  rights  of  such  purchaser  take 
priority  over  those  of  the  grantee  in  an  unre- 
corded deed  or  mortgage.  Ibid.,  and  HaUoway  v. 
Plainer,  20  Ibid.  121. 

110.  A  prior  unrecorded  mortgage  takes  prec- 
edence of  a  judgment  lien.  ITays  v.  Thode,  18 
Iowa,  51 ;  WUton  v.  IHezard,  15  Ibid.  495 ;  Ghap- 
man  v.  Coats  et  al.,  26  Ibid.  288 ;  Norton  v.  Wil- 
liarM,  9  Ibid.  528 ;  Bell  v.  Evann,  10  Ibid.  853  ; 
Parker  v.  Pierce,  16  Ibid.  227 ;  Vannice  v.  Ber- 
gen, Ibid.  555  ;  Seevers  v.  Delaehmutt,  11  Ibid. 
173 ;  Hoy  v.  AUmi  et  at.,  27  Ibid.  208. 

111.  mistake  in  mortgage.     The  lien 

of  the  subsequent  judgment  creditor,  in  this 
State,  is  not  paramount  to  the  lien  or  equity 
of  a  prior  mortgagee,  as  to  lands  Intended  to 
be  mortgaged,  but  which,  by  accident  or  mis- 
take, were  misdescribed.  Welton  v.  Tizzard  et 
al,,  15  Iowa,  495. 

112. by  one  partner.    A  deed  of  trust 

conveying  certain  real  estate  belonging  to 
S.  and  M.,  was  executed  by  M.  for  both  him- 
self  and  S.  without   any  authority  to    make 


such  a  conveyance  for  S.  Afterward  S.  and 
M.,  with  their  wives,  united  in  the  execution 
of  a  mortgage  to  another  party  to  secure 
the  payment  of  two  notes.  On  one  of  these 
which  had  been  assigned  by  the  mortgagee,  an 
action  was  commenced  by  the  assignee,  in  which 
sufficient  personal  property  to  satisfy  the  same 
was  attached,  but  was  discharged  upon  the 
execution  of  a  delivery  bond.  In  a  proceeding 
to  foreclose  the  last-named  mortgage,  to  which 
the  assignee  was  not  a  party,  it  was  hM : 

1.  That  it  was  error  to  decree  a  sale  of  the 
mortgaged  premises  for  the  satisfaction  of  the 
note  which  had  been  assigned. 

2.  That  the  deed  of  trust  executed  by  M.  was 
entitled  to  priority  upon  his  interest  in  the  prop- 
erty therein  described. 

8.  That  the  lien  of  the  mortgage  was  entitled 
to  priority  as  to  the  interest  of  the  other  mort- 
gagors, and  that  the  mortgagees  were  entitled 
to  a  foreclosure  for  the  amount  which  remained 
due  to  them.  Haynes,  Hvit  db  Co,  v.  Seachrest 
et  al.,  18  Iowa,  455. 

VI.  Sales  by  Mortgagor  bbforb  Foreclo- 

8X7RE. 

a.  BigTUs  and  liabilities  of  the  purchaser. 

113.  As^between  the  mortgagor  and  the 
mortgagee,  the  mortgage  debt  may  be  increased 
or  diminished  by  agreement ;  but  it  cannot  be 
increased  as  a  prior  lien  to  the  prejudice  of  a 
subsequent  purchaser  who  has  acquired  title 
subject  to  the  mortgage.  Bates  v.  Ruddick,  2 
Iowa,  423. 

114.  Purohase  of  mortgagor's  interest.  The 
purchaser  of  the  interest  of  a  mortgagor,  pr 
other  incumbrancer  in  real  estate,  takes  the  in- 
terest purchased  subject  to  all  the  equities  that 
bind  such  mortgagor  or  incumbrancer.  Shricker 
V.  Field  et  al.,  9  Iowa,  866. 

116.  liiability  of  purchaser  a—nming  pay- 
ment. Where  the  purchaser  of  mortgaged 
premises  assumes  in  the  deed  or  covenants  to 
pay  the  mortgage  debt,  he  is  liable  for  the 
amount  of  it  to  the  grantor,  and  as  between  them 
the  mortgagor  becomes  a  surety  and  the  vendee 
makes  the  debt  his  own.  The  relation  of  the 
vendor  and  mortgagor  to  the  mortgagee  re- 
mains unchanged,  and  both  the  vendor  and  pur- 
chaser may,  as  to  him,  be  treated  as  principals ; 
and  this  relation  will  not  be  changed  by  an 
agreement  between  the  vendee  and  mortgagee 
for  an  extension  of  time.    Corbett  v.  Waterman 
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11  Iowa,  88 ;  Moses  v.  Ths  Clerk  of  the  Dallas 
District  Court,  12  Ibid.  139  ;  Thompson  v.  Ber- 
tram et  al.,  14  Ibid.  476 ;  Scott's  Administrator  v. 
GiU  et  al,  19  Ibid.  187. 

116. of  purchaser  not  assuming  pay- 
ment The  purchaser  of  mortgaged  property  is 
not,  in  the  absence  of  a  special  contract,  liable 
for  the  mortgage  debt ;  and  the  mortgagee'8 
remedy,  so  far  as  it  affects  the  purchaser,  is 
against  the  property  and  his  equity  of  redemp- 
tion.   Johnson  V.  MoneU,  13  Iowa,  300. 

117.  Where  a  purchaser  buys  subject  to 

a  mortgage,  he  may  pay  the  mortgage  debt  or 
suffer  the  property  to  be  sold  for  its  payment. 
But  where  he  buys  assuming  to  pay  the  mort- 
gage, though  he  suffer  the  property  to  be  sold 
under  a  foreclosure,  he  is  liable  for  the  deficit, 
should  it  fail  to  realize  enough  to  pay  the  mort- 
gage debt.  Uull  d  Co.  v.  Alexander,  26  Iowa, 
569. 

118.  effect  of  exceptions  in  covenant. 

The  sale  and  conveyance  of  a  tract  of  land,  with 
covenants  of  general  warranty,  subject,  how- 
ever, to  a  prior  mortgage,  does  not  of  itself,  and 
without  further  showing,  amount,  in  law,  to  a 
promise  by  the  grantee  to  pay  off  such  incum- 
brance and  discharge  the  mortgage  debt. 
Aufricht  v.  Northrup,  20  Iowa,  61. 

119.  Purchaser  in  possession  and  subsequent 
mortgagee.  Where  a  purchaser  of  real  estate 
paid  the  purchase-money  and  entered  into  the 
possession,  but  received  no  deed  of  conveyance, 
it  was  held  that  a  subsequent  mortgagee  was 
charged  with  notice  of  the  rights  of  such  pur- 
chaser.. Humphrey  et  al.  v.  Moore  etal.,  17  Iowa, 
193;  Brink  v.  Morton,  2  Ibid.  411;  Butch  v. 
Lash,  4  Ibid.  215. 

120.  Rights  of  purchaser  as  affected  by 
entry  of  satisfaction  on  the  record.  Where  a 
mortgagee  in  a  mortgage  upon  lands,  given  to 
secure  a  promissory  note  executed  for  the  pur- 
chase-money, negotiates  the  note  to  a  third  per- 
son, and  then  enters,  in  proper  form,  satisfaction 
of  the  mortgage  upon  the  record,  such  entry  of 
satisfaction  will  protect  a  subsequent  bona  fide 
purchaser  of  the  land  from  the  mortgagor,  if  he 
had  no  notice,  at  the  time  of  such  purchase  or 
payment  of  the  consideration,  that  the  note  was 
unpaid,  or  that  the  entry  of  satisfaction  was 
unauthorized.  Cornog  v.  FuUer  et  al,,  30  Iowa, 
212 ;  Bank  of  State  of  Indiana  v.  Anderson,  14 
Ibid.  544;  McClure  v.  Burris  et  al.,  16  Ibid.  591. 


121.  Purchaser  not  bound  by  decree  unlesi 
made  a  party.  A  purchaser  of  mortgaged 
premises,  whose  deed  is  recorded  at  the  time  of 
the  Institution  of  foreclosure  proceedings  by  the 
mortgagee,  will  not  be  bound  by  the  decree 
unless  made  a  party  to  the  proceeding.  Porter 
V.  Kilgore  et  al.,  82  Iowa,  379  ;  Redfield  v.  Hart, 
12  Ibid.  355;  Veach  v.  Sdiaup,  3  Ibid.  194 ;  Hdm- 
street  v.  Winnie,  10  Ibid.  430 ;  Johnson  v.  Ha/r- 
mon,  19  Ibid.  56  ;  Donnelly  v.  Rusch,  15  Ibid.  99 ; 
White  V.  Watts,  18  Ibid.  75 ;  TJie  State  v.  Mds, 
15  Ibid.  117 ;  Chase  v.  Abbott,  20  Ibid.  154 ;  An- 
son V.  Anson,  Ibid.  55. 

122.  But  his  rigbt  in  such  case  is  simply  to 
redeem  by  payment  of  the  mortgage  debt,  and 
not  to  have  judgment  for  possession  of  the  premi- 
ses. Ibid. 

b.  Sale  in  parceHs  ;  liability  of  purcluisers  to 

contribute. 

123.  Purchaser  must  contribute  in  proper^ 
tion  to  value  of  his  parcel.  Wlien  a  portion 
of  property  mortgaged  is  sold,  and  the  balance 
retained  by  the  mortgagor,  the  part  remaining 
unsold  is  in  equity  first  chargeable  with  the  pay- 
ment  of  the  mortgaged  debt;  but  as  between 
two  grantees,  purchasing  different  parcels  of 
the  incumbered  premises  at  different  times,  each 
is  charged  in  the  payment  of  the  mortgage  debt 
in  proportion  to  the  value  of  his  parcel.  Bates 
V.  Ruddick  etal.,2  Iowa,  423. 

124.  Rule  based  upon  value  of  the  parceL 
In  ascertaining  the  proportion  of  the  mortgage 
debt  which  a  subsequent  purchaser  of  a  part  of 
the  mortgage  property  is  required  to  pay  in  re- 
demption of  his  parcel  from  the  mortgage,  the 
estimate  is  based  upon  the  value  and  not  the 
quantity  of  the  property  embraced  in  the  mort- 
gage. Ibid 

126.  Where  a  mortgage  or  deed  of  trust  cov- 
ers real  estate  which  has  been  sold  in  parcels  to 
different  persons,  all  of  the  lands  thus  covered 
and  sold  are  liable  to  contribute  ratably  to  the 
discharge  of  the  incumbrance.  OHffithy.  Lovell, 
26  Iowa,  226. 

126.  But  a  purchaser  of  one  portion  cannot 
have  the  mortgage  debt  made  out  of  the 
balance  to  the  extent  of  a  payment  claimed  to 
have  been  made  by  him  upon  the  note  secured 
by  the  mortgage,  when  it  appears  that  such 
payment  was  no  ])art  of  the  purchase-money, 
and  that  it  was  made  a  considerable  time  be 
fore  his  purchase.  Ibid. 
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127.  It  is  the  settled  doctrine  of  this  State, 
that  where  incumbered  real  estate  is  subse- 
quently sold  by  the  mortgagor  in  parcels  to 
different  purchasers,  each  must  contribute  pro- 
portionately to  the  discharge  of  the  incum- 
brance, and  not  in  the  inverse  order  of  their 
alienation.  Barney  v.  Myers  et  al.,  28  Iowa, 
472 ;  Masne  v.  WiUan,  16  Ibid.  890. 

128.  Release  of  portion.  Where  several  lots 
are  covered  by  a  mortgage,  the  release  by  the 
mortgagee  of  one  of  the  lots,  with  notice  on  his 
part  that  other  of  the  lots  had  been  sold  by  the 
mortgagor  to  third  parties,  will  have  the  effect 
to  discharge  the  lots  thus  alienated  to  the 
extent  of  the  pro  rata  value  of  the  one  released. 
Taylor  v.  SliorVs  AdmW  et  aU  27  Iowa,  361. 

129. aliter,  If  it  could  be  shown  that  the 

mortgagor  had  no  title  to  the  lot  released,  or 
that  the  purchasers  were  not  prejudiced  by  the 
release.  Ibid. 

130. where  purchase-money  is  applied  on 

mortgage.  Where  a  mortgagee  in  a  mortgage 
covering  several  distinct  lots  or  parcels  of  real 
estate  releases  some  of  them,  sold  by  the  mort- 
gagor, upon  the  payment  of  amounts  propor- 
tionate to  the  value  which  they  bear  to  the 
mortgage  debt,  and  all  the  remaining  lots, 
except  one  in  the  possession  of  a  purchaser 
from  the  mortgagor,  are  subsequently  sold  un- 
der foreclosure  of  the  mortgage  for  amounts 
not  proportionate  to  the  actual  value  which 
they  bear  to  the  mortgage  debt,  though  without 
any  fault  on  the  part  of  the  mortgagee,  the  re- 
maining lot  which  has  not  been  released,  and  the 
purchase-money  of  which  was  not  applied  to 
the  mortgage  debt,  is  liable  in  the  hands  of  the 
purchaser  for,  and  may  be  subjected  to  the 
payment  of,  any  balance  of  the  mortgage  debt 
remaining  unpaid.  Barney  v.  Myers  et  al.,  28 
Iowa,  472. 

VII.  Satisfaction   and   Dibcharoe  of  the 

MORTOAGK. 

a.  In  general. 

131 .  Rights  of  surety.  A  mortgage  was  given 
to  secure  notes,  signed  by  M.  as  principal  and 
H.  as  surety,  and  H.  having  paid  the  note  last 
due  took  an  assignment  of  the  mortgage.  ITeldy 
that  the  payment  of  the  note  by  the  surety  did 
not  discharge  the  mortgage  iien,  and  that  H.  as 
such  surety  was  entitled  to  the  benefit  of  that 
security,  to  reimburse  him  for  the  payment 
he    had   made.    Murray  v.  Catlett  et  al.,  4  G. 

Vol.  2.  —95 


Or.  108 ;  and  see  Massie  v.  Mann,  17  Iowa,  181 ; 
Braught  v.  Griffith,  16  Ibid.  32 ;  and  title,  Pbik- 
ciPAL  AND  Surety,  post, 

132.  School  hind  mortgage :  assignment. 
Where  the  first  incumbrance  on  a  parcel  of  real 
estate  was  a  mortgage  to  the  school  fund  com- 
missioner to  secure  the  repayment  of  a  portion 
of  the  school  fund,  loaned  nominally  to  the 
mortgagor,  but  in  fact  to  one  of  the  sureties, 
who  on  the  same  day  became  a  second  mortgagee 
of  the  same  premises,  and  subsequently,  and 
after  the  assignment  of  his  mortgage  to  a  third 
party,  acquired  the  absolute  title  ;  and  after  a 
third  incumbrance  was  placed  upon  the  property 
by  the  grantee  of  the  first  mortgagor  (who  was 
the  second  mortgagee)  the  assignee  of  the  second 
mortgage  paid  to  the  school  fund  commissioner 
the  amount  due  upon  the  first  mortgage,  where- 
upon it  was  assigned  to  him  by  said  commis- 
sioner (without  recourse) ;  it  was  Tield,  that  a 
court  of  equity  would  not  treat  this  payment  as 
a  satisfaction  of  the  mortgage,  but  would  com- 
pel the  third  incumbrancer  to  refund  the  amount 
thus  paid  by  such  assignee  for  the  redemption 
of  the  property.  White  v.  Hampton  et  al,,  13 
Iowa,  259. 

133.  Waiver  of  mortgage.  V.  sold  property 
to  B.  and  took  a  deed  of  trust.  B.  gave  a  mort- 
gage to  R.,  and  about  a  year  after,  V.  signed  a 
contract  to  R.,  agreeing  that  R.  might  furnish 
certain  mill  improvements  on  the  property,  and 
have  a  lien  therefor,  but  the  contract  did  not 
in  any  way  refer  to  the  mortgage.  Held,  that 
such  contract  did  not  show  actual  notice,  or  a 
waiver  of  the  mortgage.  Brewer's  Estate  et  al. 
V.  Crow  et  al.,  4  G.  Gr.  520. 

134.  Merger:  intent  of  parties.  Where  a 
mortgage  was  executed,  and  the  mortgagor  sub- 
sequently conveyed  his  equity  of  redemption  in 
the  premises  to  the  assignee  of  the  mortgage. 
Held,  that  the  mortgage  was  not  merged  in  the 
legal  title,  and  did  not  become  extinct  at  the 
time  of  making  the  latter  conveyance,  upon  the 
ground  that' it  appeared  from  the  evidence,  that 
such  was  not  the  intent  of  the  parties  to  the  sale 
of  the  legal  title.  Wickei'sJuim  v.  Beeves  db  Miller, 
1  Iowa,  413 ;  Wilhelmi  v.  Leonard,  13  Ibid.  330; 
Van7iiee  v.  Bergen,  16  Ibid.  555. 

136. pro   tanto.      When    a   mortgagee 

takes  a  conveyance  of  a  part  of  the  mortgaged 
property  it  operates  to  extinguish  the  mortgage 
debt  pro  tanto ;  and  when  there  are  two  mort- 
gages to  secure  the  same  debt,  one  of  personal 
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and  one  of  real  property,  a  purchase  \>j  the 
mortgagee,  at  a  sale  made  under  a  senior  incum- 
brance of  the  realty,  does  not  discharge  the 
mortgage  of  the  personalty.  WUhdmi  v.  Leonard 
et  al.,  13  Iowa,  330.      ^ 

136.  When  a  mortgagee  purchases  or  takes  a 
release  of  the  equity  of  redemption,  the  whole 
estate  is  vested  in  him  and  the  mortgage  and 
the  mortgage  debt  are  extinguished,  unless  it 
expressly  or  impliedly  appears  that  the  parties 
intended  otherwise.  Ihid, 

137.  Bstoppel  of  parties  olalming  benefit. 
A  party  cannot  claim  the  benefit  of  a  lien  under 
a  mortgage  which  he  alleges  has  been  discharged 
by  merger,  and  was  invalid  as  a  fraud  upon 
creditors.  lUd. 

138.  When  a  demand  of  an  inferior  degree 
is  changed  into  one  of  a  higher  character  the 
former  is  merged  into  the  latter.  North  db  Scott 
V.  Mudge  db  Co.,  13  Iowa,  496. 

139.  The  acquisition  of  the  absolute  title  to 
real  estate  by  a  mortgagee  of  the  same,  after  an 
assignment  and  transfer  of  the  mortgage  to  a 
third  person,  does  not  operate  to  merge  the 
mortgage.  White  v.  Hampton  et  al.,  18  Iowa,  259. 

140.  Where  a  mortgagee,  subsequent  to  his 
mortgage,  acquires  an  absolute  title  to  the  real 
estate  mortgaged,  the  mortgage,  unless  other- 
wise agreed  between  the  parties,  will  not  merge 
in  the  absolute  title,  against  the  interest  of  the 
mortgagee.     Lj/on  v.  Mcllvaine,  24  Iowa,  9. 

141.  Question  of  intention  govenuk     The 

general  rule  that  the  purchase  by  the  mortgagee 
of  the  equity  of  redemption  of  the  mortgagor, 
operates  to  extinguish  the  mortgage  and  the 
mortgage  debt,  by  merging  the  mortgage  in  the 
legal  title,  does  not  apply  when  it  is  the  inten- 
tion to  keep  the  mortgage  alive,  or  when  it  is  to 
the  interest  of  the  mortgagee  to  keep  it  alive, 
and  it  can  be  done  without  prejudice  to  the 
rights  of  the  mortgagor  or  third  person.  Van- 
nice  et  al.  V.  Bergen  et  al.,  16  Iowa,  555  ;  Wil- 
helmi  v.  Leonard,  13  Ibid.  380 ;  Rankin  v.  Wil- 
eey,  17  Ibid.  463 ;  Deeter  v.  Croeley,  26  Ibid. 
180. 

142.  Bffect  of  Judgment  on  note.  The  merger 
of  the  note  into  a  judgment  at  law  thereon  does 
not  extinguish  the  lien  of  the  mortgage  executed 
to  secure  the  payment  of  the  same.  The  mort- 
gage can  be  extinguished  only  by  the  payment 
of  the  debt.  Staie  v.  Lake,  17  Iowa,  216 ;  Wahl 
V.  PhiUm,  12  Ibid.  81. 


143. of  sale.    When  at  a  sale  under  a 

judgment  at  law,  on  a  note  secured  by  mortgage 
the  mortgagee  became  the  purchaser  for  the 
amount  of  his  debt,  it  was  hM,,  that  the  mort- 
gage lien  was  thereby  extinguished.  Ibid. 

144.  A  different  rule  would  apply  if  the  pur- 
chase was  made  under  a  mistake  of  fact,  or  in 
ignorance  of  the  fact  that  junior  incumbrances 
existed.  Ibid. 

146.  A  Judgment  upon  a  note  against  both 
principal  and  surety  therein  will  not  operate  to 
discharge  a  mortgage  given  to  secure  the  note 
by  the  principal.  Jordan  v.  Smith  et  al.,  30 
Iowa,  500. 

146.  Not  defeated  by  taking  new  notes.    A 

mortgage  is  not  impaired  or  defeated  by  taking 
up  the  original  note  and  executing  a  new  one 
for  the  amount  remaining  due  and  unpaid.  The 
mortgage  remains  valid  so  long  as  any  portion 
of  the  debt  remains  unpaid.  GJuise  v.  Abbott, 
20  Iowa,  154. 

147.  Judgment  and  deoree  of  foreolosure 
does  not  merge  the  lien  of  the  mortgage.  It 
is  simply  a  means  of  enforcing  the  lien  which 
continues  until  the  debt  is  paid,  ffendershoti  v. 
Ping,  24  Iowa,  134. 

b.  Penalty  for  failure  to  enter  eatisf action  of 

record. 

148.  Failure  to  enter  satisfaction.  Where 
the  mortgagee  failed  to  enter  of  record  satisfac- 
tion of  a  paid  mortgage,  within  six  months 
after  being  requested;  held,  that  subsequent 
entry  of  satisfaction,  even  though  before  suit 
brought  by  the  mortgagor  under  Revision,  sec- 
tion 8670,*  does  not  avoid  the  mortgagee's  liabil- 
ity for  the  statute  penalty.  Dexter  v.  Orossley, 
26  Iowa,  180. 

149.  Satisfaction  must  be  express.  Revision, 
section  3670  contemplates  an  ^a^re^  satisfaction, 
and  this  requirement  is  not  met  by  the  mere  re- 
cording of  a  subsequent  deed  from  the  mortga- 
gor to  the  mortgagee  containing  no  allusion  to 
the  mortgage.  A  conveyance  by  mortgagor  to 
mortgagee  does  not  necessarily  operate  as  a  sat- 
isfaction of  the  mortgage.  Ibid, 

*  Reprinted  as  section  8327,  Code  of  1873,  and 
as  follows : 

Whenever  the  amount  due  on  any  mortgage  is  paid 
off,  the  mortgagee  or  those  legally  acting  for  nlm 
must  acknowledge  satisfaction  thereof  in  the  margin 
of  the  record  of  the  mortgage.  If  he  fails  to  do  so 
within  six  months  after  being  requested,  he  shall 
forfeit  to  the  mortgagor  the  sum  of  £35. 


MORTGAGES  AND  DEEDS  OF  TRUST. 


755 


Foreclosare  of  Bonds  and  other  AgreemeBts  —  The  Foreclosure  of  Mortgages  proper. 


YIII.  F0BECLO8XJBB  OF  Bonds  and  Othbb 

Agbeeuekts. 

160.  Foreclosure  of  a  title  bond.  In  a  pro- 
ceeding bj  the  obligor  in  a  bond  for  the  convej- 
ance  of  real  estate  to  foreclose  the  same  as  a 
mortgage,  it  was  held  that  the  court  did  not  err 
in  rendering  a  decree  requiring  the  plaintiff  to 
convey  the  property  described  in  the  bond  to 
the  purchaser  under  the  decree,  by  a  deed  con- 
taining all  the  covenants  stipulated  in  the  bond, 
upon  the  payment  liy  the  purchaeer  of  the  full 
amount  due  to  the  plaintiff  on  the  bond  foreclosed. 
Wall  V.  Ambler  et  ai.,  10  Iowa,  274. 

161.  Section  8671*  of  the  Revision  of  1860 
does  not  confine  the  vendor  of  real  estate  to  the 
remedy  therein  prescribed.  He  may,  at  his 
election,  treat  the  vendee  as  a  mortgagor  and 
foreclose  as  in  case  of  an  actual  mortgage,  or  he 
may  proceed  at  law  for  the  purchase-money,  or 
any  unpaid  and  matured  installment  thereof. 
Hershey  v.  Herehey,  18  Iowa,  24. 

162.  The  vendor  of  real  estate  may,  upon  the 
maturity  of  a  portion  of  the  debt  of  the  vendee 
for  the  purchase-money,  if  it  remains  unpaid, 
file  his  petition,  asking  the  court  to  require  the 
vendee  to  perform  his  contract  or  to  foreclose 
and  sell  his  interest  in  the  property.  Rev.  1860, 
J58  3671,  3672;  Tupple  v.  Vier»  dh  NicJiols,  14 
Iowa,  515. 

163.  Foreclosure  of  bond  by  assignee.  The 
assignee  of  notes  executed  for  the  purchase- 
money  of  real  estate  may,  after  acquiring  the 
legal  title  of  the  original  payee,  maintain  a  pro- 
ceeding to  foreclose  a  title  bond  executed  to  the 
maker,  by  such  payee,  for  a  conveyance  upon 
the  payment  of  the  notes.  Quest  v.  Byington, 
14  Iowa,  30. 

164.  Tender  of  deed  and  demand  of  pay- 
ment. When  time  is  made  the  essence  of  a 
contract  to  convey  real  estate,  a  tender  of  a  deed 
and  demand  for  payment  at  the  maturity  of  the 
notes  executed  for  the  purchase-money  is  not 
essential  to  the  obligor's  right  to  foreclose  the 
bond  as  a  mortgage.  Ibid. 


*  Sections  8671,  367^,  Revision  of  1860,  are  re. 
printed  as  sections  8329,  8330,  Code  of  1873,  and 
are  as  follows : 

Sec.  3671.  The  vendors  of  real  Mtate,  when  part  or 
all  the  purchase-money  remains  unpaid  after  the  day 
fixed  for  payment,  whether  time  is  or  is  not  the  es- 
sence of  tne  contract,  may  file  his  petition  asking 
the  court  to  require  the  purchaser  to  perform  his 
contract  or  to  foreclose  and  sell  his  interest  in  the 
property. 

Sec.  3672.  The  vendee  shall  In  such  cases,  for  the 
purpose  of  the  foreclosure,  be  treated  as  a  mortgairor 
of  tne  property  purchased  and  his  rights  may  be 
foreclosed  in  a  similar  manner. 


166.  DeSnidHUi  estopped  to  deny  validity 
of  title.  In  a  proceeding  to  foreclose  a  bond 
as  a  mortgage  the  defendants  are  estopped  from 
denying  the  validity  of  the  title  which  they  made 
to  complainant.  Findlay  v.  Kettleman  et  al.,  14 
Iowa,  173. 

IX.  Thb  Fosbcloburb  of  Mobtgagss 

PKOFEB. 

a.  In  general. 

166.  Statute  oonstrued.  The  first  section  of 
the  act  entitled  "  An  act  concerning  the  fore- 
closure of  the  mortgages,  and  amendatory  of 
chapter  118  of  the  Code  of  1857,  approved  Feb- 
ruary 25, 1858,"  was  not  intended  to  interfere 
with  the  contracts  of  parties,  nor  to  prohibit 
them ;  nor  does  it  take  away  the  force  of  section 
2097  of  the  Code.  It  was  only  intended  to  take 
away  the  summary  foreclosure  of  mortgages  by 
the  sheriff,  without  action,  as  provided  by  chap- 
ter 118,    Fanning  v.  Kerr,  7  Iowa,  450. 

167.  Action  to  foreclose  is  in  equity.  The 
foreclosure  of  a  mortgage,  is  a  proceeding  in 
equity.  A  court  of  law  may  render  judgment 
for  the  debt,  but  cannot  order  a  sale  of  the 
mortgaged  property.  Kramer  v.  Bebmati,  9 
Iowa,  114;  Scott  v.  Simeral,  9  Ibid.  388. 

168.  Special  proceedings  imder  statute.  Is 
not  the  foreclosure  of  a  mortgage  under  chapter 
118  of  the  Code  of  1851,  a  special  statutory  pro- 
ceeding, partaking,  in  some  respects,  of  the 
nature  of  both  actions  at  law  and  proceedings 
in  equity?    Kramer  v.  Rebman^  9  Iowa,  114. 

169.  Pleading  and  evidence.  In  a  bill  to 
foreclose  a  mortgage,  a  statement  of  the  sub- 
stance of  such  instrument  is  all  that  is  required ; 
and  if  a  question  is  raised  in  relation  to  the 
mortgage,  a  certified  copy  is  admissible  in  evi- 
dence, where  the  original  is  not  within  the  con- 
trol of  the  party  wishing  to  use  the  same. 
Kretzer  v.  Bradetreet,  3  G.  Gr.  487.  See  further. 
Evidence,  vol.  I,  p.  449. 

b.  Parties,    * 

160.  All  parties  having  an  equity  of  redemp- 
tion should  be  made  parties.  In  the  foreclosure 
of  a  mortgage,  all  persons  having  an  equity  in 
the  redemption  should  be  made  parties  to  the 
suit  and  if  not  made  parties  the  decree  of  fore- 
closure does  not  bind  them.  Veach  v.  Schaup  et 
al.,  3  Iowa,  194 ;  Bedfield  v.  Hart,  12  Ibid.  855 ; 
and  cases  in  §  120,  ante. 
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161.  When  a  mortgagor  has  sold  his  equity 
of  redemption  and  all  right  to  the  property, 
subject  to  the  mortgage,  he  need  not  be  made  a 
party  to  the  bill  of  foreclosure.  Murray  v.  Cat- 
Utt  et  al.t  4  G.  Qr.  108 ;  Johnson  v.  MoneU,  13 
Iowa,  300 ;  8empU  v.  Lee  et  cU„  Ibid.  804. 

162.  No  interest  divested  without  making 
owner  a  party.  No  interest  in  mortgaged  prop- 
erty, though  acquired  subsequent  to  the  exe- 
cution of  the  mortgage  (in  the  absence  of  a 
power  of  sale),  can  be  divested  or  barred  with- 
out making  the  owner  a  party  to  the  foreclosure 
proceeding.  Cliase  v.  Abbott,  20  Iowa,  154,  and 
cases  in  §  120,  ante. 

163.  That  a  mortgagee  in  one  mortgage  was 
not  made  a  party  to  a  suit  to  foreclose  another 
mortgage  on  the  same  property  is  not  available 
as  an  objection  to  the  decree  of  foreclosure  to  a 
party  who  does  not  claim  any  interest  under 
the  mortgagee  who  was  not  a  party.  Bostoorth 
<fe  Allen  V.  FarenholZt  3  Iowa,  84. 

164.  Necessary  parties.  Subsequent  pur- 
chasers and  incumbrancers  are  proper,  but  not 
necessary  parties  to  a  foreclosure  proceeding. 
Heimstreet  v.  Winne,  10  Iowa,  430 ;  Donnelly  v. 
Buech,  15  Ibid.  99 ;  Street  v.  Seal  d  Hyatt,  16 
Ibid.  68. 

165.  Subsequent  mortgagees  and  purchasers 
are  proper,  but  not  indispensable  parties  to  fore- 
close a  mortgage  or  a  mechanics'  lien.  Skidds 
V.  Keys,  24  Iowa,  298  ;  Semple  v.  Lee  et  cU.,  13 
Ibid.  304. 

166.  When  a  promissory  note  is  executed  by 
one  party  and  is  secured  by  a  mortgage  executed 
by  another,  the  maker  of  the  note  is  not  a  neces- 
sary party'  to  a  proceeding  to  foreclose  the 
mortgage.    Deland  v.  Mershon,  7  Iowa,  70. 

167.  When  party  may  intervene.  Where  a 
mortgagor  has  conveyed  his  interest  in  mort- 
ged  premises  by  a  deed  containing  a  covenant  of 
warranty  against  all  incumbrances,  he  has  a 
sufficient  interest  in  a  suit  to  foreclose  the  mort- 
gage to  authorize  his  being  made  a  party  defend- 
ant thereto  on  his  own  application.  Oifford  v. 
Workman  et  al.,  16  Iowa,  34. 

168.  Administrator.  It  was  error  to  overrule 
a  motion  made  by  the  administrator  of  the  mort- 
gagor to  be  made  a  party  defendant  to  a  pro- 
ceeding to  foreclose  the  mortgage.  Huston  v. 
Stringham,  admr.,  et  al.,  21  Iowa,  36 ;  Barling- 
Urn  v.  Effey,  13  Ibid.  177. 

169.  When  heirs  should  be  made  parties. 
Where  title  to  the  mortgaged  property  is  in  the 


ancestor  at  time  of  his  decease,  the  heirs  should 
be  made  parties  to  a  foreclosure  suit.  Shields  v. 
Keys,  24  Iowa,  298. 

170.  When  defendant  oannot  ol^ect.  A  per- 
son claiming  an  interest  in  the  mortgaged  prem- 
ises, who  is  joined  as  a  defendant  in  a  proceeding 
to  foreclose  the  mortgage,  cannot  object  that  the 
mortgagors  are  not  served  or  in  court.  Williams 
V.  Meeker,  29  Iowa,  292. 

171.  Where  a  junior  incumbrancer  has  been 
made  a  party,  but  not  served,  the  other  defend- 
ants cannot  object  to  the  petition's  being  dis- 
missed as  to  him,  and  judgment  taken  against 
those  served.  Heimstreet  v.  Winnie  et  al.,  10 
Iowa,  430. 

172.  In  foreolosing  a  mortgage  on  the  home- 
stead, the  wife  is  not  always  a  necessary  party, 
but  to  make  her  so,  is  the  safer  practice  in  all 
cases,  and  necessary  to  bind  her  by  the  decree. 
Gh^ase  v.  Abbott,  20  Iowa,  154. 

173.  A  junior  mortgagee  may  be  made  a 
party  to  the  foreclosure  on  his  own  application, 
and  where  he  shows  an  interest  in  the  equity 
of  redemption  it  is  error  to  refuse  him.  Par- 
rott  V.  HugJies  et  aX. ,  10  Iowa,  459. 

174.  Prior  mortgagee.  It  is  not  essential  that 
prior  mortgagees  should  be  made  parties  to  a 
foreclosure,  because  their  interests  are  not  and 
cannot  be  touched  in  the  suit,  and  are  para- 
mount to  the  party  foreclosing.  Heimstreet  v. 
Winnie  et  al.,  10  Iowa,  430. 

176.  Dismissal  of  action.  Where  a  mortgagor 
has  conveyed  his  interest  in  mortgaged  prem- 
ises by  a  deed  containing  a  covenant  of  general 
warranty,  and  where  in  such  case  the  mortgagor 
intervenes  and  is  made  a  party  and  fails  to  show 
that  he  has  any  actual  interest,  or  it  appears 
that  the  claim  is  not  made  in  good  faith,  the 
court  may  dismiss  the  action  as  to  him,  making 
the  proper  order  in  reference  to  costs.  Oifford 
v.  Workman  et  al.,  15  Iowa,  34. 

c.  Foreclosure  for  installments. 

176.  May  foreclose  for  interest  before  prin- 
cipal is  due.  A  mortgage  conditioned  that  the 
maker  of  a  note  therein  described  shall  pay  the 
same  when  it  becomes  due,  "  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum 
from  date,  payable  annually  according  to  the 
tenor  and  eflfect  of  said  note."  may  be  foreclosed 
for  interest  due  before  the  maturity  of  the  note. 
Bahr  v.  Arndt  etal.^9  Iowa,  39 ;  Pope  v.  Burant, 
26  Ibid.  233. 
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177.  The  mortgagee  entered  into  the  posses- 
sion under  a  strict  foreclosure  of  a  portion  of  the 
mortgaged  premises  situated  in  the  State  of  New 
Hampshire.  The  property  was  incumbered. 
In  a  suit  on  an  installment  of  the  mortgage  debt 
subsequently  maturing  it  was  hM  that  the 
amount  due  should  be  ascertained  by  adding  to 
the  amount  of  the  debt  on  the  day  of  the  equity 
of  redemption  expired  the  amount  of  the  in- 
cumbrances, and  deduct  from  the  sum  thereof 
the  value  of  the  mortgaged  premises  (without 
rents  and  profits)  of  which  plaintiff  received  pos- 
session the  same  date.  WU^on  v.  WHMmt  4 
Iowa,  309. 

178.  Disposition  of  surplus.  Senible,  that 
where  mortgaged  land  which  is  indivisible  is 
sold  under  foreclosure  for  an  installment  due, 
and  for  a  larger  amount  than  the  same,  that  the 
court  will  retain  custody  of  the  surplus,  and 
have  it  applied  on  the  unpaid  installments  as 
they  fall  due.    McDotceU  v.  Lloyd, 22  Iowa,  448. 

179.  Where  proceedings  are  commenced  to 
foreclose  a  mortgage  given  to  secure  a  debt 
payable  by  installments  a  decree  may  be  ren- 
dered for  the  installments  due,  and  the  court 
retain  jurisdiction  of  the  cause  until  the  whole 
debt  fall  due,  and  then  order  a  decree  for  the 
same.  Ibid, 

d.  Defense  in  foreclosure, 

180.  After-acquired  title  inures  to  mortgagee. 
A  had  a  pre-emption  right  to  a  lot  of  land  be- 
longing to  the  United  States  and  sold  the  same 
to  B,  taking  back  a  mortgage  to  secure  the  con- 
sideration. B  afterward  purchased  the  land  of 
the  United  States  at  public  auction,  and  thus 
prevented  A  from  securing  the  fee  simple  title. 
HM,  that  B  could  not  set  up  his  title  acquired 
from  the  United  States  as  a  bar  to  the  foreclo- 
sure of  the  mortgage.  Whitesides  v.  Bush, 
Mot.  275. 

181.  A  title  acquired  by  the  mortgagor 

inures  to  the  benefit  of  the  mortgagee.  Ibid. 

182.  Homestead  rights.  In  an  action  to  fore- 
close a  senior  mortgage,  executed  by  the  hus- 
band, an  answer  by  a  junior  mortgagee,  alleg- 
ing that  the  mortgage  property  was  the  home- 
stead of  the  mortgagor  when  the  mortgage 
was  executed,  and  that  the  wife  did  not  join  in 
the  execution  of  the  same,  constitutes  a  good 
defense  to  the  action,  fiven  when  the  mortgagor 
makes  no  defense.  Alley  v.  Bay  etal.,9  Iowa, 
509. 


183.  Usmy.  A  defendant  in  a  proceeding  to 
foreclose  a  mortgage  may  set  up  usury  as  a 
defense  without  first  tendering  to  the  plaintiff 
the  amount  admitted  to  be  due.  Kuhner  v. 
BuU^,  11  Iowa,  419. 

184. who  can  plead.  A  junior  mort- 
gagee cannot  avail  himself  of  the  usury  in  the 
consideration  of  a  prior  mortgage.  HoUings- 
worth  V.  Swickard,  10  Iowa,  385 ;  Frost  v.  Shaw, 
10  Ibid.  491 ;  PoweUv.  Hunt  etal.^il  Ibid.  430. 

186.  Stipulation  for  attorney's  fee.  A  stipu- 
lation in  a  mortgage,  that  if  it  becomes  neces- 
sary to  foreclose,  a  reasonable  amount  shall  be 
allowed  as  an  attorney's  fee  and  taxed  as  part 
of  the  costs,  is  not  usurious ;  and  a  reasonable 
fee  may  be  recovered  as  part  of  the  costs,  with- 
out any  averment  in  the  petition  as  to  what 
amount  is  a  reasonable  fee.  Nelson  v.  Everett^ 
29  Iowa,  184 ;  WUUams  v.  Meeker,  Ibid.  292. 

186.  A  stipulation  in  a  mortgage  that  the 
mortgagor  shall,  in  case  it  becomes  necessary 
to  foreclose,  pay  a  reasonable  attorney's  fee 
therefor,  to  be  taxed  up  in  the  judgment 
against  him,  is  not  usurious  and  will  be  en- 
forced. Weatherby  v.  Smith,  30  Iowa,  181 ;  WH- 
liams  V.  Meeker,  29  Ibid.  292 ;  McOill  v.  Qriffln 
et  ux.,  32  Ibid.  445. 

187.  But  a  mortgagor  is  not  required  to  pay 
the  fees  of  an  attorney  employed  by  the  mort- 
gagee in  the  proceeding  to  foreclose,  nor  can  an 
attorney's  fee  be  charged  to  a  party  merely  be- 
cause he  executed  a  mortgage  to  indemnify  the 
mortgagee  for  indorsing  his  notes.  Bondurant 
V.  Taylor  et  al.,  8  Q.  Gr.  561. 

188.  Who  may  urge  defect  in  execution  of 
mortgage.  A  subsequent  grantee  of  mortgaged 
property,  who  has  purchased  the  same  assuming 
the  payment  of  such  mortgage,  cannot,  in  a  pro- 
ceeding to  foreclose,  object  to  the  mortgage  on 
the  ground  of  an  alleged  defect  in  the  manner  of 
execution,  when  the  mortgagor  does  not  inter- 
(>ose  any  objection  u(>on  that  ground.  '  Oreither 
V.  Alexander  et  al.,  15  Iowa,  470. 

189.  Bet-off  may  be  interxMsed.  A  set-off  or 
counter-claim  may  be  interposed  by  the  defend- 
ant in  a  proceeding  to  foreclose  a  mortgage. 
Moberly  v.  Alexander,  19  Iowa,  162. 

190.  Release  of  defendant.  In  the  foreclo- 
sure of  a  title  bond  it  is  a  sufficient  defense  by 
one  vendee  that  he  has  sold  out  all  his  interest 
to  his  co-defendant,  with  the  knowledge  and 
consent  of  the  plaintiff,  and  has  been  discharged 
from  liability  on  the  notes  by  the  giving  of  other 
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security  by  the  said  co-defendant.     Amu  v. 
Stockton  et  al.,  12  Iowa,  327. 

191.  Defects  in  title.  A  mortgagor  of  real 
estate  cannot  enjoin  the  foreclosure  of  a  mort- 
gage, executed  to  secure  the  unpaid  purchase- 
money  of  the  premises  on  account  of  defects  in 
the  title,  of  which  he  was  cog^iizant  when  he 
received  the  deed.  Orocker  v.  Robertson,  8 
Iowa,  404 ;  FincUay  v.  Kettleman  ei  al.,  14  Ibid. 
173.  As  to  failure  of  title,  as  a  defense  to  notes 
given  for  purchase-money,  see  Bills,  Notes 
AND  Checks. 

192.  The  failure  of  a  school  fund  commis- 
sioner to  ^ave  tbe  property  mortgaged  tqhim 
appraised  as  required  by  law,  does  not  discharge 
the  sureties  on  the  note  executed  by  the  bor- 
rower, or  affect  the  validity  of  the  mortgage. 
State  V.  WHiey  etal.,15  Iowa,  155. 

0.  Dec7'ee  of  foreclosure, 

193.  Decree  of  foreclosure:  correcting  mijik 
take.  In  a  decree  of  foreclosure  it  is  not  com- 
petent for  the  district  court  to  order  the  sale  of 
lands  not  described  in  the  mortgage,  when  no 
foundation  has  been  laid  for  a  correction  of  a 
mistake  therein.  WiUdnson  v.  Daniels,  1  G.  Qr. 
179. 

194.  When  decree  may  be  entered  without 
filing  oross-bilL  In  a  proceeding  in  equity  to 
enjoin  the  summary  foreclosure  of  a  mortgage, 
under  chapter  118  of  the  Code  of  1851,  the  court, 
under  section  2084,  may  decree  a  foreclosure  of 
the  mortgage,  in  favor  of  the  respondent,  with- 
out his  filing  a  cross-bill  praying  for  that  relief, 
or  his  making  such  a  prayer  in  his  answer,  and 
causing  that  to  stand  for  a  cross-bill.  WestfaU 
et  ux.  V.  Lee  et  al.,  7  Iowa,  12. 

196.  Cannot  decree  stay  of  execution.  Where 
the  district  court  renders  a  decree  of  foreclosure 
on  a  mortgage,  and  awards  a  special  execution, 
it  possesses  no  power  to  order  a  stay  of  the  exe- 
cution for  a  given  time.  Carroll  v.  Reddington, 
7  Iowa,  388. 

196. Where    a  mortgagee   comes    into 

court,  and  asks  judgment  for  his  debt,  and  for  a 
sale  of  the  premises  specified  in  the  mortgage 
he  has  a  right  to  require  that  the  security  shall 
be  effective,  and  that  the  judgment  shall  be  col- 
lected within  the  same  time  as  in  an  ordinary 
action.  Ibid, 

197.  Where  the  petition  aalcs  a  Judgment  on 
the  note,  and  a  fbreclostire  of  the  mortgage, 
there  is  no  union  of  law  and  equity  in  one  pro- 


ceeding ;  and  the  judgment  prayed  for  is  author- 
ised by  section  2084  of  the  Code.  Cooley  v. 
ffobart  et  at.,  8  Iowa,  358. 

198.  The  character  of  a  Judgment  entry  in 
foreclosure  discussed.  Cooper  v.  Miller  et  al.,  10 
Iowa,  532 ;  Duncan  v.  Jffobart  et  al,,  8  Ibid.  337 ; 
Dickerson  v.  Davis,  12  Ibid.  858. 

199.  Relief  must  be  prayed  for.  A  decree  in 
foreclosure  should  not  give  the  plaintiff  relief 
not  prayed  for  in  the  petition.  MeOlaughlin  v. 
0*Rourke,  12  Iowa,  459. 

200.  A  court  of  equity  will  not  make  a  decree 
of  foreclosure  against  a  defendant,  when  the  bill 
asks  for  no  decree  against  such  defendant. 
Mobley  v.  Dubuque  Gas  Light  and  Coke  Company 
et  al.,  11  Iowa,  71. 

201.  Decree  aflfecting  equity  of  redemption. 
A  decree  cutting  off  and  barring  the  lien  of  a 
junior  incumbrancer,  in  a  proceeding  to  fore- 
close a  mortgage,  does  not  have  the  effect  to  de- 
prive him  of  any  right  he  may  have  under  the 
"  Act  to  provide  for  the  redemption  of  real  es- 
tate on  foreclosure,"  approved  April  2,  1860. 
Watts  V.  WJiiU,  12  Iowa,  330. 

26i2.  In  a  decree  foreclosing  a  Junior  mort- 
gage, a  senior  mortgagee  may  be  ordered  to  ex- 
haust all  other  property  described  in  the  senior 
mortgage,  in  the  satisfaction  of  his  claim  before 
resorting  to  that  which  is  described  in  the  junior 
mortgage.    Swift  v.  Conboy  et  al.,  12  Iowa,  444. 

203.  Effect  of  decree  on  Joint  obligors.  A 
decree  in  foreclosure  which  finds  and  determines 
the  order  and  amount  of  the  several  liens  on 
the  mortgaged  premises,  and  finds  and  adjudges 
that  there  is  due  from  a  firm  of  which  the  mort- 
gagor is  a  member,  to  another  defendant,  a  cer- 
tain sum  on  a  copartnership  note,  secured  by  a 
junior  mortgage,  and  orders  a  sale  of  the  mort- 
gaged property  for  the  payment  of  the  same, 
without  giving  the  holder  a  full  and  complete 
remedy  against  such  mortgagor,  does  not  operate 
to  discharge  the  other  joint  obligors.  BecUl  v. 
West  et  al.,  13  Iowa,  61. 

204.  Sale  and  application  of  proceeds.  A 
court  of  equity  may  decree  the  sale  of  property 
conveyed  by  an  absolute  deed  for  the  security 
of  a  debt,  and  order  the  application  of.  the  pro- 
ceeds arising  therefrom  to  the  satisfaction  of 
the  debt  thus  secured,  and  the  balance  remain- 
ing thereafter  to  the  satisfaction  of  other  incum- 
brancers.   Fifield  V.  Ogston,  12  Iowa,  218. 

206.  Where  no  personal  Judgment  can  be 
rendered  against  wife.    No  personal  judgment 


MOBTGAGES  AND  DEEDS  OF  TRUST. 


759 


Decree  of  Foreclosure. 


can  be  rendered  againet  the  wife  of  a  mortgagor, 
in  a  foreclosure  proceeding,  where  it  is  not  alleged 
in  the  petition  that  the  debt  secured  by  the  mort- 
gage is  one  for  which  her  separate  property  is 
liable.  MeOlaughlin  v.  (yRaurke,  12  Iowa,  459. 
See  Lyon  v.  Metcalf,  12  Ibid.  93;  Carson  v.  Un- 
dertooody  Ibid.  52. 

206.  Where  the  hosband  and  wife  Joined,  in 
the  ezeoution  of  a  deed  to  secure  the  payment 
of  notes  executed  by  the  husband  alone ;  ?ield, 
that  a  decree  ordering  a  general  execution 
against  the  property  of  both  the  husband  and 
wife  to  satisfy  a  balance  due  on  the  notes,  after 
the  application  of  the  proceeds  arising  from  the 
sale  of  the  property  described  in  the  deed,  was 
erroneous.  Anderson  et  ux.  ▼.  Reed  et  al.,  11 
Iowa,  177. 

207.  Personal  Judgment  against  subsequent 
purchaser.  In  the  f o  reclosure  of  a  mortgage 
it  is  error  to  render  a  personal  judgment  against 
a  subsequent  purchaser  of  the  mortgaged  premi- 
ses, who  was  not  a  party  to  either  the  note  or 
mortgage.    Carleton  t.  Bf/ington,  24  Iowa,  172. 

208. against  mortgagor.  Where  a  mort- 
gage is  made  by  one  party  to  secure  the  debt  of 
another,  the  mortgagor  signing  no  note  and  be- 
coming liable  in  no  other  way  than  by  the  terms 
of  the  mortgage,  no  general  execution  can  be 
awarded  against  the  mortgagor.  Chittenden  db 
Co.  V.  Oossage,  18  Iowa,  157.  But  see  contra 
Veland  v.  Mershon,  7  Ibid.  70,  from  w]iich  the 
present  case  is  distinguished. 

209.  Section  8662  of  the  Revision  of  1860, 
authorizing  general  execution  against  the  mort- 
gagor where  the  proceeds  arising  from  the  sale 
of  the  mortgaged  premises  are  insufficient  to 
satisfy  the  mortgage  debt,  does  not  apply  to 
mortgages  executed  by  others  than  the  debtor. 
Ibid, 

210.  case  explained.  Deland  v.  Mershon 

€t  itx,,  7  Iowa,  70,  was  a  case  in  which  one  of  the 
mortgagors  was  personally  liable,  and  is  not  in- 
consistent with  this.  Ibid. 

211.  Possession.  In  a  foreclosure  proceeding, 
it  is  competent  for  the  court  to  make  an  order 
for  the  delivery  of  the  possession  of  the  premi- 
ses and  enforce  the  same  by  proper  writ.  Mar- 
tin Y.  Jones  db  JBUderbrand,  15  Iowa,  240. 

212.  Only  so  much  of  mortgaged  premises 
as  is  neoessary  to  satlJify  the  debt  should  be 
sold.  A  decree  in  the  foreclosure  of  a  mortgage 
should  order  a  sale  of  only  so  much  of  the 


mortgaged  premises  as  may  be  necessary  to  sat- 
isfy the  mortgage  debt  and  costs.  It  is  error  to 
order  a  sale  of  the  entire  premises,  and  a  pay- 
ment of  the  balance  remaining  after  satisfying 
such  debt  and  costs  into  court.  Malony  v.  For 
tune  et  ux.,  14  Iowa,  417. 

213.  A  decree  in  foreclosure  ordered  "  that 
special  execution  issue  against  said  defend- 
ants for  the  sale  of  said  property  according 
to  law/'  etc.,  etc.  Held,  that  while  the  decree 
should  follow  the  statute  and  order  a  sale 
of  so  much  of  the  property  as  is  necessary  to 
satisfy  the  mortgage,  the  defect  was  one  of  form 
merely.  TreSber  et  al.  v.  8hafer  et  al.,  18  Iowa,  29. 

214.  Bzecutriz:  devisee^  In  a  proceeding 
to  foreclose  a  bond  as  a  mortgage,  brought  by 
an  executrix,  who  was  also  a  devisee  of  the 
notes  secured  by  the  bond,  and  of  the  legal  title 
to  the  property  therein  described,  the  decree 
should  order  the  execution,  upon  the  payment 
of  the  sum  due  by  the  defendant,  of  a  deed  by 
the  plaintiff,  as  devisee  instead  of  as  executrix. 
Ghimmell,  executrix,  v.  Warner,  21  Iowa,  11. 

216.  Qeneral  ezeoution.  A  decree  foreclos' 
ing  a  title  bond  as  a  mortgage  may  properly 
award  a  general  execution  for  any  balance  re- 
maining due  after  a  sale  of  the  property  on  a 
special  execution.  Ibid. 

216.  Oljootionfl  to  form  of  decree.  Objec- 
tions to  the  form  of  a  decree,  in  foreclosure, 
should  be  presented  to  the  court  in  which  the 
decree  was  entered,  before  appeal.  Treiber  et  al. 
V.  Shqfer  etal.,  IS  Iowa,  29. 

217.  Bffect  of  decree.  When  a  subsequent 
incumbrarcer  was  not  a  party  to  a  foreclosure 
procecnling  at  the  time  the  decree  was  entered 
thereon,  nor  at  the  time  of  sale,  but  was  after- 
ward served  with  the  original  notice  of  the 
pendency  of  the  foreclosure  proceeding,  in  which 
no  reference  was  made  to  the  sale,  and  no  rights 
were  claimed  under  the  sale  in  the  petition,  it 
was  held,  that  a  decree  by  default  against  him, 
on  such  notice  and  petition,  "  barring  and  fore- 
closing him  of  any  equity  he  might  have  in 
said  lands,  by  virtue  of  his  mortgage,  and  that 
he  have  no  right  to  redeem  the  same,''  did  not 
cut  off  his  right  to  inquire  into  the  regularity 
of  the  sale.     WhUe  v.  Watts,  18  Iowa,  74. 

218. oonstniotion  o£  The  petition  in  the 

foreclosure  of  a  junior  mortgage  referred  to  a 
senior  deed  of  trust  as  a  prior  lien,  made  the 
cestui  que  trust  a  party,  but  expressly  waived 
any  personal  claim  against  him  ;  the  prayer  was 
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general  to  bar  the  equity  of  redemption  and  for 
general  relief  ;  the  mortgage  in  suit  recited  upon 
its  face  that  it  was  subject  to  the  deed  of  trust ; 
the  decree  was  taken  pro  confesao,  and  declared 
*  the  equity  of  such  cestui  que  trust  barred  from 
the  time  of  sale ;  the  sale  under  the  deed  was 
prior  to  the  sale  under  the  decree.  UM^  1. 
That  the  decree  must  be  understood  and  con- 
strued in  connection  with  the  facts  stated  in  the 
petition  and  the  prayer  based  thereon,  and 
should  not  be  regarded  as  postponing  the  right 
of  the  senior  lien  holder.  2.  That  the  sale 
under  the  deed  of  trust  before  the  sale  under 
the  decree,  foreclosed  and  barred  all  the  equi- 
ties in  the  premises  sold  under  the  mortgage 
and  decree  from  the  date  of  such  sale.  Stand- 
Uh  Y.  Dow  et  cU.,  21  Iowa,  368. 

219.  Decree  valid  though  subsequent  pur- 
chaser was  not  party  to  the  foreolosure.  A 
decree  of  foreclosure  and  sale  thereunder  is  not 
void  because  a  subsequent  purchaser  of  part  of 
the  mortgaged  premises  was  not  made  a  party 
to  the  foreclosure  proceeding.  The  purchaser 
in  such  case  merely  holds  the  equity  of  redemp- 
tion, which  he  may  enforce  by  a  proceeding 
therefor.    Douglas  et  al.  v.  Bishop,  27  loi^a,  214. 

220.  in  subsequent  proceeding  to  re- 
deem. Where  after  a  foreclosure  and  sale  a 
second  action  is  brought  for  the  purpose  of  cut- 
ting off  junior  incumbrances  or  purchasers  who 
were  not  parties  to  the  first  foreclosure,  the 
plaintiff  may  have  a  decree  for  immediate  pos- 
session, unless  they  redeem  at  once.  Thatcher 
V.  ITaun  et  al.,  12  Iowa,  308 ;  WhUe  v.  Hampton 
et  al,,  13  Ibid.  259 ;  Martin  v.  Jones  &  Hilde- 
brand,  15  Ibid.  240. 

/.  The  sale :  by  summary  proceedings,  and 

under  decree. 

(1)  QeneraUy, 

221.  Foreclosure  can  only  be  effected  by 
sale.  The  foreclosure  of  a  mortgage  in  this 
State  can  be  effected  only  by  a  sale  of  the  mort- 
gaged premises,  in  pursuance  of  an  order  of  the 
court.  The  strict  foreclosure  of  the  old  chan- 
cery practice  is  not  recognized  by  the  Code. 
Kramer  v.  Eebman,  9  Iowa,  114. 

222.  Summary  proceedings.  Where  one  of 
the  requirements  of  chapter  118  of  the  Code  of 
1851  could  not  be  complied  with  in  a  summary 
proceeding  to  foreclose  a  mortgage,  it  was  the 
duty  of  the  mortgagee  to  proceed  by  action  in 
the  district  court ;  and  a  sale  made  in  the  sum- 


mary manner  therein  provided,  without  a  com- 
pliance with  all  the  requirements  therein 
expressed,  is  void.  Dutton  v.  Cotton,  10  Iowa, 
408.  ' 

223. taking  effect  of  statute.     The  act 

concerning  mortgages,  approved  February  25, 
1858,  took  effect  on  the  twentieth  day  after  the 
last  publication  thereof  —  that  is,  on  the  twen- 
tieth day  after  the  27th  day  of  February,  A.  D. 
1858 ;  and  a  sale  made  by  summary  foreclosure 
on  the  6th  day  of  March,  1858,  was  not  affected 
by  the  statute.  Code  of  1851,  paragraph  21. 
Thatcher  v.  Haun  et  aL,12  Iowa,  808. 

224. is  a  Judicial  sale.    A  foreclosure 

by  notice  and  sale  under  the  provisions  of  the 
Code  of  1851  is  a  "Judicial  sale,"  within  the 
meaning  of  chap.  151,  act  of  1862.  Sturdetant 
V.  Norris  et  al.,  30  Iowa,  65. 

226. sheriff  acts  as  agent.    In  summary 

proceedings  for  the  foreclosure  of  mortgages 
by  advertisement  and  sale  under  chapter  118, 
Code  of  1851,  the  sheriff  acted  as  the  agent  or 
trustee  of  the  parties,  and  not  in  a  judicial 
capacity.    Boyd  v.  EUis,  11  Iowa,  97. 

226.  liien  of  judgment:  general  execution: 
sale.  A  sale,  by  a  sheriff',  of  mortgaged  property , 
under  a  general  execution  issued  to  enforce  a 
j  udgment  in  which  no  special  lien  is  ordered, 
does  not  affect  the  rights  of  subsequent  incum- 
brancers who  are  not  parties  to  the  proceeding. 
Redfield  v.  Hart,  12  Iowa,  355. 

227.  Sale  and  subsequent  agreement  Where, 
after  a  sale  of  real  estate  by  the  sheriff*,  in  fore- 
closure, the  parties  agreed  that  the  defendant 
should  remain  in  possession  until  a  certain  date, 
when  he  should  yield  up  all  claim  to  the  land  to 
the  mortgagee  and  purchaser,  on  condition  that 
the  decree  should  be  credited  $1,200  more  than 
the  amount  of  the  bid ;  and  where  it  appeared 
that  this  left  $200  still  due  the  respondent,  for 
which  he  subsequently  obtained  a  decree  of  fore- 
closure of  another  mortgage  given  to  secure  the 
same  debt,  upon  other  lands  in  another  county  ; 
it  was  held,  that  the  transaction  involved  notliing 
inequitable,  and  nothing  which  entitled  the 
mortgagor  to  equitable  relief.  Carr  et  ux.  v. 
Hunt,  14  Iowa,  206. 

228.  Sale  under  a  power  j  presumption.  In 
a  sale  of  land  by  the  mortgagee  under  a  power 
contained  in  the  mortgage,  and  which  was  to  be 
exercised  in  case  of  the  happening  of  a  certain 
contingency,  it  will  be  presumed,  in  the  absence 
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of  proof  to  the  contrary^that  the  contingezicj  had 
arisen  before  the  sale.    Pop6  y.  Durant,  26  Iowa, 

229.  Authority  to  selL  Where  a  mortgage 
stipulated  that  the  mortgagee,  on  the  non-pay- 
ment of  taxes  by  the  mortgagor  on  the  premises 
before  sale  thereof,  might  sell  the  premises  at 
public  auction  or  vendue ;  held,  that  the  prem- 
ises having  been  sold  for  taxes,  the  mortgagee 
had  authority  to  sell  under  the  power,  precisely 
as  though  there  had  been  default  in  paying  the 
principal  debt  at  its  maturity.  Pope  v.  Durant, 
26  Iowa,  288. 

(2)  Setting  aside  sale. 

230.  Bale  in  gross.  A  sale  of  several  dis- 
tinct parcels  of  land  described  in  the  mortgage 
en  masse  instead  of  in  parcels,  constitutes  suffi- 
cient ground  for  setting  the  sale  aside,  and  order- 
ing a  resale.  {Boyd  v.  BUis,  11  Iowa,  97,  and  the 
cases  therein  cited ;  Qrapengether  v.  Fejervary, 
9  Ibid.  168 ;  Singleton  v.  Scott,  11  Ibid.  589  ; 
Bradford  v.  Limpus,  18  Ibid.  424.)  Lay  v.  Gib-, 
bons  et  al.,  14  Iowa,  877. 

231.  When  a  mortgagee  proceeded  to  fore- 
close his  mortgage  in  the  summary  manner 
provided  by  chapter  118,  Code  of  1851,  and  the 
mortgagor  demanded  a  sale  of  the  mortgaged 
property  in  parcels,  commencing  with  one  lot, 
the  value  of  which  was  sufficient  to  discharge 
the  debt,  which  was  refused  by  the  sheriff 
under  instructions  by  the  mortgagee,  and 
another  parcel  exceeding  in  value  the  amount 
of  the  debt  was  sold.  EM,  1.  That  the  sale 
was  not  conducted  in  accordance  with  the  re- 
quirements of  section  2091,  Code  of  1851.  2. 
That  in  such  summary  proceedings,  under  a 
statute,  the  requirements  of  the  statute  must 
be  substantially  complied  with.  8.  That  the 
sale  was  invalid  and  should  be  set  aside  on  the 
application  of  the  proper  party.  Qrapengether 
V.  Fejervary,  9  Iowa,  163. 

232.  When  property  is  divisible  it  must  be 
divided.  In  the  foreclosure  of  a  mortgage,  if 
the  mortgage  property  is  susceptible  of  di- 
vision, only  so  much  should  be  sold  as  may 
be  necessary  to  satisfy  the  mortgage  debt ;  and 
a  refusal  by  the  sheriff  to  sell  in  parcels  when  the 
value  of  the  property  exceeds  the  debt,  and 
it  may  be  divided,  invalidates  the  sale.  Ibid. 

See  further,  Jttdicial  Salsb. 
Vol.  2.  —  96 


(8)  Bighis  of  the  purchaser. 

233.  Right!  of  purohaser  relate  baok  to  de- 
cree. B.  had  a  mortgage  upon  premises  dated 
April,  1841,  and  duly  recorded ;  decree  of  fore- 
closure in  May,  1842 ;  sale  in  October  following, 
and  sheriff's  deed  executed  and  filed  for  record 
October  27,  1848.  fl.  claimed  title  under  a 
judgment  obtained  October  7,  1848,  sheriff's 
deed  to  R.  and  J.  executed  and  recorded  in 
March,  1844,  and  in  July,  1846,  deed  from  R. 
and  J.  to  H.  It  was  held,  that  the  delay  in  exe- 
cuting the  sheriff's  deed  to  B.  oonld  not  preju- 
dice his  title  and  that  the  deed  to  B.  related 
back  to  the  sale,  decree  and  mortgage,  and  secured 
to  him  the  title  over  H.    BeU  v.  HaU,  4G.  Gr.  68. 

234. with  notice.  Where  H.  executed  a 

mortgage  upon  a  steam-mill  to  G.  to  secure  the 
payment  of  a  sum  of  money,  the  title  to  the  land 
being  in  one  C.  who  had  entered  into  a  contract  to 
convey  the  same  to  the  mortgagor ;  after  which 
the  mill  was  purchased  by  A.  and  others,  who 
procured  a  conveyance  of  the  land  on  which  it 
stood  from  C.  and  who  purchased  with  full 
knowledge  of  all  the  circumstances,  and  with 
the  full  understanding  that  the  mortgage  debt 
should  be  fully  paid,  it  was  h^d,  1.  That  in  a 
proceeding  to  foreclose  the  mortgage,  the  pur- 
chasers were  properly  made  parties ;  2.  That  the 
purchasers  took  their  title  subject  to  the  mort- 
gage.    Greither  v.  Alexander  et  al.,  15  Iowa,  470. 

236.  fraudulent     sales:    redemption. 

Where  one  mortgagee  acting  under  a  power  of 
sale  in  the  mortgage  sells  the  mortgaged  prop- 
erty to  a  purchaser  who  buys  for  the  benefit  of 
a  co-mortgagee,  at  about  one  sixth  of  the  actual 
value  of  the  property,  it  was  Iield,  that  the  pur- 
chaser did  not  acquire  a  title  to  the  property 
divested  of  the  equity  or  right  of  redemption 
in  the  mortgagor,  or  ju*nior  mortgagee.  Alger 
V.  Farley  and  Chrisman  et  al.,  19  Iowa,  518. 

236.  Rights  of  purchaser  under  senior  mort- 
gage. The  purchaser  of  the  mortgaged  premi- 
ses at  a  sale  under  a  proceeding  to  which  a 
subsequent  mortgagee  or  lien  holder  was  not 
made  a  party  stands  in  the  position  of  an 
assignee  of  the  senior  mortgagee,  and  as  such 
he  is  entitled  to  interest  on  the  prior  mortgage 
until  it  is  redeemed,  and  is  liable  to  account  for 
the  rents  and  profits  and  waste  arising  while  he 
is  in  possession  of  the  mortgaged  premises. 
A7ison  V.  Anson,  20  Iowa,  56. 

237.  A  purchaser  in  foreclosure  under  a 
senior  mortgage,   by  proceedings  to  which  a 
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junior  mortgagee  was  not  a  partj,  cannot,  hy  a 
puh;liase  of  the  premises  at  tax  sale,  acquire  any 
riglit  wliicli  will  preclude  such  junior  mortgagee 
from  redeeming  the  premises  hy  tendering  the 
proper  amount.  Ibid. 

238.  Sale  under  unauthorized  foreoloflure. 
When  the  holder  of  negotiable  notes  secured  by 
mortgage  indorses  the  same  in  blank  to  an  at> 
torney  for  collection  who  in  fraud  of  his  client's 
rights  forecloses  the  mortgage  in  his  own  name 
and  obtains  a  decree  thereon  which  he  afterward 
assigns  as  collateral  to  a  creditor  of  his  who  is- 
sues execution  thereon  and  buys  in  the  mort- 
gaged premises  thereunder  which  he  afterward 
sells  to  innocent  purchasers,  such  purchasers 
will  not  be  disturbed  in  their  title  at  the  suit  of 
the  owner  of  the  notes  who  seeks  to  charge 
them  with  the  result  of  his  own  misfortune  or 
folly  in  thus  indorsing  the  notes  in  blank. 
Stutzman  v.  Payne  et  al.,  23  Iowa,  17. 

(4)  AppliccUion  of  proceeds. 

239.  Order  of  payment  In  the  absence  of 
any  legal  or  binding  agreement,  where  a  mort- 
gage is  executed  to  secure  the  payment  of  two 
or  more  notes,  maturing  at  different  times,  the 
proceeds  arising  from  a  foreclosure  of  the  mort- 
gaged premises  should  be  applied  to  the  pay- 
ment of  the  notes  in  the  order  in  which  they 
fall  due,  whether  in  the  hands  of  an  original 
payee  or  assignee,  and  without  reference  to  the 
order  or  time  of  their  assignment.  Isett  dh  Brew- 
ster V.  Lucas  et  al.,  17  Iowa,  503. 

240.  Notes  secured  by  the  same  mortgage 
should  be  paid  out  of  the  fund  arising  from  the 
foreclosure  of  the  mortgage,  in  the  order  in 
which  they  mature.  Hinds  v.  Mooers  et  cU.,  11 
Iowa,  211 ;  Bud^r  v.  Carey,  13  Ibid.  274  ;  Massie 
V.  Sharpe  et  at.,  13  Ibid.  642 ;  Qrapengether  v. 
Fejervary,  9  Ibid.  163  ;  Bankin  et  al.  v.  May  or  ^ 
Ibid.  297  ;  The  Bank  of  the  State  of  Indiana  v. 
Anderson^  14  Ibid.  544;  McClunn  v.  Burns,  16 
Ibid;  591. 

241.  A  debtor  executed  a  mortgage  to  secure 
the  payment  of  a  sum  six  months  after  date,  and 
a  further  sum  two  years  after  date.  The  mort- 
gagee assigned  a  portion  of  the  sum  last  men- 
tioned to  G.,  and  the  remainder  of  it  to  R.  The 
proceeds  of  the  foreclosure  should  be  applied  : 

1.  To  the  satisfaction  of  the  sum  first  maturing. 

2.  To  the  satisfaction  pro  rata  of  the  claims  of 
the  assignees  of  the  sum  last  maturing.  Buder 
V.  Carey  et  al.,  13  Iowa,  274. 


242.  While  the  surpluB  moneys  arising  from 
the  sale  of  mortgaged  premises  in  foreclosure, 
when  remaining  in  the  hands  of  the  sheriff,  or 
under  the  control  of  the  court,  belongs  to  subse- 
quent lien-holders  in  the  order  of  their  priority, 
and  should  be  so  awarded  by  the  court ;  yet  when 
the  execution  does  not  direct  the  disposition  of 
such  surplus,  and  the  sheriff,  acting  in  good  faith 
and  without  knowledge  of  subsequent  liens, 
applies  the  money  upon  other  executions  in  his 
hands  against  the  mortgagor,  he  is  not  liable 
therefor  to  such  lien-holders.  The  County  of 
Polk,  for  the  use  of  the  School  Fund,  v.  Sypher  et 
al.,  17  Iowa,  358. 

243.  Account :  incumbrances.  Chapter  118 
of  the  Code  of  1851  contemplates  the  taking  of 
an  account,  the  ascertainment  of  the  amounts 
and  dates  of  the  several  incumbrances  on  the 
mortgaged  property,  and  the  payment  of  the 
same  in  the  order  of  their  priority.  Kramer 
V.  Betnnan,  9  Iowa,  114. 

See  title,  Application  of  Payments,  vol.  I, 
p.  65. 

X.  Redemption. 
a.  By  mortgagor. 

244.  A  mortgagor,  after  foreclosure,  has,  un- 
der the  act  of  August  17,  1842,  a  right  to  re- 
deem and  may  remain  in  possession  for  fifteen 
months,  the  time  allowed  to  redeem.  Jamason 
V.  FoU,  Mor.  490. 

246.  The  mortgagee  entered  into  the  posses- 
sion of  a  portion  of  the  mortgaged  premises  un- 
der a  decree  of  strict  foreclosure  made  on  the 
maturing  of  ope  installment  of  the  mortgage 
debt,  and  remained  in  possession  until  the  ex- 
piration of  the  time  allowed  for  redemption. 
It  was  held  that  an  action  upon  an  Installment 
subsequently  maturing  did  not  open  the  fore- 
closure, and  revive  the  mortgagor's  right  to  re- 
deem.    Wilson  v.   Wilson,  4  Iowa,  309. 

246.  When  the  mortgagee  entered  under 
a  decree  of  strict  foreclosure  a  part  of  the 
mortgaged  premises  and  neither  entered  nor 
caused  to  be  sold  another  portion,  it  was  held 
that  the  latter  portion  fell  back  to  the  mort- 
gagor, and  that  he  was  not  entitled  to  be  al- 
lowed any  thing  therefor  in  an  action  on  a  sub- 
sequent installment  maturing  on  the  mortgage 
debt.  Ibid. 

247.  Prior  to  Reyision  of  1860,  mortgagor 
must  redeem  before  sale.  The  sale  of  mort- 
gaged property  pursuant  to  an  order  of  a  court 
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foreclosing  tlie  mortgage,  under  the  law  as  it 
stood  prior  to  I860,*  barred  and  cut  off  all  equity 
of  redemption.  The  mortgagor  or  any  incum- 
brancer may  redeem  at  any  time  before,  but 
not  after,  sale,  by  paying  to  the  mortgagee  the 
principal  debt,  with  interests  and  costs.  Kramer 
Y.  Rebman,  9  Iowa,  114 ;  Stoddard  v.  Hayes,  12 
Ibid.  576;  Stoddard  v.  Forbes,  13  Ibid.  296: 
Wagner  v.  Oalyear,  Ibid.  598  ;  Martin  v.  Jones 
db  HUdebrand,  16  Ibid.  246. 

248.  There  is  no  redemption  of  mortgaged 
property  after  sale  in  foreclosure ;  and  in  a  de- 
cree of  foreclosure  no  particular  words  cutting 
off  the  equity  of  redemption  are  necessary. 
Stoddard  v.  Forbes  et  al„  18  Iowa,  296. 

249.  Receiving  redemption  money.  While 
neither  the  mortgagor  nor  his  assignee  has  the 
right  to  redeem  mortgaged  premises  after  sale 
in  foreclosure,  if  the  mortgagee  or  purchaser 
accepts  money  tendered  for  the  purpose  of 
redeeming,  and  executes  a  receipt  therefor, 
specifying  that  it  is  for  that  purpose,  he  will  be 
estopped  from  denying  such  right.  Jbid, 

260. effect  of  redemption.  A  redemp- 
tion of  mortgaged  premises  after  sale  in  fore- 
closure has  the  effect  to  restore  the  parties  to 
the  position  they  occupied  before  the  sale  ;  the 
amount  paid  for  the  redemption  being  paid  on 
the  mortgage  debt,  and  the  mortgaged  property 
remaining  liable  for  any  balance  of  such  debt 
remaining  unpaid.  Ibid. 

261.  Mortgagee  in  poflsesaion:  improve- 
mentfl :  rents  and  profits.  In  an  action  to  re- 
deem from  a  mortgagee,  it  appears  that  the  mort- 
gagee had  been  in  possession  of  the  premises 
for  a  period  of  nearly  ten  years ;  that  he  made 
valuable  and  lasting  improvements  thereon ;  and 
that  the  mortgagor  must  have  known  that  the 
mortgagee  was  making  the  improvements  ;  and 
there  was  no  evidence  to  show  that  the  former 
interposed  any  objection  to  the  erection  of  such 
improvements ;  the  mortgagee  was  allowed  the 
value  of  his  improvements,  he  accounting  for 
the  rents.    Montgomery  v.  Chadwiek,  7  Iowa, 

*  Under  tbe  Code  of  1851,  previous  to  the  pas- 
sage of  chap.  103,  Laws  of  I860,  and  giving  to 
mortKaf^ors  the  right  to  redeem,  there  was  uo 
redemption  from  sales  in  foreclosure  of  mort- 
gages. The  rule,  therefore,  recognized  in  the 
adjudications  previous  to  18G0,  under  the  Code 
was  changed  by  the  following  sections  of  the 
appraisement  act.  Rev.  1860,  page  610,  to  wit : 

Section  3360.  Be  t  tnactal  by  the  Qeneral  Amscmhln 
of  the  State  of  Joira,  That  no  goods,  chattels,  lands 
or  tenements  shall  be  sold  on  execution  issued  from 
any  court,  for  less  than  two-thirds  of -the  fair  value 


114;  S.  0.,  15  Ibid.  604;  Ten  Eyck  v.  Oasad  d 
Bowley,  Ibid.  524. 

262. The  general  rule  is,  that  a  mort- 
gagee in  possession  is  not  entitled  to  be  paid,  or 
allowed  for  improvements,  as  he  is  for  neces- 
sary repairs  in  cases  of  redemption  ;  yet  under 
some  circumstances  he  may  be  allowed  for  val- 
uable and  lasting  improvements  which  increase 
the  value  of  the  estate.  Ibid, 

263. When  a  mortgagee  in  possession  of 

mortgaged  premises,  in  consequence  of  the 
lapse  of  time  is  unable  to  render  an  account  of 
the  rents  and  profits,  he  should  be  charged  with 
a  fair  occupying  rent,  which  should  be  set  off 
against  the  debt,  and  limited  to  the  property  as 
it  was,  exclusive  of  the  improvements.  Ibid. 

264.  When  right  to  redeem  aooruea.  The 
right  of  action  to  redeem  from  a  mortgage  does 
not  accrue  to  the  mortgagor,  until  the  mort- 
gagee has  taken  possession  of,  or  began  to  hold 
the  premises  for  the  purpose  of  foreclosure.  Ibid. 

266.  The  time  when  a  mortgagee  takes  pos- 
session of  the  property,  or  began  to  hold  the 
premises  for  the  purpose  of  foreclosure,  must 
be  determined  from  the  acts  of  the  mortgagee, 
and  all  the  circumstances  of  the  case.  Ibid. 

266. When  the  mortgagee  in  possession 

is  allowed  for  improvements  made  upon  the 
premises,  and  required  to  account  for  the  rent, 
the  rent  is  to  be  calculated  by  the  improvements 
themselves,  as  well  as  on  th«'  iniu].  Ibid. 

267.  Tender.  In  a  petition  for  the  foreclosure 
of  a  junior  mortgage,  and  to  redeem  against 
a  senior  mortgage  it  is  not  necensary  to  ten- 
der the  amount  due  under  the  senior  mortgage 
when  the  petition  alleges  that  the  senior  mort- 
gagee is  in  possession  and  prays  an  account  of 
rents  and  profits  and  for  waste  committed,  and 
proffers  to  pay  the  balance  which  may  be  found 
due  on  the  senior  mortgage,  after  making 
proper  deductions  for  such  re?  ts,  profits  and 
waste.    Anson  v.  Anson,  20  Iowa,  56. 

268.  Under  I«aws  of  1860.  The  provisions 
of  an  "  act  to  provide  for  redemption  of  real  es- 

thereof,  at  the  time  of  sale,  exclusive  of  all  Hens, 
mortgages  or  Incumbrances  thereon,  except  as  here- 
inafter provided. 

Sec.  3371.  It  shall  be  lawful  for  any  Judgment 
debtor  to  have  his  real  estate  sold  on  execution  sub- 
ject to  redemption  as  Is  provided  by  law,  and  in 
caee  he  so  elects  before  a  levy  on  the  same  by  the 
officer  having  control  of  the  writ,  and  flies  his  notice 
in  writing,  of  election,  with  the  clerk  of  the  court 
issuing  the  writ,  the  officer  shall  proceed  to  sell,  sub- 
ject to  redemption,  and  shall  execute  to  tbe  pur- 
chaser a  certificate  of  purchase. 
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tate  sold  on  foredoBure  of  mortgages  '*  (chap. 
103,  Laws  1860,  p.  870,  Rev.  1860),  are  bo  far 
as  they  afifect  contracts  entered  into  before  its 
enactment,  unconstitutional  and  invalid.  Soner 
V.  HoUe,  10  Iowa,  470,  and  the  authorities  there 
cited ;  Moloney  v.  Fariuns  et  ux.^  14  Ibid.  417. 
269.  From  oonTeyanoe  absolute  on  its  face. 
A  conveyance,  though  absolute  on  its  face,  if 
intended  as  a  security,  will,  in  equity,  be  consid- 
ered a  mortgage,  from  which  he  who  executed 
the  conveyance  may  redeem,  upon  payment  of 
the  sums  advanced  with  interest.  HoUiday  v. 
Arthur,  26  Iowa,  19. 

260.  A  transaotion  inToIving  a  conTeyanoe 
of  real  estate  to  secure  the  repayment  of  money 
loaned  in  equity,  is  a  mortgage  from  which  the 
equity  of  redemption  is  inseparable.  Richard- 
son V.  Barrick,  16  Iowa,  407. 

261.  It  is  a  rule  in  equity  that  a  right  of 
redemption  necessarily  and  conclusively  attaches 
to  every  grant  made  as  a  security.  TVtteks  v. 
Lindsey  et  al.,  18  Iowa,  504. 

262.  When  right  to  redeem  revives.  The 
correction  of  a  mistake  in  a  mortgage  after  fore- 
closure in  such  manner  as  to  make  it  embrace 
property,  not  described  in  the  original  mortgage, 
revives  the  right  of  the  mortgagor  to  redeem  : 
aliter,  when  an  agreement  was  made  between 
the  parties  that  the  decree  should  be  entered 
with  stay  of  execution,  after  which  it  was  agreed 
that  the  plaintiff  should  take  the  property  in 
satisfaction  of  his  debt  and  costs  and  receive  a 
title  by  a  sale  under  the  decree,  the  parties  at 
the  time  not  knowing  that  any  mistake  had 
occurred,  and  the  agreement  being  made  with 
reference  to  the  entire  property  as  described  in 
the  corrected  mortgage.  Provoet  v.  Bebman  et 
cU.,  21  Iowa,  41,9. 

263.  Amount  necessary  to  redeem.  When 
the  defendant,  a  mortgagee  in  equity,  had  paid 
an  incumbrance  on  plaintiff's  land.  Held,  that 
before  plaintiff  can  redeem,  he  must  refund  the 
amount  of  said  incumbrance  with  interest 
thereon,  provided  defendant  shall  cancel  the 
note  and  mortgage,  and  cause  proper  satisfaction 
to  be  entered  of  record.  Jlolliday  v.  Arthur^  25 
Iowa,  19. 

b.  By  avhseguerU  purchasers  and  incumbrancers, 

264.  Purchaser  cannot  redeem  after  decree. 
Where  the  right  of  a  subsequent  mortgagee  to 
redeem  has  been  barred  by  a  decree  foreclosing 
a  senior  mortgage,  a  purchaser  under  such  sub- 


sequent mortgagee  acquires  no  right  to  redeem. 
Shricker  v.  Field  et  cd,,  9  Iowa,  366. 

266.  Amount  to  be  paid.  A  junior  incum- 
brancer can  redeem  property  upon  which  his 
lien  attaches  from  a  sale  made  in  the  fore- 
closure of  a  preceding  mortgage,  only  by  paying 
the  amount  due  on  the  mortgage  debt.  It  is  not 
sufficient  to  pay  the  amount  for  which  the  prop- 
erty was  bid  off  at  the  foreclosure  sale,  when 
such  amount  is  less  than  the  mortgage  debt. 
Johnson  V.  Harmon,  19  Iowa,  56;  KnovAesY, 
Bablin  et  cU.,  20  Ibid.  101. 

266.  Where  the  prayer  of  a  petition  filed  by  a 
junior  incumbrancer  prayed  for  leave  to  redeem 
the  incumbered  property  from  the  lien  of  the  sen- 
ior mortgage,  it  was  held,  that  a  decree  ordering  a 
sale  of  the  property  by  a  commissioner,  and  a 
further  decree  confirming  the  sale  made  by  such 
commissioner  to  the  junior  incumbrancer,  for  a 
sum  less  than  the  amount  of  the  mortgage  debt, 
and  ordering,  that  upon  payment  to  the  senior 
mortgagee  of  the  sum  bid  for  the  property  at 
the  sale,  the  satisfaction  of  the  senior  mortgage 
should  be  entered  upon  the  proper  record,  were 
erroneous.  White  v.  Hampton  et  cd.,  13  Iowa, 
260. 

267.  rents  and  profits.  A  senior  mort- 
gagee, who  has  taken  possession  of  the  mort- 
gaged premises  under  a  sale  of  foreclosure,  will, 
on  redemption  by  a  junior  mortgagee,  who  was 
not  a  party  to  the  foreclosure  proceeding,  be  re- 
quired to  account  for  the  rents  and  profits  accru- 
ing during  the  time  which  he  held  the  same  in 
possession.  Ten  Eyck  v.  Casad  <&  Bowley,  15 
Iowa,  524. 

268.  Right  of  Junior  incumbrancer  to  redeem 
not  absolute  for  ten  yearn.  The  right  to  re- 
deem mortgaged  premises  from  a  sale  made  in 
the  foreclosure  of  a  senior  mortgage,  at  any 
time  within  ten  years  after  the  sale,  is  not  se- 
cured to  a  junior  mortgagee,  who  was  not  a 
party  to  the  foreclosure  proceeding,  and  cannot 
be  set  up  as  a  defense  to  a  proceeding  to  compel 
such  junior  mortgagee  to  redeem  or  to  bar  his 
right  of  redemption.  Ibid, 

269.  Purchaser  of  part  must  redeem  the 
whole.  A  purchaser  of  part  of  the  mortgaged 
premises  can  redeem  only  by  paying  the  whole 
of  the  debt  secured  by  the  mortgage.  DougUuis 
et  al.  V.  Bishop,  27  Iowa,  214 ;  J^reet  v.  Beall  db 
Hyatt,  16  Ibid.  68 ;  Massie  v.  Wilson,  Ibid.  390  j 
Knowles  v.  Rablin  et  al.,  20  Ibid.  101. 
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270. sale  in  paroeli.     The  grantee  of 

fhirty-fiix  acres  of  real  estate  executed  to  the 
grantor  a  mortgage  to  secure  the  unpaid  pur- 
chase-money;  after  which  a  purchaser  of  the 
grantee  caused  the  same  to  be  platted,  as  an  ad- 
dition to  an  incorporated  town.  A  subsequent 
purchaser  of  three  of  ^the  lots  into  which  it  was 
divided,  brought  his  action  to  set  aside  a  sale  of 
the  entire  tract  in  the  foreclosure  of  the  mort- 
gage, and  to  redeem  the  lots,  of  which  he  claimed 
to  be  the  purchaser.  It  was  held,  1.  That  the 
sale  in  foreclosure  was  not  invalid  because  it 
was  not  made  in  parcels ;  2,  That  the  plaintifiP 
was  not  entitled  to,  neither  could  the  mortgagee 
be  compelled  to  accept,  a  partial  redemption. 
Street  v.  Beat  db  Hyatt,  16  Iowa,  68. 

271.  When  not  barred.  A  junior  incum- 
brancer is  not  barred  of  his  right  to  redeem 
against  a  senior  incumbrancer  by  the  decree  in 
a  foreclosure  proceeding  to  which  he  was  not  a 
party.  White  v.  Watts^  18  Iowa,  74 ;  Johnson  v. 
Harmon,  19  Ibid.  56  ;  Newcomb  v.  Dewey  et  al., 
27  Ibid.  881 ;  and  cases  in  §  120,  ante. 

272.  At  common  law,  when  a  junior  mort- 
gagee is  not  made  a  party  to  a  proceeding  to 
foreclose  a  senior  mortgage,  such  junior  mort- 
gagee is  not  barred  of  his  right  to  foreclose 
against  the  mortgagor,  or  of  his  right  to  redeem 
against  the  senior  mortgagee  or  his  assig^iee,  or 
the  purchaser  at  the  foreclosure  sale.  Aneon  v. 
Anson  et  al,,  20  Iowa,  55. 

273.  Under  the  statute.  The  common-law 
rule  has  noi  been  changed  by  section  8664, 
Revision  of  1860.  Ibid. 

274.  Section  8664  of  the  Hevision  of  1860  was 
intended  to  enlarge  and  not  to  restrict  the  rights 
of  mortgagees  and  lien  holders,  by  giving  them 
a  right  of  redemption  after  sale.  It  applies  only 
to  those  who  have  been  made  parties  to  the  fore- 
closure proceeding.  Ibid. 

276.  ABsignor  may  redeem.  A  junior  mort 
gagee,  having  assigned  the  mortgage  as  collat- 
eral security  for  a  debt  of  his  own,  may  redeem 
the  mortgaged  premises  from  a  sale  made  in  the 
foreclosure  of  a  senior  mortgage ;  and  such  re- 
demption will  inure  to  the  benefit  of  the  assignee 
of  the  junior  mortgage.  Manning  v.  Markel  et 
al.,  19  Iowa,  108. 

276.  The  refusal  of  the  assignee  to  ratify 
the  unauthorized  action  of  the  assignor  as  his 
agent  does  not  affect  his  rights  relating  to  such 
redemption.  Ibid. 


277.  Where  liability  leonred  is  contingent. 
Under  section  8884  of  the  Revision  of  I860, 
a  mortgagee  of  real  estate  has  a  right  to  re- 
deem the  same  from  a  sale  made  under  execu- 
tion, although  the  liability  secured  by  the  mort- 
gage may  be  a  contingent  one  which  may  never 
ripen  into  a  certainty.  Crosson  v.  White,  19 
Iowa,  109. 

278.  Mortgagee  not  bound  to  tender  any  buhl 
The  first  mortgagee  in  seeking  to  foreclose  his 
mortgage  is  not  bound  to  tender  any  sum  in 
redemption  of  a  second  mortgage.  HersJiey  ▼. 
Blackmarrr  et  al.,  20  Iowa,  161 ;  Anson  v.  Anson, 
Ibid.  55. 

279.  On  8atia£3kction  of  debt  no  right  to 
redeem.  A  j  unior  mortgagee,  after  his  debt  has 
been  fully  satisfied,  has  no  right  of  redemption, 
which  he  can  exercise  himself  or  transfer  to 
another,  from  a  prior  sale  made  under  fore- 
closure 'of  a  senior  mortgage  to  which  he  was 
not  a  party.    McHenry  v.  Cooper,  27  Iowa,  137. 

280.  Nor  is  the  rule  varied  by  the  fact  that 
the  j  uiiior  mortgage  is  In  the  form  of  an  absolute 
conveyance,  and  that  the  mortgagee,  after  pay. 
ment  by  the  mortgagor  and  at  his  request, 
executes  a  conveyance  of  the  premises  to  a  third 
party.  All  right  of  redemption  being  extin 
guished  by  payment  of  the  mortgage,  none  is 
transferred  by  the  conveyance.  Ibid. 

281.  Redemption  by  subsequent  creditor. 
An  ordinary  judgment  creditor  (or  a  surety  sub- 
rogated to  his  rights  by  payment  of  the  judg 
ment)  whose  judgment  was  rendered  subsequent 
to  a  decree  of  foreclosure  in  favor  of  a  third 
party,  but  before  a  sale  thereunder,  has,  it  would 
seem,  under  the  statute,  by  virtue  of  the  lien  of 
his  judgment  on  the  mortgagor's  interest  in  the 
mortgaged  premises,  the  right  to  redeem  at  any 
time  before  sale.  But,  if  this  right  is  not 
exercised  before  sale,  it  will  thereby  be  as 
effectually  barred  as  if  the  creditor  had  been 
made  a  party  to  the  foreclosure  proceeding,  or 
subsequently  brought  in  for  the  purpose  of  cut- 
ting off  his  right.  Ibid. 

282.  A  dower  interest  in  lands  will  not  enti- 
tle the  holder  thereof  to  redeem  the  land  from 
a  sale  under  a  trust  deed  or  mortgage,  in  which 
such  person  claiming  the  dower  did  not  join. 
The  right  of  redemption  is  founded  upon  an  in- 
terest in  the  estate  mortgaged,  which  will  be 
affected  or  prejudiced  if  the  right  to  redeem  is 
denied.    Huston  v.  Seeley  et  dl ,  27  Iowa,  188 
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Deeds  of  Trust. 
a.  QeneraUj/. 

283.  Trustee  acting  by  attorney.  When^bj 
the  nature  of  a  trustee's  appointment,  special 
confidence  is  reposed  in  his  discretion,  he  cannot 
act  hy  attorney.  He  maj  substitute  when  a 
particular  thing,  which  does  not  require  the  ex- 
ercise of  judgment,  is  directed  to  be  done  hy  the 
appointment.  Singleton  v.  ScoU  et  al.,  11  Iowa, 
689. 

284.  Liability  of  trustee.  A  trustee  is  not 
liable  to  parties  holding  judgment  liens  upon 
the  surplus  remaining  in  his  handa,  if  he  pays 
it  to  the  grantor  before  receiving  notice  of  such 
liens.  Cook  <&  8argent  v.  DiUon  et  al.^  9  Iowa, 
407. 

285.  Relation  between  debtor  and  creditor. 
A  creditor  taking  a  conveyance  of  real  estate 
from  his  debtor,  under  an  arrangement  that  it 
was  to  be  sold  and  proceeds  applied  to  his  debt 
after  paying  prior  mortgages,  does  not  occupy 
such  a  trust  relation  to  his  debtor  as  prevents 
him  from  realizing  the  full  amount  of  one  of 
such  mortgages  bought  at  a  discount  before  the 
execution  of  said  conveyance  to  him.  Mrst  Na- 
tional Bank  of  MarshaUtown  v.  Owen,  23  Iowa, 
186. 

286.  Payment  to  trustee.  Where  the  maker 
of  a  trust  deed  paid  it  off  to  the  trustee  named 
in  the  deed,  and  the  beneficiary  received  the 
benefit  of  the  payment,  but  the  deed  was  not 
surrendered  and  the  beneficiary  never  acknowl- 
edged satisfaction,  it  was  held,  that  though  the 
trustee  had  no  authority  to  receive  the  money 
and  acknowledge  satisfaction,  a  court  of  equity 
would  fecognize  the  validity  of  such  payment 
and  cancel  the  trust  deed  as  a  doud  upon  the 
title  of  grantor.  Mayer  v.  Bills  d  Vincent,  16 
Iowa.  586. 

287.  A  purchaser  from  a  trustee  who  holds 
the  title  under  an  absolute  conveyance  with  a 
power  to  raise  a  fund  for  a  specific  purpose, 
must  see  that  the  trust  fund  is  duly  applied  be- 
fore he  can  receive  a  perfect  title,  while  a  pur- 
chaser from  a  trustee  who  holds  under  a  con- 
veyance of  the  property  in  trust,  to  secure  the 
payment  of  a  specific  debt,  with  power  to  sell 
in  case  of  a  default  in  making  such  payment, 
takes  the  property  discharged  of  the  former  lien, 
and  subject  to  no  contingencies  arising  from  the 
bad  faith  of  the  trustee  in  the  application  of  the 
(funds.    Newman  v.  Samuels  et  al.,  17  Iowa,  528. 


288.  Volunteer:  exemption  law:  act  of  1862 
construed.  The  act  of  1862,  exempting  the  prop- 
erty of  volunteers  from  sale  under  any  deed  of 
trust,  mortgage  or  execution,  was  not  intended 
to  apply  to  trust  deeds  made  prior  to  April,  1861 
(Rev.,  §  8673),  and  which,  by  the  law  then  in 
force,  could  be  foreclose^  without  proceeding  in 
court.    Steffenbiel  v.  Gifford  et  al.,  23  Iowa,  515. 

289. Whether  the  act  would  be  consti- 
tutional and  not  in  conflict  with  article  1,  section 
10  of  the  constitution  of  the  United  States,  if  ii 
were  to  receive  a  different  construction  and 
made  to  apply  to  trust  deeds  made  prior  to 
April,  1861,  dubttatur.  Ibid. 

290.  Bvidence:  recitals.    A  deed  of  trust 
duly  acknowledged  and  recorded  is  admissible 
in  evidence  without  further  proof,  and  the  re 
citals    contained  therein  are  prima  facie  evi 
dence  of  the  facts  recited.     Beal  v.  Blair,  33 
Iowa,  818. 

291.  But  a  deed  made  by  a  sheriff  under  a 
foreclosure  proceeding,  by  notice  and  sale  pui> 
suant  to  chapter  118  of  the  Code  of  1851,  is  not 
of  itself  prima  facts  evidence  of  the  regularity 
of  such  proceeding,  nor  of  the  truth  of  the  re- 
citals in  such  deed  contained.  Seevers  v.  Dren- 
nan,  39  Iowa,  225. 

292.  Insurance^  The  debtor  in  a  deed  of  trust 
should  be  charged  with  the  amount  paid  by  the 
cestui  que  trust  in  effecting  insurance  on  the 
property,  where  the  insurance  was  effected  in 
the  name  of  the  debtor  and  with  his  consent. 
Tockler  v.  BeacJi  et  al.,  32  Iowa,  187. 

b.  What  constitutes  a  deed  of  trust;  validity  and 

force  of. 

293.  Construction  of  statute.  The  proviso 
in  the  first  section  of  the  act  relating  to  the 
foreclosure  of  mortgages,  approved  February 
25, 1858,  is  not  to  be  restricted  to  that  which 
may  be  strictly  and  technically  a  trust  deed.  In 
view  of  the  statute,  an  instrument  is  equally  a 
deed  of  trust,  or  one  containing  or  conferring  a 
trust,  whether  it  be  for  the  grantee's  own  benefit, 
or  for  that  of  another.  A  conveyance  of  real 
estate,  to  secure  the  payment  of  a  sum  of  money, 
which  confers  upon  the  grantee  the  power  to 
sell  and  convey  the  premises,  upon  the  non-pay- 
ment of  the  money  due,  and  provides  for  the 
application  of  the  purchase-money,  constitutes 
a  trust  deed,  and  the  grantee  becomes  the  trns- 
tee  of  the  grantor.  Fanning  v.  Kerr,  7  Iowa, 
450. 
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294L  Grantee  need  not  Join  In  deed  under  sale. 

It  is  not  necessaiy  to  the  validity  of  a  trust  deed 
or  mortgage,  containing  a  provision  authorizing 
the  grantee  to  sell  the  premises,  on  breach  of  cer- 
tain conditions  therein  specified,  that  the  grantee 
should  join  in  its  execution  or  sign  or  acknowledge 
same  ;  or  that  he  should  signify  his  willingness 
to  make  the  sale,  or  undertake  the  execution  of 
the  power  by  any  formal  writing  indorsed  on 
the  deed.    Leffler  v.  Armstrong ,  4  Iowa,  483. 

295.  When  title  is  not  impared.  The  discon- 
tinuance of  the  newspaper  in  which  the  trustee 
is  required,  by  the  terms  of  the  deed,  to  adver- 
tise the  sale,  does  not  divest  him  of  his  legal  ti- 
tle.   8,  W,  d  M.  Tucker  v.  SUver,  9  Iowa,  26i. 

296.  For  purcliaBe-money :  priority  of  lien. 

A  trust  deed  upon  real  estate  to  secure  the  pur- 
chase-money has  precedence  over  a  prior  judg- 
ment against  the  vendee.  Par$<ms  v.  Hoyt,  34 
Iowa,  154. 

b.  Powers  in  general, 
(1)  W7u>  may  execute. 

297.  The  trustees  named  in  a  deed  of  trust, 
or  the  mortgagee  with  power  to  sell,  may  make 
a  sale  of  the  property  described  in  the  deed  or 
mortgage,  upon  a  breach  of  the  conditions  and 
in  the  manner  therein  expressed,  without  the 
aid  of  a  court.  Leffler  v.  Armstrong,  4  Iowa, 
482. 

298.  When  administrator  may  ezeonte  the 
power.  Where  a  trust  deed,  or  a  mortgage,  ex- 
ecuted to  secure  the  payment  of  a  sum  of  money, 
confers  upon  the  grantee,  his  administrator  and 
assigns,  the  power  to  sell  the  premises  upon  the 
non-payment  of  the  debt,  the  power  is  irrevo- 
cable, and  does  not  cease  with  the  death  of  the 
grantee.  Upon  the  death  of  the  grantee,  his 
administrator  is  authorized  to  carry  the  contract 
into  effect,  on  the  default  of  the  grantor.  Coir 
Kns  V.  Hopkins,  admr.,  7  Iowa,  463. 

299.  Mortgagee  as  trustee  may,  without  pro- 
ceeding in  oourt,  ezeoute  trust.  Where  a  mort- 
gage contains  a  power  of  sale,  constituting  and 
appointing  the  mortgagee  the  trustee,  and  pro- 
vides for  the  notice  that  is  to  be  given,  the  place 
of  sale,  and  all  the  steps  that  are  to  be  taken  in 
conducting  the  sale  and  making  title  to  the  pur- 
chaser, the  mortgagee  may  sell,  by  giving  notice 
in  accordance  with  the  terms  of  the  instrument, 
and  thus  foreclose  without  proceeding  by  civil 
action  in  the  district  court.     Crocker  v.  Robert- 


son, 8  Iowa,  404 ;  Fanning  v.  Kerr,  7  Ibid.  450 ; 
OcUins  V.  Hopkins,  Ibid.  463. 

300.  Joint  trustees.  The  rule  is  that  when 
a  debtor  executes  a  deed  of  trust  to  two  or  more 
trustees,  all  must  join  in  the  execution  of  the 
trust,  unless  a  different  provision  is  made  by 
the  terms  of  the  deed,  or  one  or  more  of  them 
have  renounced  the  trust,  or  have  been  dis- 
charged. Taylor  et  ux.  v.  Diekeneon  et  at.,  15 
Iowa,  483. 

301. ezoeption  to  the  rule.     When  a 

deed  of  trust  to  the  trustee  authorizes  them  "  or 
either  of  them  "  to  execute  the  trust,  one  may 
act  without  the  concurrence  of  the  other, 
especially  where  one  has  removed  permanently 
beyond  the  jurisdiction  of  the  State.  Ibid. 

302.  To  sheriff  as  trustee.  A  deed  of  trust 
"  to  A,  sheriff  of  the  county  of  B,  and  to  his 
successors  in  ofiftce,"  with  a  like  power  of  sale 
in  case  of  non-payment  of  the  debt  secured,  is 
not  to  be  construed  as  conferring  a  power  upon 
A  in  his  individual  capacity,  but  as  sheriff,  and 
his  successor  in  office  may  execute  the  trust  in 
accordance  with  the  terms  of  the  deed.  BecU  v. 
Blair,  33  Iowa,  318. 

(2)  How  power  should  be  pursued, 

303.  Power  of  sale  must  be  strictly  pursued. 

It  is  a  fundamental  rule  that  the  directions  in  a 
power  of  sale  must  be  strictly  pursued,  and  de- 
viation therefrom  in  the  execution  of  the  power 
will  invalidate  the  sale.  Sears  v.  Livermore^  17 
Iowa,  297. 

304.  Application  of  the  rule.  A  deed  con- 
taining a  power  of  sale  provided  that  notice 
should  be  given  by  posting  the  same  on  the 
front  door  of  a  certain  hotel ;  it  was  posted  near 
the  door,  but  not  on  it.  Held,  that  it  was  not  a 
sufficient  compliance  with  the  power.  Ibid. 

305.  That  the  proprietor  of   the  hotel 

refused  to  permit  the  posting  of  such  notices  on 
the  door  of  his  house  would  afford  no  excuse 
for  disregarding  the  terms  of  the  power.  Ibid, 

d.  Notice  of.  sale. 

306.  By  publication.  When  a  deed  of  trust 
or  mortgage  authorizes  a  sale  of  the  premises 
upon  a  breach  of  the  conditions  therein  con- 
tained, first  giving  thirty  days'  notice  of  the 
time  and  place  of  sale,  a  publication  of  the 
notice  for  five  successive  weeks  in  a  newspaper, 
thirty  days  having  elapsed  between  the  first 
publication  and  the  sale,  is  sufficient.    Leffler  v. 
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Armstrongt  4  Iowa,  482,  in  which  it  is  also  held 
that  the  holding  in  Armstrong  et  cU.  ▼.  Scott  et 
al,,d  O.  Gr.  433,  that  thirty  days  must  elapse 
between  the  first  and  the  last  publication  is 
dicta  merely,  and  not  binding. 

307.  Where  a  deed  of  trast  provided  that 
notice  of  a  sale  made  in  the  execution  of  a 
dower  should  be  published  in  a  newspaper, 
without  designating  the  name  thereof  or  its 
place  of  publication  ;  Tield,  that  the  trustee  was 
authorized  to  select  the  paper  in  which  the 
publication  should  be  made,  and  that  a  sale 
made  pursuant  to  a  notice  thus  published  would 
not,  for  that  reason,  be  void.  Singleton  v.  Scott 
et  aX.y  11  Iowa,  589 ;  compare  with  Sm/ts  v.  Lx'g- 
ermore,  17  Ibid.  297,  §  801,  «wpra. 

'  308. sufficiency  of  notice.    A  notice  of 

sale  stated  that  "  the  whole  amount  mentioned 
in  the  trust  deed,  with  interest,  was  unpaid" 
when,  in  fact,  some  of  the  interest  had  been 
paid.  Hddt  that  the  notice  was  good,  where 
there  is  no  evidence  that  this  statement  was 
fraudulently  made  or  worked  prejudice  to  the 
plaintiff.    Shine  v.  Em,  23  Iowa,  264. 

309. in  weekly  paper.   A  publication  of 

notice  of  a  judicial  sale  in  a  given  issue  of  a 
weekly  newspaper  operates  as  a  consecutive 
daily  publication  of  the  notice  from  that  time 
until  the  next  issue,  and  so  on  after  each  sub- 
sequent issue  until  the  day  of  sale.  It  was 
accordingly  hddt  where  a  deed  of  trust  author- 
ized a  sale  of  the  premises  by  the  trustee,  upon 
his  advertising  the  same  for  twenty  days  in 
some  newspaper  published  in  the  county,  that  a 
publication  for  the  length  of  time  required  in  a 
weekly  newspaper,  was  a  sufficient  compliance 
with  the  terms  of  the  deed,  though  a  daily  of 
the  same  paper  was  issued  in  which  no  publica- 
tion of  the  sale  was  made.  Campbell  v.  Tagge, 
80  Iowa,  305. 

e.  The  sale. 

310.  Sale  en  masse.  Where  a  power  is 
given  to  a  trustee  to  sell  land  upon  a  default 
being  made  in  the  payment  of  a  debt  thus  se- 
cured and  the  grantor  has  not  provided  for  its 
sale  in  parcels,  a  sale  of  the  entire  tract  will 
not  be  set  aside  if  it  was  more  judicious  than  a 
sale  in  parcels,  or  if  the  interest  of  the  debtor 
was  thereby  promoted.  Neither  would  a  sale  of 
an  entire  tract  in  a  body,  under  such  circum- 
stances, vitiate  the  title  of  a  purchaser  who  was 
ignorant  of  what  the  interests  of  the  benefici- 


ary required.  Singleton  v.  Scott  et  ai.,  11  Iowa, 
589.  Nor  could  the  objection  be  made  where 
the  premises  have  passed  into  the  hands  of  bona 
fide  third  parties.  S/iine,  trustee,  v.  HiU,  23  Iowa, 
264. 

311.  Validity  of  sale.  Where  a  deed  of 
trust,  executed  to  secure  the  payment  of  a  prom- 
issory note,  conferred  upon  the  payee  of  the 
note  the  power  to  sell  the  premises  therein 
granted,  upon  default  in  the  payment  of  the 
note,  and  prescribed  that  the  sale  should  be 
made  at  public  auction,  and  for  cash,  at  the 
door  of  the  court-house  in  a  county  named  after 
notice  by  publication  in  a  newspaper  for  a  cer- 
tain number  of  weeks  named ;  and  the  time  of 
the  sale  was  fixed  and  the  notice  was  published 
under  the  direction  of  an  indorsee  of  the  note, 
and  the  sale  was  otherwise  conducted  as  direct- 
ed by  the  deed,  by  the  payee,  who  was  the  trus- 
tee named  therein ;  it  was  held  that  the  sale 
was  valid.  Ibid. 

312.  Inadequacy  of  price.  Inadequacy  of 
price,  when  unaccompanied  by  circumstances  of 
fraud,  is  not  sufficient  to  vitiate  a  sale  made  by 
a  trustee  under  a  power.  7^.,  and  see  Qrapen- 
gether  v.  Fejervary,  9  Ibid.  163 ;  Ayers  v.  Camp- 
bell,  Ibid.  213 ;  Gavender  v.  The  Heirs  of  Smith, 
1  Ibid.  307 ;  and  title  Judicial  Sales. 

313.  The  objection  that  the  premises  de- 
scribed in  a  deed  of  trust  were  sold  for  an  in- 
adequate price,  will  not  avail,  where  the  premi- 
ses have  passed  into  the  hands  of  bona  fide  third 
parties.    Shine,  trustee,  v.  Hill,  23  Iowa,  264. 

314.  Other  ol^ectionB.  Nor  can  the  objection 
be  made  that  the  trustee  should  have  adjourned 
the  sale  in  view  of  the  small  attendance  thereat. 
Ibid. 

316.  Nor  that  the  notice  misstated  the  amount 
due,  when  no  prejudice  was  caused  thereby.  Ibid, 

316.  Sales  Jealously  watchedi  Sales  made 
under  powers  in  deeds  of  trust  are  jealously 
watched  by  courts  of  equity,  and  when  the 
power  has  been  fraudulently,  oppressively,  un- 
fairly or  irregularly  exercised,  the  owner  will 
be  allowed  to  come  in  and  impugn  the  sale  and 
redeem  the  property,  especially  when  the  appli- 
cation is  not  stale,  and  the  property  has  not 
passed  into  the  hands  of  an  innocent  purchaser. 
Penny  v.  Cook  etux.,ld  Iowa,  538. 

317.  When  any  thing  remains  due.  When 
the  debt  secured  by  a  deed  of  trust  has  not  been 
fully  paid,  the  power  of  sale  is  not  fully  extin- 
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goishedfand  a  sale  by  the  trustee  conveys  a 
title  to  the  purchaser.  But  this  title  may  not  be 
absolute.  It  is  defeasible  when  the  following 
circumstances  concur :  1.  When  the  application 
to  set  it  aside  and  to  redeem  is  not  unreasonably 
delayed.  2.  When  the  property,  which  was  the 
Ju)me8tead,  was  sold  in  the  absence  of  the  hus- 
band, without  his  knowledge,  and  against  a 
written  protest  and  notice  of  the  wife.  8.  When 
it  is  sold  for  an  inadequate  price  and  there  is  no 
showing  or  claim  that  the  trustees,  by  postpon- 
ing the  sale  or  otherwise,  endeavored  to  procure 
a  larger  or  better  bid.  4.  When  the  beneficiary 
claimed  and  bid  for  the  property  at  the  sale  a 
sum  over  four  times  as  large  as  that  really  due 
him.  IHd, 

318.  Sale  after  payment  A  sale  made  under 
a  deed  of  trust  after  payment  of  the  debt  secured 
thereby  is  absolutely  void.  There  must  be  a 
valid  subsisting  power  under  the  deed,  to  render 
a  sale  valid.  Ibid. 

319.  Effect  of  sale :  to  benefioiaxy.  As  be- 
tween the  grantor  in  a  deed  of  trust  and  the 
beneficiary  (however  it  might  be  between  the 
trustee  and  a  Jxma  fide  purchaser  without  no- 
tice) a  sale  by  the  trustee  to  the  beneficiary  is 
not  to  be  assimilated  to  a  sale  under  a  decree 
In  court,  cutting  off  and  necessarily  concluding 
all  antecedent  rights  and  equities.  Ibid, 

320.  A  sale  of  real  estate  in  accordance  with 
the  terms  of  the  power  contained  in  a  deed  of 
trust,  without  a  proceeding  in  foreclosure,  is 
valid,  and  in  the  absence  of  extrinsic  equities, 
concludes  the  equities  of  subsequent  incum- 
brancers.    Lowe  v.  Orinnan  et  al,,  19  Iowa,  198. 

321.  Bflfect  of  disloyalty  of  purchaser.  The 
disloyal  and  treasonable  acts  of  the  purchaser 
of  property,  sold  in  accordance  with  the  terms 
of  a  deed  of  trust,  after  such  sale  cannot  operate 
to  invalidate  the  sale  and  let  a  subsequent  in- 
cumbrancer, whose  equities  were  barred  thereby, 
in  to  redeem  against  such  deed.  Ibid, 

322.  Commission  on  sale.  Where  a  creditor 
took  from  his  debtor  a  deed  of  his  farm,  with  a 
memorandum  that  it  was  to  be  sold  and  proceeds 
applied  to  payment  of  the  debt ;  ?ield,  that  the 
creditor  was  not  entitled  to  a  commission  for 
making  the  sale,  it  not  appearing  that  either 
party  expected  or  contemplated  a  charge  of  this 
kind.  Mrst  Naiional  Bank  of  MarsTuUltown  v. 
Owen,  23  Iowa,  185. 

323.  Regularity  of  sale.  Where,  upon  the 
filing  of  a  bill  therefor,  an  inj  unction  was  granted 
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restraining  the  trustee  in  a  deed  of  trust,  from 
proceeding  to  sell  the  trust  property,  which, 
upon  the  final  hearing,  the  court  dissolved,  and 
ordered  that  the  trustee  make  the  amount  found 
due  by  the  court  under  the  power  of  sale  con- 
tained in  the  instrument,  instead  of  ordering 
the  amount  to  be  collected  by  sale  on  special 
execution,  it  was  held^  that  this  was  regular, 
and  that  a  subsequent  foreclosure  and  sale  by 
the  trustee,  in  accordance  with  the  terms  of  the 
deed  of  trust,  was  authorized  and  valid,  the 
same  as  if  no  injunction  proceeding  had  been 
had.    Huston  v.  Seeley  et  cU.,  27  Iowa,  183. 

324.  Brror  in  statement  of  deed  will  not  viti- 
ate sale.  A  trust  deed  authorized  the  trustee 
"  to  execute  a  deed  to  the  purchaser,  to  pay  off 
the  amount  herein  secured,  with  interest  and 
costs,  and  hold  the  same  subject  to  my  order. 
Held,  that  the  erroneous  use  of  the  word  "  same, 
instead  of  the  word  "  remainder"  did  not  vitiate 
the  deed,  or  render  invalid  a  foreclosure  and  sale 
by  the  trustee.  Ibid. 

326.  Sale  to  creditor.  Where  a  deed  of  trust 
provides  that  the  land  conveyed  shall,  in  case  of 
default  of  payment  of  the  sum  secured,  be  sold 
by  the  trustee  at  public  auction  to  the  highest 
bidder  for  cashf  it  is  not  necessary,  where  the 
creditor  becomes  the  purchaser,  that  he  should 
pay  the  amount  of  his  bid  to  the  trustee,  but  it 
is  sufficient  if  the  latter  credits  it  upon  the  debt 
secured.    Beat  v.  Blair  et  al.,  33  Iowa,  818. 

326.  Time  of  sale.  Where  the  deed  pro- 
vides that  sale  may  be  made,  upon  the  trustee 
giving  thirty  days'  notice  thereof,  the  time  of 
sale  is  not  thereby  limited  to  the  day  immedi- 
ately succeeding  the  expiration  of  the  thirty 
days,  but  may  be  made  several  days  thereafter 
if  made  on  the  day  stated  in  the  notice.  Ibid. 

f.  Bights  of  purchasers. 

327.  The  title  of  a  bona  fide  purchaser, 
derived  under  a  deed  of  trust  conferring  upon 
trustees  the  power  to  sell,  and  also  the  le- 
gal title,  will  not  be  disturbed  or  invalidated 
by  those  irregularities  in  reference  to  the* 
powers  of  the  trustees,  which  might  aflect  the 
validity  of  the  sale  where  the  power  to  sell  is 
not  coupled  with  the  title.  Bowan  v.  Larnb,  4 
G.  Gr.  468. 

328. Where  title  is  derived  from  trustees 

who  had  legal  title  as  well  as  power  to  sell,  it 
can  be  divested  only  by  a  direct  proceeding  in 
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chancery  and  can  be  overcome  only  by  a  para- 
mount antecedent  title.  Ibid. 

329.  ParcliaBer  cannot  offiiet  Judgment 
against  the  purohaae-money.  A  trustee  may 
refuse  to  execute  a  deed  before  the  entire  amount 
of  the  purchase-money  is  paid,  and  a  purchaser 
who  is  also  a  judgment  creditor  of  the  grantor, 
cannot  offset  his  judgment  against  the  purchase- 
money,  or  any  part  thereof.  Cook  dk  Sargent  v. 
DiUon  et  al.,  9  Iowa,»407. 

330.  Orantee  not  affected  by  notice.  The 
grantee  in  a  deed  of  trust  is  not  affected  by 
notice  of  an  outstanding  mortgage  on  the  same 
premises,  acquired  after  he  has  parted  with  the 
consideration  of  the  deed  and  before  he  has 
become  vested  with  an  absolute  title  at  a  sale 
under  such  deed.  Barney  v.  McCarty  et  al.,  15 
Iowa,  510. 

331.  Purchaser  charged  with  notice  of  trus- 
tee's powers.  The  purchaser  of  property  sold  in 
the  execution  of  a  power  of  sale,  contained  in 
a  deed  of  trust,  is  charged  with  notice  of  the 
extent  of  the  power,  and  is  bound  to  see  that 
it  has  been  pursued.  Sears  v.  JA/oermore,'  17 
Iowa,  297. 

33Z  When  purchaser  must  see  that  trust 
has  been  executed.  A  purchaser  from  a  trustee 
who  holds  the  title  under  an  absolute  convey- 
ance, with  a  power  to  raise  a  fund  for  a  specific 
purpose,  must  see  that  the  trust  fund  is  duly 
applied  before  he  can  receive  a  perfect  title ; 
while  a  purchaser  from  a  trustee  who  holds 
under  a  conveyance  of  the  property  in  trust  to 
secure  the  payment  of  a  specific  debt,  with 
power  to  sell  in  case  of  a  default  in  making 
such  payment,  takes  the  property  discharged  of 
the  former  lien,  and  subject  to  no  contingencies 
arising  from  the  bad  faith  of  the  trustee  in  the 
application  of  the  funds.  Newman  v.  Samuels 
et  al.y  17  Iowa,  528. 

333. There  is  a  distinction  between  a 

deed  conveying  property  in  trust  to  secure  the 
payment  of  a  debt,  and  a  deed  making  an 
absolute  conveyance  to  a  trustee  for  the  pur- 
pose of  raising  a  fund  to  pay  debts.  Ibid, 
•  334.  Liability  of  land  sold  in  parcels :  con- 
tribution. Where  land  embraced  in  a  deed 
of  trust  was  sold  in  parcels  to  different  persons, 
all  the  parcels  must  contribute  ratably  to  dis- 
charge the  incumbrance.  Griffith  v.  LoveU,  26 
Iowa,  226. 

336. when  a  parcel  is  reUered  of  oon- 

liibution.    A  purchaser  of  one  parcel  is  not 


exempt  from  contribution  to  the  assignee  of  the 
secured  note,  although  he  has  made  a  payment 
on  the  note  to  the  payee  thereof,  unless  such 
payment  was  made  under  agreement  to  relieve 
his  parceL  Ibid, 
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a.  Generally. 

b.  EeterUion  of  possession. 

c.  Notice,  aettuU  and  oonstruetwe, 
III.  Discharge  OF. 

IV.  FORBGLOSUBB  AND  SaLE. 


I.  Generally. 

1.  A  chattel  mortgage  invests  the  mortgagee 
with  the  title  to  the  property  which  can  only 
be  defeated  by  a  compliance  with  the  conditions 
of  the  mortgage.  Upon  a  failure  to  comply 
with  those  conditions  the  mortgagee  becomes 
absolute  owner.  Talbot  v.  De  Forest,  8  G.  Gr. 
586 ;  Bean  v.  Barney,  Scott  <&  Co.,  10  Iowa,  498. 

2.  An  action  of  replevin  cannot  be  maintained 
by  a  mortgagor  against  the  sheriif,  when  the 
property  was  levied  on  by  direction  of  the  mort- 
gagee, under  an  execution  against  both  him  and 
the  mortgagor.  Ibid. 

3.  The  right  of  the  mortgagee  of  personal 
property  to  take  and  retain  the  possession  of 
the  same,  ceases  when  the  debt  secured  by  the 
mortgage  is  wholly  discharged.  Bellamy,  Brad- 
ley db  McMakin  v.  Bond,  11  Iowa,  285. 

4.  Mortgagor  has  no  interest  sul^ect  to  levy. 
A  mortgagor  of  personal  property  has  no  inter- 
est therein  which  can  be  levied  on  and  sold  UU' 
der  execution.  Gordon  et  al.  v.  Hardin,  33  Iowa, 
550 ;  CampbeU  v.  Leonard,  11  Ibid.  489. 

6.  But  when  the  mortgagor  is  in  possession 
and  has  the  right  to  the  possession  of  the  mort- 
gaged property  for  a  definite  period,  his  inter^ 
est  prior  to  the  expiration  of  such  period  is  the 
subject  of  levy  and  sale.  Bindskoff  Bros,  db  Co, 
V.  Lyman,  16  Iowa,  260. 

6.  Aliter  when  the  mortgagee  may  take  pos- 
session at  his  pleasure,  or  when  the  mortgagor's 
right  of  possession  is  for  no  definite  time.  iMdL 

7.  Garnishment  of  mortgagee.  The  mort- 
gagor of  personal  property  has  an  equity  of  ze 
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demption  therein  after  the  conditions  of  the 
mortgage  have  been  broken ;  and  the  mortgagee 
having  taken  possession  thereof^  may  be  gar- 
nished for  the  surplus  by  suit  of  the  creditor  of 
the  mortgagor.  Boane  d  Co,  v.  Qarretson,  24 
Iowa,  351. 

8.  Mortgage  eaceouted  in  another  State.  A 
mortgage  of  personal  property,  executed  and 
recorded  in  another  State  in  accordance  with  the 
laws  thereof,  will  be  enforced  by  the  courts  of 
this  State,  when  the  property  is  removed  here. 
Smith  A  Go,  v.  McLean,  24  Iowa,  822 ;  Simms  v. 
MeKee  db  8timsan,  25  Ibid.  841. 

II.  Validity  akd  Effect. 
a,  QenercUli/. 

9.  A  bill  of  sale,  contained  in  the  same  paper 
with  a  lease,  provided  that  the  vendor  was  to 
have  a  lien  on  the  property  for  the  faithful  per- 
formance of  the  obligations  given  for  the  chat- 
tels sold,  and  for  the  rent.  Hdd,  that  the  agree- 
ment should  be  construed  as  a  mortgage,  and  its 
lien  sustained  in  favor  of  an  assignee.  Whiting 
V.  Eichdberger.lQ  Iowa,  422. 

10.  As  in  case  of  a  mortgage,  no  particular 
form  or  words  are  necessary,  in  order  to  give  it 
that  character ;  so  when  the  party  claims  a  lien, 
without  having  a  technical  mortgage,  a  court  of 
equity  will  recognize  and  sustain  it,  whenever 
from  the  agreement  or  contract  it  appears  that 
it  was  so  intended.    Per  Wright,  J.,  in  Ibid, 

11.  Description :  uncertainty.  A  description 
in  a  chattel  mortgage,  which  will  enable  third 
persons,  aided  by  inquiries  which  the  instrument 
itself  indicates  and  directs  to  identify  the  prop- 
erty covered  by  it,  is  sufficient.  Descriptions 
which  have  been  held  sufficient,  instanced. 
Smith  &  Go.  v.  McLean,  24  Iowa,  322. 

12. rule  applied.  The  following  descrip- 
tion in  a  chattel  mortgage  where  the  property  was 
retained  by  the  mortgagor,  and  afterward  passed 
into  the  hands  of  his  partner,  who  sold  the  same, 
was  held  sufficient  to  charge  the  purchaser. 
"  Five  freight  wagons  and  twenty-five  yoke  of 
cattle,  being  the  train  now  in  my  possession." 
IHd, 

13.  After-acqnired  chattels.  Whether  a 
mortgage  will  cover  after  acquired  chattels,  un- 
less the  same  are  reduced  to  actual  possession 
before  the  levy  of  the  attaching  creditor,  left 
an  open  question  in  Alien  v.  McGalla,  25  Iowa, 
464 ;  but  decided  in  the  affirmative  in  Seharf en- 


burg  Y,  Bishop,  to  be  reported  in  85  Iowa,  60. 
Droton  v.  AUen,  Ibid.  806. 

b.  Retention  of  pogsesnon. 

14.  A  chattel  mortgage  under  which  the  mort- 
gagor retains  the  possession  and  power  to  dis- 
pose of  the  mort/j^aged  property,  is  not  fraudu- 
lent in  law.  Torbert  v.  Hayden,  sheriff,  etc.,  11 
Iowa,  435 ;  Kuhn  v.  Graves,  9  Ibid.  808 ;  Gamp- 
beil  V.  Leonard,  11  Ibid.  489 ;  Hughes  v.  Cory,  20 
Ibid.  899. 

16.  Retention  of  possession  of  the  mortgaged 
property  by  the  mortgagor,  beyond  the  time 
stipulated  in  the  mortgage,  will  render  the 
mortgage  fraudulent  and  void  as  to  subsequent 
purchasers,  only  wheQ  such  retention  is  witli  the 
consent  of  the  mortgagee.  Simms  v.  McKee  <& 
Stimson,  25  Iowa,  841. 

16.  The  retention  of  the  possession  of  the 
mortgaged  property  by  the  mortgagor  does  not 
in  this  State,  or  in  Kansas,  render  the  transaction 
fraudulent,  if  the  mortgage  is  duly  acknowl 
edged  and  recorded.  The  recital  in  the  mort- 
gage that  the  property  is  "  sold  and  delivered," 
does  not  affect  this  rule.  Smith  A  Go.  v.  McLean, 
24  Iowa,  822. 

17.  A  provision  in  a  mortgage  that  one  of  the 
debtors  shall  remain  in  possession  of  the  goods 
mortgaged,  receiving  the  proceeds  and  paying 
the  same  to  the  banker  of  the  creditor,  after 
deducting  the  expenses  of  sale,  including  his 
own  wages,  which  are  specified,  does  not  render 
the  incumbrance  void  or  invalid.  Adler  <jb  Bro. 
V.  Glaflin,MeUin  &  Co.,  17  Iowa,  89 ;  Hughes  v. 
Gory,  admr.,  20  Ibid.  899. 

18.  While  the  mere  retention  of  mortgaged 
personal  property  by  the  mortgagor  does  not 
render  the  mortgage  fraudulent,  such  retention, 
under  circumstances  which  show  that  it  is  for 
the  benefit  of  the  mortgagor  alone,  will  justify 
a  jury  in  finding  that  it  is  not  bona  fide.  Wil- 
helmi  V.  Leonard  et  al.,  13  Iowa,  880. 

e.  Notice,  actual  and  constructive, 

19.  Aotual  notice.  A  mortgage  of  personal 
property,  duly  executed,  though  not  recorded, 
and  though  the  mortgagor  retains  possession  of 
the  property,  is  valid  against  existing  creditors, 
with  notice  of  the  mortgage.  The  words  '*  with- 
out notice,"  contained  in  section  2201  of  the  Re- 
vision, apply  to  creditors  as  well  as  purchasers. 
AUen  V.  McCalla,  25  Iowa,  464 ;  MiUer  v.  Bryan, 
8  Ibid.  58 ;  Crawford  v.  Burton,  6  Ibid.  476 ;  Mo- 
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Gcnran  v.  Haupt,  9  Ibid.  88 ;  OampbeU  v.  Lecm^ 
ard,  11  Ibid.  489 ;  Kuhn  v.  Graves,  9  Ibid.  803 ; 
Torhert  v.  Hayden,  Ibid.  485 ;  Fromme  v.  Jones, 
13  Ibid.  474. 

20.  Tlie  notice  contemplated  bj  said  section 
is  not  ctctuai  as  contradiBt?ngais1ied  from  con- 
structive, but  includes  both.  AUen  t.  McCaUa, 
25  Iowa,  464. 

21.  Constituents  of  actual  notice.  Notice  is 
actual  where  the  purchaser  either  knows  of 
the  existence  of  the  adverse  claim,  or  is  con- 
scious of  having  the  means  of  knowledge,  and 
does  not  use  them,  whether  his  knowledge  is 
the  result  of  a  direct  communication,  or  is  gath- 
ered from  facts  and  circumstances.  And  where 
a  person  designedly  abstains  from  making  in- 
quiry for  the  purpose  of  avoiding  knowledge, 
he  will  not  be  regarded  as  a  bona  fide  purchaser 
without  notice,  but  as  charged  with  the  knowP 
edge  which  his  inquiries  would  have  developed. 
Ibid.,  and  Wilson  v.  Miller  d  Beeson,  16  Ibid. 
Ill ;  Shiglish  v.  Waples,  13  Ibid.  57. 

22.  An  attaching  creditor  who  has  notice  that 
a  mortgage  exists,  to  some  one,  on  the  property 
upon  which  ITjo  levy  is  made,  cannot  defeat  it  by 
showing  that  at  the  time  of  the  levy  he  believed 
that  the  mortgage  was  being  withheld  from  rec- 
ord, in  order  to  delay  and  defraud  creditors.  Ihid, 

23.  Notice  to  attorney.  Notice  to  the  attor^ 
ney  is  notice  to  the  client.  Whether  the  notice 
to  the  attorney  must  be  in  the  course  of  the 
transaction  in  which  he  is  acting  for  his  client, 
left  undecided.  Ibid. 

24.  Constructive  notice :  recording  act.  The 
recording  of  a  chattel  mortgage  is  not  essential 
when  the  possession  of  the  mortgaged  property 
passes  to  the  mortgagee  at  the  time  of  the  exe- 
cution of  the  mortgage.  JFVomme  v.  Jones,  13 
Iowa,  474. 

26.  A  mortgagee  of  chattels  takes  the  title 
thereto  unaffected  by  any  lien  of  the  vendor  for 
the  purchase-money  of  which  he  had  no  notice, 
unless  such  lien  was  evidenced  by  writing,  ac- 
knowledged and  recorded.  Manny  &  Go.  v. 
Woods  et  al.,  83  Iowa,  265,  and  cases  in  §  19,  anie. 

26.  qualifying  agreement.    Where  the 

title  to  personal  property  has  once  passed  to  the 
Tendee  absolutely,  it  cannot  be  so  qualified  by 
an  unrecorded  writing  as  to  affect  the  right  or 
title  of  a  purchaser  without  notice  from  the 
Tendee.  Ibid.  But  it  may  be  stipulated  that  the 
title  shall  not  vest  until  the  price  is  paid.  Bai- 
ley V.  Harris,  8  Iowa,  331. 


27.  A  mortgagee  of  personal  property  is  a 
purchaser  within  the  meaning  of  the  recording 
act.  Many  db  Co.  v.  Woods  et  al.,  88  Iowa,  265, 
and  Porter  et  al.  v.  Green,  4  Ibid.  671. 

28. in  another  State  or  county.  Amort- 
gage  duly  executed  and  recorded  in  another 
county  or  State  imparts  constructive  notice 
wherever  the  property  may  be.  A  mortgage  re- 
corded in  Kansas  will  hold  the  property  after 
it  has  been  brought  to  Iowa,  and  sold  to  a  third 
person.  Smith  &  Go.  v.  McLean,  24  lewa,  822 ; 
Simms  v.  MeKee  db  8£imson,25  Ibid.  341. 

29.  Mistake  in  indexing.  A  chattel  mort- 
gage purported  to  be  executed  by  A  &  Co.,  but 
was  signed  by  A  alone,  and  indexed  in  his  name, 
without  the  words  "  &  Co."  by  the  recorder.  Held, 
that  notwithstanding  this  error,  it  was  properly 
admitted  in  evidence  to  show  notice  to  subse- 
quent purchasers,  but  without  determining 
whether  the  mortgagee  or  the  subsequent  credi- 
tor or  purchaser  must  suffer  from  the  error  of 
the  recorder.    Fromme^  v.  Jones,  18  Iowa,  474. 

III.  DiSGHABOE  OF. 

30.  The  taking  of  a  new  note  and  mortgage 
on  personal  property  to  secure  an  indebtedness 
already  evidenced  by  a  note  and  secured  by  a 
mortgage  on  the  same  property,  does  not,  even 
when  the  first  note  and  mortgage  are  canceled, 
operate  to  discharge  the  lien  of  such  first  mort- 
gage.   Packard  v.  Kingman  et  al.,  11  Iowa,  219. 

31.  But  where  the  payee  of  a  note,  secured 
by  chattel  mortgage,  delivered  It  up  to  the  maker 
and  took  a  new  one,  different  in  amount  and 
payable  at  a  different  date,  without  any  agree- 
ment to  show  that  it  was  to  be  secured  by  the 
mortgage,  it  was  ?ield  that  he  lost  his  right  to 
the  security  as  against  the  holder  of  other  notes 
secured  thereby.  WUhelmi  v.  Leonard,  18  Iowa, 
830. 

32.  Permitting  property  to  be  sold  under 
inferior  claim.  A  mortgagee  of  chattels  is  not, 
in  the  absence  of  fraud,  precluded  from  recover- 
ing upon  the  mortgage  debt  because  he  permits 
the  property  covered  by  the  mortgage  to  be  sold 
under  an  inferior  claim  or  lien.  His  failure  in 
such  case  to  assert  his  right  under  the  mortgage 
does  not  estop  him  from  recovering  the  indebt- 
edness secured  thereby  in  an  action  therefor 
against  the  mortgagor.  *  Jones,  Kitch  db.  Go,  v. 
Twrck  db  Go.,  38  Iowa,  246. 

33.  Extinguishment  by  payment.  Where 
chattel  mortgagees  are  in  possession  of   the 
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mortgaged  property^  and  selling  it  at  private 
Bale,  to  Batisfy  the  debt,  their  right  to  control 
and  dispose  of  the  same  ceases  as  soon  as  their 
debt  is  folly  satisfied.  Beilamff  et  cU,  v.  Baud, 
11  Iowa,  285. 

34L  When  a  mortgage  is  paid  its  lien  is  ex- 
tinguished, and  cannot  be  retained  for  the 
benefit  of  other  parties,  under  a  secret  trust,  to 
the  prejudice  of  junior  incumbrancers.  SurU, 
db  Co,  Y.  Daniels  db  Co.,  15  Iowa,  146. 

IV.  FOBBCLOSUBB  AND  SaLB. 

36.  Transfer  to  distxiot  court.  Where  the 
foreclosure  of  a  chattel  mortgage  by  notice  and 
sale  is  restrained  by  injunction,  on  the  ground 
of  usury,  and  transferred  to  the  district  court,  it 
there  stands  as  a  foreclosure  in  court,  and  the 
power  of  the  court  to  render  a  judgment  of  for- 
feiture in  favor  of  the  school  fund,  is  as  com- 
plete, if  the  contract  be  found  usurious,  as  if 
the  proceeding  to  foreclose  had  been  originally 
commenced  in  that  court.  Hardin  v.  Pa/rsons  et 
ai,,  33  Iowa,  207. 

36.  Ohoice  of  remedies.  The  mortgagee  o^ 
chattels  is  not  confined  to  a  foreclosure  by  notice 
and  sale.  He  may  foreclose  by  bill  in  equity ; 
and  that  is  the  proper  <x)urse  when  a  third  party 
has  a  conflicting  claim.  Packard  v.  Kingman 
et  al^  11  Iowa,  219. 

37.  Fraudulent  sale;  redemption.  Where 
one  mortgagee  acting  under  a  power  of  sale  in 
the  mortgage  sells  the  mortgaged  property  to  a 
purchaser  who  buys  for  the  benefit  of  a  co- 
mortgagee,  at  about  one-sixth  of  the  actual  value 
of  the'  property,  it  was  held,  that  the  purchaser 
did  not  acquire  a  title  to  the  property  divested 
of  the  equity  or  right  of  redemption  in  the 
mortgagor,  or  junior  mortgagee.  Alger  v.  Farley 
&  Ghrieman,  19  Iowa,  518. 

38.  Mixture  of  goods.  Where  the  goods 
were  subsequently  mixed  with  others  and  re- 
sold by  the  purchaser,  in  such  a  manner  that  no 
exact  account  of  the  sales  can  be  obtained,  the 
estimated  value  of  the  goods  at  the  time  of  the 
mortgage  sale,  as  given  by  witnesses,  will  be 
taken  as  the  measure  of  the  amount  for  which 
the  mortgagees  will  be  held  responsible  on  a 
bill  filed  by  junior  mortgagees  for  an  account. 
Ibid. 

39.  Sale  conveys  absolute  title.  A  sale  made 
in  good  faith  by  the  mortgagee  under  a  power 
of  sale,  and  in  conformity  with  the  conditions 


of  the  mortgage,  imlbsos  an  absolute  title  to  the 
purchaser. 

See  MoBTOAGB  ajstd  Dkisd  of  Tbust;  Cok- 
YBTANOB,  sub-title  BscoiiDino  Act;  Saubs  of 
Pbbsohal  Pbofebtt 


MOTION& 

See  Abrest  of  Jttdgment;  Attaohhsnt; 
Injunction;  Judioiaij  Sales;  New  Tbial; 
Pleading;  Practice. 


BCUNIOIPAIi  OORPORATION& 

I.  Generally. 

n.  Officers  ;  their  Rights,  Powers  and 
Duties. 

III.  Ordinances  ;  their  Effect,  Validitt, 

"Violation,  etc, 

IV.  Corporate  Powers. 

a.  In  general. 

b.  Power  to  impose  and  coUeet  taxes. 

c.  Power  to  license. 

y.  In  Relation  to  Local  Iicfroyementb. 

a.  In  general, 

b,  EsOending  and  vacating  limits, 
e.  Opening  of  streets. 

d.  Interest  in,  and  control  over  streets, 

avenues,   bridges,    wharves,  and 
otTier  pttblie  property, 

e.  Collection  of  assessments, 
Vl.  Liabilities. 

a.  Upon  contract. 

b.  For  wrongs. 

vn.  Municipal  Indebtedness. 


I.  Generally. 

1.  Corporate  seaL  The  seal  of  the  dty  of 
Keokuk  is  the  corporate  seal  and  not  the  seal  of 
the  mayor  when  he  acts  as  a  justice  of  the  peace 
under  the  laws  of  the  State.  Santo  et  al.  v.  The 
State  of  Iowa,  2  Iowa,  165. 

2.  Tax  deed.  A  tax  deed,  signed  by  the  city 
collector  in  his  official  name,  which  after  recit- 
ing the  power  under  which  it  was  executed, 
proceeded :  "  Now  know  ye,  that  I,  C.  C.  S.,  col- 
lector of  the  city  of  Keokuk,  by  virtue  of  the 
aathority  in[me  vested,  etc.,  do, by  these  presents 
in  the  name  of  the  city  of  Keokuk,  sell  and  con- 
vey," etc.,  sufficiently  complies  with  the  ordin- 
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ance  of  that  city,  which  provides  that  tax  deeds 
shall  "ran  in  the  name  of  the  city,  and  be 
signed  and  acknowledged  by  the  city  collector 
in  his  official  name."  McNamara  v.  E»tes  et  al., 
22  Iowa,  246. 

3.  Muscatine.  The  object  of  the  act  entitled 
"An  act  to  amend  the  act  to  incorporate  the  city 
of  Muscatine,"  approved  July  14, 1856  (Laws  of 
1856,  49),  is  sufficiently  expressed  in  its  title, 
and  the  said  act  is  not  in  violation  of  section  26 
of  the  third  article  of  the  constitution  of  1846 
which  provides  that  "  every  law  shall  embrace 
but  one  object  which  shall  be  expressed  in  its 
title."    Morfard  v.  Unger,  8  Iowa,  82. 

4.  Irregular  organization.  An  allegation 
that  a  municipal  corporation  was  organized  in 
an  irregular  manner  does  not  constitute  a  good 
defense  to  an  action  for  a  violation  of  its  ordi- 
nances.   DecoraJi  v.  OiUis  <fe  Espy,  10  Iowa.  234. 

6.  Power  to  create  municipal  corporations. 
The  legislature  has  the  constitutional  power  to 
create  a  municipal  corporation.  Langworthy  v. 
TJie  City  of  Dvhuque  et  a^.,  16  Iowa,  271. 

6.  Grant  of  power :  intention  of  donor.  The 
Intention  of  the  donor  in  the  grant  of  a  power 
to  a  municipal  corporation  is  the  cardinal  prin- 
ciple that  governs  in  its  construction,  and  this 
intention  is  to  be  ascertained  primarily  from 
the  language  employed  in  the  charter  and  the 
object  and  purpose  in  view.  MidcUeton  Savings 
Bank  v.  The  City  of  Dubuque  et  al.,  15  Iowa, 
894. 

7.  Release  by  ordinance  of  interest  in  real 
property.  A  release  by  a  municipal  corpora- 
tion of  a  claim  to  the  use  of  real  property,  by 
ordinance  and  not  by  deed,  will  be  enforced  by 
a  court  of  equity  when  the  releasee  has  paid 
the  consideration  or  entered  into  the  possession 
Mid  made  valuable  improvements.  Grant,  Re- 
ceiver, V.  T^ie  City  of  Davenport,  18  Iowa,  179. 

8.  Prior  charters:  repeal  of.  It  was  not  in- 
tended by  article  8,  section  1,  of  the  new  con- 
stitution to  repeal  charters  of  cities  granted  by 
the  legislature  prior  to  the  adoption  of  the  con- 
stitution.    Warren  v.  Henly  et  al.,  31   Iowa,  31. 

9.  The  provisions  of  chapter  51,  Revision  1860, 
do  not  apply  to  towns  organized  under  a  special 
charter.  And  the  election  of  officers  pursuant 
thereto,  instead  of  under  the  special  charter, 
does  not  amount  to  an  abandonment  of  the 
special  charter,  and .  an  organization  under  the 
provisions  of  said  chapter.  Totonof  Deearah  v. 
BuUia,  25  Iowa,  12. 


10.  And  where  such  officers  are  not  the  same 
provided  for  in  the  special  charter,  and  elected 
at  a  different  time,  they  cannot  perform  the  leg- 
islative duty  provided  for  by  the  special  char- 
ter. Ibid. 

11.  The  town  of  Decorah  was  organized  under 
a  special  charter,  by  which  the  legislative 
authority  was  vested  in  a  president  and  a  board 
of  six  trustees,  elected  annually,  the  last  Tues- 
day in  June.  On  the  first  Monday  in  March, 
1860,  and  annually  thereafter,  until  1867,  it 
elected  a  mayor,  a  recorder  and  five  trustees, 
under  chapter  51,  Hevision  1860,  but  the  special 
charter  was  not  abandoned,  and  no  vote  of  the 
people  was  taken  thereon.  The  council,  thus 
elected,  passed  an  ordinance  requiring  the 
owners  of  certain  property  to  build  a  sidewalk. 
Held,  that  the  ordinance  was  not  valid  for  the 
reason  that  the  body  passing  the  same  was  not 
legally  constituted.  Ibid. 

II.  Officers,    their    Rights,  Powers   akd 

Duties. 

12.  Compensation  of  ofilcers.  A  town  or  city 
is  a  public  corporation,  and  the  compensation  of 
its  officers  may  be  modified  or  changed  by  the 
department  of  the  government  which  has  power 
to  create  and  control  offices  and  officers.  lotoa 
City  V.  Foster  et  al.,  10  Iowa,  189. 

13.  Right  of  mayor  to  preside  over  the 
counciL  The  mayor  of  cities  of  the  second 
class,  organized  under  the  general  incorporation 
law  (ch.  51,  Rev.  1860),  is  not  ex  officio  a  member 
of  the  city  council,  and  has  no  right  to  preside 
over  the  same.  Cochran  et  al.  v.  McCleary,  / 
mayor,  22  Iowa,  75. 

14.  Such  council  shall  select  from  its  own 
number,  a  presiding  officer.  Ibid. 

15.  The  right  of  the  mayor  of  Iowa  City,  to 
preside  over  the  council  under  the  provisions  of 
the  special  charter,  was  taken  away  by  the  sub- 
sequent organization  of  the  city,  under  the 
general  incorporation  act.  Ibid. 

16.  Individual  liability  of  officers.  A  demand 
of  the  mayor  and  members  of  the  council  of  a 
municipal  corporation,  by  a  judgment  creditor 
thereof,  to  levy  a  tax  for  the  payment  of  his 
judgment,  and  also  to  issue  the  Hcrip  of  the 
corporation  in  payment  thereof,  are  not  essential 
to  the  right  of  the  creditor  to  maintain  an  action 
against  such  officers  as  individuals.  Such  an 
action  may  be  maintained  after  a  demand  to  levy 
a  tax  within  the  authority  of  the  council  and  a 
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refusal  to  comply  with  such  demand.    OwxUd 
V.  Thedinga  et  ai.,  17  Iowa,  13. 

17.  Oorporation  not  liable  for  tortiotui  acts 
of  officers.  The  general  principle,  rendering 
the  master  liable  for  the  tortious  acts  of  his  ser- 
vant committed  in  his  service,  does  not  apply  to 
the  wrongful  acts  of  the  officers  of  a  municipal 
corporation,  who  are  elected  for  a  definite  term, 
during  which  they  are  restrained  and  governed 
only  by  the  statutes  which  prescribe  their 
duties,  which  statutes,  by  presumption  of  law, 
are  known  to,  and,  by  the  exercise  of  a  reason- 
able diligence,  may  be  practically  understood  by 
everyone  who  may  have  business  with  them. 

Estep  V.  Keokuk  County,  18  Iowa,  199,  and  § 

et8eq.,po8t 

18.  Corporations  not  liable  for  unauthorized 
acts.  A  municipal  corporation  is  not  bound  by 
the  unauthorized  acts  of  its  officer^.  Dively  v. 
The  City  of  Cedar  Falls,  31  Iowa,  565 ;  MuUarky 
V.  SaTne,  19  Ibid.  21. 

19.  Power  of  officers  to  bind  corporation. 
Agents,  officers,  or  even  a  city  council  of  a  muni- 
cipal corporation  cannot  bind  the  corporation 
by  any  act  which  transcends  their  lawful  or 
legitimate  powers.  And  this  rule  applies  to 
the  issue  of  negotiable  as  well  as  unnegotiable 
evidences  of  debt.  Mayor  of  Albany  v.  Gurdiff 
(city  not  liable  for  negligently  building  bridge 
under  an  unconstitutional  statute),  3  Comst. 
165,  1849 ;  reversing  S.  C,  2  Barb.  190 ;  Cuy- 
ler  V.  Trustees  of  Rochester  (laying  out  street 
contrary  to  charter),  12  Wend.  165, 1834  ;  Hodges 
V.  Buffalo  (4th  of  July  appropriation),  2  Denio, 
110,  1846 ;  HaXstead  v.  The  May  or,  ZCom^i.  430, 
1850 ;  Martin  v.  The  Mayor,  1  Hill,  545  ;  Boone 
V.  Utica,  2  Barb.  104 ;  Cornell  v.  OUford,  1  Denio, 
510 ;  Boyland  v.  27ie  Mayor  and  Aldermen  of 
New  York,  1  Sandf.  (N.  Y.)  27,  1847;  DiU  v. 
WareTiam,  7  Meic.  438,  1844 ;   Vincent  v.  JUan- 

tucket,  12  Cush.  103, 105, 1858 ;  per  Merrick,  J. ; 
Stetson  V.  Kempton,  13  Mass.  272 ;  Parsons  v. 
Inhabitants  of  Goshen,  11  Pick.  896;  Woody, 
Inhabitants  of  Lynn,\  Allen  (Mass.),  108, 1861 ; 
Spalding  v.  Lowell,  23  Pick.  71 ;  Mitchell  v.  Bock- 
land,  45  Me.  496, 1858  ;  S.  C.,'41  Ibid.  863  ;  An- 
thony V.  AdoTns,  1  Mete.  (Mass.)  284,  1840 ; 
Western  CoUege  v.  Cleveand,  12  Ohio,  375, 1861 ; 
Commissioners  v.  Cox,  6  Ind.  403, 1855 ;  The  In- 
habitants V.  Weir,  9  Ibid.  224. 1857 ;  8mead  v. 
The  Indianapolis,  Pittsburg  &  Cleveand  B.  B, 
Co.,  11  Ibid.  104 ;  1^58 ;  Brady  v.  2he  Mayor, 


20  N.  Y.  (6  Smith)  812 ;  AppHeby  v.  The  Mayor, 
etc.,  15  How.  Pr.  428 ;  Estep  v.  KeokvJc  County, 

18  Iowa.  199.)    Clark  v.  The  City  of  Des  Moines, 

19  Iowa,  199, 

20.  Third  parties  are  charged  with  notice  of 
officers'  powers.  The  duties  and  powers  of  the 
officers  of  a  municipal  corporation  are  prescribed 
by  the  statute,  and  every  person  dealing  with 
them  as  such  may  know,  and  is  charged  with  the 
knowledge  of  the  nature  of  those  duties  and  the 
extent  of  these  powers.  (Delafield  v.  State  of 
lUinois,  2Km,  159,  174;  26  Wend.  192 ;  S.  C,  8 
Paige,  53 ;  Hodget  v.  Buffalo,  2  Denio,  110 ;  Su- 
pervisors V.  Bates,  17  N.  Y.  242 ;  Overseers  v. 
Overseers  of  PJiarsalia,  15  Ibid.  341 ;  Butterjield 
V.  Inhabitants  of  Melrose,  6  Allen,  187 ;  Bossire 
V.  CHty  of  Boston,  4  Ibid.  57 ;  Zabriskie  v.  Cleve- 
land, Columbus  db  Cincinnati  B,  B  Co.,  23  How. 
381,  398.)  CUtrkT.  The  City  of  Des  Moines,  19 
Iowa,  199. 

III.  Ordinakces  ;  their  Effect,  Validity, 

Violation,  etc. 

21.  Taking  effect  of  ordinance.  Under  sec- 
tion 19  of  the  charter  of  Iowa  City  (Laws  of 
1853,99),  which  provides  that  the  city  ordi- 
nances shall  be  recorded  in  a  book  to  be  kept 
for  that  purpose,  and  signed  by  the  mayor 
and  attested  by  the  recorder,  the  signature  of 
the  mayor  to  the  copy  of  record  is  not  essential 
to  the  taking  effect  of  an  ordinance.  Conboy  v. 
Imca  City,  2  Iowa,  90. 

22. So  much  of  said  section  as  requires 

the  city  ordinance  to  be  signed  by  the  mayor, 
attested  by  the  recorder,  and  before  they  take 
effect,  to  be  published  in  one  or  more  news- 
papers  published  in  the  city  at  least  ten  days  ; 
and  if  there  be  no  such  paper  posted  up  in  each 
ward  the  same  length  of  time,  are  essential  to 
the  ordinances  taking  effect,  but  those  require- 
ments following  these  provisions,and  above  re- 
ferred to  relate  to  the  preservation  of  the  ordi- 
nances and  are  simply  directory.  Ibid. 

23.  Territorial  force.  An  ordinance  of  a  mu- 
nicipal oorporation  can  have  no  extra  territorial 
force ;  but  persons  or  property  coming  within 
the  territorial  limits  of  the  corporation  come 
under  its  authority.  Oosselink  v.  Campbell,  4 
Iowa,  296. 

24L  Dubuque  city  ordinance.  The  ordinance 
of  the  city  of  Dubuque,  entitled  "An  ordinance 
to  regulate  the  sale  and  occupation  of  the  stalls 


776 


MUNICIPAL  OOBPOEATIONS. 


Ordinances,  thiair  Effect,  Validity,  Violation,  etc  —  Corporate  Powers. 


in  the  central  and  first  ward  markets/'  is  not  in- 
consistent witli  the  powers  granted  by  section  7 
of  an  "Act  for  revising  and  consolidating  the  laws 
incorporating  the  city  of  Babaqae,  and  to  estab- 
lish a  city  coart  therein."  Tlu  State  oflatoafor 
the  City  ofJDiCbuque  v.  Leiber^  11  Iowa,  407, 

26.  Eflfeot  of  reorganization  under  general 
incorporation  law.  The  reorganization  of  a 
city  government  under  chapter  51  of  the  Revis- 
ion of  1860,  does  not  have  the  effect  to  repeal 
an  ordinance,  lawfully  enacted  under  a  former 
charter,  making  the  council  the  tribunal  for  the 
trial  of  contested  municipal  elections.  Ex  parte 
StraJd,  16  Iowa,  869. 

26.  OonjQict  of  statute  with  ordinance. 
Where  a  statute  of  a  State  conflicts  with  the 
ordinance  of  a  municipal  corporation,  the  former 
controls.  The  City  of  Burlington  v,  KeUar,  18 
Iowa.  59. 

27.  Burlington  oity  ordinance.  The  ordi- 
nance of  the  dty  of  Burlington,  passed  Novem- 
ber 3, 1862,  prohibiting  within  the  said  city  the 
keeping  of  "  any  house  or  place  where  persons 
resort  for  the  purpose  of  drinking  wine,  beer  or 
ale,  or  other  malt  or  spirituous  drinks,"  without 
a  license  from  the  authorities  of  said  city,  is  in- 
valid, and  no  prosecution  can  be  sustained  there- 
under. Ibid, 

28.  Ordinance  not  passed  by  the  corporate 
body.  The  town  of  Decorah,  organized  in  1857 
under  a  special  charter,  by  which  its  legislative 
authority  was  vested  in  a  president  and  a  board 
of  six  trustees.  In  1860,  and  annually  thereafter 
till  1867,  it  elected  a  mayor,  recorder  and  five 
trustees,  under  the  act  of  March,  1858,  but  no 
vote  of  the  people  was  taken  upon  the  question 
of  abandoning  their  special  charter  or  of  organ- 
izing under  said  act  of  1858.  The  council  thus 
elected  passed  an  ordinance  requiring  the  owners 
of  property  on  a  certain  street  to  build  a  side- 
walk in  front  thereof,  ffeld,  that  the  ordinance 
was  invalid,  as  it  was  not  passed  by  the  corpo- 
rate body  in  which,  under  the  special  charter, 
the  legislative  authority  was  vested.  Th£  Tovm 
of  Decorah  v.  BuUis,  25  Iowa,  12. 

29.  Ordinance  against  obstruction  of  street. 
Where  a  city  ordinance  gives  the  street  cars  of 
the  city  a  precedence  over  other  vehicles,  and 
provides  that  if  any  person  "  shall  unnecessarily 
obstruct  or  impede  the  running  of  the  cars,"  he 
shall  be  liable  to  a  fine  for  such  offense,  it  is  the 
duty  of  a  teamster  who  has  obstructed  the 
track  by  backing  his  team  across  the  same,  for 


the  purpose  of  unloading  some  goods,  to  re- 
move at  once  on  the  approach  of  the  cars,  and  a 
delay  on  his  part,  even  for  a  short  time,  for  the 
purpose  of  removing  a  box  which  is  the  last  of 
his  load,  thereby  causing  a  stopping  of  the  cars 
during  such  delay,  is  an  unnecessary  obstruction 
within  the  meaning  of  the  ordinance,  and  will 
render  him  liable  to  its  penalty.  The  State,  for 
the  use,  etc.,  v.  Fole:i/,  81  Iowa,  527. 

30.  Violation  of  ordinance :  title  of  proeeon- 
tion.  That  portion  of  section  8,  article  5  of  the 
S^tate  constitution,  which  provides  that  *'A11 
prosecutions  shall  be  conducted  in  the  name 
and  by  the  authority  of  the  State  of  Iowa,"  does 
not  apply  to  prosecutions  for  infractions  of 
city  ordinances,  but  contemplates  only  those  in- 
stituted for  violations  of  the  laws  of  the  State 
in  those  tribunals  provided  for  by  the  constitu- 
tion. It  is  accordingly  held,  in  the  present  case, 
that  a  prosecution  for  the  violation  of  a  city  or- 
dinance was  properly  instituted  in  the  name  of 
the  city.  The  City  of  Davenport  v.  Bird,  84 
Iowa,  524. 

31. And  the  city  may,  in  such  case,  being 

thereto  authorized  by  its  charter,  arrest  and  im- 
prison the  defendant,  on  his  failure  to  pay  the 
fine  assessed  against  him.  Ibid. 

As  to  proof  of  ordinances,  see  Eyidbnce. 

IV.  Corporate  Powers. 
a.  In  general. 

32.  Powers   which   it   may    exercise.     A 

municipal  corporation  possess  and  can  exercise 
the  following  powers,  and  none  others :  First, 
those  granted  in  express  words  ;  second,  those 
necessarily  implied,  or  necessarily  incident  to 
the  powers  expressly  granted  ;  third,  those  ab- 
solutely essential  to  the  declared  objects  and 
purposes  of  the  corporation  —  not  simply  con- 
venient, but  indispensable  ;  and  any  fair  doubt 
as  to  the  existence  of  a  power  is  resolved  by  the 
courts  against  the  corporation  and  the  existence 
of  the  power.  ( Vincent  v.  Nantucket,  12  Cush. 
103,  105 :  Clark,  Dodge  d  Co.  v.  Davenport.  14 
Iowa,  494 ;  Clark  v.  Dee  Moines,  19  Ibid.  199 ; 
Mintum  v.  Larue,  23  How.  [U.  S.]  435  ;  Bunk  v. 
ChiUicotlie,  7  Ohio  St.  2,pp.  31,  36,  per  Hitch- 
cock, J. ;  CoUins  v.  Hatch,  18  Ibid,  528 ;  Sharp 
V.  Spear,  4  Hill,  76,  approved  in  2  Denio, 
380,  and  in  10  N.  Y.  329 ;  Ham  v.  MiUer,  20 
Iowa,  450,  453  ;  Mays  v.  Ci?icinnatti,  1  Ohio  St. 
268.)  Merriam  v.  Moody's  Executors,  25  Iowa, 
163 ;  §  47,  et  seq.,  post. 
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33.  Oity  market  honaea.  Where  a  city 
charter  confers  upon  the  council,  authority  to 
establish  and  erect  market  houses  and  market 
places  and  provide  for  the  government  and  regu- 
lation thereof,  the  right  to  establish  necessarily 
carries  with  it  the  power  to  prohibit  the  expos- 
ing and  offering  for  sale  meat  at  other  places 
than  the  council  may  designate.  The  Chty  of 
Davenport  v.  KeUey,  7  Iowa,  1Q3. 

34. The    city  of    Davenport    under   its 

charter  possesses  the  power  to  pass  an  ordinance 
prohibiting  the  exposing  and  o£fbringfor  sale 
fresh  meat  in  less  quantities  than  one-quarter 
at  a  place  other  than  the  regularly  established 
market  houses.  Ihid, 

36.  And  to  authorize  an  individual  to 

erect  a  building  upon  private  property  and  to 
lease  the  stalls  therein  for  a  market ;  to  dictate 
the  manner  of  conducting  it  and  to  protect  the 
owner  in  the  exclusive  privilege  of  such  mar- 
ket ;  overruling  The  CUu,  of  Davenport  v.  Eel- 
ley  ^  7  Iowa,  102,  in  so  far  as  it  conflicted  here- 
with. Le  Claire  v.  The  City  of  Davenport,  18 
Iowa,  210. 

36, Chapter  210   of  the   Laws  of   1867 

confers  upon  the  city  council  of  the  city  of  Du- 
buque the  power  to  lease  the  stalls  in  the 
public  markets  of  the  city,  without  submit- 
ting the  proposition  to  lease  to  the  legal  voters 
of  the  oity.  The  City  of  Dnbifque  v.  JUtUer,  11 
Towa,  583. 

37.  tender  of  scrip.    In  1858  the  city  of 

Dubuque,  by*  ordinance,  provided  for  the  sale, 
on  the  first  day  of  each  year,  of  the  right  to 
occupy  stalls  in  the  public  market,  for  "  cash  or 
city  issue,  and  on  the  16th  of  May,  1860,  the 
city  council  directed  the  sale  of  stalls  *  for  cash.' " 
Held,  that  a  tender  of  city  scrip  as  a  payment 
for  the  right  to  use  a  stall,  under  an  agreement 
made  after  the  last-mentioned  date,  was  insuffi- 
cient. Ibid, 

38.  Amendment  and  repeal  of  charter.  The 
charter  of  a  municipal  corporation  can  be 
amended  or  repealed  only  by  the  municipality, 
acting  under  the  provisions  of  a  general  law  for 
that  purpose.  Davis  A  Bro.  v.  Woolnough,  9 
Iowa,  104 

39.  The  constitution  of  1857  leaves  the  power 
to  amend  the  charters  of  municipal  corporations 
with  the  people  composing  them.  Hetherington 
V.  Bissell  et  al.^  and  Baker  y.  The  Same,  10  Iowa, 
145.  Following,  Ex  parte  Pritt,  9  Ibid.  80,  and 
Davie  d  Bro.  v.  Woolnoug7^,  Ibid.  104. 

Vol.  2.  —  98 


40.  Monnt  Pleasant :  statute  conatmed.  Sec- 
tion 14,  chapter  15,  Laws  of  1856,  does  not 
confer  upon  the  city  council  of  the  city  of 
Mount  Pleasant  authority  to  enact  an  ordinance 
declaring  the  setting  up  and  keeping  of  any 
gambling  device  a  misdemeanor,  and  providing 
for  the  punishment  of  the  same.  The  City  of 
Mount  Pleaeant  v.  Breeze,  11  Iowa,  899. 

41.  Oonstruotion  of  sidewalks.  A  council 
of  an  incorporated  city  may,  under  a  general 
power  to  cause  the  streets  thereof  to  be  "  paved, 
graded  or  macadamized,"  cause  sidewalks  of 
plank  or  other  material,  in  its  discretion,  to  be 
constructed.  The  Burlington  and  2tf%S9auri 
River  Railroad  Co.  v.  Spearman  and  The  City 
of  Mount  Pleasant,  12  Iowa,  112. 

42.  Oity  of  Ottumwa :  charter.  The  29th  sec- 
tion of  the  act  incorporating  the  city  of  Ottumwa 
(acts,  extra  session  of  1856),  does  not  confer  upon 
the  city  council  the  exclusive  power  to  punish 
persons  selling  liquors  in  violation  of  law.  The 
State  oflo^ea  v.  Gurloek,  14  Iowa,  444. 

43.  Dubuque  city  charter.  Section  25  of 
the  charter  of  the  city  of  Dubuque  invests  the 
city  council  with  the  full  control  of  the  city 
property,  real,  personal  and  mixed,  and  con- 
tains a  complete  grant  of  power,  to  be  exercised 
and  used  for  the  benefit  and  use  of  the  inhabit- 
ants of  said  corporation.  The  inhibition  con- 
tained in  the  proviso  in  said  section  applies  to 
alienations  of  real  property,  and  not  to  the  exe- 
cution of  a  mortgage  or  the  creation  of  an 
incumbrance  thereon.  Middletown  Savings  Bank 
V.  T?ie  City  of  Dubuque  etal.,  15  Iowa,  894. 

4^  Restriction  upon  sale.  A  restriction  upon 
the  sale  of  property  belonging  to  a  municipal 
corporation,  by  the  common  council  thereof,  is 
also  a  restriction  upon  the  conveyance  thereof. 
Ibid. 

45.  Power  to  Inflict  imprisonment  for  ▼iola- 
tion  of  ordinance.  A  municipal  corporation  can 
inflict  imprisonment  as  a  penalty  for  the  viola- 
tion of  its  ordinances,  only  when  the  power  is 
given  by  the  charter.  The  City  of  Burlington 
V.  Kellar,  18  Iowa,  59. 

46.  The  power  to  imprison  includes  the  power 
to  arrest.  Th^  City  of  DaA>enport  v.  Bird,  84 
Iowa,  524. 

47.  Powers  are  to  be  strictly  oonstrued. 
Authority  conferred  upon  municipal  corpora- 
tions is  to  be  strictly  construed  and  closely 
pursued.  The  City  of  Burlington  v.  Keller,  18 
Iowa,  59. 
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48.  Municipal  corporations  have  and  can  exer- 
cise only  such  powers  as  are  expressly  granted, 
and  such  incidental  ones  as  are  necessary  to  make 
those  powers  available,  and  are  essential  to  ef- 
fectuate the  purposes  of  the  corporation ;  and 
these  powers  are  strictly  construed.  Cla/rk  v. 
The  City  ofDes  Moines,  19  Iowa,  199. 

49.  Any  doubt  or  ambiguity  arising  out  of  the 
terms  used  by  the  legislature  in  making  a  grant 
of  power  to  a  municipal  corporation,  must  be  re- 
solved in  favor  of  the  public ;  and  a  power  can- 
not be  exercised  where  it  is  not  clearly  compre- 
hended within  the  words  of  the  act,  or  derived 
therefrom  by  necessary  implication.  Clark, 
Bodge  d  Co,  v.  The  City  of  Davertport,  14  Iowa, 
494,  and  §  82,  arUe. 

60.  Ploa  of  ultra  vires.  A  corporation  may 
set  up  a  plea  of  ultra  vires^  or  its  own  want  of 
power  under  its  charterer  constituent  statute  to 
enter  into  a  given  contract,  or  to  do  a  given  act, 
in  excess  of  its  corporate  power  or  authority. 
Clark  V.  The  City  of  Des  Moines,  19  Iowa,  199. 

61.  Power  to  issue  negotiable  paper.  When 
the  officers  of  a  city  have  no  express  power  to 
iBBue  for  current,  ordinary  debts,  negotiable 
paper  which  shall  be  free  from  equities  in  the 
hands  of  purchasers,  and  it  is  not  necessary  as 
an  incident  to  those  granted,  or  to  carry  out  the 
purposes  and  objects  of  the  corporation,  it  can- 
not be  held  to  exist  by  implication.  Ibid, 

62. to  borrow  money.  The  power  to  bor- 
row money,  conferred  on  a  municipality,  does  not 
authorize  the  loan  of  the  credit  of  the  city. 
Chamberlain  et  al,  v.  The  City  of  Burlington  et 
al.,  19  Iowa,  395. 

63.  to  aid  in  construction  of  railroads. 

Section  27  of  the  charter  of  the  city  of  Burlington, 
(ch.  54,  Laws  of  the  extra  session  of  1845),  pro- 
vided, that  "whenever,  in  the  opinion  of  the 
city  council,  it  is  expedient  to  borrow  money  for 
any  pitblic  purpose,  the  question  shall  be  sub- 
mitted," etc.  Held,  that  to  aid  in  the  construc- 
tion of  a  railroad  was  not  a  publio purpose  with- 
in the  meaning  of  the  statute,  and  that  it  con- 
ferred no  power  upon  the  city  to  borrow  money 
for  that  purpose.  Ibid. 

64. to  erect  toll  bridge.    No  municipal 

corporation  can  erect  a  toll  bridge  and  levy  and 
collect  tolls,  unless  authorized  by  the  law  of  the 
State.  Clark  v.  The  City  of  Bes  Moines,  19 
Iowa,  199. 


66. want  of  power  cannot  be  supplied. 

The  want  of  corporate  power  o.r  the  want  of  au- 
thority in  municipal  officers  in  this  respect,  can- 
not be  supplied  by  their  unauthorized  action  or 
representation.  Ibid. 

66.  Oannot  loan  its  credit  to  aid  private  en- 
terprise. A  municipal  corporation  has  no  power 
to  lend  its  credit  or  make  its  accommodation 
paper  for  the  benefit  of  citizens  to  enable  them 
to  execute  private  enterprises.  Ibid. 

67.  No  power  to  issue  negotiable  paper. 
Without  express  authority  in  the  charter  so  to 
do,  municipal  corporations  have  no  power  to 
bind  themselves  by  negotiable  paper  with  all 
the  incidents  of  negotiability  ;  and  such  paper, 
issued  without  such  authority,  has  no  other 
binding  effect  upon  the  corporation  in  the  hands 
of  a  bona  fids  indorsee,  for  value,  before  matur- 
ity, than  it  would  have  in  the  hands  of  the  orig- 
inal holder.  Bively  v.  The  City  of  Cedar  Falls, 
21  Iowa,  565  ;  Clark  v.  The  City  of  Bes  Moines,, 
19  Ibid.  199 ;  Clark  v.  Polk  County,  Ibid.  248. 

68.  Power  to  make  parol  contracts.  A  muni- 
cipal corporation  may  contract  by  parol  through 
its  agents,  notwithstanding  section  1134*  of  the 
Revision,  which  merely  defines  how  the  order 
to  contract  shall  be  made  and  evidenced  when 
directed  by  the  council,  and  is  not  a  limitation  on 
its  power  to  contract  otherwise.  T?ie  City  of 
Indianolia  v.  Jones,  29  Iowa,  282 ;  The  City  of 
Bavenport  v.  The  Peo^ria  Marine  and  Fire  Ins» 
Co.,  17  Ibid.  276. 

69.  of  taxation.  A  municipfil  corporation 

can  exercise  no  power  of  taxation  unless  it  be 
expressly  conferred  upon  it,  or  the  exercise  of 
it  is  absolutely  necessary  to  carry  into  effect 
some  other  power  expressly  granted.  T/ie  State, 
for  the  use,  etc.,  v.  Smith  et  al,,  31  Iowa,  493  ; 
Clark,  Bodge  d  Co,  v.  The  City  of  Bavenport,  14 
Ibid.  494 ;  The  City  of  Bavenport  v.  The  M.  d 
M.  R,  R.  Co.,  12  Ibid.  589. 

60. Any  doubt  as  to  whether  a  power 

has  been  conferred,  or  ambiguity  arising  out  of 


*  Reprinted  as  section  493,  Code  of  1873,  and  as 
follows : 

On  the  paRsafre  or  adoption  of  every  by-law  or  or- 
dinance^  and  every  resolution  or  order  to  enter  Into 
a  contract  by  any  council  of  any  municipal  corpora- 
tion, the  yeas  and  nays  shall  be  called  and  recorded ; 
and  to  pass  or  adopt  any  by-laws  or  ordinance  orany 
such  resolution  or  order,  a  concurrence  of  a  majority 
of  the  whole  number  of  the  members  elected  to  the 
council  shall  be  required;  all  appointments  of  offi- 
cers by  any  council  shall  be  made  xHva  vxtce^  and  the 
concurrence  of  like  majority  shall  be  required  and 
the  names  of  those,  and  whom  thev  voted,  on  the 
vote  resulting  in  an  appointment  shall  be  recorded. 
No  money  shall  be  appropriated  by  the  oounoli  ex- 
cept by  ordinance. 
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terms  used  bv  the  legislature,  must  be  resolved 
in  favor  of  the  public.  Ibid. 

61.  Power  to  make  contracts:  incidental 
powers.  A  manicipal  corporation,  having  au- 
thority to  hold  and  dispose  of  lands  granted  to 
it,  possesses  the  incidental  power,  the  same  as 
an  individual,  to  do,  through  its  proper  officers, 
whatever  in  their  judgment  maj  be  neoessarj 
to  preserve  and  perfect  its  interests  in  and  title 
to  the  same.  Alien  v.  Cerro  Gordo  County  et  al., 
84  Iowa,  54. 

62. It  is  accordingly  Tield,  where  swamp 

lands  granted  by  the  general  government  to  the 
State,  and  by  the  State  to  the  counties  in  which 
the  same  were  situated,  that  a  county  thus  in- 
terested might,  through  its  board  of  supervisors, 
in  view  of  the  fact  that  its  interests  and  claims 
in  respect  to  such  lands  were  involved  in  doubt, 
enter  into  a  valid  contract  with  an  individual, 
to  the  effect  that,  in  case  he  succeeded  through 
his  efforts  and  labor  in  having  the  claims  of  the 
county  established  and  allowed  by  the  general 
government,  he  should  be  entitled  to  and  receive^ 
as  compensation  for  his  services,  one-half  «of  the 
lands,  or  the  indemnity  granted  in  lieu  thereof. 
IMd. 

63. ratification   by   people:   board    of 

■upervisors.  It  is  not  necessary  to  the  validity 
of  such  contract  that  it  should  have  been  sub- 
mitted for  ratification  to  a  vote  of  the  citizens 
of  the  county.  Ibid. 

64. ^or  that  it  was  entered  into  at  a 

regular  session  of  the  board  of  supervisors. 
The  board  can  exercise  its  powers  at  a  special 
meeting  called  by  a  majority  of  its  members, 
and  in  the  absence  of  a  contrary  showing  the 
meeting  will  be.  presumed  to  have  been  regular. 
Ibid. 

b.  Power  to  impose  and  eoUeet  taxea. 

66.  Municipal  powers  of  taacation.  It  is  a 
well-settled  principle  that  a  municipal  corpora- 
tion cannnot  exercise  the  power  or  right  of  tax- 
ation, unless  such  power  is  expressly  given  to 
it  by  the  legislature.  Clarke,  Dodge  <&  Co.  v. 
The  City  of  Davenport,  14  Iowa,  494 ;  The  State 
v.&mith,3\lb\d.4t9S. 

66.  No  property  can  lawfully  be  taxed  until 
the  legislature  authorizes  and  requires  it  to  be 
done,  and  when  the  act  requires  it  to  be 
done  in  a  particular  way,  that  way  alone  can  be 
pursued.  Tlie  City  of  Davenport  et  al.  v.  The  M, 
d  M.  B,  B.  Co.,  12  Iowa,  689. 


67.  On  property  of  railroad  company.    The 

city  of  Davenport  has  no  power  under  section 
1,  article  5  of  its  charter,  to  levy  taxes  for 
municipal  purposes  upon  the  rolling  stock 
of  a  railroad  company  which  has  its  principal 
place  of  business  and  a  portion  of  its  road  with- 
in the  corporate  limits  of  said  city,  such  rolling 
stock  being  used  by  the  corporation  along  the 
line  of  the  road,  beyond  as  well  as  within  the 
limits  of  the  city.  The  City  of  Davenport  v. 
The  M.  db  M.  B.  B.  Co.,  16  Iowa,  848. 

68.  The  supreme  court  being  equally  divided 
upon  the  question  as  to  the  power  of  the  city  of 
Davenport  to  levy  taxes  upon  the  real  property 
of  a  railroad  corporation,  situated  within  its 
limits,  the  judgment  of  the  court  below  stands 
affirmed  by  operation  of  law.  Ibid. 

69.  Hdd,  per  Lowe,  J.,  that  section  16  of 
chapter  173,  of  the  Laws  of  1862,  is  consti- 
tutional and  valid,  and  prescribes  the  only 
method  and  purpose  by  and  for  which  the 
property  of  a  railroad  corporation  may  be 
taxed.  It  does  not  confer  upon  municipal  cor- 
porations the  power  to  tax  either  the  real  or  per- 
sona] property  or  the  gross  earnings  of  railroads 
for  general,  municipal  revenue  purposes; 
neitjier  does  it  abridge  the  powers  when  con- 
ferred on  such  corporations  by  their  charters,  to 
assess  special  charges  against  particular  prop- 
erty for  the  construction  of  sidewalks,  or  other 
improvements  intended  for  local  benefit,  rather 
than  general  convenience.  Ibid. 

70.  Said  chapter  173  of  the  Laws  of  1862  is 
not  inconsistent  with  section  7,  article  7  of  the 
constitutibn  of  1857.  Ibid. 

71.  It  is  competent  for  the  legislature  to  tax 
the  property  of  railroad  companies  through 
their  gross  earnings  in  the  manner  prescribed 
by  chap.  173,  Laws  of  1862.  Ibid. 

72.  Heid,  per  Cole,  J.,  that  the  x>ower  of 
taxation  has  its  foundation  in  the  legislature, 
and  the  power  to  tax  the  property  of  a  railroad 
corporation  by  an  assessment  of  its  value  or 
otherwise  than  in  the  manner  prescribed  by 
section  462  of  the  Code  of  1851,  or  chapter  173 
of  the  Laws  of  1862,  has  never  been  conferred 
by  legislative  authority:  without  a  grant  of 
power  by  the  legislature,  a  muncipal  corpora 
tion  cannot  levy  taxes  on  such  property.    Ibid, 

73.  Held, -per  Dillon,  J.,  Wright,  Ch.  J., 
concurring,  under  section  1,  article  5  of  the 
charter,  and  chapter  45  of  the  Revision  of  1860, 
that  the  municipal  corporation  of  Davenport  has 
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the  power  to  levy  taxes  upon  the  real  estate 
of  railroad  corporations,  when  such  property  is 
situated  within  its  own  limits ;  this  right  is  not 
afifbcted  bj  section  16,  chapter  173  of  the  Laws 
of  1862,  as  that  act  was  not  intended  to  have 
any  application  to  mnnicipal  corporations.  Ibid. 

74L  The  judges  of  the  supreme  court  being 
equally  divided  in  opinion  upon  the  question 
as  to  the  power  of  a  municipal  corporation 
to  tax  the  real  estate  of  a  railroad  company 
situated  within  the  limits  of  such  corporation, 
the  judgment  of  the  court  below  by  operation 
of  law  stands  affirmed.  The  DvJbuqvs  and  8umx 
CUy  Railroad  Company  v.  The  CUy  of  Dubuque 
et  al.,  17  Iowa,  120. 

76.  The  city  of  Dubuque  has  no  power  to 
levy  taxes  for  municipal  purposes  upon  the  roll- 
ing stock  of  a  railroad  company  which  has  its 
principal  place  of  business  in  said  city.  Ibid. 

76.  The  city  of  Dubuque  has  no  power  under 
the  corporate  charter  in  force  in  1867  to  levy 
taxes  upon  the  property  of  railroad  companies, 
otherwise  than  through  the  shares  of  the  stock- 
holders. Ibid. 

77.  Oity  inooiporated  wider  q;)6cial  law. 
There  is  no  provision  in  the  "act  for  the 
incorporation  of  cities  and  towns,"  approved 
March  28,  1858,  for  the  levy  and  collection  of 
taxes,  and  for  sales  for  delinquent  taxes  in  cities 
incorporated  under  a  special  law.  Burke  v. 
Jeffries  et  al.,  20  Iowa,  145. 

78.  Section  1123,  Rev.  of  1860,  applies  only 
to  the  towns  and  cities  organized  under  the 
general  incorporation  law,  and  to  those  which 
should  adopt  it,  and  not  to  those  acting  under  a 
special  charter.  I  bid. 

79.  The  case  of  WkUing  and  WhUinffv.  The 
CUy  of  Mt.  Pleasant,  11  Iowa,  482,  expressing  a 
contrary  view,  is  doubted.  Ibid. 

80.  Taxation  of  agricultural  lands  and  sub- 
urban property.  Though  the  legislature  has 
I)ower  to  extend  the  limits  of  a  city  or  town,  so 
as  to  include  adjacent  agricultural  lands  with- 
out the  consent  of  the  owner,  yet  so  long  as  the 
land  is  used  solely  for  agricultural  purposes,  or 
lies  vacant,  and  is  not  laid  out  into  town  lots,  nor 
used  or  required  for  streets,  or  houses,  or  other 
purposes  of  a  town,  the  corporation  authorities 
cannot  tax  such  property  as  town  property,  nor 
subject  it  to  the  city  burdens,  without  the  con. 
sent  of  the  owner ;  and  an  act  of  the  legislature 
authorizing  such  taxation  is  unconstitutional, 
Ei  authorizing  the  taking  of  private  property 


for  public  use,  without  compensation.  Morford 
V.  Unger,  8  Iowa,  82.  Followed  in  LangtDorthy 
V.  ITie  City  of  Dubuque,  13  Ibid.  86. 

81.  In  a  subsequent  case  relating  to  the  same 
property  involved  in  the  case  last  cited,  the 
court  being  more  fully  advised  of  the  situation 
of  the  lands,  and  finding  that  they  were  sur- 
rounded by  city  streets  and  improvements,  re- 
fused to  enjoin  the  collection  of  taxes.  Lang- 
worthy  V.  The  City  of  Dubuque,  16  Iowa,  271. 

82.  Lands  lying  within  the  extended  limits 
of  a  city  which  are  used  exclusively  for  agricul- 
tural purposes,  which  have  not  been  benefited 
by  the  current  expenditures  of  the  city,  and  are 
not  necessary  for  muuicii>al  uses,  are  not  liable 
to  taxation  for  city  purposes.  *  The  cases  of 
0*Hare  v.  The  City  of  Dubuque,  22  Iowa.  144, 
and  Deeds  v.  Sanborn,  26  Ibid.  419,  followed. 
Deiman  et  al.  v.  The  City  of  Fort  Madison,  80 
Iowa,  542. 

83.  That  the  owner  of  such  lands  has  paid 
taxes  thereon  to  the  city  for  several  years  does 
not  estop  him  from  resisting  the  right  of  the 
city  to  collect  in  the  present  case.  Ibid. ;  and 
Langworthy  v.  Ths  City  of  Dubuque,  18  Iowa,  86. 

84.  Held,i^i9X  an  out-lot,  situated  within  three 
hundred  feet  of  the  old  city  limits  and  within  the 
new  city  limits  of  the  city  of  Muscatine,  which  lot 
was  not  used  for  agricultural  purposes  and  was 
so  situated  that  it  was  protected  and  benefited 
by  the  municipal  government  of  said  city,  was 
not  exempt  from  city  taxes  under  the  rule  laid 
down  in  Morford  v.  Unger,  8  Iowa,  83.  Butler 
V.  The  CUy  of  Muscatine,  11  Ibid.  433. 

86.  The  rule  recognized,  that  lands  lying 
within  the  limits  of  a  city,  which  are  used  for 
agricultural  purposes,  and  derive  no  benefit  from 
the  municipal  expenditures,  are  not  subject  to 
taxation.  Durant  v.  Kauffman,  marshal,  etc., 
Davenport  v.  Same,  Mitchell  v.  Same,  Dillon  v. 
SamSy  34  Iowa,  194. 

86.  In  determining  whether  lands  of  a 
rural  character,  situated  within  the  limits  of  a 
city,  are  benefited  by  the  municipal  govern- 
ment, the  purposes  for  which  they  are  held  is  a 
controlling  fact  to  be  considered.  Ibid. 

87.  If  held  as  city  property,  with  a  view 
to  putting  them  on  the  market  as  such  when 
they  shall  reach  a  value  corresponding  with  the 
views  of  the  owner,  they  should  be  regarded  sa 
subject  to  municipal  taxation.  Ibid. 

88.  So,  property  of  a  suburban  character 
remote  from  the  center  of  the  city,  embracing 
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several  acres  occupied  for  residence  and  im- 
proved with  gardens,  vineyards,  lawns,  etc.,  is 
sabject  to  sach  taxation.  Ibid, 

89.  Oases  in  which  question  has  arisen.  The 
question  as  to  the  power  and  right  of  a  city  to 
tax  such  real  estate  within  its  corporate  limits, 
as  well  as  the  rule  by  which  the  liability  to  taxa- 
tion will  be  determined,  has  been  declared  and 
recognized  by  this  court  in  the  following  cases, 
to  wit:  Morford  v.  Unger,  8  Iowa,  82;  Lang- 
worthy  V.  The  Oiiy  of  Dubugtie,  13  Ibid.  86 ; 
Langworthy  v.  The  City  of  Dutmque,  16  Ibid. 
271 ;  FulUm  v.  TU  City  of  Davenport,  17  Ibid. 
404 ;  BueU  v.  BaU  {CUy  Ma/rihal  of  Lyons),  20 
Ibid.  282;  BuOer  v.  The  City  of  Muscatine,  11 
Ibid.  483;  C Ha/re  v.  The  City  of  Dubuque,  ^'St 
Ibid.  144;  Deeds  v.  Sanborn,  26  Ibid.  419; 
Dieman  et  at.  v.  The  City  of  Fort  Madison, 
80  Ibid.  541 ;  Durant  v.  Kaufman,  84  Ibid.  194; 
Datenpori  v.  Same,  Ibid. ;  DUlon  v.  Same,  Ibid. ; 
Mitchell  V.  Same,  Ibid. 

90.  Duty  to  levy  special  tax  not  discharged 
by  levy  of  a  general  one.  The  duty  to  levy  a 
special  tax  and  set  apart  the  proceeds  thereof 
for  a  special  purpose  will  not  be  discharged  by 
the  levy  of  a  general  tax.  It  can  be  performed 
only  by  a  levy  and  proceedings  to  collect,  made 
in  good  faith,  and  by  setting  apart  the  proceeds 
when  collected  for  the  special  purpose.  The 
State  of  Iowa  ex  rel,  Clark,  Dodge  dh  Co,  v.  The 
OUy  of  Daoenport,  12  Iowa,  835. 

91.  Effect  of  change  in  general  law.  Where 
a  city  charter  refers  to  the  general  law  of  the 
State  for  the  subjects  of  taxation,  any  change  in 
the  general  law  in  respect  thereto  works  a  cor- 
responding change  as  regards  the  subjects  of 
taxation  by  the  city  for  municipal  purposes. 
Tackaberry  cfe  Co,  v.  The  City  of  Keokuk,  82 
Iowa,  155. 

92.  Commencement  of  liability.  Under  sec- 
tion 719*  of  the  Revision,  personal  property  is 
not  subject  to  taxation  for  municipal  or  other 
purposes  unless  owned  by  the  person  to  whom 
the  assessment  is  made  on  the  first  day  of 
January  of  the  then  current  year.  Ibid. 

93.  Not  competent  for  city  to  exempt  from 
taxation.    It  is  not  competent  for  the  inhabit- 

♦  Reprinted  as  section ,  Code  of  1873,  and 

as  follows : 

AH  personal  property  shall  be  listed,  assessed  and 
taxed  In  the  name  of  the  owner  thereof,  on  the  1st 
day  of  January  of  the  then  current  year,  and  each 
owner  shall  be  required  to  pay  taxes  thereon  ;  but  if 
the  owner  resides  out  of  the  county,  ft  shall.be  listed 
by  the  agent  or  person  having  charge  of  the  same. 


ants  of  a  town  and  territory  adjoining  to  ex* 
empt,  by  the  petition  of  incorporation,  property 
from  municipal  taxation  which  would  otherwise 
be  subject  thereto.  Hayzlett  et  al.Y.  The  City 
of  Mount  Vernon,  83  Iowa,  229. 

94.  Oity  of  Davenport :  limitation  of  taxing 
power.  Under  section  1,  article  5  of  the  charter 
of  the  city  of  Davenport,  the  power  to  levy  taxes 
is  restricted  or  limited  to  one-half  per  cent  upon 
the  assessed  value  of  all  taxable  property  in 
said  city;  and  by  section  8  of  the  amended 
charter  of  1855  an  additional  tax  may  be  levied 
sufficient  to  pay  the  semi-annual  interest  on  the 
indebtedness  created  before  January  22d,  1855, 
when  the  ordinaiy  revenue  of  the  city  is  insuffi- 
cient for  the  payment  of  the  ordinary  expenses 
of  the  municipal  government  and  such  interest ; 
but  the  city  council  is  not  empowered  to  levy 
more  than  one-half  per  cent  to  defray  the  ordi- 
nary expenses  of  the  municipal  government 
and  pay  the  interest  on  indebtedness  created 
after  the  22d  day  of  January,  1855.  Clark, 
Dodge  &  Co.  v.  The  City  of  Davenport,  14  Iowa, 
494. 


96. 


statute  construed.    Section  8275*  of 


the  Revision  of  1860  does  not  confer  upon  such 
corporations  the  power  to  levy  taxes  where 
such  power  is  not  otherwise  conferred  by  law. 
Ibid. 

96.  Depot  grounds.  The  depot  ground  at 
Mt.  Pleasant,  lying  within  the  exterior  bound- 
aries of  the  city,  though  not  designated  as  a  dty 
lot  upon  the  map  referred  to  in  the  incorporation 
of  said  city,  is  within  the  limits  of  the  city  and 
subject  to  taxation  for  municipal  purposes.  The 
B.  cfc  M.  R.  R.  Co.  V.  Spearman  ei  al.,  12  Iowa,  112. 

97.  Power  to  collect  by  sale.  The  power 
to  levy  and  collect  a  special  tax,  given  in  a  city 
charter,  does  not  carry  with  it  the  power  to  col- 
lect such  tax  by  a  sale  of  the  property  upon 
which  it  is  assessed.  Mclnemy  v.  Reed,  28 
Iowa,  410. 

*  Reprinted  as  section ,  Code  of  1873,  and 

as  follows : 

In  case  no  property  Is  found  on  which  to  levy, 
which  is  not  exempted  by  the  last  section,  or  If  the 
Judflrment  creditor  elect  not  to  issue  execution 
against  such  corporation,  he  is  entitled  to  the 
amount  of  his  Judgment,  and  costs  in  the  ordinary 
evidences  of  indebtedness  issued  by  that  corpora- 
tion. And  If  the  debtor  corporation  Issues  no  scrip 
or  evidences  of  debt,  a  tax  must  be  levied  as  early 
as  practicable,  sufficient  to  pay  off  the  judgment 
with  Interest  and  costs. 

A  failure  on  the  part  of  the  officers  of  the  corpora- 
tion to  comply  with  the  requirements  of  the  last 
section  renders  them  personally  responsible  for  the 
debt. 
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98.  The  grant  in  the  charter  of  a  municipal 
corporation  of  the  power  to  levy  and  collect  a 
special  tax  on  lots  within  the  corporation  for 
the  improvement  of  walks  in  front  thereof,  does 
not  include  the  power  to  sell  and  convey  in  case 
of  the  non-payment  of  the  tax.  Nor  will  such 
power  be  inferred  from  an  express  provision  in 
the  charter  to  the  eflTect  that  the  collection  of 
the  taxes  provided  for  shall  be  enforced  as  may 
be  provided  by  ordinances  of  the  city.  Merriam 
V.  Moody's  Exra.,  25  Iowa,  168. 

99.  Where  such  grant  of  power  exists,  and 
the  charter  or  constituent  act  is  silent  as  to  the 
mode  of  collection,  the  grant  is  not,  by  reason  of 
such  silence,  nugatory,  but  the  city  may  provide 
for  the  collection  of  the  tax  by  due  course  of 
law  in  the  institution  of  judicial  proceedings. 
Ibid,    . 

100. by  enforcement  of  lien.  The  col- 
lection of  such  tax,  which  is  declared  to  be  a 
lien  upon  the  real  estate  on  which  it  is  assessed, 
may  be  reached  by  th«  enforcement  of  such  lien 
in  a  court  of  equity.  Mclnerny  v.  Jieed,  28  Iowa, 
410. 

101.  — —  taxes  are  not  assignable.  But  a 
special  tax  of  this  charactei,  not  partaking  of 
the  nature  of  an  ordinary  debt,  is  not  assignable, 
and  a  person  claiming  as  assignee  thereof  from 
the  city  cannot  enforce  its  collection.  Ibid. 

Argu.  Sonrce  and  nature  of  power.  The 
power  to  levy  and  collect  exists  by  virtue  of  the 
sovereign  authority  in  the  State,  and  is  conferred 
by  it  upon  the  city,  to  be  by  U  exercised,  not 
delegated  to  others.  Ibid: 

102.  equitable  assignment.    Equity  will 

not  imply  an  assignment  of  a  claim  where  it  is 
legally  incompetent  for  the  parties-  to  make  an 
express  contract  of  a  similar  character ;  hence 
an  assignment  of  a  tax  from  a  city  to  a  pur- 
chaser at  a  tax  sale,  v(»id  for  want  of  power  in 
the  corporation  to  make  it,  will  not  be  implied 
from  the  fact  of  sale.  Ibid. 

103. void  sale  no  bar  to  collection.   The 

corporation  in  such  case,  notwithstanding  the 
void  sale,  might,  by  a  suit  in  equity,  collect 
the  tax  and  enforce  its  lien.  Ibid, 

104.  Cities  incorporated  under  special  law. 
There  is  no  provision  in  the  "Act  for  the  in- 
corporation of  cities  and  towns,"  approved 
March  28, 1858,  for  the  levy  and  collection  of 
taxes,  and  for  sales  for  delinquent  taxes  in  cities 
incorporated  under  a  special  law.  Burke  v. 
Jeffries  et  al.,  20  Iowa,  145. 


c.  Power  to  license, 
106.  Street  railway  companies.  The  grant 
of  an  exclusive  right,  by  city  ordinance,  to  a 
street  railway  company,  to  construct,  operate 
and  maintain  over  the  streets  of  the  city  a  street 
railway  for  the  carriage  of  passengers,  contain- 
ing no  provision  in  relation  to  the  payment  of 
any  fee  or  license,  does  not  exempt  the  com- 
pany from  paying  a  license  fee  provided  by  a 
prior  ordinance  to  be  paid  by  all  persons  engaged 
in  carrying  passengers.  The  State  for  tJis  use, 
etc.  V.  Herod,  29  Iowa,  123. 

106.  Insurance  agents.  A  clause  in  a  city 
charter  authorized  the  city  "  to  license,  tax  and 
regulate  auctioneers,  peddlers  and  traveling 
merchants,  grocers,  merchants,  retailers,  hotel 
keepers  and  keepers  of  livery  stables,  of  eat- 
ing-houses, boarding-houses,  saloons  and  places 
of  amusement,  bankers,  dealers  in  money,  war- 
rants, notes  and  other  evidences  of  indebted- 
ness, and  works  of  aU  kinds."  Held,  that  the 
city  was  not  thereby  authorized  to  impose  a 
license  on  insurance  agents.  The  State  for  tJic 
use,  etc.  V.  Smith,  81  Iowa,  493. 

107.  Burlington  city:  repeal  of  charter. 

The  amendment  to  the  charter  of  the  city  of 
Burlington  (acts  4th  Gen.  Ass.,  ch.  49),  empower- 
ing the  city  to  grant  or  refuse  licenses  to  insur- 
ance companies,  was  not  repealed  by  section  38, 
chapter  138,  acts  twelfth  general  assembly, 
regulating  the  taxation  to  be  imposed  upon  such 
companies.  2Ju  City  of  Burlington  v.  The  Put- 
nam Insurance  Co.,  81  Iowa,  102. 

108. exercise  of  license  power.    While 

it  may  be  conceded  that  a  power  to  license  will 
not,  under  the  guise  thereof,  authorize  a  city  to 
impose  taxation  for  revenue,  yet  the  discretion 
of  the  city  authorities  in  the  imposition  of  such 
license  will  not  be  interfered  with  unless 
an  abuse  of  such  discretion  is  clearly  shown. 
Ibid. 

109. graduation  of  rates  of  license.    A 

city  possessing  the  power  to  license  insurance 
companies  may  properly  graduate  the  amount 
thereof  in  proportion  to  the  income  of  the  differ- 
ent companies.  Ibid. 

110. method  of  imposing  license.    The 

objection,  that  the  rate  imposed  was  by  resolu- 
tion of  the  city  council  instead  of  by  ordinance, 
is  not  tenable,  when  it  appears  that  such  resolu* 
tion  was  authorized  by  a  prior  ordinance  which 
declared  that  there  should  "  be  levied  and  col- 
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lected  on  eveiy  license  granted*'  such  sum  as 
the  city  council  by  resolution  might  from  time 
to  time  declare.  Ibid. 

111.  Auctioneers  and  retail  merchants.  An 
incorporated  city  of  the  second  class  has  no 
power  under  the  general  incorporation  act,  nor 
under  chapter  97  of  the  Laws  of  1862,  to  pass  an 
ordinance  requiring  a  resident  merchant  engaged 
in  the  ordinary  business  of  selling  goods  at 
retail  to  pay  a  certain  per  cent  on  the  amount 
arising  from  the  sale  of  a  portion  of  his  mer- 
chandise which  he  employs  an  auctioneer  to 
sell.  Said  chapter  applies  only  to  auctioneers 
and  transient  merchants.  The  OUy  of  0»kaloosa 
T.  TuUU  and  Faxon,  25  Iowa,  440. 

112. quere.  Whether  even  the  auctioneer 

could  be  made  liable  to  this  burden  under  the 
authority  contained  in  the  act  to  regulate  and 
license,  qttere.  Ibid. 

113.  Intoxicating  liquors.  A  municipal  cor- 
poration, inyested  with  the  necessary  power  by 
its  charter,  may  regulate  the  sale  of  intoxicat- 
ing liquors  within  its  limits  to  the  extent  of 
prohibiting  such  sales  by  persons  who  are  not 
licensed,  therefor,  though  the  sale  of  such 
liquors  be  not  prohibited  by  the  laws  of  the 
State.  The  City  of  Burlington  v.  KeUar,  18 
Iowa,  59. 

114.  The  ordinance  of  the  City  of  Burling- 
ton, passed  November  8d,  1862,  prohibiting 
within  said  city  the  keeping  of  "  any  house  or 
place  where  persons  resort  for  the  purpose  of 
drinking  wine,  beer,  ale  Or  other  spirituous 
drinks  "  without  a  license  from  the  authorities 
of  said  city,  is  invalid,  and  no  prosecution  can  be 
sustained  thereunder.  Ibid. 

116.  The  power  conferred  on  the  city  council 
of  Burlington  to  license  the  sale  of  spirituous 
liquors,  by  section  15,  chapter  54  of  Laws  of 
1845,  was  taken  away  by  section  936  of  the 
Ck)de,  and  not  restored  by  chapter  143  of  the 
Laws  of  1857-1858,  or  by  any  other  legislation, 
in  connection  with  the  unrepealed  authority  in 
the  charter  to  license  houses  of  public  enter- 
tainment. Ibid. 

116.  The  act  of  1844,  granting  to  the  town  of 
Bellevue  authority  to  grant  licenses  in  that  town, 
was  not  repealed  or  interfered  with  by  the 
general  license  law  of  1849,  and  the  unlawful 
sale  of  liquors  within  its  limitation  could  not 
be  punished  under  the  general  law.  The  State 
V.  Neeper,  8  G.  Gr.  837. 


y.  Local  Ihfrotsmekts. 

a.  In  general. 

117.  Improvement  of  streets.  Where  a  city 
charter  provided  that  the  council  should  have 
power  to  cause  to  be  opened,  paved,  and  im- 
proved any  street  or  alley  on  the  petition  of  not 
less  than  two-thirds  of  the  abutting  owners,  it 
was  Tuld,  that  a  person  who  joined  in  such  peti- 
tion was  thereby  estopped  from  afterward 
claiming  that  the  assessment  of  a  tax  for  the 
improvement  petitioned  for  was  unauthorized 
and  illegal  on  the  ground  that  two-thirds  of  the 
abutting  owners  did  not  join  in  the  petition 
While  those  who  did  not  join  in  the  petition 
might  not  be  bound,  those  who  did  are.  The 
City  of  Burlington  v.  Gilbert,  81  Iowa,  856. 

118. mistake  in  survey  and  grade  lines : 

e£feot  on  petitioners.  Where  property  owners 
petitioned  for  the  grading  of  a  street,  stating  in 
their  petition  the  initial  point,  ascent,  grade 
line,  and  point  where  it  would  strike  the  surface, 
and  these  were  incorporated  into  the  ordinances 
authorizing  the  improvement,  it  was  held,  that 
the  surface  point  mentioned  in  the  petition  and 
ordinance  being  merely  matter  of  description, 
was  controlled  by  the  other  calls  of  the  ordinance 
respecting  the  initial  point,  ascent,  and  grade 
line,  and  that  a  mistake  on  the  part  of  the  peti- 
tioners as  to  the  point  on  the  surface  where  the 
grade  line  would  terminate,  and  the  consequent 
cutting  of  the  street  to  a  greater  depth  than  was 
desired  or  beneficial  to  them  as  property  own- 
ers, would  not  affect  the  legality  oi  the  improve- 
ment, nor  give  such  owners  any  right  of  action 
for  damages  against  the  city,  though  such  mis- 
take as  to  the  point  where  the  grade  line  would 
terminate  on  the  surface  was  made  by  the  peti- 
tioners in  consequence  of  an  erroneous  survey 
and  plat  on  file  in  the  office  of  the  city  engineer. 
Ibid. 

119.  Change  of  grade.  The  putting  of  mac 
adamizing  material  upon  a  street  of  a  city^ 
although  it  may  elevate  the  surface,  is  not  a 
change  of  the  grade.  Warren  v.  Henley  et  ai., 
31  Iowa,  81. 

120.  Paving  and  macadamizing;  gutters. 
Authority  in  a  city  charter  to  "pave"  the 
streets  of  the  city  confers  power  to  macadamize 
them  and  to  provide  for  their  proper  drainage 
by  the  construction  of  gutters.  The  word 
"  pave  "  includes  the  usual  means  to  cover  the 
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streets  with  stone  or  brick  so  as  to  make  a  con- 
venient surface  for  travel.  Ibid, 

121.  The  macadamization  of  city  streets  in- 
cludes their  "  trimming  "  and  "  guttering ; "  and 
a  city  charter,  which  gave  to  the  council  power  to 
levy  and  collect  a  special  tax  on  lots,  for  the  pur- 
pose of  "  macadamizing  "  the  streets  running  in 
front  thereof,  was  held,  in  connection  with  other 
provisions  of  the  charter,  to  authorize  a  tax  for 
"trimming  and  guttering"  such  streets.  Me- 
Namara  v.  EHes  et  al,,  22  Iowa,  246. 

122. constniction  of  power.    While  the 

danger  of  giving  elasticity  to  words  conferring 
upon  a  municipal  corporation  power  to  levy 
special  taxes,  is  admitted,  they  must  neverthe- 
less receive  such  a  reasonable  construction  as 
will  truly  reflect  the  legislative  mind.  Ibid. 

123.  The  charter  authorized  a  municipal  cor- 
poration to  require  the  owner  of  lots  "  to  pave 
and  repair  one-half  the  width  of  the  streets  con- 
tiguous to  the  respective  lots."  Held,  that  the 
word  **  pave,"  as  used  in  this  connection,  included 
all  things  necessary  to  make*  a  level  and  con- 
venient surface  for  horses,  carriages  and  foot 
passengers.  Buell  v.  Ball,  Afarahal  &  Ci?.,  20 
Iowa,  282. 

124.  Oost  of  paving:  city  warrants.  Where 
a  city  is  required  to  pay  more  in  city  warrants 
on  account  of  their  depreciation  than  it  would 
have  to  in  cash,  for  the  paving  of  streets  of  the 
city,  the  ultimate  cost  of  which  is  chargeable 
against  the  abutting  lots,  such  fact  will  not 
affect  the  right  of  the  city  to  enforce  the  col- 
lection of  an  assessment  against  the  lots  for  tbe 
full  amount  paid.  Warren  v.  Henley  et  al.,  81 
Iowa,  81. 

125.  Paving  at  cost  of  abutting  lots.  It  is 
competent  for  the  legislature  under  our  State 
constitution  to  authorize  municipalities  to  re- 
quire the  streets  to  be  paved,  and  the  cost 
thereof  assessed  upon  the  abutting  lots.  {TTie 
People  V.  The  Mayor,  etc.,  4  N.  T.  419  ;  Livings- 
ion  V.  New  Yorhy  8  Wend.  85 ;  McMa^tera  v. 
Commonwealth,  8  Watts,  292 ;  Extension  of  Han- 
cock street,  8  Harris,  26 ;  HUl  v.  Higdon,  5  Ohio 
243 ;  Oodda/rd  petition,  16  Pick.  504 ;  Garrett  v. 
City  of  8t  LouiSj  25  Mo.  505  ;  Anderson  v.  Kern, 
14  Ind.  199 ;  CreighUm  v.  Munson,  27  Cal  613.) 
Ibid, 

126.  The  term  **  lot "  applies  to  any  portion, 
piece  or  division  of  land,  and  is  not  limited  to 
parcels  of  land  laid  out  into  blocks  and  lots 


regularly  numbered  and  platted.    BuM  ▼.  BcM^ 
Marshal  A  Co.,  20  Iowa,  282. 

127.  Sidewalks.  Authority  given  to  a  city  to 
require  abutting  lot  owners  to  pave  the  streets, 
includes  authority  to  require  them  to  build 
sidewalks.  Warren  v.  Henley  etal,,9i  Iowa,  31 ; 
Burlington  dk  Missouri  JR.  Jff.  Co,  v.  Spearman, 
12  Ibid.  112. 

b.  Extending  and  vacating  limits, 

128.  Bztension  of  tanitory.  Where  the 
owner  of  land  adjoining  a  city  or  town  lays  the 
same  off  into  lots,  and  invites  purchasers  and 
settlers  to  occupy  it  with  dwellings  or  otherwise, 
he  cannot  object  to  a  law  extending  the  author- 
ity of  the  local  government  over  him  and  his 
land,  so  laid  out  and  occupied.  Morford  v. 
Unger,  8  Iowa,  82. 

129.  When  courts  will  interfere.  The  courts 
will  not  interfere  with  the  exercise  of  the 
power  to  extend  the  corporate  limits,  but  they 
will  restrain  municipal  taxation  when  practica- 
ble, in  cases  in  which  it  is  shown  that  the  pro- 
prietor of  the  property  taxed  cannot  be  bene- 
fited in  a  municipal  point  of  view.  {Morford 
V.  Unger,  8  Iowa.  82.)  Langworthy  v.  The  City 
of  Dubuq\i6  et  al.,  16  Iowa,  271. 

130.  Detachment  of  territory  from  city. 
Territory  within  the  limits  of  a  city  should  not 
be  severed  therefrom,  in  a  proceeding  under 
sections  1048  et  seq,  of  the  Revision  (§  440 
et  seq,,  Code  of  1873),  on  the  ground  that  it  re- 
ceives no  benefits  from  the  municipal  improve- 
ments, and  is  not  needed  for  present  municipal 
purposes,  if  it  is  manifest,  from  the  facts  in 
the  case,  that  it  will  soon  be  required  for  such 
purposes  in  the  extension  and  growth  of  the 
city  in  that  direction.  Mosier  et  al.  v.  The  City 
ofDes  Moines,  81  Iowa,  174. 

131.  Vacation  of  town  plats:  taxes.  Under 
section  6,  chapter  78,  Laws  of  1862,  the  vacation 
of  any  part  of  a  town  or  city  plat,  or  addition 
thereto,  does  not  impair  the  liability  of  such 
plat,  or  part  thereof,  for  its  portion  of  any  ex- 
isting debts  which  may  have  been  incurred  by 
the'  corporation.  Deed^  v.  Sanborn,  26  Iowa, 
419. 

c.  Opening  of  streets. 

132.  Report  of  commissioners.  Section  9, 
chapter  77,  Laws  of  1852-3,  does  not  confer  upon 
the  city  council  the  power  to  set  aside  and  dis- 
affirm the  report  of  the  commissioners,  appointed 
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nnder  section  6  of  the  same  act,  to  assess  and 
apportion  the  damages  sustained  hy  opening  a 
street  through  private  property.  The  State  of 
lotjoa  ex  rel.  Hinit  and  Harbin  v.  The  Oity  of 
Keokuk,  9  Iowa,  438. 

133.  The  findings  of  such  commissioners,  are 
in  the  nature  of  awards,  or  verdicts,  and  the  au- 
thority of  one  of  the  parties  in  interest  to  set  the 
same  aside  will  not  be  sustained  on  doubtful  im- 
plicatioDs.  Ihid, 

134.  The  power  to  confirm  or  reject,  conferred 
by  section  9  of  said  act,  has  reference  to  taxes 
other  than  those  levied  to  pay  for  property  taken 
for  streets.  1  bid, 

136.  A  return  by  commissioners  in  their  re- 
port of  a  portion  of  the  property  upon  which 
damages  are  assessed,  as  of  owners  uoknown, 
is  not  defective.  Ibid. 

136.  Semble,  that  the  council  may  refer  a 
report  back  to  the  commissioners,  with  in- 
structions to  perfect  or  correct  it;  but  they 
cannot  remove  the  commissioners.  I  bid. 

137. estoppel.  After  the  respondents,  by 

their  return,  admit  the  appointment  of  the  com- 
missioners, they  are  estopped  from  taking  any 
exceptions  to  the  failure  of  the  relators  to  allege 
and  show  that  they  were  qualified  and  duly 
appointed.  Ibid. 

138.  Work  may  be  abandoned.  Where  the* 
assessment  of  damages  amounts  to  more  than 
the  value  of  the  improvement,  the  city  has 
power  to  abandon  the  work  before  the  property 
of  individuals  is  taken.  Ibid. 

139.  Appropriation  of  property  for  streets : 
condition  precedent.  Under  section  8,  cha  pter 
54,  Laws  of  1853  (an  act  to  amend  an  act  to  in* 
corporate  the  city  of  Dubuque),  and  chapter  17, 
Laws  of  1855,  a  tender  of  a  deed  conveying  the 
property  appropriated  for  a  street  was  not  a 
condition  precedent  to  the  right  of  the  owner  to 
recover  damages.  Neither  is  it  essential  to 
show  that  the  city  council  has,  by  resolution, 
declared  the  street  to  be  opened.  It  is  sufficient 
to  show  the  confirmation  by  the  council  of  the 
action  of  the  jury  selected  to  estimate  the  dam- 
ages, in  any  manner,  such  confirmation  being' 
of  record.  Blake  v.  TTie  Oity  of  DvJbuque,  13 
Iowa,  66. 

d.  Interest  in  and  control  over  streets,  aUeps, 
wharves,  bridges  and  other  public  property. 

140.  Fee  of  streets  not  in  the  oity.  In  towns 
and  cities  laid  out  and  platted  since  the  Code  of 

Vol.  2.  —  99 


1851,  and  Revision  of  1860,  the  fee  of  the  streets 
is  in  the  city.  The  lot  owners  do  not  hold  the 
fee  of  the  soil  to  the  middle  of  the  street  on 
which  their  lots  front,  or  any  other  interest  in 
such  streets,  except  the  right  of  way  over  them, 
which  is  common  to  the  whole  public.  MiXburn 
et  al.  y.The  City  of  Gedar  Rapids  et  al.,  12  Iowa, 
246 ;  ffughes  v.  The  M.  &  M.  JR.  K  Co.,  12  Ibid. 
261 ;  The  GUy  of  Des  Moines  v.  ffaU,  24  Ibid- 
234 ;  The  Oity  of  Olinton  v.  The  0.  R.  &  M.  R. 
R,  Oo.,  Ibid.  455 ;  McDunn  v.  The  Oity  of  Des 
Moines,  34  Ibid.  467 ;  The  Oity  of  Davenport  v. 
'Stevenson,  Ibid.  225. 

141.  Dubuque  and  Keokuk  are  exceptions  in 
this  respect.  Haight  v.  The  Oity  of  Keokuk,  4 
Iowa,  199 ;  The  Oity  of  Dubuque  v.  MaXony,  9 
Ibid.  450. 

142.  The  general  government,  by  laying  off 
the  land  on  which  the  city  of  Dubuque  is  situ- 
ated, into  lots,  streets,  out-lots,  avenues  and 
public  squares  (acts  of  congress,  approved  July 
2, 1836,  and  March  12, 1837),  and  by  the  sale 
of  lots  to  the  occupants  thereof,  and  others,  de- 
dicated such  streets,  avenues  and  public  squares 
to  the  public  use  in  such  a  manner  as  to  be  for- 
ever concluded  from  setting  up  any  title  to  the 
same.  The  legal  title  to  the  soil,  subject  to  the 
public  easement,  Ih  vested  in  the  owners  of  the 
lots  on.each  side  of  said  streets.  1  bid. 

143.  Removal  of  obstructions.  The  legis- 
lature by  the  "Act  to  incorporate  the  city  of 
Lyons,"  approved  January  24, 1855,  granted  to 
the  corporation  of  the  city  of  Lyons  the  control 
of  the  public  streets,  alleys  and  landings  in 
that  city,  and  a  court  of  equity  has  no  power 
to  restrain  the  removal  by  the  authorities  of 
said  corporation,  of  a  building  standing  in  a 
street  and  landing,  even  when  it  is  shown  that 
it  was  erected  on  such  public  grounds  in  good 
faith,  that  the  corporation  acquiesced  in  the 
owner's  claim  of  title  to  the  same,  and  that 
they  were  .willing  to  remove  it  within  a  time  to 
be  fixed  by  the  court.  Sayers  et  cU.  v.  The  City 
of  Lyons,  10  Iowa,  249. 

144.  Rights  of  under  dedication.  Where  a 
dedication  of  streets  by  a  town  plat  declared 
that  "  the  streets  and  alleys  were  dedicated  for 
street  purposes  and  those  only,"  the  corporation 
gets  only  the  right  or  easement  of  passage  in 
the  streets,  with  rights  incidental  to  public 
ways ;  while  all  other  rights  remain  in  the  ded- 
icator. The  City  of  Dubuque  v.  Benstm,  28 
Iowa,  248 ;  and  see  Grant,  receiver,  v.  The  City 
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^  Davenport,  18  Iowa,  179 ;  §  175,  et  9eq.,  post, 
and  title  Dbdication,  vol.  1,  p.  9. 

145.  A  proprietor  of  a  tract  of  land  adjoining 
a  city,  platted  an  addition  to  said  city  upon  said 
land,  and  in  dedicating  the  streets  and  alleys  to 
the  public,  conveyed  them  to  the  county  for  the 
use  of  the  public.  Held,  that  the  city  was  not 
thereby  deprived  of  the  control  of  such  streets 
and  alleys.  City  of  Dee  Moinee  v.  HaU,  24  Iowa, 
284. 

146.  The  acceptance  of  an  amended  charter 
by  the  city,  to  include  such  addition,  amounts 
to  an  acceptance  of  the  addition  and  the  streets 
and  alleys.  Ibid. 

147.  And  the  laying  off  of  an  addition  to  a 
city,  under  chapter  41,  Ck)de  of  1861,  vests  the 
fee  simple  title  of  the  streets  and  alleys  in  the 
corporation.  And  the  original  grantee  o^  his 
grantees  has  no  right  to  mine  coal  therein,  and 
the  corporation  may  maintain  an  action  against 
him  for  coal  taken  by  him  therefrom.  Ibid, 

148.  The  recording  of  a  town  or  city  plat,  ex- 
ecuted in  proper  form,  operates  to  vest  in  the 
public  an  interest  in  the  land  set  apart  as  streets 
thereon,  and  to  estop  the  proprietor,  or  his 
g^ntee,  from  afterward  claiming  the  same. 
McDunn  v.  The  City  of  Des  Moines  et  ai.,  84 
Iowa,  467. 

149.  Pablio  sqnare.  A  public  square  of  a 
city  is  held  by  the  corporation  in  trust  for  the 
public,  and  cannot  be  sold  on  execution  against 
the  city  for  its  general  indebtedness.  Bansom 
V.  Boal,  29  Iowa,  68. 

160.  Where  a  portion  of  ground  is  dedicated 
by  the  original  proprietors  of  a  town  or  city,  for 
the  purpose  of  a  "  public  square  "  therein,  the 
municipal  authorities  cannot  sell  the  same  or 
divert  it  to  uses  and  purposes  foreign  to  those 
for  which  the  dedication  was  made.  Warren  v. 
The  Mayor  of  Lyons  Oity,  22  Iowa.  851. 

161.  Appropriation  of  streets :  damages  to 
lot  owners.  The  owner  of  a  lot  in  a  city  has  no 
such  interest  in  the  adjacent  street  as  will  entitle 
him  to  recover  damages  to  his  lot  consequent 
upon  the  use  of  a  right  of  way  over  such  street, 
grranted  by  the  city  authorities  to  a  railroad 
company.  Tlie  City  of  Davenport  v.  JSt&oenson, 
84  Iowa,  225 ;  SkUien  v.  The  Des  Moines  Valley 
JR.  B.  Co.,  29  Ibid.  148. 

162.  By  a  section  of  an  ordinance  of  the  city 
eouncil  of  Des  Moines,  the  right  of  way  was 
granted  to  a  railway  company,  with  the  right 
to  construct  its  road  over  and  across  certain 


streets. "  on  the  grade  of  the  city  or  such  grade 
as  may  be  agreed  upon."  ir0^,that  the  com- 
pany were  limited  to  the  grade  established 
by  the  dty  unless  it  were  shown  that  some 
other  grade  had  been  agreed  upon.  Slatten  v. 
The  Des  Moines  Valley  Railroad  Company,  29 
Iowa,  148. 

163.  A  city  may  grant  a  right  of  way  along 
one  of  its  streets  to  a  railroad  company,  without 
the  consent  of  adjacent  lot  owners.  Ingraha/tny 
Kennedy  d  Day  v.  The  Chicago,  D.  <Ss  M.  R.  B. 
Co.,  84  Iowa,  249 ;  Mtibum  v.  The  City  of  Cedar 
Rapids,  12  Ibid.  246  ;  Cook  v.  The  City  of  Bur- 
linffton,  80  Ibid.  94. 

15^  navigable   waters.      Bayous    and 

sloughs  of  the  Mississippi  river  that  are  not  re- 
quired by  the  interests  of  commerce  to  be  pre- 
served for  the  purposes  of  navigation,  are  not 
covered  by  the  ordinance  of  1787,  declaring  the 
waters  therein  referred  to,  public  highways,  but 
the  same  are  subject  to  the  control  of  the  State 
or  municipal  authorities.  Jngraham,  Kennedy 
dt  Co.  V.  The  C.  D.  <Sf  M.  R.  R.  Co.,  supra. 

155. It  is  accordingly  i^tf^d,  that  it  was 

competent  for  the  city  of  Dubuque  to  authorize 
a  slough  of  the  Mississippi  river  at  that  place, 
which  had  been  formerly  used  for  purposes  con- 
nected  with  navigation,  to  be  filled,  and  railroad 
tracks  to  be  built  over  or  aloi^g  the  same.  Ibid. , 
and  see  Cook  v.  The  City  of  Burlington,  80  lowa^ 
94. 

166.  Where  the  title  to  the  streets  of  a  city 
has  been  vested,  in  fee,  in  the  corporation,  the 
legislature  may  authorize  their  use  by  a  railroad 
company,  without  the  consent  of  the  city,  and 
without  compensation.  The  streets  of  a  city 
are  not  the  private  property  of  the  corporation^ 
so  as  to  entitle  it  to  compensation  for  an  addi- 
tional public  use.  City  of  Clinton  v.  The  Cedar 
Rapids  and  Missouri  River  R.  R.  Co.,  24  Iowa, 
455. 

167.  And  it  was  therefore  7ield,  that  the  act  of 
March  26,  1860,  requiring  the  building  of  a 
railway  by  said  company,  from  the  city  of  Lyons 
to  a  point  of  intersection  with  the  Chicago,  Iowa 
and  Nebraska  railroad,  within  the  corporate  lim- 
its of  the  city  of  Clinton,  conferred  upon  said 
company  all  requisite  power  to  use  so  much  of 
tha  streets  of  Clinton  as  was  necessary  in  the 
construction  of  said  road  as  designated,  without 
the  consent  of  the  city  and  without  awarding  it 
compensation.  And  it  api>earing  that  the  rail- 
road company  had,  in  the  selection  of  its  route 
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within  the  city,  duly  respected  the  grades  of  the 
streets,  and  avoided  the  use  of  them  so  fiir  as 
practicable,  an  injunction,  enjoining  the  com- 
pany from  constructing  its  road  within  the  city, 
was  ordered  to  be  dissolved.  Ibid. 

168. general  right  of  way  act.     The 

same  result  is  reached  under  the  general  right 
of  way  act.  This  gives  to  the  railroad  company, 
subject  to  equitable  CQntrol  to  prevent  the  abuse 
of  power,  the  right,  so  far  as  is  reasonably  nec- 
essary, to  use  the  streets  of  the  city  without 
making  compensation  for  the  right  of  way.  Per 
Wright  and  Beck,  JJ.,  in  same  case. 

159.  While  the  railroad  company  would  liave 
the  right  to  thus  occupy  the  streets  of  the  city, 
the  city  has  such  an  interest  therein  as  to  be 
entitled  to  compensation  for  any  damages  re- 
sulting from  such  occupation.  Per  Cole,  J.,  in 
same  case. 

160.  Orading  of  streets.  A  city  has  power 
to  change  the  grade  of  its  streets,  and,  if  not 
unskillfully  or  negligently  done,  it  will  not  be 
liable  for  injuries  to  property  resulting  there- 
from. RvMeU  V.  The  City  of  Burlinfftan,  30  Iowa, 
262 ;  Creel  v.  The  City  of  Keokuk,  4  G.  Gr.  47; 
Coates  <fc  PcUehin  v.  The  City  of  Davenport,  9 
Iowa,  227 ;  Cole  v.  The  City  of  Maeeatine,  14 
Ibid.  296. 

161. measure  of  damages.    Where  the 

grade  of  a  street,  after  being  once  established 
by  the  city  engineer,  is  changed  by  the  corpora- 
tion, the  damages  recoverable  by  those  who 
have  built  or  made  improvements  according  to 
such  grade  (under  Laws  of  1857,  chap.  90,  §  8), 
are  to  be  estimated  with  reference  to  the  land 
and  improvements  taken  together,  and  not  the 
improvements  alone.  DcMU  y.  The  CUy  of 
Davenport^  12  Iowa,  487, 

162. evidence.    In  proving  the  amount 

of  Bucl^  damages,  witnesses  may  be  asked  their 
opinion  as  to  the  value  of  the  property  before 
and  after  the  change  of  grade,  but  not  as  to  the 
effect  of  such  change  in  adding  to  or  taking 
from  such  value.  Ibid.,  and  see  RusM  v.  The 
City  of  Burlington,^  Iowa,  262. 

163.  In  estimating  the  damages  caused  by  a 
departure  from  the  established  grade,  the  jury 
may  take  into  consideration  the  cost  of  the 
building  or  repairing,  so  as  to  restore  the  in- 
jured building  to  as  good  a  condition  as  it  was 
before  ;  but  not  to  put  a  new  and  firm  building 
in  the  place  of  an  old  and  decayed  one.  And 
the  loss  of  the  plaintiff  in  being  deprived  of  the 


use  of  his  house  may  be  consideped,  if  this  is 
the  immediate  and  necessary  consequence  of  the 
act  of  the  corporation.  Freeland  v.  The  City  of 
Mu9catvne,  9  Iowa,  461;  Kahn  v.  The  Same 
Ibid. ;  Coates  db  Paichin  v.  The  Cify  of  Daven- 
port, Ibid.  227. 

164.  In  an  action  against  a  city  for  damages 
resulting  from  the  negligent  and  unskillful 
grading  of  a  street  in  front  of  plaintiff's  resi- 
dence, the  petition  contained  no  averment  of 
direct  injury  to  the  property,  but  merely  alleged 
that,  by  reason  of  negligence  and  unskillfulness 
on  the  part  of  the  city  in  doing  the  work,  pools 
of  water  and  sediment  accumulated  and  stood 
thereon  in  front  of  the  plaintiff's  residence, 
thereby  rendering  egress  and  ingress  to  and  from 
the  same  dangerous  and  inconvenient.  Held, 
that  the  evidence  should  have  been  confined  to 
such  injury  to  the  use  of  the  property  as  was 
caused  by  the  negligent  and  unskillful  acts  com- 
plained of,  and  could  not  extend  to  any  depreci- 
ation in  the  value  of  the  property  itself  conse- 
quent upon  the  work.  Russell  v.  The  City  of 
Burlington,  do  Iowa,  262. 

165.  Vacation  of  streets.  A  land  owner  in  a 
municipal  corporation  has  no  such  interest  in 
the  streets  and  alleys  thereof  as  will  prevent 
the  vacation  of  the  same  by  the  corporation 
under  the  authorization  of  its  charter  to  "  locate 
and  establish  streets  and  alleys  and  vacate  the 
same,  provided  the  power  be  reasonably  exer- 
cised, and  for  the  best  interest  and  convenience 
of  the  public."  Oray  v.  T/ie  Iowa  Land  Co.,  26 
Iowa,  888. 

166.  Obstruction  of  street.  A  city  will  not 
be  restrained  by  injunction  from  changing  the 
bed  of  a  stream,  so  as  to  make  it  run  along  one 
of  the  streets  of  the  city,  on  a  bill  filed  by  a 
property  owner  on  such  street,  it  not  being  al- 
leged that  the  street  was  permanently  obstructed 
thereby.  {Connelly  v.  Oriswold,  7  Iowa,  416; 
Trustees  of  Iowa  College  v.  The  CUy  of  Davenport, 
Ibid.  213 ;  McCrory  v.  Gfriswold,  Ibid.  248 ;  Coates 
dPatehinY.  T/ie  City  of  davenport,  9  Ibid,  227; 
Creel  v.  The  City  of  Keokuk,  4  G.  Gr.  47 ;  Laws 
of  1858,  chap.  64,  §  42 ;  Laws  of  1857,  chap.  102, 
§  18 ;  Cowles  v.  Shaw,  2  Iowa,  496.)  MeMahon 
v.  The  City  of  Council  Bluffs,  12  Iowa,  268. 

167.  In  relation  to  bridges.  An  incorpor^ 
ated  town  being  charged  with  the  control  over 
its  streets  and  the  duty  to  improve  the  same, 
may  legitimately  contract  for  the  construction 
of  free  bridges  over  a  stream  dividing  its  streets. 
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and  issae  its*  warrants  or  bonds  to  raise  monej 
to  be  so  invested.  MuUarky,  adm'r,  v.  The  Town 
of  Cedar  FcUls,  19  Iowa,  21. 

168.  Bat  the  corporation  has  no  power  to 
embark  in  the  business  of  keeping  a  toll  bridge, 
henT^  where  such  warrants  were  funded,  tolls 
established  and  a  trust  deed  executed  to  secure 
the  payment  of  the  tolls,  it  was  held  that  the 
trust  deed  was  invalid.  Ibid. 

169.  A  municipal  corporation  has  no  power  to 
erect  a  toll  bridge  and  levy  and  collect  tolls, 
unless  authorized  by  the  law  of  the  State. 
The  city  of  Des  Moines  has  no  such  power. 
Clark  V.  The  City  of  Des  Moines,  19  Iowa,  198. 

170.  The  town  of  Cedar  Falls  had,  under 
its  act  of  incorporation,  the  power  to  con- 
tract for,  and  to  issue  warrants  to  provide 
for  the  payment  of,  the  construction  of  a 
free  bridge  across  Cedar  river,  within  the  cor- 
porate limits  of  the  town,  and  upon  ground 
dedicated  as  a  street,  although  the  town  was 
only  laid  off  on  one  side  of  the  river,  but  was 
approached  by  a  road  touching  the  river  at  the 
other  side  where  the  bridge  was  located.  DineHy 
▼.  CUy  of  Cedar  FaUs,  27  Iowa,  227. 

171. issuing   scrip  in  payment.     The 

corporation  may  issue  scrip  in  payment  for 
such  bridge.  Such  scrip,  not  being  issued  to 
circulate  as  money,  is  not  void  on  that  ground. 
Ibid, 

172.  Nor  would  such  scrip  be  invalidated  by 
the  council  subsequently  changing  the  structure 
from  a  free  to  a  toll  bridge.  Ibid. 

173.  ConTeyance  of  toll  bridge  to  city. 
Persons  owning  a  toll  bridge,  for  a  consider- 
ation conveyed  it  and  the  franchise  relating 
thereto,  to  a  city,  stipulating  in  the  conveyance, 
that  it  was  "  to  be  held  in  trust  by  said  city  for 
the  use  of  the  public."  Hdd,  that  the  accept- 
ance of  such  conveyance  and  trust  did  not  in 
itself  impose  upon  the  city  the  duty  of  keeping 
the  bridge  in  repair  as  a  free  bridge.  Scott  et 
al.  V.  The  City  of  Des  Moines,  The  City  of  Des 
Moines  v.  Farr  et  al.,  84  Iowa,  552. 

174. And  such  bridge  being  in  a  dilapi- 
dated and  unsafe  condition,  the  city,  in  the 
exercise  of  its  authority  for  the  protection  of 
the  public,  might  properly  remove  it,  and  con- 
struct in  its  place  or  near  to  it,  a  new  bridge, 
and  charge  tolls  for  the  use  of  the  same.  Ibid. 

175.  The  fact  that  other  corporations, 

or  persons,  contributed  to  the  erection  of  the 
old  bridge  would  not  change  the  rule.  Ibid, 


176.    WharvM   and   landings:    dedioation. 

The  proprietor  of  lands  in  laying  out  and  plat- 
ting the  same,  as  an  addition  to  an  incorporated 
town,  by  the  plat  declared  that  the  streets, 
roads,  alleys  and  public  grounds  are  donated, 
granted,  appropriated  to  public  purposes,  for 
the  uses  therein  specified,  but  marked  one 
tract,  which  was  bounded  on  three  sides  by 
public  streets  and  on  the  fourth  by  a  navigable 
river,  by  lines  which  separated  it  from  the 
streets,  and  by  the  words  "reserved  landing." 
Held,  that  the  donor  retained  the  title  and  the 
right  to  use  the  tract  so  reserved  for  his  own 
benefit,  to  the  exclusion  of  the  public.  The 
case  of  McManus  v.  Carmichctel,  8  Iowa,  1,  dis- 
tinguished ;  and  Cowles  v.  Grayt  14  id.  1,  dted 
and  followed.  Ghantt  receiver,  v.  The  CUy  of 
Davenport,  18  Iowa,  179. 

177-  estoppel.    The  proprietor,  in  plar 

ting  an  addition  to  an  Incorporated  town,  marked 
a  certain  tract  of  land  bounded  on  one  side  by  a 
navigable  river  "  reserved  landing  ; "  the  coun- 
sel of  the  corporation,  by  ordinance,  released  to 
the  owner  as  to  a  portion  of  said  land,  "all 
right  and  claim  of  the  corporation  to  control 
said  property,  or  the  use  of  any  part  thereof, 
further  than  the  right  of  said  corporation  over 
any  other  private  property  within  the  limits  of 
said  corporation,"  which  release  was  subse- 
quently extended  by  ordinance  to  all  of  said 
property ;  after  which  the  said  corporation  au- 
thorized the  erection  of  mills  on  said  premises 
by  the  grantees  of  said  owner,  and  i^so  of  a 
bulk-head  to  protect  the  landing  thereon ;  and 
the  county  commissioners,  in  the  exercise  of  a 
power  conferred  by  law,  declared  said  landing 
vacated  as  a  part  of  the  plat  of  said  corpora- 
tion ;  the  grantees  of  the  original  owner  there- 
after erected  mills  and  made  other  improve- 
ments on  said  premises,  and  remained  in  the 
use  and  possession  of  the  same  for  a  long  series 
of  years.  Held,  that  said  corporation  was,  by 
its  own  acts,  estopped  from  denying  the  right 
of  the  owners  of  said  "private  landing"  to  its 
exclusive  use.  Ibid. 

178. private  wharf.     When  a  private 

wharf  was  erected  upon  land  within  the  limits 
of  a  municipal  corporation,  but  which  was  not 
dedicated  to  the  public  use,  the  council  of 
which  was  authorized  by  its  charter  "  to  regu- 
late public  wharfs  and  landings,  and  to  regu- 
late the  erection  and  repair  of  private  wharfs, 
and  the  rate  of  wharfage  thereat,"  and  also. 
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"to  make  wharves  in  the  river,  and  to  alter, 
widen,  control,  straighten  and  discontinne  the 
same,"  under  which  it  improved  the  public 
wharves  and  permitted  the  improvement  of  such 
private  wharf  by  the  owners  thereof  at  a  heavy 
expense;  and  sucb  owners  remained  in  the 
undisputed  possession  of  the  same,  using  it 
with  the  public  for  a  long  series  of  years,  as- 
serting, however,  their  exclusive  right  where 
the  necessities  of  their  business  demanded  it, 
it  was  held  that  the  corporation  could  not, 
without  compensation  to  such  owners,  appro- 
priate to  its  own  use  the  benefits  of  such  wharf 
by  demanding  and  receiving  wharfage  of  the 
steamboats  landing  thereat.  Ibid. 

179.  Control  of  wharves :  incidental  powers. 
The  riparian  proprietor  of  land  situated  out- 
side of  an  incorporated  town  or  city  has  a 
right  to  erect  private  wharves  or  landings  on 
the  shores  of  navigable  waters,  if  they  conform 
to  the  State  regulations  (if  any)  and  do  not  ob- 
struct the  paramount  right  of  navigation ;  but 
wharves  erected  within  the  corporate  limits  of 
any  town  or  city  must  yield  to  the  paramount 
right  of  the  corporation  when  granted  by  the 
law  by  which  the  corporation  is  created.  Ibid, 

180.  The  power  conferred  upon  a  municipal 
corporation  to  regulate  the  repairs  and  rates  of 
wharfage  charged  at  a  private  wharf  does  not 
confer  the  power  to  destroy  them.  Ibid, 

181.  ,  statute  construed.    Under  section 

18  of  clause  6  of  the  charter  of  the  city  of  Mus- 
catine, and  the  ordinance  of  the  city  enacted 
thereunder,  no  wharfage  fee  can  be  charged 
upon  a  raft  landed  at  the  river  side  within  the 
city  limits  before  it  is  sold  or  drawn  out  of  the 
river.  T?M  OUy  of  MuscdHne  v.  Hershsy,  18 
Iowa,  89. 

182.  SembUy  that  the  city  cannot  charge 
wharfage  for  rafts  landed  at  a  point  within  the 
limits  of  the  city  which  has  not  been  designa- 
ted as  a  wharf.  Jbid. 

183.  It  seems,  that  where  a  city  has,  pursuant 
to  authority  conferred  by  its  charter,  estab- 
lished a  wharf  and  designated  its  uses,  it  may 
prohibit  the  landing  of  all  crafts  or  freight  else- 
where, require  them  to  be  landed  at  such  wharf, 
and  collect  reasonable  rates  of  wharfage  there- 
for ;  and  that  a  riparian  owner  upon  the  stream, 
within  the  corporate  limits,  cannot  avoid  the 
payment  of  such  rates  by  having  his  freights 
landed  or  placed  on  his  own  premises.  The 
OUy  of  Ihimque  v.  Stout,  82  Iowa,  47. 


184.  But  where  the  dty  has  not  carried  into 
effect  the  power  thus  granted,  by  ordinance 
or  otherwise,  no  such  prohibition  or  liability 
will  exist.  Bnd, 

186.  Where  a  city  is  authorized  by  its  charter 
to  establish  and  regulate  the  use  of  wharves, 
fix  the  rates  of  wharfage,  and  regulate  the  an 
chorage  and  moorings  of  boats  and  rafts,  it  pos- 
sesses, and  may,  by  ordinance,  exercise  the 
incidental  power  of  prohibiting  any  and  all 
persons,  including  those  owning  lots  abutting 
on  the  stream  navigated,  from  using  any  place 
other  than  the  wharf  as  established  by  the  city 
authorities  without  permission  of  the  dty  and 
payment  of  the  ordinary  wharfage  fee.  TAd 
City  of  Dubuque  v.  Stout,  82  Iowa,  80. 

186.  Street  may  be  used  as  a  whax£  A  piece 
•of  land  dedicated  to  the  public  as  a  street  may 
be  used  as  a  wharf,  for  the  landing  of  passen- 
gers and  for  the  deposit  of  goods,  temporarily, 
in  their  transit  to  the  store  house,  or  prepare^ 
tory  to  shipping.  (Bowman's  Exrs,  v.  Portland, 
8  B.  Monr.  232 ;  Barclay  v.  HaweWs  Lessee,  6 
Pet.  598;  Louisville  v.  Bank  of  the  United 
States,  8  B.  Monr.  144 ;  Augusta  v.  Pickens,  Ibid. 
437 ;  Bowling  Gfreen  v.  Hobson,  Ibid.  478 ;  Ken- 
nedy's Heirs  v.  Covington,  8  Dana,  61.)  Haight 
V.  T?u  dty  of  Keokuk,  4  Iowa,  199. 

187.  Ftoperty  dedicated  by  government. 
The  act  of  Congress,  laying  off  the  dty  of  Bur- 
lington, provided  "  that  a  quantity  of  land,  of 
proper  width,  on  the  river  bank  at  the  town  of 
Burlington,  and  running  with  the  said  river  the 
whole  length  of  said  town,  shall  be  reserved 
from  sale  for  public  use,  and  remain  forever  for 
public  use  as  a  public  highway,  and  for  other 
public  uses."  Meld,  1.  That  by  this  provision 
of  the  act,  the  strip  reserved  was  dedicated  to 
the  public  use,  and  that,  after  the  sale  of  lots 
abutting  thereon  to  individuals,  the  act  making 
this  dedication  assumed  the  character  of  a  con- 
tract, which  could  not  afterward  be  abrogated 
or  repealed ;  2.  That  a  relinquishment  on  the 
part  of  the  government  to  the  dty  of  the  title  to 
said  property,  which  it  thus  held  in  trust  for  the 
public  uses  to  which  it  was  dedicated,  invested 
the  city  with  no  greater  title  than  it  possessed, 
and  subject  to  the  same  trusts  and  limitations. 
Cook  et  al.  v.  The  OUy  of  Burlington,  80  Iowa, 
94. 

188. rights  of  lot  owners.    The  owners 

of  lots  abutting  such  reservation  did  not,  by  their 
purchase,  acquire  the  title  thereto,  or  any  part 


790 


MUNICIPAL  COEPORATIONS. 


Collection  of  Assessments. 


there  if,  but  thej  possess  sncli  an  interest  there- 
in, a  id  to  the  accretion  thereto,  as  that  a  court 
of  equity  will  interpose  in  their  behalf,  to  enjoin 
an  absolute  conveyance  of  the  property  for  pri- 
vate purposes  by  the  city  or  any  other  diversion 
thereof  from .  the  uses  and  purposes  for  which 
it  was  dedicated.  Ibid. 

189. railroad  right  of  way.    But  it  seems 

that  the  construction  of  a  railway  upon  scch 
reservation  would  be  a  public  use  within  the 
meaning  of  the  act ;  and  that  the  city  may  law- 
fully convey  the  same  to  a  railroad  company  for 
a  right  of  way  thereover,  and  for  such  other 
uses  as  justify  the  exercise  of  the  right  of  emi- 
nent domain.  Ibid, 

e.  CoUectian  of  asMstments, 

190.  B£fect  of  change  of  charter.  The  city 
of  Den  Moines  has  passed  from  its  old  charter, 
and  is  governed  by  the  general  law  relating  to 
municipal  corporations.  Mere  irregularities  in 
making  the  change  avail  nothing  in  an  action 
by  the  city  to  enforce  the  payment  of  an  assess- 
ment. The  City  of  Des  Moines  v.  Casady  et  cU., 
21  Iowa,  570. 

191.  Rendition  of  personal  Judgments.  A 
personal  judgment  cannot  be  recovered  against 
the  grantee  of  real  estate  for  assessments  made 
for  constructing  sidewalks  in  front  of  the  same 
prior  to  his  acquiring  title  ;  neither  is  it  compe- 
tent in  any  case  to  render  such  judgment  against 
a  party  who  has  not  been  notified  of  the  order 
directing  the  construction  of  such  walks.  Ibid, 

192.  As  to  the  power  of  the  legislature  to 
make  the  owner  of  the  property  personally 
liable  for  such  assessments,  quere.  BueU  v. 
BaU,  marshal,  20  Iowa,  283. 

193.  Validity  of  asseBsment.  An  ordinance 
of  the  city  of  Dubuque,  respecting  the  levy  and 
assessment  of  a  special  tax  on  adjacent  lots,  for 
grading  and  macadamizing  the  street  in  front 
thereof,  provided  that  the  resolution  of  the 
council,  by  which  such  tax  should  be  levied, 
should  be  published  for  two  weeks  in  the  official 
paper  of  the  city,  and  that  the  tax  should 
thereupon  be  due  and  payable.  Held,  that  the 
provision  respecting  the  publication  was  not 
merely  directory,  but  that  it  must  have  been 
complied  with  in  order  to  give  the  tax  any  legal 
existence.  The  City  of  Dubuque  v.  Wooton,  28 
Iowa,  571. 

194.  Mode  of  collection  and  aaseasment 
By  chapter  14,  acts  18th  General  Assembly, 


municipal  corporations  organized  under  chap 
ter  51  of  the  Revision  are  authorized  to  cer- 
tify special  assessments  or  taxes  levied  upon  lots 
for  the  purpose  of  improving  the  streets  in 
front  thereof,  to  the  county  auditor,  to  be  col- 
lected and  paid  over  by  the  treasurer  the  same 
as  other  taxes  are ;  and  to  this  end  the  treasu- 
rer is  empowered  in  case  of  non-payment  to 
sell  the  lot«  on  which  such  assessments  are  made 
the  same  as  other  property  is  sold  for  the  non- 
payment of  taxes.  Morriso7i  et  el.  v:  Hershire, 
Treasurer,  32  Iowa,  271. 

195. act  of  1870.    Chapter  65,  acts  of 

the  18th  General  Assembly,  was  not  intended  as 
a  limitation  upon  the  power  conferred  by  said 
chapter  51  of  the  Revision  as  to  the  manner  of 
levying  such  special  taxes.  It  is  accordingly  /leld, 
that  the  assessment  and  levy  might  be  made 
under  the  authority  of  a  resolution  of  the  city 
council  as  well  as  by  an  ordinance  thereof.  Ibid. 

196.  — -  Improvement  of  streets.  The  city 
may,  in  the  exercise  of  a  proper  discretion,  au- 
thorize the  grading  and  macadamizing  of  less 
than  the  whole  width  of  a  street,  and  assess 
the  cost  thereof  on  the  abutting  lots.  Ibid. 

197. lots  having  doable   frontage.    A 

comer  lot,  having  a  double  frontage,  may  be 
properly  assessed  for  the  cost  of  improving  the 
streets  the  entire  extent  thereof.  Ibid. 


190. 


But  even  if  such  assessment  were. 


as  to  one  of  the  fronts,  unauthorized,  a  court  of 
equity  would  not  restrain  the  collection  of  the 
amount  assessed,  nor  grant  any  relief,  unless 
the  party  complaining  pay  or  tender  the  portion 
legally  due.  {StringiMm,  admr.  v.  Brown,  7 
Iowa,  33 ;  Sloan  v.  Coolbau^h,  10  Ibid.  81 ;  Cas- 
ady et  ux.  V.  Bosler,  11  Ibid.  242 ;  Stanley  v. 
Oadtfby,  10  Pet.  521 ;  Br&nt  v.  Bank  of  Wash- 
ington, Ibid.  596 ;  City  of  Annapolis  v.  Oilmore 
et  al.,  30  Ind.  415.)  Ibid. 

199.  The  revised  charter  of  the  city  of  Du- 
buque, approved  January,  1857,  authorized  the 
city  to  levy  a  special  tax  on  any  lot  or  lots  for 
the  purpose  of  improving  the  streets  and  side- 
walks in  front  thereof,  and  to  "  collect  the  same 
under  such  regulations  as  may  be  prescribed  by 
ordinance."  Held,  1.  That  the  provisions  of  the 
charter  authorized  the  passage  of  an  ordinance 
providing  for  the  institution  of  a  suit  in  any 
court  having  jurisdiction,  to  subject  the  prop- 
erty to  the  payment  of  the  assessment.  2.  That 
the  power  to  collect  such  special  taxes  by  action 
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under  the  charter  and  ordinance  referred  to, 
was  not  taken  awaj  or  affected  bj  chapter  111, 
Laws  of  1868.  The  City  of  DvJtmque  v.  Harri- 
Mon  et  cU.,  34  Iowa,  163. 

200.  The  charter  authorized  a  manidpal  cor- 
poration, to  "  cause  the  streets  and  alleys  of  the 
city  to  be  paved  and  the  pavements  to  be  re- 
paired," and  further  authorized  it  to  "  require 
the  owners  of  lots  adjacent  to  which  it  is  done, 
to  pave  and  repair  one-half  in  width  contiguous 
to  their  respective  lots ;  and  in  case  of  neglect 
after  a  reasonable  time  named  in  the  order,  the 
same  may  be  done  by  the  city,  and  the  expenses 
may  be  assessed  on  said  lots,  which  shall  have 
the  effect  of  a  tax  levied  thereon,  and  the  same 
may  be  sold  therefor,  as  a  tax,  subject  to  the 
same  right  of  redemption ; "  an  ordinance  was 
passed  ordering  a  certain  walk  to  be  constructed 
within  a  time  named,  and  directing  the  street 
commissioner  to  erect  it,  if  not  built  within  the 
time  named,  and  to  assess  the  cost  thereof 
to  the  respective  owners;  the  walk  was  not 
built  by  the  owner  and  was  built  by  the  street 
commissioner,  and  the  cost  assessed  as  ordered 
by  the  ordinance.  Held,  that  an  assessment  of 
the  expenses  of  constructing  the  walk,  by  the 
council,  and  the  giving  of  notice  thereof  were 
not  necessary.  Bud  v.  Ball,  marsfud,  etc,,  20 
Iowa.  282. 

201.  The  charter  of  the  city  conferred  upon 
it  power  "  to  regulate  and  improve  all  streets, 
alleys  and  sidewalks."  Held,  that  it  conferred 
no  power  to  levy  special  assessments  against 
lots  for  the  improvement  of  sidewalks ;  but  that 
the  money  expended  on  such  improvements 
could  be  raised  only  by  general  taxation.  The 
OUy  of  Fairfield  v.  Batdiff,  20  Iowa,  896. 

202.  Assessments  are  lien  upon  lot  alone* 
An  assessment  made  for  building  a  sidewalk  un- 
der a  charter  authorizing  the  same  to  be  built  by 
the  corporation,  if  the  owner  of  the  contiguous 
lots  neglects  or  refuses  to  do  it  when  required, 
the  expenses  thereof  to  be  assessed  against  said 
lots,  is  a  lien  upon  the  lots  alone,  and  is  not  a  per- 
sonal liability  of  the  owner  for  the  payment  of 
which  personal  property  may  be  seized,  llnd, 
and  see  §§  190,  191,  ante, 

203.  The  sufficiency  of  a  desoziption  of 
property  in  the  levy  of  a  sidewalk  tax,  con- 
tidered  and  determined.  IHd, 

See  further,  minor  division, " a.  In  general" 
in  this  sub-title,  ante. 


VI.  LlABILinEB. 

,         1.  Upoj^  contract, 

204.  Corporate  liability.  The  inability  of  a 
municipal  corporation  to  pay  an  indebtedness 
incurred  under  a  contract  made  by  competent 
authority,  cannot  defeat  an  action  thereon; 
neither  can  the  corporation  annul  such  a  con- 
tract by  notifying  the  other  party  that  it  cannot 
and  will  not  pay  the  indebtedness  which  will 
be  incurred  by  its  execution.  Da^aenport,  G.  L. 
dk  Co.  Co.  V.  Davenport,  13  Iowa,  229. 

206.  Oannot  appropriate  to  its  own  use 
without  being  Uable.  A  municipal  corporation 
cannot  appropriate  to  its  own  use  gas  furnished 
by  a  company,  and  avoid  payment  therefor,  on 
the  ground  that  the  works  at  which  it  is  manu- 
factured are  a  nuisance,  when  such  works  have 
never  been,  in  the  proper  manner,  declared  a 
nuisance.  Ibid, 

206.  Contracts  by  agents.  A  isorporation 
may  be  bound  by  express  promises  through  its 
authorized  agents,  and  by  implied  promises 
from  its  acts  and  the  acts  of  its  agents.  The 
City  of  Davenport  v.  The  Peoria  Marine  and 
Fire  Insurance  Co.,  17  Iowa,  276. 

207.  Acts,  when  binding.  Acts  of  a  corpora- 
tion  evidenced  by  a  vote,  written  or  unwritten, 
are  as  binding  upon  it,  and  are  as  complete 
authority  to  its  agents,  as  the  most  solemn  acts 
done  under  the  corporate  seal.  Ibid. 

208.  liability  for  more  than  is  legally  due. 

It  may  be  doubted  whether  a  municipal  cor 
poration  is  bound  by  the  action  of  its  council 
in  agreeing  to  pay  a  sum  clearly,  distinctly  and 
ascertainably  greater  than  is  legally  due.   dark 
V.  The  City  of  Dee  Moines,  19  Iowa,  200. 

209.  Contract :  evidence.  Where  the  plain- 
tiff built  a  sidewalk  for  the  defendant,  a  muni 
cipal  corporation,  for  which  he  was  to  receive 
pay  when  the  city  collected  the  cost  thereof  by 
assessments  made  upon  the  adjacent  lot  owners, 
it  was  held,  that  the  city  were  boun/i  to  collect 
the  assessments,  or  to  make  an  effort  so  to  do, 
within  a  reasonable  time  after  the  performance 
of  the  work,  and  that  its  failure  so  to  do  ren- 
dered  it  liable  to  pay  the  stipulated  price  of  the 
work.  Morgan  y.  The  City  of  Dubuqtte,2S  Iowa, 
575. 

210.  The  burden  of  proof  in  such  cause  is  upon 
the  city  to  show  diligence  in  endeavoring  to 
collect.  Ibid. 


792 


MUNICIPAL  CORPORATIONS. 


Liabilities  —  For  Wrongs. 


211.  BxldgM.  A  city  is  liable  for  lumber  far- 
nished  to  repair  a  bridge  situated  on  a  county 
road,  but  within  the  corporate  limits  of  the  city. 
Tubba  V.  The  City  of  Maquoketa,  82  Iowa,  564 
See  BeU  v.  Fouch,  21  Ibid.  119;  Barrett  v. 
Brooks,  Ibid.  144. 

6.  Ibr  wrongs. 

212.  When  liable  for  damages  in  change 
of  grade.  A  city  authorized  to  establish  and 
regulate  the  grade  of  streets  is  not  liable  for 
damages  g^wing  out  of  the  proper  exercise  of 
that  authority.  The  power  to  regulate  the 
grade  of  streets  comprises  the  power  to  change 
the  grade  without  incurring  liability  for  the 
prudent  exercise  of  that  power.  Oreel  v.  The 
City  of  Keokuk,  4  Q.  Gr.  47 ;  The  City  of  Bur- 
Hngton  v.  Gilbert,  31  Iowa,  356 ;  Eussell  y.  The 
City  of  Burlington,  80  Ibid.  262 ;  JBJUis  v.  Iowa 
City,  29  Ibid.  229,  and  cases  in  §  160,  ante. 

213.  oareleMnesB.  Where  a  city  is  au- 
thorized to  grade  and  regulate  streets,  and  in  con- 
structing gutters  and  drains,  the  work  is  left  in 
such  an  unfinished,  careless  and  negligent  state 
as  to  cause  water  to  flow  ux>on  and  injure  private 
property,  the  city  is  liable  to  the  owner  for  dam- 
ages. WcUlace  et  at.  v.  The  City  of  Muscatine,  4 
G.  Gr.  373. 

21^  If  a  city,  in  grading  its  streets,  causes 
the  work  to  be  done  in  a  careful  and  skillful 
manner,  it  will  not  be  liable  for  injury  to  prop- 
erty resulting  therefrom.  Ellis  v.  Iowa  City, 
29  Iowa,  229. 

216.  If,  on  the  other  hand,  the  work  is  done 
in  an  unskillful  manner,  it  would  be  liable  for 
such  injuries.  It  was  accordingly  held,  that  if 
the  city,  in  filling  a  street  to  bring  it  up  to  the 
established  grade,  whereby  it  was  raised  above 
the  lot  of  plaintiff,  constructed  unskillful  and 
insufficient  gutters,  by  reason  of  which  the 
water  was  caused  to  flow  from  the  street  on  to 
the  premises  of  plaintiff,  it  would  be  liable  for 
injuries  to  the  property  resulting  therefrom. 
Ibid. 

216.  A  city  having  power  to  establish  and 
change  the  grade  of  its  streets  is  not  liable  for 
consequential  injuries  to  property  resulting 
therefrom,  where  ordinary  care  and  skill  are 
exercised.  Where  the  statute  gives  damages 
resulting  from  change  of  grade,  they  must  be 
ascertained  strictly  in  the  manner  provided 
thereby.  The  City  of  Burlington  v.  OiEbert,  31 
Iowa,  356. 


217. estimation  of  damages.  The  esti- 
mation of  damages  to  improyements  resulting- 
from  change  of  grade  in  an  action  under  section 
8,  chapter  90,  of  the  Laws  of  1857,  should  not 
be  limited  to  the  injury  sustained  by  the  im- 
provements only.  The  word  "property,"  as 
used  in  said  section,  includes  both  the  lot  and 
the  improvements.  DaleeU  v.  The  City  of 
Daoen/port,  12  Iowa,  437. 

218.  The  city  of  Muscatine  is  made  liable  for 
injuries,  by  the  provisions  of  chapter  50  of  the 
Laws  of  1855,  but  the  liability  can  be  ascertained 
only  in  the  manner  provided  by  the  statute. 
Cole  etal.r.The  City  of  MuscatiTie,  14  Iowa,  296. 

219.  At  common  law  oity  not  liable  for 
damages  resulting  from  change  of  grade.  At 
common  law  a  municipal  corporation  was  not 
liable  for  damages  resulting  from  changing  the 
grade  of  streets.  Cole  v.  The  CUy  of  Muscatine, 
14  Iowa,  296 ;  Russell  v.  The  City  of  Burlington, 
80  Ibid.  262. 

220.  Defective  streets  and  bridges.  A  city 
is  liable  for  an  injury  resulting  from  the  de* 
fective  condition  of  its  streets  and  bridges. 
Busch  V.  The  City  of  Davenport,  6  Iowa,  448  ; 
ManderscIUd  v.  The  City  of  Dubuque,  25  Ibid. 
108;  S.  C,  29  Ibid.  73;  RoweU  v.  WiUiams, 
Ibid.  210 ;  CoUins  v.  Tlie  CUy  of  CouncU  Bluffs, 
32  Ibid.  324 ;  Koester  v.  The  City  of  Ottumvki,  34 
Ibid.  41. 

221.  Where  a  city  digs  a  ditch  and  covers  it  at 
the  street  crossing  with  boards  for  the  whole 
width  of  the  street,  it  is  the  duty  of  the  city  to 
keep  it  in  a  suitable  condition  for  crossing  on 
any  part  of  it.  Busch  v.  The  City  of  Davenport, 
6  Iowa,  443. 

222.  Exercise  of  ordinary  care :  knowledge 
of  defect.  In  an  action  to  recover  damages  for 
the  injury  occasioned  by  a  defective  bridge, the 
court  instructed  the  jury  if  the  plaintiff  knew 
of  the  defect,  or  could  have  seen  the  same  by 
the  exercise  of  ordinary  care,  and  if  he  imprn* 
dently  and  carelessly  drove  his  horse  upon  the 
bridge,  and  the  accident  occurred  on  account  of 
such  imprudence  and  carelessness;  or  if  the 
accident  could  have  been  avoided  by  the  exer- 
cise  of  ordinary  care  and  prudence,  they  must 
find  for  the  defendant.  Held,  that  the  instruc- 
tion was  correct.  Ibid. 

223.  The  reasonable  oare  to  be  shown  by  a 
party  injured  by  the  negligence  of  a  municipal 
corporation  in  permitting  abridge  to  be  defect- 
ive, need  not  be  shown  directly,  but  may  be 
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inferred  bj  the  jury  from  the  drcumstanceB  of 
the  case.  Ibid. 

224.  Degree  of  care.  The  degree  of  care 
required  of  a  party  injured  by  the  negligence 
of  another  is  such  as  persons  of  common  pru- 
dence generally  exercise ;  whether  he  has  ex- 
ercised such  degree  of  care  is  a  question  of  fact  or 
a  mixed  question  of  law  and  fact,  to  be  deter- 
mined by  a  jury  under  the  instructions  of  a 
court.  Ibid. 

226.  Negligence  consists  in  such  case  in  omit- 
ting to  do  something  that  a  reasonable  person 
would  do,  or  doing  something  that  a  reasonable 
I>erson  would  omit  to  do.  Ibid. 

226.  In  an  action  to  recover  damages  for  an 
injury  occasioned  by  falling  into  an  excavation 
of  a  street  in  the  night  time,  it  is  only  neces- 
sary for  the  plaintiff  to  show  that  he  exercised 
ordinary  care  to  avoid  the  accident.  What  Is 
ordinary  care  in  such  cases  depends  upon  the 
circumstances  of  the  case,  and  knowledge  is 
one  of  those  circumstances.  Hdnlon  v.  The 
City  of  Keokuk,  7  Iowa,  488. 

227.  Where,  in  an  action  against  a  dty  for 
damages  for  an  injury  to  the  person  of  the 
plaintiff,  by  falling  into  an  excavation  made 
in  the  street,  the  court  instructed  the  jury: 
That  if  the  deep  cut  was  known  to  the  plain- 
tiff before  the  accident  befell  him,  and  if  he 
knew  the  place  of  his  passage  was  in  a  dan- 
gerous condition,  it  was  his  duty  to  use  extra- 
ordinary care  and  vigilance  to  prevent  falling 
into  the  pit.  Held,  that  the  instruction  was 
erroneous.  Ibid, 

228.  liability  for  Illegal  taxes.  Money  paid 
to  a  municipal  corporation  for  taxes  or  license 
fees,  under  a  mistake  as  to  the  validity  of  the  law 
under  which  the  transaction  was  made,  cannot 
be  recovered  in  an  action  by  the  payer  against 
the  corporation.  Krqft  v.  TTie  City  of  Keokuk, 
14  Iowa,  86 ;  Eapy  v.  The  Town  of  Fort  Madiem, 
Ibid.  226. 

229. taxes  fraudulently  collected.    An 

action  cannot  be  maintained  by  a  tax  payer 
against  a  county  for  moneys  fraudulently  col- 
lected by  the  treasurer  as  taxes,  and  applied  to 
his  own  use.  Estep  v.  Keokuk  County,  18  Iowa, 
199. 

230.  Injuries  resulting  from  wrongfdl  act 
An  action  will  lie  against  a  municipal  corpora- 
tion for  injuries  resulting  from  wrongful  acts 
done  by  such  corporation,  through  its  officers 
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and  agents,  claiming  to  act  within  the  scope  oi 
its  legitimate  ppwers.  Freekmd  v.  The  City  of 
Mueeatine,  9  Iowa,  461 ;  Coatee  diPaUMn  v.  TJu 
City  of  Davenport,  Ibid.  227 ;  TempUn  v.  louia 
CUy,  14  Ibid.  59. 

231.  Improvement  and  repairs  of  street. 
The  owner  of  property  which  is  depreciated 
permanently  in  value  by  carelessness  in  the 
improvement  of  a  street,  may  recover  dam- 
ages of  the  city  making  such  improvement,  even 
though  the  property  at  the  time  was  occupied 
by  tenants.  He  may  recover  if  be  held  the 
premises  injured  under  a  contract  for  a  deed 
which  was  ultimately  executed.  Coatee  A  Patchin 
V.  The  City  of  Davenport,  9  Iowa,  227. 

232.  Cities  and  towns  are  liable  for  negligent 
and  careless  construction  of  improvements  and 
repairs  of  streets.  MeCord  v.  Btgh,  24  Iowa,  3S6 ; 
WaUace  v.  The  City  of  Muscatine,  A  G.  Gr.  373 ; 
Cheat  ▼.  The  dty  of  Keokuk,  Ibid.  47 ;  Freeiand 
V.  The  City  of  Muaeatine,  9  Iowa,  461 ;  Templin 
V.  Iowa  City,  14  Ibid.  59 ;  MandMracMd  v.  Tits 
City  of  Dubuque,  29  Ibid.  73. 

233.  Neglect:  general  rule.  A  municipal 
corporation  is  liable  for  the  carelessness  or  neg- 
lect of  its  agents  in  the  construction  of  public 
works,  on  the  same  principle  that  a  natural  per- 
son is  liable  for  damages  resulting  from  his 
carelessness,  unskillfulness  or  wrong-doing. 
Coatee  d  PateJiin  v.  T7ie  City  of  Davenport,  9 
Iowa,  227. 

234.  Degree  of  prudence  and  skill  requfred. 
The  degree  of  prudence  and  skill  required  of  a 
corporation  is  always  in  proportion  to  the  char- 
acter of  the  improvement,  and  the  magnitude 
of  the  injury  that  will  be  likely  to  result  from 
carelessness.  Ibid. 

236.  Streets  leading  from  city.  A  city  is 
liable*  for  injuries  occasioned  by  a  dangerous 
place  in  a  road  leading  into  or  from  one  of  its 
public  streets,  and  which  is  in  such  close  prox- 
imity thereto  as  to  naturally  endanger  persons 
traveling  thereon.  Manderechid  v.  The  City  of 
Dubuque,  29  Iowa,  73. 

236.  As  to  whether    such  place  is  so 

near  a  public  street  as  to  be  dangerous  to  per- 
sons traveling  thereon,  is  a  question  of  fact  for 
the  jury.  Ibid. 

237. Evidence  of  repairs  subsequent  to 

the  date  of  the  injury  complained  of  is  ad- 
missible for  the  purpose  of  showing,  or  as  tend- 
ing to  show,  prior  acceptance  or  adoption  of  the 
way  by  the  public.  Ibid. 
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238.  Defective  sidewalks:  notice.  Where 
a  city,  bj  its  charter,  is  vested  with  control  over 
its  streets  and  alleys,  witji  power  to  cause  side- 
walks to  be  paved,  such  powers  are  accompanied 
with  the  obligation  on  the  part  of  the  city  to 
keep  those,  the  improvement  of  which  has  been 
undertaken  and  thrown  open  to  the  public  use, 
in  such  a  state  of  repair  as  to  be  reasonably  safe 
for  persons  traveling  or  passing  over  the  same ; 
and  if  an  individual,  without  fault  on  his  part, 
is  injured  by  neglect  or  failure  of  the  city  in 
this  respect,  he  may  recover  damages  therefor 
against  the  city.  Eotoell  v.  Williams  et  al.,2Q 
Iowa,  210. 

239.  But  it  seems  that  for  injuries  resulting 
from  an  obstruction,  or  dangerous  place  in  a 
sidewalk  made  or  caused  by  an  individual,  the 
city  would  not  be  liable  unless  it  had  notice  of 
the  defect,  and  a  reasonable  time  to  remedy  the 
same.  Tbid.,  and  Doulon  v.  The  City  of  CUntan, 
33  Iowa,  897. 

240.  Duty  to  keep  sidewalks  in  repair.  The 
obligation  of  a  lot  owner  in  building  his  house 
to  the  line  of  a  street,  to  so  execute  the  work 
as  to  save  the  city  from  harm,  and  his  conse- 
quent liability,  not  only  to  the  city  but  to  in- 
dividuals, for  injuries  sustained  by  his  neglect 
in  this  respect,  does  not  relieve  the  city  from 
its  duty  to  keep  its  sidewalks  in  a  passable 
and  safe  condition,  and  to  place  the  requisite 
guards  around  places  of  danger,  nor  its  liability 
for  injuries  resulting  to  an  individual  from  its 
failure  so  to  do.  Ibid. 

241.  Whether  such  notice  to  a  tax-paying 
inhabitant  of  the  city  would  be  notice  to  the 
city,  under  this  rule,  quere.  Ibid, 

m 

242.  Accomulatibn  of  snow  and  ice  on  side- 
walk. The  suffering  of  an  accumulation  of 
snow  and  ice  on  the  sidewalk,  whereby  injury 
is  caused  to  an  individual  in  consequence  of  a 
fall  occasioned  thereby,  will  render  the  city 
liable,  in  damages,  for  the  injury  sustained. 
The  duty,  on  the  part  of  a  city,  to  repair  its 
streets  is  not  discretionary.  Collins  ei  ^jlx,  v.  Tlie 
City  of  Council  Bluffs,  32  Iowa,  324. 

243. limiUtion  of  liability.  By  the  char- 
ter of  the  city  of  Council  Bluffs,  the  city  was 
clothed  with  the  power  and  required  to  dis- 
charge the  duties  pertaining  to  highways,  be- 
fore exercised  by  the  road  supervisors  under 
the  general  law  of  the  State.  Held,  that  the 
restrictions  contained  in  such  law  on  the  lia- 


bility of  the  supervisor  for  his  failure  to  per- 
form the  duties  imposed  did  not  accompany  the 
transfer  of  the  duties  to  the  city.  Ibid, 

244. negligence  in  employment  of  phy- 
sician. To  entitle  a  person  in j  ured  to  recover  of 
the  city  the  damages  sustained,  it  is  not  neces- 
sary that  he  employed  the  best  medical  and 
surgical  skill  to  be  had,  in  effecting  a  cure.  If 
he  used  reasonable  and  ordinary  care  in  the 
selection  of  a  physician  or  surgeon  it  is  suffi- 
cient. Ibid. 

245.  Negligence  of  corporation.  The  mere 
existence  of  a  defect  in  a  sidewalk  of  a  city,  not 
resulting  from  defective  construction,  is  not  suffi- 
cient to  establish  negligence  on  the  part  of  the 
corporation,  and,  in  order  to  render  it  liable 
for  an  injury  caused  thereby,  express  notice  of 
the  defect  must  be  brought  home  to  it,  or  the 
defect  must  have  been  so  notorious  as  to  be 
observable  by  passers  by.  (Mayor,  etc.,  of  New 
T<yrk  V.  Sheffield,^^M.  189 ;  Griffin  v.  Mayor 
et  al.  of  New  York,  9  N.  Y.  456;  Vandyke  v. 
Cincinnati,  1  Disney,  632 ;  Howe  v.  PUtinfield, 
41  N.  H.  135  ;  BardweU  v.  Jamaica,  15  Vt.  488 ; 
Prindiey.  Fletcher,  39  111.  255 ;  Lobdell  v.  New 
Bedford,  1  Mass.  153 ;  Reed  v.  Ntfrthfield,  13 
Pick.  94;  Bigelow  v.  Weston,  3  111.267;  Man- 
cliester  v.  Hartford,  30  Conn.  118;  McOinty  v. 
Mayor,  etc.,  of  New  York,  5  Duer,  674 ;  Dewey  v. 
Detroit,  15  Mich.  307;  Montgomery  v.  GUmar, 
33  Ala.  (N.  S.)  116 ;  Hart  v.  Brooklyn]  36  Barb. 
226  ;  Shearm.  &  Redf.  on  Neg.,  §§  407,  408, 146 ; 
Hutson  V.  The  Mayor,  etc.,  of  New  York,  9  N.  Y. 
163;  Mayor,  etc.,  of  New  York  v.  Furze,  3  Hill, 
612 ;  Goodnough  v.  Oshkosh,  24  Wis.  549.)  Dou- 
Ion  et  ux.  V.  The  City  of  Clinton,  38  Iowa,  397. 

246.  Excavations  in  sidewalks.  A  city  can- 
not avoid  its  liability  for  inj  uries  received  by  an 
individual  from  falling  into  an  excavation  in  a 
sidewalk  insufficiently  barricaded,  by  showing 
that  the  barricades  in  question  were  such  as 
were  customary  among  builders ;  nor  is  evi- 
dence of  such  fact  admissible.  The  question 
upon  which  the  liability  of  the  city  depends  is 
wliether  it  was  negligent  in  fact.  Koester  v. 
2 he  City  of  Ottumwa,  34  Iowa,  41. 

247.  Streets  and  sewers:  nuisance.  The 
construction,  by  a  city  having  exclusive  control 
of  its  streets,  of  a  sewer  in  front  of  an  individual's 
lot,  which  renders  access  thereto  difficult  and 
dangerous,  will  not  justify  him  in  abating  what 
he  deems  a  nuisance,  by  filling  up  the  sewer. 
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even  thougli  it  be  improperly  and  negligently 
constructed.  2he  CHty  of  McGregor  v.  Boyle,  84 
Iowa,  268. 

248.  Bat,  in  such  case,  he  woald  have  a  right 
of  action  against  the  city  for  damages  caused 
by  such  negligent  construction.  Ibid. 

VII.  Municipal  Indebtbdnbss. 

249.  Payment  of  Judgment.  When  a  debt 
of  a  municipal  corporation  has  been  reduced  to 
a  judgment,  and  it  can  be  paid  in  no  other  way, 
it  is  the  duty  of  the  authorities  to  lei^  and  col- 
lect a  tax,  sufficient  for  the  payment  of  the 
same ;  and  such  tax  should  be  set  apart  and 
applied  only  to  the  purpose  for  which  it  was 
levied.  Coy  v.  The  City  Council  of  Lyons  City, 
17  Iowa,  1. 

250.  When  a  judgment  against  a  municipal 
corporation  can  be  paid  in  no  other  manner,  it  is 
the  duty  of  the  corporate  authorities  to  levy  a 
special  tax  sufficient  to  discharge  the  same,  if 
within  the  limit  of  their  power  to  levy  taxes. 
Ostoald  v.  Thedinga  et  al.,  17  Iowa,  13. 

261. Judgment  creditor  not  compelled 

to  take  scrip.  A  judgment  creditor  of  a  muni- 
cipal corporation  is  not  compelled  to  take  scrip 
in  payment  of  his  judgment.  Following  and 
approving  Oawald  v.  Thedinga,  17  Iowa,  13; 
Porter  v.  Thompson,  23  Ibid.  391. 

262.  liability  of  offloen.  After  de- 
mand upon  and  refusal  by  the  officers  of  the 
corporation  to  levy  a  tax,  if  within  their  power, 
to  raise  funds  for  the  payment  of  such  judg- 
ment, they  are  individually  liable  therefor. 
Ibid, 

263. when  officers  must  levy  tax.    If 

the  taxing  power  was  exhausted  for  the  year 
when  such  demand  was  made,  no  liability  would 
arise  from  the  failure  then  to  levy;  but  the 
failure  to  make  the  levy  for  the  succeeding 
year,  if  there  was  no  legal  impediment,  would 
make  the  officers  liable  without  a  new  demand 
being  made  upon  them  therefor.  Ibid. 

254.  current  expenses:    absorption   of 

levy.  Should  the  current  expenses  of  the  cor- 
poration be  so  large  as  to  absorb  the  whole 
amount  of  taxes  which  the  officers  are  allowed 
by  law  to  levy,  they  would  not  be  liable  for  a 
refusal  to  make  a  further  levy  ;  nor  for  a  fail- 
ure to  set  apart  a  portion  of  that  levied,  in  pay- 
ment of  the  judgment.  Ibid. 


265.  Where  the  ordinary  expenses  of  carry- 
ing on  the  government  of  a  municipal  corpora* 
tion  require  all  of  the  proceeds  arising  from  a 
tax,  which  is  the  full  limit  the  corporation  is 
authorized  to  levy,  it  cannot  be  compelled  to 
apply  a  part  of  such  fund  to  the  payment  of  a 
j  udgment  held  by  the  creditor  against  it.  Coffin 
V.  The  City  of  Datfenport,  26  Iowa,  515  ;  Porter 
V.  Thompson,  23  Ibid.  391. 

256.  But  if  it  be  shown  that  the  valuation 
and  assessment  of  property  within  the  corpora- 
tion is  purposely  made  too  low  in  order  to  avoid 
the  payment  of  its  outstanding  indebtedness,  it 
will  be  compelled  by  mandamus  to  make  a  fair 
assessment  of  the  property,  and  apply  in  pay* 
ment  of  such  judgment,  of  the  proceeds  arising 
from  the  maximum  tax  levied  thereon,  such 
overplus  as  may  remain  after  deducting  the 
amount  required  for  the  current  expenses  of  the 
municipal  government.  Ibid. 

257.  constitutional  law.    The  liability 

of  the  officers  of  the  corporation  for  failure  to 
make  the  levy,  provided  by  section  8276,  Revis- 
ion of  1860,  if  legally  practicable,  is  not  an 
"excessive  fine"  nor  "unusual  punishment" 
within  the  meaning  of  section  17,  article  1  of 
the  new  constitution,  nor  inconsistent  therewith. 
Porter  v.  Thompson^  supra. 

258. liability  of  mayor.    The  mayor  of 

a  city,  who  is  the  presiding  officer  of  the  coun- 
cil, and  has  the  casting  vote  in  case  of  a  tie, 
would  be  liable  in  common  with  the  other  offi> 
cers  of  the  corporation  having  a  voice  therein, 
for  failure  to  make  such  levy.  Ibid. 

259.  Davenport:  charter  construed.  Under 
sections  7  and  8  of  the  act  amending  the  charter 
of  the  city  of  Davenport,  approved  January  33, 
1855,  it  is  made  the  duty  of  the  council  of  said 
city  to  provide  for  the  payment  of  the  interest 
accruing  on  the  indebtedness  of  said  city,  which 
had  been  created  prior  to  the  date  of  said  act 
by  the  levy  and  collection  of  a  special  tax  when 
the  ordinary  revenue  of  the  city  was  inadequate 
to  the  payment  of  the  ordinary  expenses  of  the 
city  and  such  interest;  and  after  judgment  for 
such  interest,  the  council  may  be  compelled  by 
mandamtts  to  perform  this  duty,  before  execu- 
tion is  issued  and  returned  nttUa  bona.  Aliter, 
as  to  bonds  issued  after  that  date,  without  stip- 
ulations for  such  special  levy.  Tfu  State  of  Iowa 
ex  rel.  Clark,  Dodge  dk  Co.  v.  The  City  of  Da^en- 
I  port,  12  Iowa.  385. 
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260.  Des  Moines:  road  indebtedness.  Under 
sections  33  and  27  of  the  charter  of  the  city  of 
Des  Moines  (chap.  185,  Laws  of  1857),  the  care 
of  the  roads  and  streets  within  the  limits  of  said 
city  is  a  corporate  matter ;  and  all  charges  there- 
for are  payable  primarily  oat  of  the  city  treas- 
ury ;  and  the  liability  of  the  corporation  cannot 
be  changed  or  varied  by  the  form  in  which  war- 
rants are  drawn  or  worded  by  municipal  officers. 
Clark  V.  The  (My  of  Dea  Moines,  19  Iowa,  199. 

261.  Iiimitation  of  oorporate  indebtedness. 

If  a  municipal  corporation  has  the  means  in  its 
treasury  to  meet  its  indebtedness,  the  issue  of 
warrants  to  an  amount  larger  than  five  per  cent 
of  its  taxable  property  would  not  be  a  violation 
of  section  3,  article  11  of  the  new  constitution, 
which  provides  that  no  munidpal  corporation 
shall  be  allowed  to  become  inde*bted  to  an 
amount  exceeding  five  per  cent  of  the  taxable 
property  within  the  corporation.  In  such  case 
it  would  not  become  indebted  within  the  mean- 
ing of  the  constitutional  clause.  Dioely  v.  The 
City  of  Cedwr  FaUs,  27  Iowa,  2»7. 

262.  What  oonstltutes  indebtedness.  An  ob- 
ligation arising  under  a  contract  on  the  part  of 
a  municipal  corporation  to  pay  for  work,  when, 
and  as  it  shall  be,  performed  in  the  future,  does 
not  constitute  or  ripen  into  an  indebtedness 
witliin  the  meaning  of  the  constitution  until  the 
performance  of  the  work.  Ibid. 

263.  The  limitation  on  the  indebtedness  of  the 
city  of  Keokuk,  provided  by  section  81  of  the 
original  charter,  approved  December  3l8t,  1848, 
and  section  17  of  the  amendments  thereto,  ap- 
proved January  22d,  1858,  applies  to  indebted- 
ness created  by  borrowing  money  on  the  credit 
of  the  city,  and  not  to  debts  created  by  making 
municipal  improvements.  Bice^  executor,  v. 
The  Oily  of  Keokuk,  15  Iowa,  579. 

264.  Bztent  of  indebtedness.  The  charter 
of  the  city  of  Davenport,  authorizing  unlimited 
taxation  by  the  city,  being  inconsistent  with 
section  8  of  article  11  of  the  new  constitution, 
limiting  municipal  indebtedness  to  an  amount 
not  exceeding  five  per  cent  on  the  valuation  of 
taxable  property  within  the  corporate  limits, 
was  repealed  by  sections  1  and  2  of  article  12; 
and  the  city  is  not  authorized  to  contract  or  in- 
cur any  indebtedness  beyond  such  limit.  8coU 
V.  The  City  of  Davenport,  34  Iowa,  208. 

266. That  the  city  was  indebted  in  excess 

of  such  limit  at  the  time  of  the  adoption  of  the 


new  constitution  containing  the  same,  does  not 
change  the  rule.  In  such  case,  while  the  prior 
indebtedness  is  not  impaired,  the  city  cannot 
add  thereto.  Ibid. 

266.  Issue  of  bonds.  The  issue  of  bonds  by 
the  city  for  the  purpose  of  raising  money  to 
erect  improvements,  from  which  it  is  expected 
the  city  will  derive  a  revenue,  is  an  indebted- 
ness within  the  meaning  of  the  constitutional 
clause.  The  case  of  Dioely  v.  The  City  of  Cedar 
Falls,  27  Iowa,  227,  distinguished  from  the 
present  one.  Ibid, 

VIII.  Scrip  :  Warrants  and  Bonds. 

267.  Corporation  scrip.  The  judgment  cred- 
itor of  a  city  cannot  be  compelled  to  take  in 
payment  of  his  judgment  the  scrip  or  ordinary 
evidences  of  the  indebtedness  of  such  city. 
Under  section  1896  of  the  Code  of  1851  he  may 
elect  to  do  so.  The  State  of  lotoa  ex  rel.  Clark, 
Dodge  dk  Co.  v.  The  City  of  Davenporty  12  Iowa, 
835;  Porter  v.  Thompson,  22  Ibid.  391. 

268.  Scrip:  free  and  toll  bridge.  Scrip 
issued  by  a  municipal  corporation  for  the  erec- 
tion of  a  free  bridge  would  not  be  invalidated 
by  the  council  subsequently  declaring  it  a  toll 
bridge.  And  the  rule  would  be  the  same  whether 
the  scrip  remained  in  the  hands  of  the  contractor 
or  had  been  transferred  to  third  parties.  Dively 
V.  The  CUy  of  Cedar  Falls,  27  Iowa,  227. 

269.  Scrip  used  as  a  dxoulating  medium. 
The  fact  that  members  of  the  council  may  have 
contemplated,  at  the  time  of  voting  the  scrip, 
that  it  might  or  would  become  a  convenient  cir- 
culating medium,  would  not  make  it  money, 
nor  its  issue  violative  of  the  law.  Nor  would 
the  corporation  be  released  from  liability  by  the 
fact  that  the  scrip  was  used  by  individuals,  or 
the  community  generally,  as  a  circulating 
medium.  Ibid. 

270.  Character  of  scrip.  The  scrip  issued 
by  the  corporation  to  provide  for  the  payment 
of  said  bridge  was  not  issued  to  circulate  as 
money,  and  is  not  therefore  void  for  that  reason. 
Ibid. 

271.  Oliject  of  the  law.  It  was  the  object 
of  the  law  to  lay  its  hand  upon  banking  corporch 
tions  prohibited  by  the  express  language  of  the 
old  Constitution,  and  it  is  not  applicable  to 
municipal  corporations  issuing  its  warrants  or 
scrip  in  payment  of  its  actual  indebtedness. 
Ibid. 
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272.  Judgment  creditor  may  elect  to  take 
acripi  A  judgment  creditor  of  a  corporation 
may  elect,  but  is  not  compelled,  to  take  in  pay- 
ment of  his  debt  scrip  or  the  ordinary  eyidences 
of  indebtedness  issued  by  such  corporation.  Os- 
toald  y.  Thedinga  et  al.,  17  Iowa,  13;  The  State 
ex  rd,  Clark,  Dodge  dk  Co,  v.  The  CUy  of  Daaenr 
port,  12  Ibid.  835 ;  Porter  v.  Thompson,  22  Ibid. 
891. 

273.  Scrip  iaaned  as  currency.  Scrip  issued 
by  a  munidpal  corporation  in  this  State  for  the 
purpose  of  being  used  and  circulated  as  money, 
under  the  constitution  of  1846,  and  Code  of  1851, 
was  absolutely  void,  and  its  payment  cannot  be 
enforced  against  the  corporation.  Dively  v. 
CUy  of  Ctdar  FaUs,  21  Iowa,  565. 

274.  Every  contract  made  for  or  about  any 
matter  or  thing  which  is  prohibited  and  made 
nnlawful  by  statute,  is  void;  and  a  repeal  of 
the  prohibitory  act  does  not  render  valid  a  con- 
tract made  while  it  was  in  force  and  contrary  to 
its  provisions.    Arguendo,  Ibid, 

276. warrants.    Warrants  drawn  by  the 

proper  officers  of  a  municipal  corporation  on  the 
treasurer  thereof,  are  not  bills  of  exchange,  but 
are,  in  legal  effect,  the  promissory  notes  of  the 
corporation.  Clark  v.  The  City  ofDes  Moines, 
19  Iowa,  199. 

276. scrip.  When  a  municipal  corpora- 
tion, acting  under  the  constitution  of  1846,  issued 
in  payment  of  a  bona  fide  indebtedness,  scrip  to 
circulate  as  money,  after  which  the  scrip  was 
taken  up  by  the  issuance  of  ordinary  warrants 
on  the  treasury  thereof  for  the  amount  of  the 
same,  it  was  held,  that  the  transaction  could  not 
be  impeached  by  the  corporation  on  the  ground 
that  the  scrip  was  illegal  and  void.  Ibid. 

277.  Notice.  The  assignee  of  warrants  drawn 
by  the  officers  of  a  municipal  corporation  on  the 
treasury  thereof  is  bound,  at  his  peril,  to  ascer- 
tain the  nature  and  extent  of  the  powers  of 
auch  officers  and  of  such  oorpomtion.  Ibid. 

278.  Authority  of  city  shown  on  the  fiioe  of 
bonds.  When  bonds  issued  by  a  municipal  cor- 
poration show  upon  their  face  the  authority 
under  which  they  are  executed,  and  such  au- 
thority is  insufficient,  they  are  void  in  the  hands 
of  any  parties.  Chamberlain  et  al,  v.  The  City 
of  Burlington  et  al.,  19  Iowa,  895. 

See  County  ;  Highway  ;  Dedication  ;  In- 
junction: Mandamus. 


See  Criminal  Law. 


NATURAUZATION. 

See  Aliens. 


NAVIOATION. 


See  Common  Carriers;  Ferry;  MississiFFt 

RlYER. 


.Bquity.  Upon  the  return  of  a  writ  of  ne  exeai 
if  the  matters  charged  in  the  bill  are  of  an 
equitable  character,  the  court  may  set  aside  the 
writ.    FUeh  V.  Biehardson,  Mor.  245. 


NBOUOENOE. 


1.  Negligence  consists  in  omitting  to  do  or 
doing  something  which  an  ordinarily  prudent 
man  would  not.  Busch  v.  The  City  of  Daven 
port,  6  Iowa,  448. 

2.  OareleflsneBS.  The  word  "carelessness" 
is  not  a  legal  term,  but  must  be  taken  as 
equivalent  to  negligence.  Dot^herty  v.  PosegcUe, 
8  Iowa,  89. 

3.  Negligently  allowing  fire  to  escape. 
Where  a  party  willfully,  carelessly  or  negli 
gently  sets  out  fire,  and  it  escapes  into  another's 
property,  he  is  liable  for  the  damages  resulting 
from  his  act ;  and  it  is  not  necessary,  in  order 
to  fix  his  liability,  that  the  act  should  have  been 
done  with  intent  to  injure  the  party  complain 
ing.  Jacobs  v.  Andretos,  4  Iowa,  506,  following , 
Defrance  v.  Spencer,  2  G.  Qr.  462 ;  Hanlan  v. 
Ingram,  3  Iowa,  81. 

4.  A  person  setting  out  a  fire  on  his  own 
premises,  and  using  such  care  and  diligence  to 
prevent  it  from  spreading,  as  a  man  of  ordinary 
caution  would  employ  to  preserve  his  own 
property,  is  not  liable  for  the  damage  it  may  do 
to  the  premises  or  property  of  others.  HarUon 
V.  Ingram,  8  Iowa,  81 ;  Harding  v.  Fahey,  1  G. 
Gr.  877. 

6.  As  to  liability  of  railroads  for  fires  ignited 
by  sparks  from  its  engines,  see  title  Railroads. 
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Kesee  v.  The  Chicago  <€  N.  W.  B.  R.  Co.,  30 
Iowa,  78;  Oandy  v.  2he  Same,  Ibid.  420 ;  Jack- 
eon  V.  The  Same,  81  Ibid.  176 ;  McGummom  v. 
The  Same,  38  Ibid.  187. 

6.  When  party  may  recover.  Tlie  plaintiff 
in  an  action  for  damages  resulting  from  a 
casualty  caused  by  the  defendant,  is  entitled  to 
recover  if  he  could  not  have  prevented  the  in- 
Jury  by  the  exercise  of  ordinary  care  and  dili- 
gence ;  but  he  cannot  recover  for  any  enhance- 
ment of  damages  caused  by  his  own  want  of 
care.  WrigJit  y.  The  lUinois  and  Mississippi 
Telegraph  Co.,  20  Iowa,  195 ;  Donaldson  v.  The 
M.  <fe  M.  R.  R.  Co.,  18  Ibid.  280;  Hanlon  v.  The 
Oitjf  of  Keokuk,  7  Ibid.  488. 

7.  What  IB  not  negligence.  When  there  is  a 
specific  agreement  to  credit  the  amount  paid  on 
a  note,  and  when  the  debtor  has  reason  to 
believe,  or  no  reason  to  doubt,  that  this  has  been 
done,  and  fails  to  defend  upon  the  faith  thereof, 
and  in  ignorance  that  an  unjust  account  is 
sought  to  be  recovered  against  him,  lie  cannot 
justly  be 'said  to  be  negligent  in  not  appearing 
and  employing  counsel,  and  may  be  relieved 
against  the  judgment  if  not  paid,  to  the  extent 
of  the  payments  which  should  have  been 
credited,  and  semble,  that  if  the  judgment  has 
been  compulsorily  collected,  the  defendant  may 
maintain  assumpsit  for  the  amount  of  which 
he  has  been  thus  defrauded.  JDoyU  v.  ReUly,  18 
Iowa.  108. 

8.  Proximate  results.  The  plaintiff's  intestate 
was  ejected  by  the  defendant's  conductor  from 
a  train  of  cars,  and  left,  in  the  night  time,  in  a 
state  of  intoxication,  near  the  railroad  track; 
several  hours  after,  at  a  distance  of  half  a  mile 
from  the  station  where  he  was  displaced,  he 
was  killed  by  another  train  of  cars.  Held,  that 
to  entitle  the  plaintiff  to  recover,  it  should  have 
been  made  to  appear,  to  the  satisfaction  of  the 
lury,  that  the  killing  was  the  natural  or  proxi- 
mate result  of  the  act  of  defendant's  agent. 
Haley,  admr.  v.  The  Chicago  <k  North  Western 
Raihioay  Company,  21  Iowa,  15. 

9.  Injuries  from  dog.  In  an  action  wherein 
damages  were  sought  for  injuries  to  the  claim 
ant's  horse  by  a  dog  which  had  followed  the 
claimant  and  his  team  from  the  house  of  the 
owner  of  the  dog,  where '  the  claimant  was 
boarding,  the  court  instructed  the  jury,  in  sub- 
stance, that  the  claimant  was  guilty  of  negli- 
gence if  *'  he  suffered  the  dog  to  follow  him. 


when  he  might  have  prevented  U"  Held,  that  the 
instruction  was  erroneous.  Shehan  v.  ComwaU, 
^9  Iowa,  99. 

10.  Oontributory  negligence^  A  party  claim- 
ing to  recover  for  the  negligent  or  unskillful 
acts  or  conduct  of  another  must  not  only  show 
the  negligence  of  defendant,  but  also  that  no 
negligence  of  his  own  contributed  to  the  result 
Baird  v.  Morford,  29  Iowa,  581 ;  Ru^h  v.  The 
City  of  Davenport,  6  Ibid.  448 ;  Hunt  v.  The  Chi 
eago  d  N.  W,  R,  R.  Co.,  25  Ibid.  368 ;  Donald- 
son V.  The  M.  d  M.  R.  R.  Co.,  18  Ibid.  280 ;  Ho- 
hen  V.  The  B,  d  M.  R.  R.  Co,  20  Ibid.  562; 
Sherman  v.  TTie  Western  Stage  C(?.,  24  Ibid.  515; 
Haiey  v.  The  CJiicago  d  N  W.  R.  R.  Co.,  21 
Ibid.  15 ;  McAunieh  v.  The  M.  dM.  Co.,  20  Ibid. 
338 ;  Spencer  v.  The  lU.  C.  R.  R.  Co.,  29  Ibid.  55 ; 
Kesee  v.  The  Chicago  d  N.  W.  R.  R.  Co.,  80  Ibid. 
78 ;  Dewey  v.  Tfie  Chicago  d  N.  W.  R.  R.  Co.,  81 
Ibid.  373 ;  AHz  v.  The  Chicago,  R.  I.  d  P.  R.  R. 
Co.,  34  Ibid.  153 ;  Dodge  v.  The  B.  C.  R.  d  M.  R- 
R.  Co.,  Ibid.  276 ;  DoggeU  v.  7he  lU.  C.  R.  R. 
Co.,  Ibid.  284. 

11.  The  doctrine  of  comparative  negligence 
does  not  prevail  here,  but  that  of  contributory 
negligence ;  and  under  this  latter  doctrine  a 
plaintiff  cannot  recover  of  a  railroad  company 
for  an  injury  to  which  his  own  negligence  haa 
contributed,  notwithstanding  the  negligence  of 
the  company.  O'Keefe,  admx.  v.  The  Chicago, 
Rock  Island  d  Pacific  R.  R.  Co.,  82  Iowa,  467. 

12.  Threshing  machine :  contributory  negli- 
nenoe :  act  of  1866.  Chapter  135,  acts  of  the 
eleventh  General  Assembly,  requiring  the  tumb- 
ling rods  of  threshing  machines  to  be  boxed, 
and  providing  that  the  pereon  or  persons  owning 
or  running  such  machine  shall  be  liable  in 
damages  to  any  person  injured  by  reason  of 
neglect  so  to  do,  was  not  intended  to  change  the 
general  rule,  applicable  to  such  cases,  that  a 
plaintiff  cannot  recover  for  injuries  resulting 
from  the  alleged  negligence  of  the  defendant, 
if  his  own  negligence  in  any  way  contributed 
directly  to  the  injury.  The  statute  merely  pro- 
vides, that  a  failure  to  box  as  required  is,  per  se, 
negligence  on  the  part  of  the  owner  or  persons 
running  the  machine,  leaving  the  rule  respecting 
contributory  negligence  on  the  part  of  the 
injured  party  to  apply  the  same  as  in  other  cases. 
Reynolds  v.  Hindman  et€U.,S2  Iowa,  146. 

13.  liability  of  common  carrier.  Plaintiff's 
intestate  was  crossing  a  stream,  seated  on  top  of 
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a  trunk,  in  a  boat  in  charge  of  defendants  who 
were  common  carriers  ;  the  boat  upset  and  she 
was  drowned.  Action  by  her  administrator,  to 
recover  damages  for  her  death :  Held,  1.  If  de- 
ceased so  far  contributed  to  the  accident  by  the 
want  of  ordinary  care,  that  but  for  such  want 
of  care  on  her  part,  the  accident  would  not  have 
happened,  plaintiff  must  fail.  2.  If  there  was 
sudden  and  impending  danger,  that  fact  might 
excuse  error  of  judgment  or  failure  in  coolness 
and  self-DOssession  on  the  part  of  decedent.  8. 
If  decedent  was  requested,  when  she  entered 
the  boat,  by  the  person  in  charge  thereof,  to 
take  a  low  seat  down  in  the  boat,  and  there  was 
a  seat  there  for  her  which  she  neglected  to 
take ;  and  if  it  was  by  decedent's  moving  to  one 
side  of  the  boat  that  the  accident  was  caused, 
plaintiff  cannot  recover.  Sherman  y.  The  Western 
Stage  (Jompany,  24  Iowa,  615. 

14i  Negligence  in  not  canceling  warrants. 
Where  a  county  treasurer  neglected  to  cancel 
warrants  upon  receiving  them,  in  the  manner 
prescribed  by  law,  and  they  were  afterward 
abstracted  from  his  office,  and.  again  put  in  cir- 
culation, without  fault  or  negligence  on  his 
part,  it  was  ?ield,  that  he  was  liable  to  the  county 
for  the  amount  thereof,  on  his  official  bond. 
The  County  of  Joh'Mon  v.  Hughes,  12  Iowa,  360. 

16.  liost  money:  slight  diligence.  In  an 
action  to  recover  a  certain  sum  of  money, 
alleged  by  the  plaintiff  to  have  been  lost  by  him, 
and  found  by  the  defendant,  who  carelessly  and 
negligently  lost  it.  Held,  that  only  slight  dili- 
gence was  required  of  the  defendant  in  the  care 
of  the  money,  and  that  he  was  answerable  for 
gross  negligence  only.  Dougherty  v.  Fosegate, 
8  Iowa.  88. 

See,  more  fully,  Ratlboads  ;  Common  Cab- 
BiEKs ;  Municipal  Corporations  ;  Batlmknt  ; 
Master  and  Sbryant. 
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I.  Generally,  799. 
II.  The  Motion  fob,  808. 
IIL  Gboxtnds  of. 

a.  In  general,  805. 

b.  Abuse  of  discretion,  807. 

c.  Error  toitTunU  pr^dice,  808. 

d.  Admission  or   rejection  of  testi- 

mony, 809. 

e.  Misdirection  or  omission   of   the 

court, %\\. 


f.  Misconduct  of  jury,  Sid. 

g.  Verdict  against  emdence. 

(1)  When  court  wiUirUerfere,^^, 

(2)  When  court  will  not  inter- 
fere, 817. 

(3)  Other  matters,  818. 
h.  Excessive  damages,B19, 
i.  Variance,  S20. 

j.  Accident;  surprise;  mistake,  820 
k.  Newly-discovered  evidence,^!, 
L  Finding  of  facts,  ^'d, 
IV.  Changebt  Pboceedings,  824. 


I.  Gbneballt. 

1.  Similiter.  The  failure  to  enter  a  simUU&r 
to  the  defendant's  plea  is  not  an  error  for  which 
a  reversal  can  be  asked.  Woods  <Sb  Hobert  v. 
Morgan,  Mor.  179 ;  Porter  v.  Lam,  Ibid.  197. 

2.  Power  of  court  The  granting  of  a  new 
trial  is  a  question  of  sound  discretion  which 
will  not  be  disturbed  unless  a  flagrant  case  of 
injustice  is  made  to  appear.  Powers  v.  Bridges, 
1  G.  Gr.  236;  Uoyd  v.  McClure,  2  Ibid.  139; 
Martin  v.  Van  Bergen,  1  Ibid.  314 ;  McKay  ▼. 
Thorington,  15  Iowa,  25 ;  Lodge  v.  Eeznor,  13 
Ibid.  600;  Newdl  v.  Sanford,  10  Ibid.  896; 
Schumaker  v.  Gelpcke,  11  Ibid.  84 ;  Ths  State  v. 
Tomlinson,  Ibid.  401 ;  Jewett  <fe  Lovejoy  v.  Miller, 
12  Ibid.  85 ;  Templin  v.  Iowa  City,  14  Ibid.  59 ; 
Bak^  V.  Mygatt,  Ibid.  131 ;  WUIulmi  v.  Thor- 
rington,  14  Ibid.  539.'  Bee  sub-title  III,  herein, 
*•  h.  Abuse  of  discretion." 

3.  When  the  reasons  and  evidence  for  a  new 

« 

trial  appear  of  record,  and  come  within  the 
recognized  rules  of  law,  the  question  may  very 
properly  become  the  subject  of  review  and  cor- 
rection in  the  supreme  court.  Jones,  Scott  db 
Co,  V.  Fennimore,  1  G.  Gr.  134 ;  STiaw  v.  Swee^ 
ney,  2  Ibid.  587. 

4.  Separation  of  causes  of  action.  As  a 
general  rule,  a  new  trial  when  granted  is  awarded 
for  the  entire  case,  yet  when  not  attended  by 
confusion,  and  when  it  will  not  result  in  pre- 
judice to  the  rights  of  the  parties,  it  may  be 
granted  as  to  one  or  more  causes  of  action  set 
up  in  a  petition,  and  refused  as  to  the  others. 
Woodward  v.  Horst,  10  Iowa,  120. 

6.  New^  trial  as  to  one  defendant.  Where 
two  joint  and  several  obligors  on  a  promissory 
note  unite  in  their  answer  and  make  the  same 
defense,  and  the  verdict  of  the  jury  is  against 
both,  the  court,  under  section  1815  of  the  Code 
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of  1851,  may  grant  a  new  trial  as  to  one  and  not 
as  to  both  of  the  said  defendants.  Gordon, 
adm.,  V.  Pitt,  3  Iowa,  J585. 

6.  As  to  one  of  sevend  defendants.  In  an 
action  ex  delicto  against  several  defendants,  it 
is  competent  for  the  court,  after  the  verdict,  to 
grant  a  new  trial  to  one  or  more  of  the  defend- 
ants, if  satisfied  that  they  were  improperly  con- 
victed, and  render  jndgment  upon  the  verdict 
as  to  the  others.  Terpenning  v.  Gallup  et  aX.,^ 
Iowa,  74. 

7.  Woodtoard  v,  Hbrst,  10  Iowa,  120,  as  to 
rendering  judgment  on  one  part  of  a  verdict 
and  granting  a  new  trial  as  to  another  part  of 
the  same,  dted  and  approved.  Dmoson  v.  Win- 
ner, 11  Iowa,  6. 

8.  Omission  to  render  Judgment.  The  neg- 
lect of  the  court  below  to  render  a  judg- 
ment non  obstante  i>eredicto,  on  the  ground  of 
an  insufficient  plea,  cannot  be  made  available 
in  error  if  a  motion  was  not  made  for  such  a 
judgment  and  exception  taken  to  the  ruling  of 
the  court.    Coonrod  v.  Benson,  2  G.  Gr.  179. 

9.  Failure  to  render  Judgment  for  oosta 
against  either  party  is  not  ground  for  error  on 
the  appeal  of  the  party  against  whom  judgment 
was  rendered  below.  Roes  v.  Hayne^  8  G.  Qr.  211. 

10.  Non-conformity  of  Judgment.  A  judg- 
ment in  debt  was  rendered  in  an  action  of 
assumpsit,  and  as  all  other  proceedings  in  the 
case  are  regular,  it  was  held  that  the  judgment 
should  not  be  reversed,  but  should  be  corrected 
conformable  to  the  action.  Galloway  et  al.  v. 
Trout,  2  G.  Gr.  595. 

11.  Verdict  contrary  to  law  and  instruc- 
tions. A  new  trial  should  be  granted  if  the 
verdict  is  contrary  to  law  and  the  instructions 
of  the  court,    Lloyd  v.  MeClure,  2  Iowa,  139. 

12.  When  case  has  not  been  faixly  tried.  A 
new  trial  will  be  granted  when  it  appears  that 
the  merits  of  the  case  have  not  been  justly 
tried,  and  that  inj  ustice  has  been  done.  Humphr- 
reys  v.  Jloyty  4  G,  Gr.  245. 

13.  When  two  verdicts  have  been  rendered. 
While  the  court  should  require  a  much  stronger 
case  to  be  made  on  an  application  for  a  new 
trial  where  two  verdicts  have  been  rendered  for 
the  same  party,  yet,  the  second  verdict  by  no 
means  concludes  the  court  from  again  granting 
a  new  trial,  and  especially  when  the  second  ap- 
plication ia  placed  upon  another  and  different 
ground  from  that  contained  in  the  first  motion. 
Jourdan  v.  Reed,  1  Iowa,  135 ;    The  State  v. 


Gross,  12  id.  66 ;  Russ  v.  8,  B.  War  EagU,  14 
Ibid.  865. 

14.  When  question  is  not  one  of  discretion. 
When  the  court  below,  in  granting  or  refusing 
a  new  trial,  rules  erroneously  upon  legal  propo- 
sitions  it  is  as  much  a  subject  of  revision  as  any 
other  decision  ;  and  in  such  cases  the  granting 
or  refusing  of  a  motion  for  a  new  trial  is  not  a 
question  of  discretion,  but  one  strictly  legal  in 
its  character,  and  to  be  determined  upon  the 
law  applicable  to  the  case.  Stewart  v.  Ewbank, 
3  Iowa,  191. 

16.  Where,  after  two  verdicts  in  favor  of  the 
plaintiff,  the  second  verdict  was  set  aside  and  a 
new  trial  granted,  on  the  ground  supported  by 
affidavits,  that  one  of  the  jurors  at  a  previous 
term  of  the  court,  in  the  presence  of  the  affiants, 
expressed  his  opinions  of  the  merits  of  the 
cause,  and  said  that  he  believed  that  thb  defend- 
ant was  a  rascal,  and  ought  to  be  made  to  pay 
every  cent  of  the  money  sued  for  in  said  cause, 
and  that  if  he  was  a  juror  thereon  he  would  so 
find;  and  where  there  was  nothing  on  the 
record  to  show  that  any  of  the  jurors,  at  the 
time  of  being  impanneled,  were  examined 
under  oath  or  otherwise,  or  that  the  defendant 
was  ignorant  of  the  prejudice  of  the  juror  at 
the  time  he  was  sworn.  Held,  that  the  showing 
was  insufficient  to  warrant  the  granting  of  a 
new  trial.  Ibid. 

16.  Prejudicial  error  must  be  shown.  The 
supreme  court  will  not  interfere  to  grant  a  new 
trial  unless  clearly  satisfied  that  there  is  error 
in  the  record  to  the  prejudice  of  the  appellant. 
IjangwortJiy  v.  Myers  et  al,,  ^  Iowa,  18;  Man- 
Kemer  v.  Benner,  1  G.  Gr.  157 ;  Lloyd  v.  McGlure, 
2  Ibid.  139 ;  Peck  v.  Ayers^  Mor.  498. 

17.  The  supreme  court  will  not  reverse  a  judg- 
ment of  the  court  below  upon  a  question  of  fact 
unless  the  testimony  in  the  record  clearly  shows 
error.  All  legal  presumptions  are  in  favor  of 
the  ruling  below.  Davis  v.  Moffltt,  4  G.  Gr. 
92 ;  Cook  et  al,  v.  TJie    United  States,  1  Ibid.  89. 

18.  Action  of  right:  minor  defendants.  Where 
in  an  action  of  right,  after  trial  and  verdict  for 
plaintiff,  the  defendants  moved  to  arrest  the 
judgment  and  for  a  new  trial,  for  the  reason 
that  it  appeared  from  the  record  *'  that  a  portion 
of  the  defendants  were  minors,  and  no  guardian 
ad  litem  had  been  appointed  by  the  court,  to 
answer  and  defend  for  said  minors,  and  no  an- 
swer was  in  or  defense  made,"  which  motion 
was  overruled  by  the  court,  it  was  held,  that  the 
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coart  erred  in  orermling  tlie  motion.  Cawnder 
▼.  Heirs  of  Smith,  6  Iowa,  157. 

19. Where  it  appears  from  the  record  of 

a  case  that  there  are  minor  defendants  who  have 
not  been  notified  of  the  pendency  of  the  suit, 
and  for  whom  no  guardian  has  been  appointed, 
the  appellate  court  cannot  presume  that  such 
defendants  attained  their  majority  before  the 
time  of  the  triaL  llnd, 

20. In  an  action  of  right  the  judgment 

is  an  entirety ;  and  if  reversed  as  to  one  defend- 
ant it  must  be  as  to  all.  Ihid, 

21. after  appeal    Where  the  judgment 

of  the  district  court  in  an  action  of  right  is  ap- 
pealed from  to  the  supreme  court,  where  the 
judgment  is  reversed,  and  the  cause  remanded 
to  the  district  court  for  judgment,  such  judg- 
ment, when  entered,  is  as  essentially  a  judgment 
of  the  district  court  as  if  no  appeal  had  been 
taken,  and  the  unsuccessful  party  is  as  fully  en- 
titled to  the  benefit  of  section  3584*  e<  seq,  of  the 
Revision  of  1860,  giving  him  the  right  to  apply 
to  the  district  court  for  a  new  trial,  at  any  time 
within  two  years  after  the  rendltioaof  the  judg- 
ment    Butterfleld  Y.WaUh  etal.,^  Iowa,  268. 

22. statute  constraed.    Section  8584  of 

the  Revision,  giving  the  defendant  two  years  in 
which  to  file  his  motion  for  a  now  trial,  applies 
to  actions  for  the  recovery  of  real  property,  and 
not  to  an  equitable  action  to  quiet  title.  Ibid.; 
Russell  V.  Nelson,  82  Iowa,  215. 

23.  Under  our  statute  (§  8584,  Rev.  of  1860) 
a  greater  latitude  Is  allowed  in  applications  for 
new  trials  in  actions  for  the  recovery  of  real 
property,  than  in  other  actions.  In  such  cases 
the  court  is  not  limited  to  the  grounds  specified 
in  section  8112  et  seq,  of  the  Revision  of  1860, 
but  may  exercise  a  discretion  in  granting  the 
application.  White  v.  Poorman  et  ai.,  24  Iowa, 
108 ;  NevDoU  v.  Sanford,  10  Ibid.  896. 

24.  The  right  to  apply  for  a  new  trial  is  not 
confined  in  actions  for  the  recovery  of  real 
property,  as  in  other  actions,  to  the  party  to  the 

*  Section  3584  et  seq.  of  the  Revision  of  1860, 
are  as  follows.  They  are  8ui>er8eded  by  section 
8268  et  seq..  Code  of  1878,  limiting  the  time 
within  which  the  application  must  be  made  to 
two  years. 

Si£C.  3584.  The  court  in  its  discretion  may  grant  a 
new  trial  on  the  application  of  a  party  or  those 
clalminff  under  him,  made  at  any  time  within  two 
years  after  the  determination  of  the  former  trial. 

Sec.  3565.  If  the  application  for  a  new  trial  is  made 
after  the  close  of  the  term  at  which  the  Judgment 
was  rendered,  the  party  obtaining  a  new  trial  shall 

five  the  opposite  party  ten  days'  notice  thereof  be- 
ore  the  term  at  which  the  action  stands  for  trial. 
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suit,  but  may  be  successfully  exercised  by  a 
stranger  who  claims  title  under  one  who  wa& 
And  the  applicant  is  not  limited  to  the  time 
fixed  in  other  actions,  but  has  two  yearn  in 
which  to  make  the  application.  Ibid, 

26. negligence.  Where  the  district  court 

has  granted  a  new  trial  in  an  action  for  the  re- 
covery of  real  property,  and  it  does  not  appear 
that  the  negligence  of  the  unsuccessful  party  or 
his  attorney  produced  the  result,  although  they 
may  not  have  been  entirely  without  blame  in 
that  particular,  the  supreme  court  will  not  re- 
verse such  order  as  being  an  abuse  of  the  dis- 
cretion conferred  upon  the  district  court  by 
section  8584  of  the  Revision  of  1860.  Whits  v. 
Poorman  et  at.,  24  Iowa,  108. 

26.  When  defense  is  equitable.  The  unsuc- 
cessful party  in  an  action  of  right  is  entitled  to 
the  benefit  of  the  provisions  of  the  statute  relat- 
ing to  new  trials  in  such  cases,  as  well  where 
the  defense  is  equitable  in  its  nature  as  where 
it  is  legal.  Butterfleld  v.  Walsh  et  al.,  25  Iowa, 
268. 

27.  Failure  of  Justioe  to  certify  answer  filed. 
Where  on  the  trial  of  a  cause  appealed  from  a  j  us> 
tice  of  the  peace,  after  a  j  ury  was  called  and  after 
the  plaintiff  had  introduced  his  testimony  and 
rested  his  case,  the  defendant  discovered  for 
the  first  time  that  the  transcript  of  the  justice 
was  incomplete  in  not  showing  that  the  de- 
fendant, on  the  trial  before,  the  justice,  denied 
file  plaintiff's  cause  of  action,  and  that  the  jua 
tice  had  failed  to  send  up  to  the  district  court  a 
set-off  to  the  plaintiff's  account,  filed  by  the  de- 
fendant; and  where,  without  objection  being 
made,  the  justice  of  the  peace  was  called  and 
stated  to  the  court  that  the  defendant  did,  .on 
the  trial  before  him,  deny  the  plaintiff's  account, 
and  that  he  filed  at  the  same  time  a  setoff  to  the 
plaintiff's  demand,  all  of  which  he  had  failed  to 
certify  to  the  district  court,  and  thereupon  the 
defendant  asked  the  court  to  permit  the  tran- 
script to  be  amended,  which  was  refused ;  and 
where  the  jury  returned  a  verdict  for  the  plain- 

8eo.  8586.  The  result  of  such  new  trial.  If  granted 
after  the  close  of  the  term  at  which  the  first  trial 
took  place,  shall  in  no  case  affect  the  Interest  of  third 
persons,  acquired  In  good  faith  for  a  valuable  con- 
sideration, since  the  former  trial. 

Sso.  8587.  But  the  party  who,  on  such  new  trial, 
shows  himself  entitled  to  lands  which  have  thus 
passed  to  a  bona  fUU  purchaser,  may  recover  the 
proper  amount  of  damages  against  the  other  party 
either  in  the  same  or  a  subsequent  action. 

Sec.  3588.  The  party  who  has  been  successful  in 
such  trial  shall  (if  the  case  require  it)  have  his  writ 
of  restitution  to  restore  him  bis  property. 
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tiff  for  Beyeuteen  dollars,  and  the  defendant 
moved  the  court  for  a  new  tiial,  which  motion 
was  supported  by  the  affidavit  of  the  justice 
stating  the  denial  by  the  defendant  of  the  plain- 
tiff's account,  on  the  trial  below,  and  also  that 
he  filed  a  set-off  to  the  amount  of  twenty  three 
dollars,  etc.,  and  which  motion  was  overruled 
and  a  new  trial  refused ;  and  where  it  appeared 
from  the  transcript  of  the  j  ustice  that  the  plain- 
tiff's demand  against  the  defendant  was  twenty- 
two  dollars  for  services  rendered  as  a  physician, 
and  that  on  the  day  of  trial  the  parties  appeared 
and  the  defendant  *' filed  his  set-off  for  four 
meals  charged  to  plaintiff  and  son,  making  eight 
meals  at  twelve  and  a  half  cents,  making  one 
dollar  and  seventy  five-cents,  and  allowing  the 
plaintiff  for  TJie  Journal,  one  dollar ;  and  that 
after  the  examination  of  the  witnesses,  and 
hearing  the  allegations  and  proofs  of  the  parties," 
the  justice  rendered  a  judgment  in  favor  of  the 
plaintiff  against  the  defendant  for  seventy-five 
cents  and  costs  of  suit;  it  was  held,  that  the 
court  should  have  sustained  the  motion  and 
granted  a  new  trial.    Olark  v.  Banmea,  7  Iowa,  6. 

28.  Affirmative  error:  supervisory  power. 
While  the  supreme  court  will  exercise  a  super- 
visory control  over  the  action  of  the  district 
court  in  either  granting  or  refusing  new  trials, 
yet  in  these  as  in  other  cases  the  error  in  the 
action  of  the  court  below  must  be  made  to 
appear  affirmatively.  Firdey  v.  David,  7  Iowa,  8. 

29.  Where  it  is  apparent  from  the  amount 
in  controversy  and  the  character  of  the  ques- 
tions involved,  that  the  court  below  might 
reasonably  conclude  that  a  new  trial  was 
nece.Msary  in  order  to  arrive  at  the  merits  of 
the  case ;  and  where  it  is  certified  to  the  su- 
preme court  that  the  court  below,  with  a  full 
knowledge  of  all  the  circumstances  as  they 
transpired  at  the  trial,  deemed  such  second  trial 
necessary,  in  order  to  more  thoroughly  investi- 
gate the  questions  both  of  law  and  fact;  the 
appellate  court  will  not  disturb  the  order  grant- 
ing a  new  trial.  Ibid, 

30.  By  district  court.  It  is  competent  for 
the  district  court  to  order  a  new  trial  when  sat- 
isfied that  an  error  has  been  committed  to  the 
prejudice  of  either  party,  whether  exceptions 
were  taken  to  the  action  of  the  court  at  the 
time  or  not.    Fa/rr  v.  FuUer,  8  Iowa,  347. 

31.  Sunday  Judgment.  A  judgment  will  not 
be  reversed  because  it  was  rendered  on  Sunday, 


when  the  only  evidence  of  that  fkct,  which  i» 
brought  before  the  appellate  court,  is  the  reci- 
tation of  the  clerk  in  making  up  the  journal 
entry.  KnigJU  v.  KeUey,  10  Iowa,  104. 

32.  Not  ordered  when  result  would  be  the 
same.  The  judgment  of  the  court  below  will 
not  be  reversed,  because  of  error  in  the  ruling 
of  the  court  on  a  legal  proposition,  when  the 
record  shows  that  with  such  error  corrected  the 
verdict  on  a  second  trial  would  be  the  same  aa 
the  one  first  rendered.  Braddy  &  Braddy  v. 
Lumery  et  aZ.,  11  Iowa,  29 ;  Speers  v.  Fortner,  6^ 
Ibid.' 553;  Damon  v.  Wimer,  11  Ibid.  6;  Pda- 
mourges  v.  Clark,  9  Ibid.  1 ;  Woodibard  v.  Horst,, 
10  Ibid.  120. 

33.  Conditions  imposed  by  oourt.  The  dis- 
trict court  may  impose  conditions  upon  the  suc- 
cessful party,  to  avoid  granting  a  new  trial  in 
actions  upon  either  contracts  or  torts.  Datoaon 
V.  Wisner,  11  Iowa,  6 ;  Broekman  v.  Berryhill, 
16  Ibid.  183 ;  Blakdy  v.  Bird,  12  Ibid.  601. 

34.  Discretion  on  fiicta  reviewed.  The  ap- 
pellant moved  the  court  below  to  grant  a' new 
trial,  on  the  ground  that  the  finding  of  the 
court  was  not  supported  by  the  evidence,  all  of 
which  was  made  of  record,  ffetd,  that  the 
supreme  court  will  review  the  exercise  of  the 
discretion  by  the  court  below  in  overruling  the 
motion.  Jn  the  matter  of  the  will  of  Henry 
Goffman,  12  Iowa,  491. 

36.  Brror  committed  by  referee.  An  error 
committed  by  a  referee  before  whom  a  cause  is 
tried,  if  corrected  by  district  court,  is  no  suffi- 
cient cause  for  reversal  of  the  judgment  by  the 
supreme  court.    Drath  v.  Ddtz,  15  Iowa,  486. 

36.  Should  not  be  granted  on  doubtful 
grounds.  A  new  trial  should  not  be  granted 
on  doubtful  or  technical  grounds,  or  where  sub- 
stantial justice  has  been  done  below.  Shepherd 
V.  Brenton^  15  Iowa,  84 ;  Woodward  v.  fforst,  10 
Ibid.  121. 

37.  Reversing  order  for  new  triaL  A 
stronger  case  must  be  made  to  justify  the  in- 
terposition of  the  appellate  court,  when  a  new 
trial  has  been  granted  by  the  court  below,  than 
when  it  has  been  refused.  Ruble  v.  McDonald, 
7  Iowa,  90  ;  FirOey  v.  David,  Ibid.  8 ;  NeweU  v. 
Sanford,  10  Ibid.  896 ;  Shepherd  ▼.  Brentan,  15 
Ibid.  84 ;  Alger  v.  Merritt,  16  Ibid.  121 ;  WhUe  ▼. 
Poonnan,  24  Ibid.  108;  Robenson  ▼.  Bacon  et 
al..  24  Ibid.  409 ;  Roberts  cfe  Bro.  v.  Jonee,  80 
Ibid.  525  ;  Tegeler  dh  Co.  v.  Jones,  88  .Ibid.  284 ; 
Chapman  v.  Wilkinson,  22  Ibid.  541. 
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38.  Where  order  was  reversed.  Defense 
&ilare  of  consideration  by  reason  of  the  breach 
of  a  covenant  of  general  warranty,  in  a  deed  con- 
veying land  for  the  purchase-money  of  which  the 
note  was  executed.  On  the  trial  it  was  shown  that 
at  the  time  of  the  conveyance  a  judgment  against 
the  grantor  was  on  file  in  the  proper  county ;  that 
the  land  conveyed  was  subsequently  sold  on  ex- 
ecution by  the  sheriff,  but  the  sheriff's  deed, 
which  was  offered  in  evidence,  did  not  show 
that  the  execution  upon  which  the  sale  was 
made  was  issued  upon  the  same  judgment 
which  was  on  file  when  the  defendant  received 
his  deed  fronii  the  payee  of  the  note.  Judgment 
for  plaintiff;  and  defendant, in  support  of  amo- 
tion for  a  new  trial,  showed  that  within  three 
days  after  the  trial  the  sheriff  of  the  same  county 
executed  a  new  deed  to  the  purchaser  at  the 
sheriff's  sale,  supplying  the  omissions  in  the 
recitals  of  the  deed  which  had  been  received  in 
evidence.  It  was  held,  that  the  court  erred  in 
refusing  to  grant  a  new  trial,  and  that  the  order 
overruling  the  motion  should  be  reversed.  Deere 
A  Co.  V.  MeCtmneU,  15  Iowa,  269.  See  Floyd  <fe 
Underwood  v.  Hamilton,  10  Ibid.  653. 

II.  Thb  Motion. 

39.  When  motion  entertained.  After  judg- 
ment is  entered  upon  the  verdict  of  a  jury  it  is 
not  proper  to  entertain  a  motion  to  set  aside  the 
verdict  without  first  having  the  judgment 
opened.    (Jock  et  al.  v.  United  States,  1  G.  Gr.  89. 

40.  Second  motion  for.  After  final  judgment 
has  been  entered  and  an  application  for  a  new 
trial  overruled,  it  is  irregular  to  entertain  a 
second  motion  for  that  object;  but  after  the 
court  has  granted  such  a  new  trial  the  plaintiff, 
by  appearing  and  amending  his  declaration, 
waives  the  irregularity.  Powers  v.  Bridges,  1 
G.  Gr.  2^5. 

41.  What  question  may  not  be  raised.  A 
question  which  strikes  at  the  cause  of  action 
and  should  have  been  raised  by  demurrer  can- 
not be  raised  by  a  motion  for  a  new  trial.  Vea^ 
V.  Tlkjonvpson,  16  Iowa,  880 ;  Garland  v.  Whole?iam, 
20  Ibid.  271 ;  ChUds  v.  OriwxM,  15  Ibid.  439. 

42.  Sufficiency  of  notice  o£  A  notice  of 
a  petition  for  a  new  trial  directed  to  the  plain- 
tiff but  giving  no  title  of  any  cause,  and  naming 
no  other  parties  is  insufllcient ;  and  it  will  not 
be  aided  by  reference  to  the  petition  served 
therewith,  where  it  does  not  affirmatively  appear 
from  ihe  return  that  the  petition  delivered  was 


actually  a  copy  of  the  one  filed  in  the  case  at  bar» 
Eastman  v.  Moore,  14  Iowa,  686. 

43.  When  made.  Motions  for  a  new  trial  or 
in  arrest  of  judgment  must  be  made  within  a 
reasonable  time  and  at  the  term  of  court  in 
which  the  trial  takes  place.  Laird  v.  Ashley, 
1  Iowa,  670. 

44.  A  motion  for  a  new  trial  on  any  other 
gronnd  than  that  of  newly-discovered  evidence 
should  be  filed  within  three  days  after  the  de- 
cision of  the  case.  If  filed  later  it  should  be 
overruled.  Boardman  v.  Beckwith  et  al.,  18 
Iowa,  292 ;  Stiles  &  Wint&r  v.  The  Estate  of 
Botkint  30  Ibid.  60. 

46.  When  disposed  o£  The  law  primarily 
contemplates  the  disposition  of  motions  for  new 
trials  at  the  trial  term,  and  they  should  never 
be  continued,  except  from  the  necessity  of  the 
case.    Laird  v.  Ashley,  1  Iowa,  670. 

46.  particular  case.  The  plaintiff  re- 
covered a  judgment  against  tlie  defendant  at  a 
regular  term  of  the  district  court,  and  afterward 
at  a  special  term  the  defendant  filed  a  motion  in 
arrest  of  judgment  and  for  a  new  trial,  for  al- 
leged errors  in  the  previous  trial,  to  which  mo 
tion  the  plaintiff  objected,  which  objection  was 
overruled,  the  motion  sustained  and  the  new 
trial  granted,  for  the  reason  that  the  court  had 
told  the  counsel  for  the  defendant,  at  the  reg- 
ular term,  that  they  could  have  until  the  special 
term  to  file  the  motion.  Held,  that  the  court 
had  no  right  to  entertain  the  motion,  and  that 
the  order  setting  aside  the  verdict  and  granting 
a  new  trial  was  erroneous.i  Ibid, 

47.  Judgment  in  supreme  court.  Where 
a  judgment  by  default  is  appealed  from  and 
affirmed  in  the  supreme  court  on  the  ground 
that  no  motion  to  open  the  default  was  made 
in  the  court  below,  such  affirmance  does  not 
estop  the  defendant  from  afterward  making 
the  motion  for  a  new  trial  in  the  court  below, 
under  Revision,  section  8160,  within  the  time 
prescribed  by  that  section.  BerryhiU  v.  Jacobs 
et  al.,  19  Iowa,  846. 

48.  Motion  to  set  aside  Judgment.  Where 
the  record  showed  a  trial  of  a  cause,  after  the 
appearance  of  the  parties  and  joinder  of  issue 
with  a  judgment  for  the  plaintiff,  after  which 
thn  defendant  filed  a  motion  to  set  aside  the 
judgment,  which  motion  was  sustained  by  affi- 
davits alleging  that  he  had  a  perfect  defense, 
that  he  appeared  at  the  term  at  which  judgment 
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was  rendered,  bui  npon  being  informed  by  his 
counsel  that  the  suit  had  been  dismissed  he 
paid  no  farther  attention  to  it,  and  had  no  far- 
ther intimation  that  it  remained  pending  until 
after  jadgment  was  rendered.  Held,  that  the 
showing  was  insuificient,  and  that  the  coart  did 
not  err  in  overraling  the  motion.  Swift  et  al.  v. 
Berry  et  al.,  9  Iowa,  43. 

49.  To  entitle  a  party  to  have  a  jadgment  or 
order  vacated,  he  must  aver  and  prove  due  dili- 
gence on  his  part,  also,  a  good  cause  of  action 
or  defense.    MiUer  v.  Albaugh,  24  Iowa,  128. 

60.  The  unavoidable  casualty  or  misfortune, 
mentioned  in  subdivision  seven  of  said  section, 
must  be  such  as  to  prevent  the  party  from  de- 
fending. The  mere  loss  of  a  note,  constituting 
a  defense,  would  not  be  sufficient,  as  the  party 
might  avail  himself  of  it  as  a  defense,  by  prov- 
ing its  contents,  after  establishing  its  loss.  Ibid. 

61.  Such  application  may  be  united  with  other 
facts  than  those  directly  connected  with  the 
cause  in  which  the  new  trial  is  sought,  when 
such  facts  constitute  a  defense  to  the  claim  upon 
which  the  judgment  was  founded.  Beno  y. 
Teagarden,  24  Iowa.  144. 

62.  Mistake  which  may  be  ooxreoted  in 
court  below*  A  judgment  will  not  be  reversed 
by  the  supreme  court  because  of  an  irregularity, 
mistake  or  omission  on  the  part  of  some  minis- 
terial officer  or  of  the  court  which  could  be 
readily  corrected  in  the  court  below  on  motion, 
unless  a  motion  for  that  portion  has  been  made 
and  overruled,  citing  Revision  of  1860,  section 
3545.*  Pigman  v.  Benney  et  cU.,  12  Iowa,  396 ; 
Bickey  v.  Harmon,  26  Ibid.  501 ;  Waster  y.  Tlie 
Cedar  BapiJLs  &  8t.  PatU  B.  B.  Co.,  27  Ibid.  315 ; 
Boyd  V.  Butledge,  25  Ibid.  271 ;  Firich  v.  Billings, 
22  Ibid.  228. 

63.  This  general  principle  has  been  ap- 
plied to  and  affirmed  in  the  following  cases : 

64.  To  judgments    by    default  entered 

without  sufficient  notice.  Pigman  v.  Benney  et 
al.,  12  Iowa,  896 ;  MeKinley  v.  Betchtel  et  al., 
Ibid.  561 ;  Bowmng  v.  Harmon,  13  Ibid.  535 ; 
Van  Vark  v.  Van  Bam,  14  Ibid.  282 ;  Bethel  v. 
Leay,  Ibid.  592 ;  BeccUur  Co.  v.  Clemens  et  al.,  Id 
Ibid.  586 ;  Hunt  v.  Stevens  d  Alverson,  25  Ibid. 
261 ;  Pratt  v.  The  Western  Stage  Company,  27 
Ibid.  868. 

*  Reyision  of  1860,  seotion  S&iS,  is  as  follows :  "A 
judgment  or  order  shall  not  be  reversed  for  an 
error  which  can  be  corrected,  on  motion  in  the  in- 
ferior court,  until  such  motion  has  been  made  there 
and  overruled.** 


66. To  the  sufficiency  of  the  petltioiL 

Williams  y.  Sm  dk  Town,  12  Iowa,  511 ;  Baioitr. 
Burt,  7  Ibid.  56;  Morgan  v.  Webster  County,  15 
Ibid.  595;  Gifford  v.  Ferguson,  19  Ibid.  166; 
Bavenport  Gas-light  and  Coke  Company  v.  City  ofy 
Bavenport,  15  Ibid.  6 ;  Hunt  v.  Coe  dh  Wells, 
Ibid.  197;  Pegram  v.  McCormack,  14  Ibid.  141 ; 
Toung  v.  Brown,  10  Ibid.  587 ;  Betts  v.  FarreUt 
18  Ibid.  572. 

66.  When  motion  is  neceflsaxy.  The  party 
against  whom  the  ruling  of  the  district  court  is 
made  upon  the  admissibility  of  evidence  may 
except  to  the  same,  and  when  it  virtually  dis- 
poses of  the  whole  case,  appeal  from  it  to  the 
supreme  court  without  interposing  a  motion 
for  a  new  trial.  MoCoy  v.  Julian,  15  Iowa, 
371. 

67.  Where  there  is  a  verdict  or  finding  of  the 
court  for  one  party,  whereupon  the  other  moves 
in  arrest  of  jndgment  upon  the  ground  of  defects 
in  the  pleadings,  and  thereupon,  in  order  to  cure 
the  alleged  defect,  an  amended  pleading  is  filed 
and  additional  evidence  submitted  in  support  of 
the  new  allegation,  to  which  a  demurrer  is  in- 
terposed, and  is  sustained  by  the  court,  and  the 
judgment  against  defendant  is  arrested,  and  one 
is  entered  against  the  plaintiff  for  costs,  a  mo- 
tion for  new  trial  is  not  necessary  in  order  to 
present  duly  taken  exceptions  on  appeal. 
Coates  y.TheO.dk  C:U.  B.  B.  Co.,  18  Iowa,  277. 

68.  A  motion  for  a  new  trial  is  not  necessary 
when  cases  are  tried  by  the  first  method  or 
when  the  appeal  is  from  an  order  of  the  court 
duly  excepted  to  at  the  time,  and  from  which 
the  Revision  allows  an  appeal  to  be  taken.  Bind- 
skoff  Bros.  &  Co.  v.  Lyman,  slieriff,  16  Iowa,  260. 

69.  Held,  by  Dillon,  J.,  and  Wright,  C.  J.,  that 
all  errors  occurring  at  the  trial  of  a  cause  at  law 
should  be  regarded  as  waived  if  not  embodied  in  a 
motion  for  a  new  trial.  And  by  Lows  and  Cole, 
JJ.,  that  when  'proper  exceptions  are  taken  to 
the  ruling  of  the  court  below  on  which  errors 
arise,  a  motion  for  a  new  trial  is  not  necessary 
to  have  the  same  reviewed  in  the  supreme  court. 
Following  McCoy  v.  Julien,  15  Iowa,  871.  Ibid. 

60.  Where  there  is  a  verdict  or  finding  of  the 
court  for  one  party,  whereupon  the  other  moves 
in  arrest  of  judgment,  upon  the  ground  of  de- 
fects in  the  pleadings,  and  thereupon,  in  order 
to  cure  the  alleged  defect,  an  amended  pleading 
is  filed  and  additional  evidence  in  support  of 
the  new  allegation,  to  which  a  demurrer  is  in- 
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terposed  and  is  siutained  bj  the  court,  and  the 
Judjpnent  against  the  defendant  is  arrested,  and 
one  is  entered  against  the  plaintiff  for  costs,  a 
motion  for  a  new  trial  is  not  necessary  in  order 
to  present  exceptions  duly  taken  on  appeal 
OoatM  Y.  The  OaUna  and  Ohieago  Union  R.  B. 
Co.,  18  Iowa,  277. 

61.  When  a  defendant  has  been  served  by 
publication  only,  he  cannot  appeal  from  the  de- 
cree rendered  upon  such  service  before  moving 
for  a  retrial  of  the  cause  in  the  court  below,  as 
provided  by  section  816(y*of  the  Revision  of 
1860.  HM^  that  the  judgment  will  not  be  re- 
viewed by  the  supreme  court,  no  motion  having 
been  made  as  contemplated  by  said  section. 
BerryhiU  v.  Jacobs,  19  Iowa,  846. 

62. The  above  case  is  founded  on  the  fol- 
lowing cases :  Pigman  v.  Denney  et  al.,  12  Iowa. 
896 ;  McKinUy  v.  Betchtel  et  al.,  Ibid.  561 ; 
Downing  v.  Harmon,  18  Ibid.  585. 

68.  The  supreme  court  will  not  reverse  the 
judgment  of  the  court  below,  upon  an  assign- 
ment that  the  verdict  is  not  sustained  by  the 
evidence,  when  no  motion  for  a  new  trial  upon 
that  ground  was  submitted  to  the  court  below. 
Brayton  v.  Boone,  19  Iowa,  506. 

64i  Under  section  1,  chapter  49  of  the  Laws 
of  1866,  a  motion  for  a  new  trial  on  the  ground 
of  errors  of  law  committed  by  the  judge  is  not 
necessary  to  secure  a  review  of  the  ruling  com- 
plained of  in  the  supreme  court.  Dehee  v. 
Boardman,  20  Iowa,  446;  Coffin  v.  Tfts  City 
Council  of  Davenport,  26  Ibid.  515  ;  Pressnall  v, 
Herbert,  84  Ibid.  539. 

66.  When  party  not  estopped  to  make  the 
motion.  Service  by  publication  only ;  judgment 
by  default ;  defendant  appealed  to  the  supreme 
court,  where  the  judgment  was  affirmed  on  the 
ground  that  no  motion  had  been  made  in  the 
court  below  for  a  new  trial  as  provided  by  sec- 

*  Section  8160  of  the  ReTisloo  of  1860  Is  as  follows : 
**  When  a  Judfrment  bas  been  rendered  against  a  de- 
fendant or  defendants,  served  by  publication  only, 
and  who  do  not  appear,  such  defendants,  or  any  one 
or  more  of  them,  or  any  person  legally  representing 
him  or  them,  may,  at  any  time  virithin  two  years  after 
the  rendition  of  the  Judgment,  appear  in  court  and 
move  to  have  the  action  re-tried :  and  security  for 
the  costs  being  elven,  they  shall  be  admitted  to 
make  defense;  and  thereupon  the  action  shall  be 
re-tried  as  to  such  defendants,  as  if  there  had  been 
no  Judgment,  and  upon  the  new  trial  the  court  may 
confirm  the  former  Judgment,  or  may  modify  or  set 
it  aside,  and  mav  order  the  plaintiff  to  restore  any 
money  of  such  defendant  paid  to  him  under  it,  and 
yet  remaining  in  his  possession,  and  pay  to  the  de- 
fendant the  value  of  any  such  property  which  may 
have  been  taken  in  attachment  in  the  action,  or 
under  the  Judgment,  and  not  restored.*' 


tion  8160,  Revision  of  1860.  Held,  that  the 
judgment  of  affirmance  did  not  affect  the  de- 
fendant's right  to  make  the  motion  in  the  court 
below,  within  the  time  prescribed  by  said  sec- 
tion.   BerryMl  v.  Jacobs  et  at.,  20  Iowa,  246. 

66.  Where  no  ezceptiona  were  taken  to  any 
ruling  or  decision  of  the  court  below  save  as  to 
overruling  a  motion  for  a  new  trial,  and  as  to 
the  grounds  assigned  for  such  motion,  there  was 
nothing  in  the  record  to  show  their  truth,  the 
judgment  below  was  affirmed.  Kline  v.  Moore, 
adtn,,  20  Iowa,  599  ;  Hamilton  v.  Barton,  Ibid. 
505. 

67.  A  party  cannot  make  a  ruling  the  basis  of 
an  application  for  a  new  trial  when  he  made  no 
objection  to  such  ruling  at  the  time  it  was  made. 
Fbley  v.  MeKeegan,  4  Iowa,  1 ;  Bobinson  v.  Saun- 
ders d  Co.,  14  Ibid.  589 ;  Toung  dk  Sargent  v. 
Peet,  18  Ibid.  574 ;  Perkins  v.  Wiittam,  14  Ibid. 
596 ;  Cain  v.  Story  et  al.,  15  Ibid.  878 ;  Brown  v. 
Webster,  16  Ibid.  589 ;  Thompson  v.  Wilson,  26 
Ibid.  120,  and  numerous  cases  cited  in  titles  £x- 
GSPnoNS  AKD  Bills  of  Excbftions,  vol.  I,  p. 
494,  §  1,  et  seq. 

'  68.  Error  of  law  occurring  at  the  trial  is  no 
ground  for  a  new  trial,  unless  excepted  to  by 
the  party  making  the  application.  Darrance  v 
Preston,  18  Iowa,  896;  Park&r  v.  Slaught&r,  28 
Ibid.  125 ;  Appanoose  County  v.  Walker,  Ibid.  26 ; 
Phipps  V.  Penn,  Ibid.  80;  Shoup  y.  Smith,  2Q 
Ibid.  472 ;  City  of  Des  Moines  v.  Layman,  21 
Ibid.  158 ;  Wilcox  v.  McCune,  Ibid.  294 ;  Hoi 
ton  V.  Butler,  22  Ibid.  657 ;  CJiapman  v.  Ldbey, 
21  Ibid.  800,  and  see  title  Exceftionb  akd  Bills 

OF  EXCBFTIONS. 

UL  Grounds  of. 
a.  In  general, 

69.  Failure  to  sign  verdict.  A  judgment 
will  not  be  reversed  because  the  verdict  was  not 
signed  by  the  foreman  of  the  jury  when  re- 
turned by  the  jury  into  court  and  received. 
Section  8078,*  Revision  of  1860,  is  directory  and 
not  imperative.  Morrison  v.  Oeerton,  20  Iowa,  465. 


*  Reprinted  as  section  2803,  Code  of  1873,  and 
as  follows : 

The  verdict  must  be  written  and  signed  by  a  fore- 
man chosen  by  the  Jury  Itself,  and  wnen  agreed  the 
jury  must  be  conducted  into  court,  their  names 
called,  and  their  verdict  rendered  by  him.  and  read 
by  the  clerk  to  the  Jury  and  the  Inquiry  made 
whether  it  U  their  verdict.  If  any  juror  disagrees, 
the  jury  must  be  sent  out  a^ain,  but  if  no  disagree- 
ment U  expressed  and  neither  party  requires  the 
Jury  to  be  polled,  the  verdict  is  complete  and  the 
jury  discharged  from  the  case. 
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Grounds  of. 


'  70.  Failure  of  court  to  oompel  witneai. 
That  the  court  below  refused  to  compel  a  wit- 
ness to  produce  letters  in  response  to  a  subpoma 
ducaa  tecum  issued  at  the  instance  of  the  appel- 
lant is  not  sufficient  ground  for  reversing  the 
Judgment  below.  Manning  d  CaHdweU  v.  Per- 
kins, 16  Iowa,  71. 

71.  Diminution  of  record.  A  judgment  will 
not  be  reversed  for  a  mere  diminution  in  the 
record  which  might  have  been  perfected  by  mo- 
tion made  to  the  court ;  when  not  thus  perfected 
the  correctness  of  the  proceedings  below  must 
necessarily  be  presumed.  Wilson  v.  Albright,  2 
O.  Gr.  125. 

72.  Nonsuit  The  supreme  court  will  not, 
from  any  supposed  or  technical  error,  in  over- 
ruling a  motion  in  nonsuit,  reverse  a  judgment 
which  was  rendered  in  a  trial  upon  its  merits 
after  the  ruling  of  the  court  upon  the  motion. 
Ayers  v.  Hartford  Fire  Insurance  Company,  17 
Iowa,  176. 

73.  Defective  pleadings :  venue.  That  the 
venue  is  laid  in  the  declaration  in  the  wrong 
county  is  not  sufficient  ground  of  reversal. 
Holmes  v.  Wright,  Mor.  100.  • 

74.  The  judgment  will  not  be  reversed  upon 
the  ground  of  defects  in  the  pleadings  when  it 
is  apparent  upon  the  face  of  the  record  that  the 
parties  have  had  a  full  trial,  that  neither  party 
has  been  prejudiced  by  reason  of  such  defect, 
and  that  substantial  justice  has  been  done. 
DonipJian  <fe  HvgTies  v.  Street,  17  Iowa,  317. 

76.  After  a  trial  upon  the  merits  without  ob- 
jection to  the  pleadings,  the  judgment  wil]  not 
be  reversed  because  a  replication  was  not  filed. 
It  will  be  presumed  that  the  replication  was 
waived.    Sullivan  et  al.  v.  Finn,  4  G.  Gr.  544. 

76.  Failure  to  swear  witness.  The  fact 
that  a  witness  who  gave  material  testimony  in 
behalf  of  the  party  calling  him  was  not  sworn, 
does  not  entitle  the  adverse  party  as  a  matter  of 
right  to  a  new  trial,  when  it  is  not  shown  but 
that  he  or  his  attorney  knew  of  the  omission 
before  the  verdict  was  returned.  Riley  y,  Mon- 
ohan,  26  Iowa,  507. 

77. An  affidavit  in  such  case  by  the  at- 
torney that  he  did  not  ascertain  that  the  witness 
was  not  sworn  until  after  the  jury  had  retired 
to  consider  their  verdict,  but  containing  no  state- 
ment that  it  did  not  become  known  to  him  before 
the  jury  returned  their  verdict,  is  insufficient  to 
justify  the  ordering  of  a  new  trial.  Ibid, 


78. 


■  matter  of  law  in  such  case.   Whether 


the  party  applying  therefor  was  entitled  to  a 
new  trial  under  such  showing  is  purely  a  mat- 
ter of  law  and  not  of  discretion,  and  the  action 
of  the  district  court  therein  will  be  reviewed 
with  the  same  freedom  and  upon  the  like  prin- 
ciples as  its  ruling  upon  any  other  question 
of  law.  {Stewart  v.  Euibank,  8  Iowa,  191 ;  Shaw 
V.  Sweeney,  2  G.  Gr.  ,587 ;  RMe  v.  McDonald,  7 
Iowa,  90 ;  Shepherd  y.  Brenton,  15  Ibid.  84.)  Ibid. 

79.  Informal  oath  to  jury.  A  judgment  will 
be  reversed  when  the  record  shows  that  the 
oath  administered  to  the  jury  was  informal, 
though  there  is  reason  to  believe  that  it  is  the 
result  of  a  clerical  mistake.  Roberts  v.  Smith  dk 
Halferty,  Mor.  417. 

80.  Bzpression  of  opinion  by  Juror.  It  is 
not  a  ground  for  a  new  trial  that  it  was  discov- 
ered after  trial  that  one  of  the  jurors  had  ex- 
pressed an  opinion  adverse  to  the  plainti£ 
Pelton  V.  Jones,  Bacon  <fe  Co.,  Mor.  491. 

81.  Qrounds  de  hors  the  record.  A  motion 
for  a  new  trial,  on  grounds  de  hors  the  record, 
should  be  sustained  by  extrinsic  proof.  Coch- 
rane V.  KnowleSy  8  G.  Gr.  116. 

82.  Grounds  must  be  stated.  The  grounds 
relied  upon  as  the  basis  of  a  new  trial  must  be 
set  out  in  the  motion  therefor  or  they  will  not 
be  considered  ;  and  affidavits  will  not  be  received 
in  support  of  the  same  unless  thus  stated.  Beat 
V.  Stone,  22  Iowa,  447. 

83.  Information  and  belief  A  motion  for  a 
new  trial  based  upon  an  affidavit  showing  what 
tlie  defendant  is  informed  and  believes  he  can 
prove  by  certain  persons,  is  not  sufficient  ground 
for  a  new  trial.  McManv^  v.  Mnan,  4  Iowa,  283. 

84.  Informal  verdict.  The  supreme  court 
will  not  disturb  a  judgment  because  of  an 
informal  verdict  when  the  intentions  of  the  jury 
are  evident  and  unequivocal.  Cane  v.  Watson, 
Mor.  52. 

86.  Oeneral  verdict.  When  the  declaration 
in  slander  contains  several  counts,  two  of  which 
charge  the  speaking  of  words  at  different  times, 
and  a  general  verdict  is  rendered,  the  judgment 
will  not  be  reversed.  Bradley  v.  Kennedy,  2 
G.  Gr.  231. 

86.  Default.  That  it  appears  negatively  by 
the  record  that  the  defendant  was  not  called 
when  a  default  was  entered  against  him  is  not 
sufficient  ground  for  new  trial.  Mattoon  v.  Van* 
ater,  Mor.  492. 
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GrouDds  of — Abuse  of  Discretion. 


87.  Oonversation  in  preMiioe  of  a  Juror. 
When  a  witness,  after  lie  had  testified  and 
l>efore  the  trial  was  concluded,  liad  a  conversa- 
tion with  several  persons,  in  the  presence  of 
one  of  the  jurors,  in  which  he  stated  some 
^laterial  matters  not  elicited  in  the  examination, 
which  conversation  occurred  without  anj  knowl- 
edge on  the  part  of  the  witness  of  the  presence 
of  the  juror ;  and  the  witness  was  recalled  be- 
fore the  conclusion  of  the  trial,  and  was  inter- 
rogated as  to  the  matters  detailed  in  the  con- 
versation; it  was  held  that  the  circumstances 
did  not  constitute  sufficient  ground  for  a  new 
trial.     Thrift  v.  Redman,  18  Iowa,  25. 

See  further,  Jury  and  Verdict,  and  g  171, 
et  seq.,  post. 

88.  Waiver,  k  plea  in  abatement  to  the 
jurisdiction  of  the  justice  before  whom  the 
cause  was  instituted  was  6  led.  The  parties 
went  to  trial  on  the  merits,  no  disposition  being 
made  of  the  plea.  Held,  that  the  failure  to 
dispose  of  it  was  not  sufficient  for  reversing  the 
judgment.  Starr  dk  Burgess  v.  WUson,  Mor. 
438. 

89.  lioat  papers.  When  a  defendant  obtains 
a  judgment  against  the  plaintiff  before  a  justice 
of  the  peace  upon  a  set-off,  the  supreme  court 
will  not  reverse  the  judgment  because  the  bill 
of  particulars  of  the  set-off  cannot  be  found 
among  the  justice's  papers.  Jfeil  v.  2feil,  Mor. 
491 ;  Clarke  v.  Barnes,  7  Iowa,  6. 

90.  Aflseflonent  of  damages.  That  the  court 
irregularly  assessed  damages  in  a  matter  of 
mere  computation  is  not  sufficient  ground  of 
reversal  if  no  error  of  computation  is  made  to 
appear.    Holmes  v.  Wright,  Mor.  100. 

91.  Improper  action  of  attorney.  The  action 
of  the  court  below,  in  granting  a  new  trial  on 
the  ground  of  the  misconduct  or  improper 
action  K>f  the  attorney  of  the  opposite  party  in 
presenting  his  case  to  the  jury,  will  not  be  dis- 
turbed unless  an  abuse  of  the  discretion  con- 
fided to  the  trial  court  in  such  matters  is  clearly 
ehown.  Boardman  v.  Ths  Chicago  <fc  N.  W.  B, 
i2.  C^.,  82  Iowa,  891. 

b.  Abuse  of  discretion, 

92.  As  a  general  rule,  questions  in  regard  to 
new  trials  are  submitted  to  the  sound  discretion 
of  the  district  court,  and  a  case  of  manifest 
error  must  be  made  out  to  induce  the  interfer- 
ence of  the  supreme  court.  Fanning  v.  McCra^ 
ney,  Mor.  898. 


93.  A  motion  for  a  new  trial  based  upon  facts 
is  addressed  to  the  sound  discretion  of  the  court, 
and  should  always  be  allowed  if  the  verdict  is 
contrary  to  law  or  works  manifest  injustice  to  the 
party  applying.  Cook  et  al,  v.  United  States,  1 G. 
Gr.  56,  and  cases  in  g  2,  ante  ;  %195et  seq,,  post. 

94.  A  motion  for  a  new  trial  is  addressed  to 
the  sound  discretion  of  the  court,  and  should  be 
refused  unless  a  strong  and  meritorious  case  is 
shown.  MiUa/rd  v.  Singer,  2  G.  Gr.  144 ;  Hum- 
phreys V.  Hoyt  et  al,,  4  Ibid.  245. 

96.  Applications  for  new  trials  for  the  reason 
that  the  verdict  is  against  the  evidence  are  pe- 
culiarly addressed  to  the  sound  discretion  of  the 
court  trying  the  cause ;  yet  it  is  a  legal  discre- 
tion and  must  be  legally  and  properly  exer- 
cised.   Jourdan  v.  Beed,  1  Iowa,  185^ 

96.  Applications  for  anew  trial  are  addressed 
to  the  sound  discretion  of  the  court  which  tried 
the  causes  below,  under  all  the  circumstances 
of  the  case;  and  the  appellate  court  must  be 
fully  satisfied  that  such  discretion  has  been  im- 
properly exercised,  before  it  will  disturb  a  ruling 
refusing  such  trial,  based  upon  insufficiency  of 
testimony.  Ilh'eeman  v.  Bich,  1  Iowa,  504 ;  Jfc- 
Kay  V.  Thoringtov>,  15  Ibid.  25 ;  McNair  v.  Me- 
CWder,  15  Ibid.  368  ;  Aekley  y,  Berkey,  22  Ibid. 
22^;Pieree  v.  WMser,  28  Ibid.  424 ;  Lodge  v.  Bez- 
nor,  18  Ibid.  600;  Templin  v.  lov)a  City,  14  Ibid. 
59  ;  Newell  v.  Sandford,  10  Ibid.  896  ;  State  v. 
Tomlinson,  11  Ibid.  401. 

97.  And  the  same  rule  prevails  whether  the 
finding  is  by  the  court  or  jury.  Brainardv. 
Van  Kuran,  22  Iowa,  261.  Such  power  is  discre- 
tionary with  the  court  below,  and  will  not  be  in- 
terfered with  unless  abused.  Chapman  v.  Wil- 
kinson.  Ibid.  541. 

98.  Where  it  appeared  from  affidavits  in  a 
cause  that  the  cause  was  tried  in  the  court  be- 
low on  the  last  day  of  the  term ;  that  while  the 
jury  were  in  their  room  deliberating  on  their 
verdict,  the  court  sent  them  oral  instructions 
by  the  bailiff;  that  after  the  jury  returned  a 
verdict  for  the  plaintiff,  the  defendant  moved 
the  court  to  set  aside  the  verdict,  and  grant  p. 
new  trial ;  and  that  while  hia  counsel  was  argu- 
ing this  motion  the  judge  adjourned  the  court 
sine  die,  refusing  either  to  sustain  or  overrule 
the  motion,  and  refusing  to  grant  the  counsel 
time  to  prepare  a  bill  of  exceptions,  the  judg- 
ment of  the  district  court  was  reversed,  and  a 
new  trial  ordered.  CampbeU  dk  Bros.  v.  Ayres, 
4  Iowa,  358. 
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Abuse  of  Discretion  —  Error  without  Prejudice. 


99.  A  wide  latitude  is  given  to  the  discretion 
of  the  district  court,  in  granting  and  refusing 
new  trials ;  and  this  discretion  will  not  be  inter- 
fered with  except  where  palpable  injustice  has 
resulted  to  the  party  making  the  application, 
which  injustice  must  be  made  manifest  to  the 
appellate  court.  Hendricks  d:  Cooper  y.  WaUiSf 
7  Iowa,  224 ;  Ruble  v.  McDonald,  Ibid.  00 ;  Schvr 
maker  et  ux.  v.  Oelpcke^  11  Ibid.  84 ;  Sar^ders 
V.  Claa-k,  22  Ibid.  275. 

100.  A  motion  to  set  aside  a  verdict  and  grant 
a  new  trial  is  addressed  to  the  sound  discretion 
of  the  court  trying  the  cause ;  and  the  appellate 
court  will  not  interfere  with  the  order  granting 
or  refusing  a  new  trial,  unless  it  is  manifest  and 
apparent  that  the  discretion  conferred  upon  the 
inferior  court  has  been  improperly  exercised. 
Ruble  V.  McDonald,  7  Iowa,  90. 

101.  Upon  legal  propoaitionB.  Where  the 
ruling  of  the  court  below,  upon  an  application 
for  a  new  trial,  is  made  upon  a  legal  proposition, 
the  decision  will  be  reviewed  with  the  same 
freedom  whether  the  new  trial  was  granted  or 
refused.  i6ul.,  and  StewaH  v.  Ewbarik,  8  Ibid. 
191 ;  ^lepherd  v.  BrerUon,  15  Ibid.  84;  Shaw  v. 
Sweeney,  2  Q.  Qr.  587. 

102.  Where  new  trial  has  been    granted. 

The  supreme  court  will  not  interfere  with  an 
order  of  the  court  below  granting  a  new  trial, 
unless  it  is  shown  that  the  discretion  vested  in 
that  court  has  been  abused,  or  that  great  injus- 
tice has  been  done  to  the  appellant.  A  stronger 
case  must  be  made  than  would  be  required  to 
justify  the  reversal  of  an  order  refusing  a  new 
trial.  NeweU  v.  8andf</rd,  10  Iowa,  396 ;  WhUe 
V.  Poorman  et  al.,  24  Ibid.  108 ;  Robinson  v.  Ba- 
am  db  Strohm,  Ibid.  409 ;  Rvble  v.  McDonald,  7 
Ibid.  90 ;  Alger  v.  MernU,  16  Ibid.  121 ;  Cook  v. 
Syphery  3  Ibid.  484 ;  Shepherd  v.  Brenton,  16 
Ibid.  84;  Chapman  v.  Wilkinson,  22  Ibid.  541. 

103.  When  the  court  below  grants  a  new 
trial,  because  the  verdict  is  against  the  evidence, 
the  supreme  court  will  not  interfere,  unless 
there  is  a  manifest  preponderance  in  favor  of 
the  verdict.  A  stronger  case  should  be  made 
than  when  a  new  trial  is  refused.  Burlington 
Oaslight  Co.  v.  Oreen,  Thomas  dt  Co.,  21  Iowa, 
835 ;  Sanders  v.  Clark,  22  Ibid.  275 ;  Chapman 
V.  WiUcinson,  Ibid.  541 ;  Phelps  v.  HaH,  15  Ibid. 
696 ;  Whitney  v.  Blunt,  Ibid.  283. 

104.  Refdsal  to  read  opinion  of  supreme 
court  ifk  same  case.  The  judgment  below  will 
not  be  reversed  because  of  the  refusal  of  the 


court  to  hear  counsel  read  an  opinion  of  the  su- 
preme court  in  the  same  case.  Where  there  is 
no  abuse  of  the  discretion  vested  in  the  oouft 
on  such  matters  made  to  appear  affirmatively^ 
there  will  be  no  interference  by  the  supreme 
court.    Shepherd  v.  Brenton,  20  Iowa,  41. 

6.  Ehrror  vHhout  pr^vdice. 

106.  Zhror  without  prc(fndlce.  Where  a 
plaintiff  establishes  by  proof  more  than  is  nec- 
essary to  make  out  his  case,  the  defendant  ia 
not  injured  so  that  he  can  reasonably  complain. 
KeUy  V.  Ford,  4  Iowa,  140. 

106.  When  appellant  cannot  complain. 
Where  a  defendant  at  the  first  term  after  the 
commencement  of  the  suit,  after  his  motion  to 
quash  the  return  on  the  original  notice,  on  the 
ground  of  insufficiency,  had  been  overruled,, 
filed  his  answer,  and  applied  for  and  obtained  a 
continuance ;  and  where  at  the  second  term  the 
cause  was  again  continued  to  afford  time  to  ob- 
tain the  sworn  reply  of  the  plaintiff,  called  for 
by  the  defendant ;  and  where  at  the  third  term 
the  cause  was  tried,  and  judgment  rendered 
against  the  defendant ;  and  where  the  defendant 
on  appeal  to  the  supreme  court  assigned  for  error 
the  decision  of  the  court,  overruling  the  motion 
to  quash  the  return  on  the  original  notice.  Held,. 
that  if  the  defendant  had  been  driven  into  a 
trial  at  the  first  term,  he  would  have  been  au- 
thorized to  raise  the  question  as  to  thei  suffi- 
ciency of  th(B  return,  in  the  appellate  court ;  but 
that  having  had  to  prepare  for  trial,  more  than 
all  the  time  he  would  have  obtained  ordinarily, 
had  the  service  been  held  insufficient,  the  over- 
ruling the  motion  to  quash  the  return,  was  an 
error  that  worked  no  injury  to  the  appellant, 
and  of  which  he  could  complain  in  the  ap- 
pellate court.  Converse,  admr,  v.  Warren,  i 
Iowa,  158. 

107.  Admission  of  cause  of  action.  A  nevv 
trial  will  not  be  granted  because  of  error  in  the 
court  below  in  ruling  upon  a  demurrer,  when 
after  such  ruling  the  defendant  files  an  amended 
answer,  admitting  the  plaintiff 's  cause  of  action. 
Duncan  v.  Hobart  etal.,^  Iowa,  337. 

108.  Oase  tried  cut  of  order.  The  supreme 
court  will  not  reverse  a  judgment  for  the  reason 
that  the  cause  was  taken  up  and  tried  in  the 
court  below  out  of  its  regular  order,  when  it  Is 
not  shown  that  the  appellant  was  prejudiced 
thereby.    Mann  v.  Howe  et  al.y  9  Iowa,  546. 
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109.  When  no  prcdndice  is  diown  by  the 
record.  The  judgment  below  will  not  be  re- 
Yereed  because  of  erroneouB  ruling  of  the  law 
when  the  record  does  not  disclose  that  the  ap- 
pellant was  thereby  prejudiced.  Wilkinson, 
Stetson  d;  Co.  v.  Sargent^  0  Iowa,  521 ;  Johnson 
St  cU.  V.  United  States,  Mor.  428;  Hwmmitt  v. 
Coffln,  8  G.  Gr.  206 ;  Mays  y.  Beawr,  1  Iowa, 
216 ;  Bremngton  v.  Svaan,  Ibid.  121 ;  Curts  v. 
SmUs  db  Turner,  Ibid.  471 ;  Converse,  admx,,  v. 
Wivrren,  4  Ibid.  158 ;  Cook  dt  Co,  v.  Shelden,  9 
Ibid.  508 ;  Grimes  y.  Martin,  10  Ibid.  847 ;  Date- 
son  V.  Wisner,  11  Ibid.  6 ;  Abdlv,  Cross,  17  Ibid. 
171 ;  Hamilton  v.  Floyd  <fi  Underwood,  20  Ibid. 
598 ;  Colden  t.  Cole,  19  Ibid.  565 ;  AndreiDS  v. 
Woodcock,  14  Ibid.  897  ;  Latterett  v.  Cook,  1 
Ibid.  1 ;  Lacey  v.  Strunghan,  11  Ibid.  258 ;  2hrift 
V.  Redman,  18  Ibid.  25 ;  Felamourges  v,  Clark  et 
al.,  9  Ibid.  1 ;  The  State  v.  Quisen?iatise,  29  Ibid. 
228 ;  Bondurant  v.  Crawford,  22  Ibid.  40 ;  Mc- 
NaUy  V.  Sholbe,  Ibid.  49 ;  Ocheltree  v.  Carl,  28 
Ibid.  894 ;  Shafer  v.  Gfrimes,  Ibid.  550 ;  Hunt  v. 
The  Chicago  d  N.  W.  R.  B.  Co.,  26  Ibid.  868 ; 
Bareroft,  George  <fc  Co.  v.  Haworth,  29  Ibid.  462 ; 
Jewett  et  al.  v.  T?ie  Home  Ins.  Co.,  Ibid.  562 ;  The 
State  Y.  Sanders,  30  Ibid.  582 ;  Maxwell  &  Downs 
Y.  Gibhs,  82  Ibid.  82. 

110.  Defect  in  pleading.  The  appellate  court 
will  not  disturb  the  judgment  of  the  court  be- 
low because  of  defects  in  the  pleadings,  when 
the  record  shows  that  substantial  justice  has 
been  done,  and  that  such  defects  have  worked 
no  prejudice  to  either  party.  Cotes  dh  Patchin 
V.  CUy  of  Davenport,  9  Iowa,  227. 

111.  Abstract  proposition.  A  judgment  will 
.not  be  reyersed  because  a  ruling  of  the  court 
below,  when  considered  as  an  abstract  proposi- 
tion, was  erroneous,  if  it  is  not  shown  by  the 
record  that  the  appellant  was  prejudiced  there- 
by. Fletch&r  et  ux.  v.  Burroughs  et  ux.,  10 
Iowa,  557,  and  title  Instructions,  cases  cited  in 
g  55  thereof. 

112.  The  overrallng  of  an  olijection  to  an 
improper  question  is  no  cause  for  reyersal 
when  it  does  not  appear  that  the  question  was 
answered,  and  that  the  defendants  were  preju- 
diced by  such  ruling.  CampbeU  y.  Chamberlain 
et  al.,  10  Iowa,  887. 

113.  Refusing  amendment.  When  an  amend- 
ment offered  in  the  court  below  and  errone- 
ously refused,  is  embraced  in  the  record,  and 
upon  inspection  of  the  same  it  is  apparent  that 
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the  erroneous  ruling  worked  no  prejudice  to  the 
appellant,  the  order  appealed  from  will  not  be 
disturbed.    Crawford  y.  Paine,  19  Iowa,  172. 

114i  The  supreme  court  will  not  reyerse  a 
ruling  refusing  leaye  to  a  party  to  amend  his 
pleading,  when  the  amendment  offered  is  set 
out  in  the  record,  and  is  entirely  immaterial. 
Hough,  clerk,  y.  Housel  et  al.,  20  Iowa,  19. 

116.  When  the  plaintiff,  after  the  testimony 
and  arguments  were  closed,  asked  leaye  to 
amend  his  petition  so  as  to  haye  it  conform  more 
fully  with  the  testimony,  which  was  refused  by 
the  court,  but  the  case  was  submitted  to  the 
jury  upon  the  theory  that  the  proposed  amend- 
ment was  immaterial,  and  the  plaintiff  had  the 
full  benefit  of  the  facts,  without  amendment,  it 
was  hM,  that  the  plaintiff  was  not  prejudiced, 
and  the  refusal  did  not  constitute  sufficient 
ground  for  reyersal.  AUison  et  al.  y.  Barrett, 
16  Iowa,  278. 

116.  Striking  answer  from  file.  It  is  not 
good  ground  for  the  reyersal  of  a  judgment 
that  the  cx>urt  struck  the  answer  of  the  defend- 
ant from  file,  eyen  though  such  action  was  er- 
roneous, if  the  court  afterward  permitted  the 
defendant  the  opportunity  to  prove  the  allega- 
tions of  such  answer,  and  the  evidence  failed  to 
sustain  the  same.  McNamara  y.  Estes  et  al.,  22 
Iowa,  246. 

117.  Misconduot  of  a  party.  Where  the  rec- 
ord showed  that  defendant's  counsel  used  in  his 
argument  a  paper  on  which  was  an  estimate  of 
damages  sustained  by  the  defendant,  which  was 
handed  "  to  tlie  jury  with  the  papers  in  the  case 
*  *  *  as  his  estimate  of  the  state  of  the  ac- 
count between  the  parties,  without  any  inten- 
tion to  conceal  the  fact  that  the  paper  was  given 
to  ttie  jury,"  but  it  did  not  appear  that  the  coun- 
sel acted  in  bad  faith,  or  that  the  appellant  was 
prejudiced  thereby,  it  was  Iield,  an  irregularity 
which  did  not  constitute  a  sufficient  ground  for 
a  reversal.     Greff  y.  Blake,  16  Iowa,  222. 

118.  Waiver  of  error.  A  judgment  will  not 
be  reversed  because  of  error  on  the  ruling  of 
the  court  below  in  sustaining  exceptions  to  the 
verifications  of  a  pleading,  when  the  record 
shows  that  the  party  demanding  such  sworn 
pleading  waived  the  demand.  Snell  y.  Hancock 
et  al.,  11  Iowa,  117. 

d.  Admission  or  rejection  of  testimony. 

119.  Secondary  evidence.  A  judgment  should 
not  be  reyersed  because  secondary  eyidence  was 
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admitted,  when  the  higher  evidence  of  the  same 
facts  was  at  the  same  time  submitted  to  the 
jury.    Bernard  v.  Ba/rry,  1  Q,  Gr.  888. 

120.  When  testimony  relating  to  a  right  was 
secondary  in  its  nature,  and  a  general  objection 
was  interposed  thereto,  as  that  the  original 
should  be  produced,  or  its  absence  accounted 
for,  it  was  Tidd  that  there  was  no  such  error  as 
would  warrant  the  interference  of  the  supreme 
court.  Gdpeeke,  Window  d  Co.  v.  Loveli,  18 
Iowa,  17. 

121.  Immaterial  or  irrelevant  evidenoe.  A 
judgment  will  not  be  reversed  because  the  court 
below  will  not  admit  irrelevant  or  immaterial 
evidence.    Bopping  v.  Bumam^  2  G.  Gr.  89. 

122.  Where  it  does  not  clearly  appear  from 
the  record  that  evidence  complained  of  was 
drawn  out  in  answer  to  any  special  interrogato- 
ries of  the  appellee,  but  it  appears  inferentially 
that  it  was  drawn  by  the  appellant  on  cross-ex- 
amination, the  judgment  will  not  be  reversed 
although  the  evidence  may  not  have  been  ad- 
missible. ScUer  V.  Burlington  and  Mount  Fleas- 
ant  Planhroad  Company,  1  Iowa,  886. 

123.  Where  error  in  admission  is  subse- 
quently cured.  The  judgment  below  wilt  not 
be  reversed  for  an  error  in  admitting  evidence 
on  the  trial,  when  the  record  shows  that  subse- 
quently competent  evidence  was  introduced  es- 
tablishing the  facts  proved  by  the  incompetent 
evidence.  City  ofDes  Moins  v.  Casady  et  al,,  21 
Iowa,  570. 

124i  When  a  written  instrument  is  improp- 
erly admitted  in  evidence,  for  the  want  of  proof 
of  the  signatures  .of  the  parties,  or  the  like,  and 
the  party  offering  the  same  subsequently  sup- 
plies the  omission,  the  error  is  cured,  and  the 
party  against  whom  the  evidence  is  admitted  is 
not  prejudiced.  State  of  Iowa  v.  DougUus,  7 
Iowa,  413. 

126.  Cumulative  and  immatexiaL  When 
the  record  discloses  that  testimony  excluded  by 
the  court  was  cumulative  in  its  character  and 
related  to  an  immaterial  point  in  the  case,  and 
tended  to  sustain  the  verdict  that  was  found,  it 
is  not  a  sufficient  ground  for  a  reversal.  Smith, 
Twogood  dh  Co.  v.  Coopers  d  Clark,  9  Iowa,  876. 
See,  further,  Eyidenge,  vol,  I. 

126.  Improper  question.  A  judgment  of  the 
court  below  will  not  be  reversed  because  of  error 
in  refusing  to  suppress  an  objectionable  inter- 
rogatory addressed  to  a  witness,  when  it  appears 
that  the  objecting  party  was  not  prejudiced  by 


the  answer.  Pelamourges  y.  dark  et  al,,  9  Iowa,  1. 
See,  further,  Eyidbkcs. 

127.  Evidenoe  and  instmotions.  The  judg- 
ment of  the  court  below  will  not  be  reversed 
because  of  the  erroneous  admission  of  evidence, 
when  the  record  shows  that  such  evidence  was 
so  explained  in  the  instruction  of  the  court  to 
the  jury  that  it  worked  no  prejudice  to  the  ap- 
pellant.    Woodtoard  v.  E<n*st,  10  Iowa,  120. 

128.  Incompetency  of  witness.  The  supreme 
court  will  not  reverse  a  judgment  because  an 
incompetent  witness  was  permitted  to  testify  on 
the  trial  in  the  court  below,  when  the  record 
does  not  show  that  the  evidence  of  such  witness 
was  material  to  the  issue.  Bradley  v.  Ka/oanagh, 
12  Iowa,  278. 

129.  A  judgment  will  not  be  reversed  because 
an  incompetent  witness  was  permitted  to  testify 
on  the  trial  in  the  court  below  when  the  record 
does  not  show  that  the  evidence  of  such  witness 
was  material  to  the  issue.  Bradley  v.  Kawir 
nagh,  12  Iowa,  278;  Olieer^  adm.,  v.  Depew, 
guardian,  14  Ibid.  490. 

130.  Bvidence  not  considered  by  the  court. 
A  cause  will  not  be  reversed  because  improper 
evidence  was  admitted  when  the  record  shows 
affirmatively  that  such  evidence  was  not  con- 
sidered by  the  court.  Amsden  v.  Dubuque  d 
Sioux  City  ^.  B.  Co.,  18  Iowa,  182. 

131.  When  it  is  shown  by  the  record  that 
the  appellee  is  entitled  to  judgment  upon  the 
pleadings,  the  judgment  will  not  be  reversed 
upon  the  ground  that  improper  evidence  was 
admitted.  Pfantz  v.  Culver  d  Co.  e^  al.,  13  Iowa, 
312. 

132.  Substance  already  given.  The  rejec- 
tion of  evidence  which  has  in  substance  already 
been  given  to  the  jury  in  a  prior  stage  of  the 
proceeding,  does  not  constitute  sufficient  ground 
for  the  reversal  of  a  case.  Smith  v.  Howard,  28 
Iowa,  51 ;  MUcheU  v.  1  he  Home  Ins.  Co.^  82  Ibid. 
421. 

133.  Brror  without  prejudice.  The  admis- 
sion of  irrelevant  and  unimportant  testimony 
which  could  not  have  had  the  effect  of  preju 
dicing  the  rights  of  the  party  objecting,  wUl 
not  be  regarded  as  sufficient  to  justify  a  reversal. 
McKemie,  admx.  v.  Kitler,  27  Iowa,  254 ;  Bur- 
lington Gas-light  Co.  v.  Oreen,  Thomas  d  Co., 
28  Ibid.  289 ;  WaUh  v.  The  JEtna  Life  Ins.  Co., 
80  Ibid.  188 ;  Union  Agricultural  and  Stock  Ass. 
V.  I^eiU,  81  Ibid.  95 ;  Braley  v.  Boss,  adm.,  88 
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Iliid.  006;  WhaOejf  T.  8maU  A  8maU,  29  Ibid. 
282. 

134.  The  Judgment  of  the  oonrt  below  will 
not  be  reversed  for  an  error  in  excluding  evi- 
dence when  such  roling  did  not  result  to  the 
prejudice  of  the  appellant.  Thrift  v.  Bedman, 
13  Iowa,  25;  McOregcr  v.  Oardrur  et  cU,,  14 
Ibid.  826;  Montgomery  v.  Ohadwick,  15  Ibid. 
604 ;  TuppU  v.  Viw  and  NichoU,  14  Ibid.  515 ; 
Latterett  v.  Cook,  1  Ibid.  2 ;  CMds  v.  Showers, 
18  Ibid.  261, and  g  100  e^  eeq.,  ante;  §  162  poet, 

136.  Admission  of  Improper  evidence.  A 
decree  will  not  be  reversed  because  the  evidence 
of  an  incompetent  witness  was  received  by  the 
court  below,  when  the  decree  is  sustained  by 
the  other  evidence  in  the  record.  Tecanio  Bank 
V.  Harvey  et  al,,  16  Iowa,  141. 

136.  In  fac^OK  of  appellanL  A  judgment  will 
not  be  reversed  for  the  admission  of  evidence 
favorable  to  the  appellant,  even  though  errone- 
ous. Andrews  v.  Woodcock,  14  Iowa,  897 ;  DrcUh 
V.  DeiU,  15  Ibid.  486. 

137.  Admission  of  affidavits.  The  admission 
of  an  affidavit  as  evidence,  upon  an  insufficient 
showing  of  the  genuineness  of  the  signature, 
is  not  good  ground  of  reversal  when  it  appears 
that  subsequent  to  its  admission  the  genuine- 
ness of  the  signature  was  established.  Danen- 
port  V.  Cummings,  15  Iowa,  219. 

138.  Refection  of  evidence  cured.  The 
court  excluded  a  decree  which  was  offered  in 
evidence,  and  afterward  the  entire  record  in 
the  case,  including  the  decree,  was  offered  and 
received.  Jleld^  that  if  there  was  error,  it  was 
without  prejudice  to  the  party  complaining  of 
the  first  ruling  of  the  court.  AbeU  v.  Gross,  17 
Iowa,  171. 

139.  An  exror  in  sustaining  an  ol^eotion  to 
a  question  propounded  to  a  witness  is  cured 
where  the  matter  sought  is  elicited  by  another 
interrogatory  to  the  same  witness.  Keough  v. 
ScoU  County,  28  Iowa,  887. 

140.  Unstamped  receipt.  The  judgment  of 
the  court  below  will  not  be  reversed  on  the 
ground  that  a  receipt  admitted  in  evidence  was 
not  stamped  as  required  by  the  revenue  laws,  it 
appearing  that  the  receipt  was  cumulative 
evidence  only.  Hatfieid  v.  Lockioood,  18  Iowa, 
296. 

141.  Where  evidence  r^ected  would  not 
have  changed  resulL  The  supreme  court  will 
not  order  the  reversal  of  a  case  because  of  the 


rejection  of  testimony  which,  if  admitted,  could 
not  have  changed  the  result.  Bobinson  >v.  Keith 
db  SneU,  25  Iowa,  821. 

e.  Medireetion  or  omission  of  the  court. 

142.  Immaterial  and  indefinite  instructions. 
A  judgment  will  not  be  disturbed  for  an  erro" 
neous  instruction  of  the  court  below  on  a 
point  immaterial  to  the  issue.  Stannard  v. 
McCarty,  Mor.  124 ;  Weetem  Stage  Co.  v.  WaUcwr, 
2  Iowa,  504. 

143.  Nor  for  refusing  to  g^ve  instructions 
which  have  no  practical  bearing  on  the  ques- 
tions involved  in  the  case,  or  contain  no  propo- 
sition of  law,  or  are  vague  and  indefinite,  or  un- 
intelligible. Butler  <t  Bobinson  v.  Bickeis,  11 
Iowa,  107;  OUbertv.  Hosier,  Ibid.  498;  Binds- 
koff  Bros,  V.  Barrett,  14  Ibid.  101 ;  Beid  v.  Ma- 
son, Ibid.  541 ;'  Kamey  v.  Paisley,  18  Ibid.  89 ; 
Draper  v.  EUis,  12  Ibid.  816 ;  The  State  v.  Cor- 
rette,  Ibid.  858 ;  Corse  Bros,  v.  Sannford,  14  Ibid. 
285 ;  Beid  v.  Mason,  Ibid.  541 ;  State  v.  Arthur, 
28  Ibid.  480;  OchdVree  v.  CoH,  Ibid.  894;  Horr 
V.  Beed,  20  Ibid.  591. 

144.  Abstract  instructions.  The  giving  or 
refusing  of  instructions,  upon  a  mere  abstract 
proposition  of  law,  which  does  not  refer  in 
any  way  to  the  evidence  of  the  case,  or  is- 
sues made,  is  not  such  an  error  as  will  war- 
rant a  reversal  of  the  judgment,  unless  it 
may  be  fairly  inferred  that  the  jury  was  thereby 
misled,  to  the  prejudice  of  the  party  complain- 
ing. McQregoT,  Laws  db  Bkiekmore  v.  Armill, 
2  Iowa,  dO ;  Pomroy  it  Co,  v.  Parmlee,  9  Ibid, 
140 ;  Pelamourges  v.  Clark  et  al..  Ibid.  1 ;  State  v. 
Gibbons,  10  Ibid.  117 ;  Trustees  of  Iowa  College 
V.  HiU,  12  Ibid.  462 ;  Shaw  v.  Brown,  18  Ibid. 
508 ;  Quest  v.  Byington,  14  Ibid.  80  ;  Veach  v. 
Thompson,  15  Ibid,  880 ;  State  v.  Baldy,  17  Ibid. 
39 ;  Tisdale  v.  The  Com,  Mut.  Ins,  Co.,  28  Ibid. 
12 ;  Messer  v.  Beginnitter,  82  Ibid.  812 ;  T?ie  State 
V.  Morphy,  83  Ibid.  270;  Carleton  v.  Byington, 
24  Ibid.  172 ;  BubU  v.  McDonald,  18  Ibid.  498, 
and  title  Instructions,  ante,  p.  609,  §  55  et  seq. 

146.  An  instruction  to  a  jury,  upon  a  mere 
abstract  proposition  of  law,  referring  in  no  way 
to  either  the  evidence  or  issues  made,  and  which 
has  not  misled  the  jury  to  the  prejudice  of  the 
party  complaining,  will  not  warrant  the  grant- 
ing of  a  new  trial ;  but  where  the  instruction 
has  a  tendency  to  make  an  erroneous  impression 
upon  the  jury  and  mislead  them  in  their  views 
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of  the  case,  a  new  trial  should  be  granted.  Mof- 
fttt  ▼.  GreMler,  8  Iowa,  122. 

146.  Irrelevant  instmotioii.  The  supreme 
court  will  not  interfere  with  a  ruling  of  the 
court  in  refusing  an  instruction  on  the  ground 
of  irrelevancy,  when  its  relevancy  is  not  ap- 
parent on  the  record.  Paden  v.  Griffith  et  al., 
12  Iowa,  272,  and  the  many  cases  cited  in  title 
iNBTRUcnoNB,  ante,  p.  609,  §  57  6<  seq, 

147:  A  new  trial  will  be  granted  upon  the 
ground  that  irrelevant  instructions  were  given, 
when  it  is  made  to  appear  that  they  could  have 
reasonably  misled  the  jury  to  the  appellant's 
prejudice,  but  not  so  when  the  prejudice  is  not 
manifest.    B^aer  v.  Weiasgerber,  2  Iowa,  463. 

148.  As  to  measure  of  damages.  An  errone- 
ous instruction  as  to  the  measure  of  damages, 
when  no  cause  of  action  for  damages  was  made 
out  by  the  evidence,  is  not  sufficient  to  reverse. 
Pa/rsons  v.  Hedges^  sheriff,  15  Iowa,  119. 

149.  Oonfusion  of  instructions.  When  instruc- 
tions are  so  confused  that  it  is  evident  the  jury 
was  misled  and  acted  at  random,  to  the  prob- 
able prejudice  of  the  plaintiff,  a  new  trial  will 
be  ordered.  Ibid,  See  Butler  dk  BMnson  v.  Bick- 
etts,  11  Iowa,  107. 

16CK  Where  the  record  shows  that  the  district 
court  granted  a  new  trial  on  the  ground  that 
the  instructions  were  confused  and  defective  the 
court  will  not  be  disturbed  by  the  supreme  court. 
BeeoeB  v.  Royal,  2  G.  Gr.  451. 

161.  Oonflict  of  instructions.  The  inconsist- 
ency between  the  instructions  in  chief  and  those 
given  upon  application  of  the  plaintiff  is  not 
sufficient  cause  for  a  new  trial.  Eyser  v.  Wei$9- 
gerber,  2  Iowa,  463. 

162.  Immaterial  issue.  When  an  immaterial 
issue  is  submitted  to  the  jury  by  the  instructions 
of  the  court,  it  may  constitute  sufficient  ground 
for  a  new  trial.    JSavary  v.  Savary,  8  Iowa,  217. 

163.  Neglect  to  read.  That  the  instructions 
of  the  court  were  given  to  the  jury  in  writing 
without  having  been  read  by  the  court,  is  not 
sufficient  ground  for  a  new  trial,  when  the  rec- 
ord discloses  no  objection  thereto  before  verdict. 
Langworihy  v.  Myers,  4  Iowa,  18. 

164.  Where,  in  an  action  of  replevin,  it  ap- 
peared from  the  record  that  in  the  district  court 
the  attorneys  for  both  sides,  in  the  argument, 
read  instructions  to  the  jury;  that  the  court 
passed  upon  the  instructions,  marking  some 
"  given,"  some  "  refused,"  and  some  "  modified," 
and  gave  them  to  the  jury,  without  again  read- 


ing them,  no  objection  being  made  by  counsel ; 
that  after  the  jury  returned  their  verdict  a  mo- 
tion was  made  for  a  new  trial,  on  the  ground 
that  the  court  erred  in  giving,  and  in  refusing  to 
give,  the  instructions,  and  also  that  the  instruc- 
tions were  not  read  to  the  jury,  at  which  time 
exceptions  were  taken  to  the  instructions  given 
and  refused,  which  motion  was  overruled  by  the 
court ;  and  where  it  further  appeared  from  the 
record  that  the  court  gave  an  oral  charge  to 
the  jury,  which  was  not  made  a  part  of  the  rec- 
ords, it  was  held,X\i9X  the  motion  for  a  new  trial 
was  properly  overruled,  TaUy  v.  Luek,  4  Iowa, 
469. 

166.  Brror  must  be  shown.  An  order  grant- 
ing a  new  trial  on  the  ground  that  the  verdict 
was  against  the  instructions  of  the  court  will 
not  be  disturbed  when  the  instructions  are  not 
in  the  record  brought  to  the  court.  Caffrey  v. 
Oroame,  10  Iowa,  548. 

166.  When  the  refusal  to  give  an  instruction 
asked  by  a  party  may  have  been  based  upon  the 
ground  that  it  was  not  pertinent  to  any  evidence 
before  the  jury,  and  the  evidence  is  not  set  out 
in  the  record,  the  supreme  court  will  not  disturb 
the  finding  below.  Wilcox  v.  McCune,  21  Iowa, 
294. 

167.  When  the  evidence  is  not  embraced  in 
the'  record  the  judgment  below  will  not  be  re- 
versed because  instructions,  which  might  have 
been  proper  under  a  state  of  evidence,  were  re 
fused  by  the  court.  Shephard  v.  Brenton,  20 
Iowa,  41,  and  the  many  cases  in  title  Instruo 
TiONB,  %90  et  seq.,  ante^p,  611. 

168.  Duplicate  instructions.  The  refusal  of 
the  court  to  give  an  instruction  asked  by  a  party 
is  not  good  ground  for  reversal  when  the  record 
shows  that  the  same  instruction  was  substan- 
tially presented  in  the  charge  of  the  court. 
Benton  v.  Letois,  15  Iowa,  301,  and  the  many 
cases  cited  in  title  Inbtructions,  ante,  p.  609. 
§67. 

169.  Oral  instructions.  When  the  court 
orally  explained  the  instructions  which  were 
given  to  the  jury,  and  the  appellants,  supposing 
tlie  explanations  were  in  writing,  took  no  excep 
tions  either  to  the  explanations  or  the  man-uer 
of  giving  them;  and  when,  after  the  verdict 
was  returned,  but  as  soon  as  the  appellant4i 
were  apprised  of  the  fact  that  the  explanations 
were  not  in  writing,  they  moved  the  court  to 
grant  a  new  trial  on  this  ground,  which  motion 
was  sustained  by  the  court,  it  was  held,  that  the 
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supreme  court  would  not  interfere  with  the 
exercise  of  the  discretion  hy  the  court  below. 
Head  d  MeUger  ▼.  Lanfftoarthy  dk  Br<fi.,  15  Iowa, 
285.  • 

160.  The  supreme  court  will  not  reverse  a 
judgment  for  the  reason  that  the  instructions 
given  hj  the  court  were  not  written  in  the  form 
prescribed  by  section  8052,  Revision  of  I860, 
when  it  is  not  shown  that  this  objection  to  the 
instructions  was  not  presented  to  the  court 
below.  Davenport  v.  Cummings,  15  Iowa,  219 ; 
The  State  v.  SiptUt,  17  Ibid.  575. 

161.  When  the  language  of  an  instmotlon 
given,  when  considered  alone,  might  tend  to 
mislead  the  jury  if,  when  taken  in  connection 
with  other  instructions  given,  the  correct  ruling 
was  so  clearly  defined  that  it  would  be  impos- 
sible for  them  to  be  misled  thereby,  the  error 
was  without  prejudice  and  not  sufficient  to  re- 
verse. De  Mom  v.  Haycock,  15  Iowa,  149.  See 
further,  title  Inbtkuctioks,  ante,  p.  610,  §  72. 

162.  Error  without  prc(|adioe.  An  instruc- 
tion to  the  jury  which,  though  erroneous  in 
part,  clearly  worked  no  prejudice  to  the  party 
complaining,  is  insufficient  for  a  reversal  of  the 
case.  Hunt  v.  TTie  Chicago  db  N,  W.  R,  R.  Co., 
26  Iowa,  863 ;  Thompson  v.  Blanchard,  2  Ibid. 
44 ;  Eyser  v.  Weissgerher,  Ibid.  463 ;  McGregor , 
Laws  (k  Blaekmore  v.  ArmiU,  Ibid.  80  ;  Arm- 
strong V.  Pierson,  8  Ibid.  29  ;  Dunham  v.  DenniSy 
9  Ibid.  543 ;  The  State  v.  FKnan,  10  Ibid.  19 ; 
The  State  v.  Cooster,  Ibid.  458 ;  CadteaUad&r  d 
Co.  V.  Blair  et  al„  18  Ibid.  420 ;  MoJin  v.  Stoner, 
14  Ibid.  115 ;  DeMoss  v.  Haycock,  15  Ibid.  149 : 
RvJl^  V.  McDonald,  18  Ibid.  498;  Lacey  v. 
Straughan,  11  Ibid.  258;  Parsons  v.  Hedges,  15 
Ibid.  119  ;  Claggett  v.  Cordee,  16  Ibid.  487 ;  The 
State  V.  Ouisenhause,  20  Ibid.  227 ;  Bondurant 
V.  Crawford,  22  Ibid.  40 ;  McNaUy  v.  Shabe  et 
at..  Ibid.  49 ;  Oeheltree  v.  Carl,  28  Ibid.  894 ;  Sha- 
fer  V.  Grimes,  Ibid.  550 ;  Hunt  d  Co.  v.  N.  W. 
B.  B.  Co.,  26  Ibid.  863 ;  Barcroft,  George  d  Co. 
V.  Haworth,  29  Ibid.  462 ;  Jewett  et  al.  y.  The 
Home  Ins.  Co.,  Ibid.  562 ;  The  State  v.  Sanders, 
80  Ibid.  582 ;  MaxweU  d  Downs  v.  GMs,  82 
Ibid.  82. 

163.  The  supreme  court  will  not  reverse  a 
Judgment  for  an  error  in  an  instruction  when  it 
does  not  appear  from  the  record  that  such  error 
could  have  worked  prejudice  to  the  case  of  the 
appellant.  CadwaUader  d  Co.  v.  Blair  and  Van 
Nostrand,  18  Iowa,  420 ;  Lacey  v.  Straughan,  11 
Ibid.  258 ;  Mohn  v.  Stoner,  14  Ibid.  115 ;  Jones  v. 


Boekman,  16  Ibid.  487 ;  McKay  v.  Leonard  et  al^ 
17  Ibid.  569 ;  The  State  v.  Cooster,  10  Ibid.  468. 

16^  A  proposillon  too  broadly  stated  in  one 
instmotlon  will  not  constitute  sufficient  ground 
for  reversal  if  properly  modified  by  another. 
BtMe  V.  McDonald,  18  Iowa,  498. 

166*  Unintentional  exror.  Where  an  errone- 
ous instruction,  offered  by  the  successful  party, 
is  by  mistake  handed  by  the  court  to  the  jury 
and  by  them  taken  to  their  room,  and  there  is 
no  showing  but  that  it  was  read  and  considered 
by  them,  the  case  will  be  reversed.  Carlin  v. 
The  Chicago,  R  L  d  P.  B.  B.  Co.,  81  Iowa,  870. 

166.  Bzceptions  ta  The  supreme  court  will 
not  reverse  a  judgment  on  the  ground  that  the 
court  below  refused  to  give  certain  instructions 
asked  by  the  appellant,  when  no  exceptions 
were  taken  to  such  refusal  at  the  time.  Haoe- 
lick  V.  Havelick,  18  Iowa,  575  ;  and  the  many 
cases  cited  in  title  Instrtjctionb,  ante,  p.  610, 
§78. 

167.  Disregarding  erroneous  Instruotlonsi 
The  action  of  the  court  below  in  overruling  a 
motion  for  a  new  trial  based  on  the  ground  that 
the  verdict  was  against  and  in  disregard  of  In- 
structions, will  not  be  disturbed  when  such 
instructions  were  erroneous,  and  substantial  jus- 
tice between  the  parties  is  effected  by  the  ver- 
dict.   AUison  d  Crane  v.  King,  25  Iowa,  56. 

168.  Modification  of  instructions.  As  to 
modification  of  instructions  by  the  court,  see 
cases  in  title  Instbxtctionb,  ante,  p.  610,  §  68, 
et  seq. 

169.  Giving  of  duplicate  instructions.  As  to 
the  giving  duplicate  Instructions,  see  Instruo- 
TI0.N8,  ante,  p.  609,  §  67. 

170.  As  to  giving  and  refusing  instructions  , 
generaUy,  see,  further,  title  JsBTRTJcnovs,ante, 
604. 

/.  Misconduct  of  jury. 

171.  Misconduct  of  Jury :  affidavits  of  Jurors. 
An  application  for  a  new  trial  on  the  g^und  of 
misconduct  of  the  jury  should  be  overruled  if 
supported  alone  by  the  affidavits  of  the  jurors 
Jurors  cannot  Impeach  their  verdict  upon  their 
own  affidavit.     Abd  v.  Kennedy,  8  G.  Qr.  47. 

172.  Section  1810  of  the  Code  of  1851, 
which  provides  that  In  applications  for  new 
trials  the  affidavits  of  jurors  may  be  taken 
and  used  in  relation  to  such  applications, 
was  not  designed  to  compel  jurors  by  rule  to 
answer  under  oath  as  to  how  or  in  what  manner 
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tliey  made  up  their  verdict ;  and  where,  after  a 
verdict  for  the  plaintiff  in  an  action  for  libel, 
the  attorney  for  the  defendant  filed  his  profes- 
sional statement  alleging  that  the  jarors  agreed 
to  make  up  their  verdict  by  marking  each  a  cer- 
tain sum  and  dividing  the  aggregate  by  twelve, 
and  that  some  of  the  jurors  admitted  these  things 
but  refused  to  give  a  statement  or  affidavit  as  to 
the  manner  in  which  they  made  up  their  verdict ; 
upon  which  statement  the  attorney  moved  for  a 
rule  on  said  jurors  to  answer  as  to  the  truth  of 
said  matters,  which  motion  was  overruled,  it 
was  Tield,  that  the  motion  was  properly  over- 
ruled.   ForsJtee  v.  Ahrams  et  cU.,  2  Iowa,  571. 

173.  Sfection  1810,  Code  of  1851,  which 
provides  that  on  applications  for  new  trials, 
the  affidavits  of  jurors  may  be  taken  and  used 
in  relation  thereto,  was  only  designed  to  de- 
clare the  law  as  more  recently  settled  by  the 
adjudications  of  the  English  and  American 
courts,  and  not  to  introduce  the  dangerous  prac- 
tice of  allowing  jurors  to  impeach  their  own 
verdicts  to  any  extent.  Cook,  Sargent  <&  Cook 
V.  Sypher,  8  Iowa,  484. 

174.  Where,  on  the  same  day,  after  trial 
and  verdict  for  the  defendant  the  plaintiff 
filed  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  which  was  overruled  and 
judgment  rendered  on  the  verdict ;  and  where 
on  the  next  day  the  motion  was  renewed,  the 
plaintiff  filing  in  support  thereof  the  affida- 
vit of  one  of  the  jurors  stating  that  the  verdict 
was  not  voluntary  on  his  part,  that  it  was  made 
without  his  consent,  and  that  it  was  never  his 
verdict,  which  motion  was  then  sustained,  the 
verdict  and  judgment  set  aside,  and  a  new  trial 
ordered ;  it  was  held,  that  the  affidavit  of  the 
juror  was  improperly  received.  Ibid. 

176.  It  is  not  a  sufficient  reason  for  setting 
aside  the  verdict  of  a  jury,  and  ordering  a  new 
trial,  that  a  portion  or  all  of  the  jurors  sup- 
posed that  their  verdict,  if  for  the  defendant 
would  not  be  a  bar  to  a  subs^uent  suit  by  the 
plaintiff  for  the  same  cause  of  action.  Jfinter, 
JEhfr,  V.  MiU  et  ux.,  4  Iowa,  588. 

176.  In  an  action  against  husband  and 
wife,  on  a  promissory  note  made  by  the 
wife  as  executrix,  the  execution  of  which  note 
was  denied  under  oath,  the  jury  returned 
a  verdict  for  the  defendants.  The  plaintiff 
moved  the  court  for  a  new  trial  on  the  ground 


of  a  mistake  of  the  jury  as  to  the  law  and  facts 
of  the  case,  and  a  wrong  impression  as  to  the 
rights  of  the  parties,  which  motion  was  accom- 
panied by  the  affidavit  of  two  of  the  jurors,  one 
of  whom  states  that  on  making  up  the  verdict 
he  was  under  the  impression  that  if  the  jury 
found  for  the  defendants,  it  would  not  prevent 
the  plaintiff  from  bringing  another  suit,  and  re- 
covering from  the  defendants ;  that  he  was  sat- 
isfied that  the  defendants  owed  plaintiff  the 
money ;  and  that,  except  under  the  impression 
stated,  he  would  not  have  consented  to  a  ver- 
dict against  the  plaintiff;  and  the  other  states 
that  he  was  satisfied  that  the  wife  had  borrowed 
the  money  claimed  by  the  plaintiff,  and  had  di- 
rected the  note  sued  on  to  be  signed  and  exe- 
cuted for  her ;  that  in  agreeing  to  a  verdict  for 
defendants,  he  supposed  that  such  verdict  would 
not  be  a  bar  to  a  future  suit  and  recovery  by  the 
plaintiff  against  the  defendants ;  that  the  great- 
er part  of  the  jury  were  of  the  opinion  that  the 
verdict  for  the  defendants  would  be  no  bar ;  and 
that  he  is  not  now  satisfied  with  the  verdict,  and 
would  not  again  consent  to  a  verdict  for  defend- 
ants. The  plaintiff  also  moved  the  court  to  al- 
low him  time  to  procure  the  affidavits  of  the 
jurors  who  tried  the  cause,  in  order  to  show  that 
the  jury  were  mistaken  in  the  law  as  to  the  con- 
clusiveness of  their  verdict,  in  case  they  found 
for  the  defendant,  which  motion  was  supported 
by  the  affidavit  of  plaintiff's  attorney,  in  which 
he  states  that  he  had  conversed  with  two  of  the 
jurors,  since  the  rendition  of  the  verdict,  and 
whose  affidavits  had  been  procured  and  filed ; 
that  he  believed  there  was  sufficient  ground  to 
authorize  the  granting  of  a  new  trial,  if  timo 
was  allowed  to  procure  the  affidavits  of  the  re- 
maining jurors  ;  and  that  the  plaintiff  would  be 
able  to  show  that  the  jury  were  mistaken  in  the 
law  applicable  to  the  case,  both  of  which  mo- 
tions were  overruled  by  the  court.  Held,  that 
the  motions  were  properly  overruled.  Ibid. 

177.  The  affidavit  of  a  juror  is  admissible  to 
show  the  misconduct  of  the  jury  in  the  manner 
of  making  up  their  verdict.  Manix  v.  McUony,  7 
Iowa,  81 ;  Steioart  y.  The  B.  db  M,  R.  B.  Co.,  11 
Ibid.  62 ;  BubU  v.  MeDtmald,  7  Ibid.  90. 

178.  On  a  motion  to  set  aside  a  verdict,  and 
grant  a  new  trial,  the  affidavit  of  one  of  the  juror» 
is  admissible  to  show  that  in  order  to  obtain  the 
quantum  of  damages,  the  jurors  agreed  thai 
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each  should  set  down  such  a  sam  as  he  thought 
proper;  that  the  aggregate  amount  of  said 
several  sums  should  be  divided  by  twelve  ;  that 
the  quotient  should  be  the  verdict ;  that  the 
jurors  did  each  mark  his  sum,  the  aggregate  of 
which  was  divided  by  twelve,  and  that  the  said 
verdict  was  thus  determined.  Sohanler  v.  Pcv- 
ter  et  al.,  7  lowtk,  ^S2, 

179.  The  court  below  erred  in  striking  from 
the  files  affidavits  of  jurors  filed  in  support  of 
a  motion  to  set  aside  a  verdict  and  grant  a  new 
trial,  showing  that  the  verdict  was  obtained 
by  each  juror  marking  down  the  sum  desired 
by  him  and  adding  all  together  and  dividing 
the  amount  by  twelve,  making  the  quotient 
one  verdict,  pursuant  to  previous  agreement. 
Sendrickaan  v.  Kingsbury,  21  Iowa,  879. 

180.  Quotient  Terdiot  When  a  jury  in  order 
to  arrive  at  the  plaintiff's  damages  agreed  that 
each  juror  should  mark  down  such  sum  as 
he  thought  proper  to  allow,  that  the  aggregate 
should  be  divided  by  twelve,  and  that  the  quo- 
tient should  be  the  verdict,  which  agreement 
was  carried  out  by  each  juror,  and  the  quotient 
thus  obtained  was  returned  to  the  court  as  the 
verdict  of  the  jury,  it  was  held,  that  the  jury 
behaved  improperly,  and  that  the  verdict  should 
have  been  set  aside.  Mania  v.  MdUmy,  7  Iowa, 
81 ;  8chlanl&r  v.  PorUr  et  al.,  Ibid.  482. 

181.  Agreement  to  be  bound  by  quotient. 
Where  jurors  agree,  in  advance,  to  be  bound 
by  the  result,  and  make  up  their  verdict  by  each 
juror  marking  a  sum  on  a  piece  of  paper,  or 
stating  it,  and  the  twelve  sums  thus  marked  or 
stated,  being  added  together  and  divided  by 
twelve,  the  quotient  is  taken  as  the  verdict,  the 
finding  is  invalid,  and  should  be  set  aside.  But 
a  showing  that  the  verdict  was  thus  ascertained, 
without  a  previous  agreement  to  be  bound  by 
the  result,  is  not,  alone,  sufficient  to  invalidate 
the    binding.    Barton  v.  Holmes,  16  Iowa,  252. 

182.  Drawing  lots.  A  verdict,  the  result  of 
drawing  lots,  is  bad,  and  should  be  set  aside. 
Etible  V.  McDonaid,  7  Iowa,  90. 

183.  Taking  deposition  to  Jmy  room.  A  judg- 
ment will  not  be  reversed  because  the  jury  were 
permitted  to  take  a  deposition  to  the  jury  room, 
when  it  appears  that  it  was  done  with  the 
knowledge  of  the  appellant,  and  that  he  inter- 
posed no  objections  at  the  time ;  nor  when  it 
does  not  appear  that  he  was  prejudiced  thereby. 
Shields  V.  Quffey,  9  Iowa,  822. 


184.  Where  a  jury,  when  they  retired  to  con- 
sider upon  their  verdict,  carried  with  them  a 
deposition  which  was  not  read  upon  the  trial* 
and  read  and  considered  the  same  in  arriving  at 
their  verdict,  it  was  held,  that  as  the  deposition 
was  favorable  to  the  party  for  whom  the  jury 
returned  a  verdict,  such  verdict  should  be  set 
aside  and  a  new  trial  granted.  Stewart  v.  Bur 
Ungton  d  Missouri  river  B.  B,  Oo,,  11  Iowa,  62. 

186.  The  discretion  exercised  by  the  district 
court  in  ruling  upon  a  motion  for  a  new  trial 
upon  that  ground,  was  a  legal  one,  and  can  be 
reviewed  by  the  supreme  court.  Bnd, 

186.  A  judgment  will  not  be  reversed  on  the 
ground  that  the  jury,  when  they  retired  to  con- 
sider upon  the  verdict,  took  with  them  a  depo- 
sition which  had  bee|i  read  in  evidence,  it  ap- 
pearing that  the  fact  was  known  to  the  appel- 
lant while  the  jury  were  in  consultation,  and 
that  he  made  no  objection  thereto,  and  that  the 
deposition  had  been  offered  by  him  in  evidence 
on  the  trial ;  citing  Turner  v.  KeUey,  10  Iowa, 
578,  and  Shields  v.  Guffey,  9  Ibid.  822 ;  Daven- 
port V.  Cummings,  15  Ibid.  219. 

187.  A  jury  when  it  retired  to  consider  upon 
its  verdict,  took  to  the  jury  room  a  deposition 
which  had  been  taken  in  and  was  material  to 
the  case,  but  was  not  offered  in  evidence,  with- 
out the  knowledge  or  consent  of  the  parties  ; 
it  was  hsld,  that  the  verdict  should  be  set  aside 
and  a  new  trial  granted.  Coffin  v.  Qepha/rt  et  al., 
18  Iowa,  256. 

188.  Book  of  aooount.  A  judgment  will  not 
be  reversed  because  a  book  of  accounts,  which 
was  offered  in  evidence,  was  taken  by  the  jury, 
when  they  retired  to  consider  upon  their  ver- 
dict, when  it  is  not  shown  that  it  was  taken  in 
opposition  to  the  objections  of  the  appellant,  or 
that  he  had  no  opportunity  to  interpose  an  ob- 
jection.   Ihimer  v.  KeUey^  10  Iowa,  573. 

189.  BUsapprehensionof  evidenoeb  Ajudg^ 
ment  will  not  be  reversed  because  two  jurom 
agreed  to  the  verdict  under  a  misapprehension 
of  the  evidence.  Ibid. 

190.  If  in  any  case  a  verdict  would  be  set 
aside  on  affidavits  of  jurors,  showing  that  they 
misunderstood  the  testimony,  it  should  be  made 
to  appear  that  the  jurors  had  reasonable  ground 
for  such  misapprehension.  Jack  v.  NaJber; 
Cedar  Bapids  dt  Missouri  Bi/oer  B.  B.  Co.  v. 
WHlets;  Same  v.  Bice,  15  Iowa,  450. 
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191.  Bfliflapprtthenslon  of  issue.  To  warrant 
the  granting  of  a  new  trial,  on  the  ground  that 
the  jury  misapprehended  the  issue,  it  must  ap- 
pear that  there  was  reasonable  ground  for  such 
misapprehension.  Moffit  v.  Sogers,  15  Iowa, 
463. 

192.  Statements  in  Jury  room.  False  state- 
ments, having  no  foundation  in  the  evidence, 
made  by  jurors  as  to  the  character  of  witnesses 
and  parties,  and  of  other  matters  directly  or 
remotely  connected  with  the  case,  to  the  jury, 
while  in  consultation  upon  their  verdict,  may 
be  sufficient  ground,  if  established,  for  setting 
aside  the  verdict  and  granting  a  new  trial. 
Detrrance  v.  Preston,  18  Iowa,  396. 

193.  Juror  sitting  in  previous  trial  of  same 
cause.  There  is  no  error  in  the  action  of  the 
court  in  refusing  a  new  trial  on  the  ground  that 
one  of  the  jurors  sat  in  a  previous  trial  of  the 
case,  when  it  is  not  shown  that  the  attorneys  of 
the  applicant  as  well  as  the  applicant  himself 
were  ignorant  of  the  fact  until  after  the  return 
of  the  verdict  and  the  discharge  of  the  jury ; 
especially  where  it  does  not  appear  that  any 
inquiries  were  made  of  the  juror  before  he  was 
impaneled  and  sworn,  and  the  record  entry  states 
"  that  both  parties  consented  to  the  jury."  Hur- 
tert  V.  Weines,  27  Iowa,  184  ;  RUey  v.  Monohan, 
26  Ibid.  507 ;  ^eimrt  v.  Eiobank,  3  Ibid.  191. 

194.  Finding  of  court  en  misconduct  of  Jury. 
The  finding  of  the  court  below  as  to  the  mis- 
conduct of  the  jury  in  arriving  at  their  verdict, 
under  conflicting  affidavits,  will  not  be  disturbed 
unless  clearly  wrong.  Todd  v.  Branner,  30 
Iowa,  439. 

See  further,  as  to  misconduct  of  jury,  title 
JuKT  AND  Vbkdict,  ante, 

g.  Verdict  against  evidence.  - 
(1)  When  supreme  court  will  interfere, 

196.  It  is  with  great  reluctance  that  appellate 
courts  interfere  with  the  finding  or  verdict  of  a 
jury.  In  all  cases  of  doubt  the  verdict  will  be 
sustaUied,  but  when  there  is  no  such  doubt  the 
verdict  will  be  set  aside.  McAunich  v.  Missis, 
sippi  <&  Missouri  R.  R  Co.,  20  Iowa,  838 ;  The 
State  V.  Collins,  Ibid.  85. 

196.  A  motion  for  a  new  trial  upon  the  ground 
that  the  verdict  is  against  the  evidence  is  ad- 
dressed to  the  sound  discretion  of  the  court. 
The  discretion  is  a  legal  one,  however,  and  when 
it  is  made  apparent  to  this  court  that  a  new  trial 
should  be  granted,  it  will  be  ordered,  though  it 


has  been  refused  by  the  district  court.  Bying- 
ton  v.  Woodward  db  Wards,  9  Iowa,  360 ;  Hunt- 
ingdon y.  Stnoe  et  aZ.,  15  Ibid.  606 ;  Martin  y. 
Omdorff,  20  Ibid.  217. 

197.  When  the  mind  of  the  court  is  brought 
irresistibly  to  the  conclusion  that  the  verdict 
was  not  the  result  of  a  free,  sound  and  unbiased^ 
exercise  of  judgment  on  the  testimony  submit- 
ted, and  that  manifest  injustice  will  result  if 
judgment  is  rendered  on  such  verdict,  it  would 
be  the  right  and  duty  of  the  court  below  to 
grant  a  new  trial ;  and  when  such  a  case  is 
made  clearly  apparent  to  the  supreme  court,  a 
new  trial  will  be  ordered,  though  refused  by  the 
district  court.    Jourdan  v.  Reed,  1  Iowa,  135. 

198.  While  an  appellate  court  will  cautiously, 
and  even  reluctantly,  interfere  with  a  ruling  of 
an  inferior  court,  refusing  to  set  aside  a  verdict 
on  the  ground  that  it  conflicts  with  the  evidence, 
yet,  if  it  clearly  so  appears,  such  ruling  must 
be  reversed  that  the  ends  of  justice,  for  the  atr 
tainment  of  which  courts  exist,  may  be  reached. 
Lester  &  Bro.  v  SaUack,  31  Iowa,  477  ;  The  State 
V.  Tomlinson,  11  Ibid.  401 ;  Lodge  v.  Reznor,  13 
Ibid.  600 ;  McKay  v.  Thorington,  15  Ibid.  25 ; 
McAunich  v.  The  M,  <&  M,  R,  Co.,  20  Ibid. 
338. 

199.  Where   two   trials    ha^e   been   had. 

When  the  jury  have  disregarded  the  law,  or 
have  rendered  two  concurring  verdicts  that 
show  no  fair  and  p«)per  exercise  of  judgment 
on  the  testimony  submitted,  but  have  clearly 
found  against  the  evidence,  a  third  trial  should 
be  granted.  Ibid. 

200.  When  it  is  clearly  apparent  that  the  ver- 
dict was  not  the  result  of  a  free,  sound  and  un- 
biased exercise  of  judgment  on  the  testimony 
submitted,  and  that  manifest  injustice  will  re- 
sult if  a  judgment  is  rendered  upon  such  ver- 
dict, the  appellate  court  will  grant  a  new  trial, 
although  a  new  trial  may  have  been  refused  by 
the  court  below.  Fawcett  v.  Woods^  5  Iowa,  400. 

201.  When  the  supreme  court  is  satisfied 
that  a  verdict  was  given  against  the  weight  of 
evidence,  it  may  set  the  same  aside  and  award  a 
new  trial ;  but  this  power  should  be  exercised 
only  when  the  conclusion  is  irresistible  that  the 
verdict  was  not  the  result  of  a  free,  sound  and 
unbiased  exercise  of  j  udgment  on  the  part  of 
the  jury,  and  that  manifest  injustice  will  be 
done  if  it  is  permitted  to  stand.  McKay  y. 
Thorington,  15  Iowa,  25. 
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202.  When  the  record  shows  that  the  ver- 
dict of  the  jury  was  manifestly  against  the  evi- 
dence, the  supreme  court  will  reverse  the  judg- 
ment, and  award  the  parties  a  new  trial.  Hunt- 
ingdon V.  HofM  et  al,,  15  Iowa,  606 ;  Toung  v. 
Afumma,  8  Ibid.  140. 

(2)  Wh&n  supreme  court  toiU  not  interfere. 

203.  Qnantom  of  ervidenoe.  The  supreme 
court  Tfill  not  interfere  with  an  order  of  the 
court  below  granting  a  new  trial  on  the  ground 
that  the  verdict  was  not  sustained  by  the  evi- 
dence, unless  there  is  a  clear  and  manifest  pre- 
ponderance in  favor  of  the  verdict.  A  stronger 
case  should  be  made  to  authorize  a  reversal, 
than  when  a  new  trial  is  refused.  Burlington 
Oae-light  Co,  v.  Thomas  dt  Co.,  21  Iowa,  885 ; 
Acklej/  V.  Berkey,  22  Ibid.  226 ;  Jenkins  v.  The 
Chicago  d  N,  W.  B.  B,  Co,,  82  Ibid.  97 ;  Boberts 
df  Bro,  V.  Janes,  80  Ibid.  525 ;  White  v.  Poor- 
man,  24  Ibid.  108 ;  NeweU  v.  Sandford,  10  Ibid. 
896 ;  Tegekr  d  Co,  v.  Jones,  88  Ibid.  284 ;  Bobin- 
son  V.  Bacon  db  Strohm,  24  Ibid.  409 ;  Shepherd 
V.  Brenton,  15  Ibid.  84 ;  fianders  v.  Clark,  22 
Ibid.  275. 

204.  The  supreme  court  will  not  interfere 
with  the  exercise  of  the  discretion  vested  in 
the  district  court,  by  overruling  a  motion  for  a 
new  trial  on  the  ground  the  verdict  is  against 
the  evidence,  unless  it  appears  that  it  was  clearly 
against  the  weight  of  evidence.  Taylor  v.  Oat- 
land,  8  G.  Gr.  17  ;  HaU  v.  Hunter,  4  Ibid.  539  ; 
Jourdan  v.  Beed,  1  Iowa,  135 ;  Freeman  v.  Bieh, 
Ibid.  504 ;  JSchumaker  et  vat.  v.  Oelpecke,  11  Ibid. 
84;  Bellamy,  Bradley  d  McMaJein  v.  2)oud, 
Ibid.  285 ;  B^iss  et  ux.  v.  Steamboat  War  Eagle, 
14  Iowa,  863;  Wise  v.  Casaday  et  al.,  15  Ibid. 
607;  Martin  v.  Orndorff,  20  Ibid.  217 ;  Crabtree 
V.  Messersmithil^  Ibid.  179;  Pierce  v.  WaUcer, 
28  Ibid.  424 ;  Ay  ere  v.  The  Hartford  Ins.  Co. ,  21 
Ibid.  198  ;  Peck  v.  Hendershott,U  Ibid.  40 ;  Bar- 
kers. Brown  et  al.,  15  Ibid.  70 ;  Keenan  v.  The 
Missouri  State  Mut.  Ins.  Co.,  12  Ibid.  126 ;  Ooldr 
smith  V.  Boersch,  28  Ibid.  851. 

206.  Oase  must  be  dear.  The  appellate 
court  will  not  reverse  a  cause  on  the  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence, unless  the  case  is  very  clear.  Bovyman 
V.  2\?rr,  8  Iowa,  571 ;  Gordon  v.  PUt,  Ibid.  885. 

206.  The  supreme  court  will  not  reverse  a 
judgment  of  the  court  below,  on  the  ground 
that  the  verdict  was  against  the  weight  of 
evidence,  unless  it  is  clearly  and  manifestly  so. 
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State  of  Iowa  v.  Lyon,  10  Iowa,  840 ;  Worthing- 
ton  V.  Olden  et  al.,  81  Ibid.  419. 

207.  In  oases  of  doubt.  The  supreme  court 
will  interfere  with  a  verdict  on  the  ground  that 
it  IS  against  the  evidence  only  in  a  clear  case. 
In  cases  of  doubt  the  verdict  will  be  sustained. 
Oimble  V.  Aekley  et  al.,  12  Iowa,  27 ;  Bradley  & 
McMakin  v.  Doud,  11  Ibid.  285 ;  WeO&r,  admx., 
V.  Hawes,  19  Ibid.  448 ;  Havelick  v.  Hcmdick,  18 
Ibid.  414 ;  McNorUm  v.  Akers,  24  Ibid.  869. 

208.  Oonflioting  testimony.  Where  the  evi- 
dence submitted  to  the  jury  was  conflicting,  and 
the  court  below  refused  to  set  aside  the  verdict 
and  grant  a  new  trial  on  that  ground,  the  su- 
preme court  will  not  interfere.  Deein  v.  Harris, 
3  G.  Gr.  186 ;  WinflOd  v.  The  StaU  of  Iou>a,  Ibid. 
389 ;  HaU  v.  Hunter,  4  Ibid.  589 ;  Oordon,  admr., 
V.  Pitt,  8  Iowa,  885 ;  Brockman  v.  BerryhiU,  16 
Ibid.  188. 

209.  The  supreme  court  will  not  reverse  a 
judgment  upon  the  ground  that  the  verdict  is 
against  the  evidence,  when  the  evidence  is  con. 
flicting.  PUmer  v.  Branch  of  State  Bank  at  Des 
Moines,  19  Iowa,  112 ;  Donaldson  et  al.  v.  The 
M.  d  M.  B.  B.  Co.,  18  Ibid.  280 ;  Jones  v.  Jones, 
19  Ibid.  286 ;  Eason  v.  Webster,  20  Ibid.  591 ; 
Beeves  v.  Beeves,  exr.,  20  Ibid.  597 ;  McCabe  v. 
Knapp,  Stout  d  Co.,  23  Ibid.  808;  Oarland  v. 
Wholeham,  26*  Ibid.  185 ;  HuU  d  Co.  v.  Alexan- 
der, Ibid.  569;  Smith  d  Co.  v.  McLean,  24 
Ibid.  822 ;  Schrimper  v.  HeUman,  24  Ibid.  505; 
Smith  V.  WiUiams,  28  Ibid.  28 ;  Crawford  v.  Wolf, 
Carpenter  d  Co.,  29  Ibid.  567 ;  Stark  v.  Noble  d 
Bro.,  24  Ibid.  71 ;  Snyder  v.  Eldridge  et  al.,  81 
Ibid.  129  ;  Snyder  v.  Nelson,  Ibid.  288. 

210.  The  action  of  the  district  court  in  over- 
ruling a  motion  for  a  new  trial  will  not  be  dis- 
turbed where  the  evidence  is  conflicting  and 
nicely  balanced.  Bates  v.  Bates  et  al.,  27  Iowa, 
110 ;  Todd  v.  Branner,  80  Ibid.  439 ;  Lester  d 
Bro.  V.  Sallack  et  al.,  31  Ibid.  477. 

211.  Where  several  trials  ha^e  been  had. 
The  action  of  the  court  below  in  refusing  a  new 
trial  on  the  ground  that  the  verdict  is  against 
the  evidence,  will  not  be  disturbed  where  several 
trials  resulting  in  the  same  verdict  have  been 
had,  except  in  an  exceedingly  strong  case  of 
abuse  of  judgment  on  the  part  of  the  jury,  and 
of  discretion  on  the  part  of  the  court  in  refusing 
another  trial.  Burlington  Oas4ight  Co.  v.  Oreene, 
Thomas  d  Co.,  28  Iowa,  289. 

212.  Mind  of  oonrt  must  be  oonvinoed. 
When  the  evidence  is  conflicting  and  the  mind 
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of  the  court  ia  not  convinced  that  the  yerdict 
falls  short  of  an  honest  and  sound  exercise  of 
judgment,  from  which  manifest  injustice  will 
result,  the  judgment  will  not  be  disturbed. 
OdUanan  v.  Shaw,  24  Iowa,  441 ;  WortMngUm 
y.  Olden,  81  Ibid.  419 ;  Jaurdan  v.  Seed,  1  Ibid. 
185 ;  J^etoart  y.  JSkobank,  8  Ibid.  191 ;  State  y. 
Tomlinion,  11  Ibid.  401 ;  Whitney  y.  Blunt,  15 
Ibid.  288 ;  McNavr  y.  McCamb&r,  Ibid.  868. 

213.  Pasaion  or  prc(|adioemii8t  appear.  The 
yerdict  of  a  jury  will  not  be  disturbed  bj  the 
supreme  court  on  the  ground  that  it  is  not  sus- 
tained hy  the  testimony,  unless  it  is  so  mani- 
festly against  the  weight  of  eyidence  as  to  show 
it  to  haye  been  the  result  of  passion  or  prejudice. 
KoesterY  The  Cfity  of  Ottumtoa,  M  Ibid.  41. 

214.  The  fact  that  there  is  a  strong  prepon- 
derance of  eyidence  against  a  yerdict  will  not 
justify  the  supreme  court  in  ordering  a  new 
trial,  unless  it  appears  that  the  yerdict  was  not 
the  result  of  a  sound,  unbiased  and  intelligent 
exercise  of  judgment  on  the  part  of  the  jury. 
Qarretty  y.  Bra&eU,  84  Ibid.  100. 

216.  Rule  is  not  applicable  to  trial  courts 
The  rule  acted  upon  by  the  supreme  court, 
that  it  will  not  interfere  where  the  trial 
court  has  overruled  a  motion  for  a  new  trial, 
grounded  upon  the  insufficiency  of  conflicting 
testimony,  does  not  apply  to  the  district  or  cir- 
cuit courts.  These  courts  should  independently 
exercise  their  power  in  this  respect,  without  re- 
straint from  the  rule  which  governs  appellate 
tribunals,  and,  taking  care  not  to  invade  the 
legitimate  province  of  the  jury,  grant  new  trials 
whenever  they  believe  that  substantial  justice 
has  not  been  done  between  the  parties.  Dewey 
y.lhe  Chicago  <fc  if.  W,  B.  B.  Go.,  31  Iowa,  878. 

(8)  Other  matters. 

216.  Want  of  evidenoe  must  be  material. 

To  justify  the  granting  of  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  weight  of 
eyidence,  such  want  of  evidence  must  relate  to 
a  material  issue,  legitimately  made  by  the 
pleadings.    Parker  v.  Jlendrie,  8  Iowa,  268. 

217.  In  the  consideration  of  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  is  not 
sustained  by  the  evidence,  the  court  will  only 
consider  evidence  material  to  the  issue  found  by 
the  pleadings.    Parker  v.  Jlendrie,  8  Iowa,  268. 

218.  Where  evidenoe  was  incompetent.  It 
seems  that  a  verdict  against  evidence  will  not 


be  disturbed  when  the  evidence  was  incompe- 
tent.    Elwood  db  Lotorie  v.  Wilson,  21  Iowa,  528. 

219.  Verdict  against  law  and  evidenoe.  A 
motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  law  and  the  evidence 
will  not  be  considered  by  the  supreme  court 
when  the  record  does  not  disclose  the  view  that 
was  tnken  of  the  law  or  the  evidence  received 
by  the  court  below.  Childs  v.  Reaton,  11  Iowa, 
871.  • 

220.  Bvidence  must  all  be  before  appellate, 
court.  A  judgment  will  not  be  reversed  on  the 
ground  that  it  was  not  warranted  by  the  evi* 
dence,  when  all  of  the  evidence  is  not  before 
the  appellate  court.  Garber  v.  Morrison  db 
White,  5  Iowa,  476 ;  Pattkett  v.  lAvermore,  Ibid. 
277;  Bradley  v.  Kavanaugh,  12  Ibid.  278; 
McGool  v.  The  Galena  d  Chicago  B.  B.  Co.,  17 
Ibid.  461 ;  Childs  v.  Heaton,  11  Ibid.  271 ;  Per- 
sons v.  Chapman,  Ibid.  294;  Barker  v.  Broton  et 
al.,  16  Ibid.  70 ;  Wadstoorth  v.  Harrison,  sheriff, 
14  Ibid.  272;  BeaiT.  Stone,  22  Ibid.  447;  Jem- 
mison  v.  Gray,  29  Ibid.  587;  Lea  v.  Boads,2ii 
Ibid.  408,  and  the  many  cases  cited  on  p.  500, 
Vol.  l,%77, et  seq.,  title  Excbftionb  Ain>  Bills 
OF  Exceptions. 

221.  Record  of  evidence.  The  supreme 
court  will  not  reverse  a  judgment  of  the  court 
below  upon  the  ground  that  the  verdict  was 
against  the  evidence,  when  the  only  record  of 
the  evidence  received  in  the  court  below  is  con- 
tained in  appellant's  motion  for  a  new  triaL 
TTie  State  of  Iowa  v.  Crawford,  11  Iowa,  148. 
See  further  and  more  fully.  Exceptions  and 
Bills  op  Exceptions,  Vol.  I,  p.  500,  §  77,  e*  seq. 

222.  Presumption  when  evidence  is  not  all 
disclosed.  When  the  transcript  of  record  does 
not  disclose  the  evidence  of  the  court  below, 
the  appellate  court  is  bound  to  presume  that  the 
evidence  was  sufficient  to  authorize  the  judg- 
ment. Brobst  v.  Thompson,  4  G.  Gr.  185 ;  Vre- 
denburg  v.  Snyder^  6  Iowa,  89 ;  Wilson  v.  S^ng, 
Mor.  187;  The  State  v.  Lyon,  10  Iowa,  840; 
Latham  v.  Brown  et  al.,  16  Ibid.  118 ;  The  Stats 
V.  Elgin  et  al.,  11  Ibid.  216,  and  title  Excep- 
TiONS  AND  Bills  of  Exceptions,  ante,  Vol.  I, 
and  title  Pbactics,  sub-title.  Practice  on 
Appeal,  pa«f. 

223.  Where,  in  an  action  on  a  promissory 
note,  it  was  assigned  for  error  that  the  court 
rendered  judgment  without  the  production  of 
the  note,  and  the  record  did  not  disclose  what 
testimony  was  offsred  in  the  court  below,  heUt, 
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that  the  appellate  court  must  presume  that  the 
evidenoe  Was  sufficient  and  oonld  not  presume 
that  the  note  was  not  produced.  Hefferman  y. 
Burt,  7  Iowa,  820. 

h.  Excesme  damages, 

224.  BzcessiTe  ▼erdict  In  an  action  upon 
a  penal  bond  of  $500,  for  the  conveyance  of  land, 
upon  default  being  made  the  jury  assessed 
$250  damages,  and  the  declaration  admitted  the 
receipt  of  $262.  This  being  for  more  than  the 
penalty  the  yerdict  was  set  aside,  and  a  new 
trial  ordered.  Bruce  dh  Lingle  v.  Sweatland, 
Mor.  494. 

226.  BzcessiTe  damages.  In  an  action 
against  a  city  to  recover  for  iniuiies  caused  to 
the  plaintiff,  a  married  woman,  from  a  fall  oc- 
casioned by  ice  accumulated  on  the  sidewalk  of 
a  dty,  a  verdict  for  $15,000  was  held  not  so  ex- 
cessive as  to  justify  its  disturbance.  Collins  et 
ux,  V.  The  City  of  Council  Bluffs,  82  Iowa,  824. 

226.  The  court  refused  in  the  present  case 
(which  was  an  action  for  damages  for  per- 
manent injuries  to  the  plaintiff,  caused  by 
falling  into  an  excavation  for  a  building, 
while  passing  along  the  sidewalk  in  which  an 
opening  had  been  made),  to  disturb  a  yerdict  of 
$7,000  against  the  city,  on  the  ground  that  it 
was  excessive.  Bowell  v.  Williams  et  al,,  29 
Iowa,  210. 

227.  Rules  as  to  damages  for  personal  injury. 
When  the  jury,  in  the  light  of  the  facts,  has  re- 
turned a  verdict  estimating  the  damages  sus- 
tained by  a  personal  injury,  which  the  court 
below  has  refused  to  set  aside,  the  supreme 
court  will  not  interfere,  unless  an  abuse  of  dis- 
cretion is  made  manifest.  Breton  v.  Jefferson 
County,  16  Iowa,  889. 

228.  A  verdict  for  damages  for  a  personal  in- 
jury  sustained  by  reason  of  the  negligence  of  a 
common  carrier,  will  not  be  disturbed  by  the 
appeUate  court  on  the  ground  that  it  is  exces- 
sive, unless  it  is  manifest  and  clear  that  it  is  ex- 
cessive. Buss  y.  The  Steamboat  War  Eagle, 
14  Iowa,  864.  See  Qkerman  v.  The  Western 
Stage  Co.,  24  Ibid.  515. 

229.  A  new  trial  will  not  be  granted  on  the 
ground  that  the  verdict  is  exemplary  and  exces- 
sive, when  there  was  evidence  tending  to  show 
gross  negligence.  Williamsan  v.  Western  Stage 
Company,  Z4t  Iowa,  171. 

230.  Oononrxing  ▼erdicts.  The  fact  that 
two  verdicts  returned  in  a  cause  concur  will 


have  much  weight  in  determining  whether  the 
last  one  is  excessive.  Buss  v.  The  Steamboat 
War  Eagle,  14  Iowa,  864. 

231.  BzoessiTe  JudgmenL  It  is  error  to 
render  judgment  for  a  greater  amount  than  is 
claimed  by  the  petition.  Stiles  v.  Brown,  3  G. 
Gr.  589. 

232.  When  the  petition  prayed  for  judgment 
for  $70  and  did  not  ask  for  interest,  and  the 
appeal  bond  filed  in  the  cause  was  in  the  sum 
of  $75,  it  was  hM,  that  a  judgment  against  the 
principal  and  surety  for  the  sum  of  $80.50  was 
excessive.  Kra/use  v.  Hampton  et  oZ.,  11  Iowa, 
457. 

233.  Inconsiderable  error.  Where  on  ap- 
peal to  the  supreme  court  it  was  urged  that  the 
judgment  of  the  court  below  was  for  a  sum 
ranging  from  $2.88  to  $10.58  less  than  the  ap- 
pellant  was  entitled  to,  it  was  f^eld^  that  the  er- 
ror was  too  incoilslderable  to  warrant  a  reversal 
of  the  judgment  and  the  opening  of  an  expen- 
sive litigation  incident  to  a  new  trial.  {Bud- 
dington  v.  Knowles,  30  Conn.  26 ;  CaldtoeU  v. 
Boberts,  1  Dana,  855  ;  Van  Slyck  v.  ITogeboom,  6 
Johns.  270 ;  Hunt  v.  Burrel  et  al.,  5  Ibid.  186.) 
CaUanan  et  al.  v.  Shavo,  24  Iowa,  441. 

234.  Remittitur  of  excess.  An  excess  in  the 
judgment  of  the  district  court  may  be  remitted 
in  the  supreme  court,  and  judgment  be  rendered 
for  the  correct  amount.  Anderson  v.  Kerr,  10 
Iowa,  288 ;  MorriU  v.  MiOtyr,  8  G.  Gr.  104 ; 
MeNorton  v.  Akers,  24  Ibid.  869,  and  cases  in 
§  270,  title  Appeal,  Vol.  1,  p.  60. 

236.  A  judgment  for  an  amount  greater  than 
the  bill  of  particulars,  which  is  the  basis  of  the 
action,  is  erroneous,  but  may  be  corrected  by  a 
remittitur.  This  will  not  be  ordered  by  the 
supreme  court  in  the  absence  of  the  appellee 
Boberts  v.  Halperty,  Mor.  417. 

236.  Reducing  ▼erdict  Where  the  court 
reduced  the  amount  of  the  verdict  and  entered 
judgment  thereon.  Held,  that  the  judgment  de- 
fendant was  not  prejudiced  thereby  and  could 
not  complain.  Blakdy  v.  Bird,  12  Iowa,  601 ; 
Hamilton  v.  Barton,  20  Ibid.  505,  title  Appeal, 
Vol.  1,  p.  60. 

237.  Allegation  of  excess.  An  allegation  in 
a  motion  for  a  new  trial,  that  the  verdict  was 
against  the  weight  of  evidence.,  will  warrant  the 
setting  aside  of  a  verdict  on  the  ground  that  it 
was  excessive.  McNair  v.  McComber,  15  Iowa, 
868. 
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238.  Ooxreotion  of  ▼erdiot  If,  through  a 
mistake  on  the  part  of  the  jury  in  calculating 
interest,  or  their  failure  to  allow  interest,  the 
verdict  is  for  too  small  an  amount,  the  court, 
being  satisfied  of  the  correct  amount,  may  ren- 
der judgment  therefor,  if  the  defendant  elects 
to  submit  to  such  judgment,  rather  than  to  an 
order  granting  a  new  trial.  So,  on  the  other 
hand,  when  the  verdict,  through  mistake  or 
other  cause,  is  excessive,  the  court  will  deny  a 
motion  for  a  new  trial,  if  the  plaintiff^  is  willing 
to  remit  the  excess,  and  render  judgment  for 
the  true  amount.  GaUanan  v.  SJiaw,  24  Iowa,  441. 

239.  When  supreme  court  will  not  interfere. 
A  judgment  of  the  district  court  claitkied  to  be 
excessive  will  not  be  reversed  on  appeal  to  the 
supreme  court  until  after  a  motion  to  correct 
the  judgment  has  first  been  made  and  overruled 
in  the  court  below.  Dickey  v.  Harmon,  26  Iowa, 
501,  citing,  Rev.  1860,  §  8545. 

•  i.  Varianoe, 

240.  Variance  between  proof  and  pleadings. 

A  variance  between  the  description  of  a  note  in 
the  body  of  the  declaration,  and  the  copy  ap- 
pended as  an  exhibit  thereto,  is  not  sufficient 
ground  for  a  new  trial  when  the  copy  is  correct. 
Oa/rother  v.  Green,  Mor.  429. 

241.  A  misdescription  of  a  note  in  a  declara- 
tion is  not  sufficient  ground  for  a  new  trial  when 
the  record  shows  that  a  correct  copy  of  the  note 
was  appended  to  the  pleading.  Walker  <t  Eno 
V.  AyerSf  Mor.  200 ;  Madera  v.  Janes^  Ibid.  204. 

242.  Form  of  action:  judgment.  The  cause 
of  action  was  debt  and  the  judgment  in  form 
was  as  in  assumpsit.  Held,  that  it  was  not 
sufficient  ground  for  reversal.  Dame  v.  Mor- 
ford,  Mor.  99. 

243.  Variance  between  Judgment  and  ver- 
dict. A  judgment  will  not  be  reversed  be- 
cause of  a  variance  between  it  and  the  verdict, 
when  the  appellant  was  not  injured  by  such 
variance.      HatteTiback  v.  Iloekine,  12  Iowa,  109. 

244. between  original  notice  and  peti- 
tion. A  variance  in  the  amount  claimed  be- 
tween the  original  notice  and  the  petition,  each 
setting  up  the  same  cause  of  action,  is  not  suffi- 
^ent  to  reverse  the  judgment  when  it  is  shown 
that  the  defendant  was  not  prejudiced  thereby. 
Andereon  v.  Kerr  dfe  Lacy,  10  Iowa,  286. 

246. between  proof  and  allegations.    A 

variance  between  the  proof  and  allegations  of  a 
petition  will  not  be  sufficient  ground  for  a  new 


trial,  when  the  point  is  raised  for  the  first  time 
in  the  supreme  court.  Sckrimper  et  va,  v.  JJei2- 
man,  24  Iowa,  505. 

246. when  objection  to  variance  must 

be  made.  The  supreme  court  will  not  inter- 
fere with  the  ruling  of  the  court  below,  on  over- 
ruling a  motion  for  a  new  trial  based  upon  a 
variance  between  the  proof  and  allegations, 
when  it  does  not  appear  that  the  evidence  when 
offered  was  objected  to,  nor  that  any  instruction 
was  asked  calling  attention  to  the  variance,  and 
it  is  not  specifically  referred  to  in  the  motion 
for  a  new  trial.  Ibid. 

j.  Accident;  surpriee;  mistake, 

247.  When  new  trial  should  be  granted.  If 
by  any  reasonable  cause  a  party  has  been  una- 
ble to  present  the  merits  of  his  case  to  the  jury, 
a  new  trial  should  be  granted  him.  Janes,  Scott 
&  Go.  V.  Fennimore,  1  G.  Gr.  134. 

248.  Negligence  and  mismanagement  When 
a  judgment  against  the  plaintiffs  is  recovered  in 
the  court  below  by  reason  of  their  own  misman- 
agement and  neglect,  it  may  be  reversed  in  the 
supreme  court  at  their  cost.  Ibid. 

249.  A  new  trial  will  not  be  granted  upon 
an  application  which  shows  neglect  or  want  of 
preparation  of  cause  upon  the  part  of  the  party 
making  application.  McManus  v.  Finan,  4 
Iowa,  288. 

260.  Mistake.  On  the  trial  of  a  case  in  which 
the  defense  set  up  to  a  note  was  failure  of  con- 
sideration, it  became  necessary  to  prove  the 
failure  of  title  to  the  land  for  which  the  note 
was  given,  by  reason  of  a  judgment  against  the 
grantor,  execution  and  sale  thereon.  The  sher- 
iffs deed  offered  in  eivdence  did  not  identify 
sufficiently  the  execution  upon  whidi  the  sale 
was  made,  and  plaintiff  got  judgment.  On  the 
application  for  a  new  trial  it  was  shown  that 
within  three  days  after  the  trial  the  sheriff  exe- 
cuted to  his  grantee  a  new  deed,  supplying  the 
defect,  and  that  there  was  no  doubt  of  the  facta 
constituting  the  defense.  Held^  that  the 'court 
below  erred  in  refusing  a  new  trial.  Deere  dk 
Go.  V.  McGonndle,  15  Iowa,  269. 

261.  A  mistake  made  by  a  tliird  person  in  se- 
lecting a  paper  to  be  used  as  documentary  evi- 
dence on  the  trial  of  an  action  of  right,  when 
not  discovered  in  time  to  correct  the  same  be- 
fore the  conclusion  of  the  trial,  may  be  good 
cause  for  a  new  trial.  Floyd  dt  Undertoood  v. 
Hamilton,  10  Iowa,  552. 
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262.  Aocident  and  suzpilse.  To  entitle  a 
party  to  a  new  trial  under  sections  8112*  and 
8116  of  the  Revision  of  1860,  on  the  ground  of 
surprise,  he  must  show  that  he  was  prejudiced 
hy  the  judgment  rendered  on  the  former  trial, 
that  he  was  prevented  by  reason  of  such  acci- 
dent or  surprise  from  properly  defending  that 
action,  and  that  he  has  material  evidence  that 
he  could  not,  with  the  exercise  of  reasonable 
diligence,  have  discovered  and  produced  on  that 
trial.    Bichards  v.  NttckoUs,  19  Iowa,  555. 

263.  misrepresentation  by  ooimseL  •  A 

misrepresentation  made  by  counsel  in  a  cause,  to 
the  adverse  party,  or  the  maangement  of  the 
cause  for  the  plaintiff  by  the  same  counsel,  after 
he  has  been  retained  generally  for  the  defendant, 
does  not  affect  the  validity  of  the  decree  entered 
therein,  where  it  is  not  made  to  appear  clearly, 
that  the  defendant  was  thereby  taken  by  sur- 
prise, and  prevented,  notwithstanding  the  exer- 
cise of  reasonable  diligence,  from  preparing 
and  interposing  a  defense.  Humphrey  v.  Dar- 
Ungton  et  al.,  15  Iowa,  207. 

264. evidence   of  attorney.     A   party 

who  is  taken  by  surprise,  by  evidence  offered  oi^ 
the  trial  of  a  cause,  will  not  be  regarded  as  fail- 
ing to  exercise  diligence  in  procuring  evidence 
for  the  reason  that  he  refuses  to  place  his  attor- 
ney on  the  stand  as  a  witness  in  his  own  behalf. 
Alger  v.  Merritt,  16  Iowa,  121. 

266.  negligence.    A  new  trial  will  not 

be  granted  on  the  ground  of  surprise  of  the  un- 
successful party,  when  his  want  of  preparation 
was  the  result  of  his  own  negligence.  Keys  v. 
Ih'anciSy  28  Iowa,  321 ;  Busaell  v.  Nelson,  32  Ibid. 
215. 


266. 


mistake  of  law.     Nor  to  relieve 


from  results  flowing  from  a  mistake  of  law  on 
his  part.    RiLSHell  v.  IfeUon,  supra. 

*Sbo.  311^.  (Code  of  1873,1 2837.)  A  new  trial  la  a  re- 
examination In  the  same  court  of  an  issue  of  fact, 
after  a  verdict  by  a  Jurv,  report  of  a  referee,  or  a  de- 
cision by  the  court.  The  former  report,  verdict  or 
decision  shall  be  vacated,  and  a  new  trial  granted, 
on  the  application  of  the  party  aggrieved,  for  any  of 
the  following  causes  affecting  materially  the  substan- 
tial rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court.  Jury, 
referee,  or  prevailing  party,  or  any  order  of  court  or 
referee,  or  abuse  of  aiscretlon.  by  which  the  party 
was  prevented  from  having  a  fair  trial. 

2.  Misconduct  of  the  Jury  or  prevailing  party. 

8.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against. 

4.  Bxcessive  damages,  appearing  to  have  been 
given  under  the  influence  of  passion  or  of  prejudice. 

6.  Error  in  the  assessment  of  the  amount  of  re- 
covery, whether  too  large  or  too  small,  where  the 
action  is  upon  a  contract  or  for  the  injury  or  deten- 
tion of  property. 


267. 


tmavoidable    casualty :    sickness* 


In  an  application  for  a  new  trial,  based  upon 
the  ground  of  the  sudden  illness  and  consequent 
unavoidable  absence  of  the  unsuccessful  party, 
who  it  is  claimed  was  a  material  witness  in  his 
own  behalf,  it  must  be  shown  that  the  party 
and  his  attorney  have  not  been  guilty  of  any 
negligence  in  the  premises.  Whihoorth  et  al.  v. 
Murphy,  29  Iowa,  470 ;  McManus  v.  Humes,  6 
Ibid.  159. 

268. after  JudgmenL     In  a  proceeding 

under  section  3601  of  the  Revision  (§  3157,  Code 
of  1878),  to  vacate  a  judgment  and  obtain  a  new 
trial,  it  is  necessary  not  only  that  the  matters 
relied  upon  to  excuse  the  failure  to  defend  are 
sufficient,  but  that  the  facts  set  out,  as  consti- 
tuting a  defense,  shall  be  adjudged  sufficient  for 
that  purpose.    Brewer  v.  Holbam,  84  Iowa,  478. 

269.  That  the  defendant  left  home  with 
plenty  of  time,  and  in  the  expectation  of  return- 
ing, but  was  prevented  therefrom  by  sickness, 
constitutes  a  sufficient  excuse  for  his  failure  to 
appear  and  defend.  Ibid, 

260. impeachment.   It  seems  a  new  trial 

will  not  be  granted  for  the  purpose  of  impeaching 
a  witness  with  whose  testimony  the  applicant 
claims  he  was  surprised.  Wise  db  Handip  v. 
BosUy,  32  Iowa,  34;  Shepherd  v.  Brenton,  15 
Ibid.  84. 

k.  Newly-discovered  evidence. 

261.  General  rules;  diligence.  It  is  a  gen> 
eral  rule  that  where  newly-discovered  evidence 
is  expected  to  be  proved  by  a  witness  who  is 
called  and  examined,  no  new  trial  will  be 
granted,  it  being  the  duty  of  the  counsel  to  as- 
certain the  extent  of  the  witness'  knowledge 
when  he  is  on  the  stand.  Fanning  v.  McChaney, 
Mor.  398. 

8.  That  the  verdict,  report  or  decision  is  not  sus- 
tained by  sufQcient  evidence,  or  is  contrary  to  law. 

7.  Newly-discovered    evidence,  material    for  the 

Sarty  applving,  which  he  could  not,  with  reasonable 
iligence,  have  discoveredand  produced  at  the  trial. 

8.  Error  of  law  occurring  at  the  trial,  excepted  to 
by  the  party  making  the  application. 

Sec.  3116.  Where  the  grounds  for  a  new  trial  could 
not  with  reasonable  diligence  have  been  discovered 
before,  but  are  discovered  after  the  term  at  which 
the  verdict,  report  of  referee,  or  decision  was  ren- 
dered or  made,  the  application  may  be  made  by  pe- 
tition, filed  as  in  other  cases,  not  later  than  the 
second  term  after  the  discovery ;  on  which  notice 
shall  be  served  and  returned  as  an  original  notice, 
and  the  defendant  held  to  appear  as  in  an  original 
action.  The  facts  stated  in  the  petition  shall  be  con- 
sidered as  denied,  without  answer.  The  case  shall 
be  tried  as  other  oases,  by  ordinary  proceedings,  but 
no  petition  shall  be  filed  more  than  one  year  after 
the  finid  Judgment  was  rendered. 
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262.  When  a  new  trial  ifl  sought  on  the  groond 
of  newly-discovered  evidence,  the  best  proof 
should  be  adduced  to  show  that  such  evidence 
has  been  discovered,  where  it  is,  that  it  can  be 
had  at  the  proper  time,  that  it  is  material  and 
not  merely  cnmnlative,  and  that  a  failure  to 
procure  it  on  the  trial  was  not  occasioned  by 
negligence.   Reeves  v.  Royal  et  al.,  2  Q.  Gr.  451* 

263.  A  new  trial  should  not  be  granted  on  the 
ground  of  newly-discovered  evidence  unless  it 
is  of  a  character  calculated  to  produce  a  sub- 
stantial change  in  the  verdict,  nor  when  such 
evidence,  by  ordinary  diligence,  might  have  been 
produced  on  the  trial.  Miilard  v.  Singer,  2  G. 
Gr.  144. 

264.  A  new  trial  will  not  be  granted  upon  the 
ground  of  newly-discovered  evidence  when  the 
application  therefor  does  not  show  due  diligence 
to  obtain  the  testimony  of  the  witness  at  the 
original  trial.  ]l£ay.n  v.  Deaver,  1  Iowa,  216 ; 
Mather  v.  Butler  County,  38  Ibid.  250 ;  Alg&r  v. 
Merntt,  16  Ibid.  121. 

266.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly-discovered  evidence  unless  it 
appears  that  such  evidence  is  material ;  that  it 
was  unknown  to  the  party  making  the  applica- 
tion before  the  trial  and  could  not  have  been 
discovered  by  the  exercise  of  due  diligence. 
Lisher  v.  Pratt,  9  Iowa,  59 ;  Richards  v.  Nuckch, 
19  ibid.  555. 

266.  Application  should  be  aooompanied  by 
affidavits  of  witnesses.  An  application  for  a 
new  trial,  where  the  same  rests  on  the  fact  that 
testimony  material  and  important  has  been  dis- 
covered since  the  trial,  should  be  accompanied 
by  the  affidavit  of  the  newly-discovered  witness, 
where  it  can  be  procured,  in  which  should  be 
stated  the  facts  to  be  established  by  his  testi- 
mony, in  order  that  the  court  may  judge  whether 
the  new  facts  are  so  material  as  to  have  influ- 
enced the  verdict  of  the  jury  and  to  produce  a 
different  result  on  a  second  trial.  Manxx  v. 
Malony,  7  Iowa,  81 ;  Mays  v.  Beo/wr,  1  Ibid. 
216 ;  Carson  v.  Cross,  14  Ibid.  463 ;  lAsh^  v. 
Pratt,  9  Ibid.  59  ;  BuRy  v.  KuM,  30  Ibid.  275. 

267.  Cumulative  evidence.  Newly-discov- 
ered evidence  which  is  merely  cumulative,  or 
which  would  only  go  in  mitigation  of  damages, 
furnishes  no  sufficient  g^und  for  a  new  trial. 
Manix  v.  Malony,  7  Iowa,  81 ;  Mays  v.  DeoMr, 
1  Ibid.  216 ;  Sturgeon  v.  F^rron,  14  Ibid.  160 ; 
WUhelmiY.  Thorington,  Ibid.  537;  MeDaniels 
V.  Van  Fosen,  11  Ibid.  195 ;  Shepherd  v.  Brenton, 


15  Ibid. 84;  WUhelmi  v.  Leonard,!^  Ibid. 880; 
Keys  V.  Frands,  28  Ibid.  321. 

268.  The  general  rule  is  that  a  new  trial  will 
not  be  granted  upon  the  ground  of  newly-dis- 
covered evidence  which  is  merely  cumulative  in 
its  character ;  but  when  the  evidence  is  as  to 
some  fact,  which  is  specifically  distinct  and  bears 
upon  the  issue,  though  it  may  be  intimately 
connected  with  some  part  of  the  testimony  at 
the  trial,  it  will  not  be  considered  as  cumula- 
tive, and  may  constitute  sufficient  ground  for  a 
new  trial.    Alger  v.  Merritt,  16  Iowa,  121. 

269.  Statements  of  Judge.  Where  the  judge 
of  the  district  court,  in  connection  with  the 
overruling  of  a  motion  for  a  new  trial,  made  on 
the  ground  of  newly-discovered  evidence,  certi- 
fies that  such  evidence  was  merely  cumulative, 
such  statements  of  the  judge  will  be  accepted 
as  a  verity  in  the  absence  of  the  certification  of 
the  evidence  upon  which  the  case  was  tried. 
Seymour  v.  Soyt  db  Tabor,  23  Iowa,  19. 

270.  Admissions  of  opposite  party.  Admis- 
sions made  l>y  a  party  after  the  trial  of  a  cause 
may  constitute  sufficient  grounds  for  ordering  a 
new  trial.  Hoskins  v.  Hattenback  db  Charles,  14 
Iowa,  814. 

271.  But  a  judgment  will  not  be  reversed  and 
a  new  trial  granted  on  the  ground  of  newly-dis- 
covered evidence  which  consists  of  admissions 
that  are  merely  cumulative.  Wilhelmi  v.  Thor- 
rington,  14  Iowa,  537. 

272.  When  a  party  to  an  action  has  given 
evidence  therein,  in  his  own  behalf,  his  newly- 
discovered  admissions  and  conversations,  incon- 
sistent with  the  theory  off  his  defense,  as  devel- 
oped by  his  testimony,  will  not  be  considered  as 
impeaching  evidence  merely,  but  may  consti- 
tute sufficient  ground  for  a  new  trial.  Alger  v. 
MerriU,  16  Iowa,  121. 

273.  Impeaching  and  cumulative  evidence. 
When  a  new  trial  is  granted  to  enable  a  party 
to  obtain  testimony  which  is  impeaching  or  cumu- 
lative merely,  or  to  introduce  evidence  to  obtain 
which  no  proper  diligence  has  been  used,  or 
upon  affidavits  of  jurors,  showing  they  never 
consented  to  the  verdict,  the  court  does  not 
merely  exercise  a  discretion,  and  its  ruling  will 
be  reversed  by  the  appellate  court  without  hesi- 
tation.   Shepherd  v.  Brenton,  15  Iowa,  84. 

274.  Allegation  of  due  diligence:  ftu>ts  must 
be  alleged.  A  strong  case  should  be  made  to 
justify  the  granting  of  a  new  trial  on  the  ground 
of  the  newly-discovered  evidence  of  a  witness 
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who  was  subpoenaed  and  in  court  at  the  trial 
A  ganeral  allegation  that  the  partj  making  the 
application  has  used  due  diligence  to  obtain  the 
evidence,  is  not  sufficient ;  he  must  show  what 
he  did  do,  that  the  court  may  judge  of  the  suffi- 
ciency. Carton  V.  Cro9S,\^  Iowa, 468;  Darranee 
V.  Prelum,  18  Ibid.  806. 

276.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly-discovered  evidence,  when  the 
application  fails  to  show  that  adequate  diligence 
has  been  used.  EUbum  v.  MttUin,  22  Iowa,  498 ; 
Lisher  v.  Pratt,  9  Ibid.  59 ;  Richards  v.  NuekoUi, 
19  Ibid.  555. 

276.  In  an  application  for  a  new  trial  upon 
the  ground  of  newly-discovered  evidence,  the 
facts  showing  that  diligence  was  used  to  ascer- 
tain the  existence  of  such  testimony  must  be  set 
out ;  and,  when  practicable,  the  affidavit  of  the 
witness  should  accompany  the  application.  SuUy 
V.  KuM,  80  Iowa,  275 :  Mather  v.  Butler  County, 
83  Ibid.  250. 

277.  Technical  grounds.  In  a  proceeding  to 
obtain  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence,  the  application  must  be  based 
upon  meritorious  groands ;  and  when  it  is  ap- 
parent that  the  applicant  is  relying  upon  tech- 
nical grounds  rather  than  upon  the  merits,  and 
the  substantial  rights  of  the  parties  have  been 
once  fairly  settled  and  adjudicated,  a  new  trial 
will  be  refused.  McLain  v.  Laweon,  25  Iowa, 
277. 

278.  Mere  belief  that  new  efvidenoe  may  be 
obtained  does  not  constitute  knowledge  of  such 
evidence,  within  the  meaning  of  section  8112, 
Revision  of  1860,  making  newly-discovered  evi- 
dence a  ground  for  a  new  trial.  Alger  v.  Mer^ 
ritt,  16  Iowa,  121. 

279.  Zlvideiioe  dlsoorered  near  olose  of  the 
tenn.  Where  evidence  is  discovered  during 
the  term  at  which  a  cause  is  tried,  but  so  near 
the  close  thereof  that  an  application  for  a  new 
trial  cannot  be  made  before  adjournment,  it  may 
be  made  the  basis  of  a  petition  for  a  new  trial 
after  adjournment,  as  contemplated  by  section 
8116,  Revision  of  I860.*  Ibid. 

280.  Time  of  ol^ection.  If  objections  to  the 
sufficiency  of  newly-discovered  evidence  and  to 
the  affidavits  embodying  the  same,  are  not  pre- 
sented to  the  court  below  on  the  hearing  of  an 
application  for  a  new  trial,  they  cannot  be  made 

*  See  note  to  section  288,  ante,  wherein  seotion 
ferred  to  la  set  out. 


available  in  the  appellate  court.    Darranee  v 
Preston,  18  Iowa,  896. 

281.  Waiver  of  grounds.  A  party  does  not 
waive  his  grounds  for  a  new  trial,  because  of  sur- 
prise and  newly-discovered  evidence,  by  permit- 
ting the  trial  to  progress  to  verdict  without 
making  an  application  for  a  continuance,  unless 
the  fact  that  such  newly-discovered  evidence 
could  be  obtained  was  known  to  him  at  the  time 
of  the  trial.    Alger  v.  Merritt,  16  Iowa,  121. 

282.  Bzerolae  of  discretion.  When  a  new 
trial  is  granted  by  the  district  court,  upon  the 
ground  of  newly-discovered  evidence,  which  is 
claimed  to  be  merely  cumulative,  and  to  dis- 
cover which  it  is  also  urged  that  due  diligence 
has  not  been  used,  the  supreme  court  will  not 
interfere  unless  it  is  made  manifest  and  clear 
that  the  evidence  is  purely  cumulative,  or  that 
due  diligence  is  not  shown.  Alger  v.  Merritt,  16 
Iowa,  121. 

283.  An  application  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  is  ad- 
dressed to  the  discretion  of  the  court  below. 
Maps  V.  Dea/eer,  1  Iowa,  216. 

284.  The  action  of  the  court  below  in  grant- 
ing a  new  trial,  on  the  ground  of  surprise  and 
newly-discovered  evidence,  will  not  be  disturbed 
unless  the  discretion  confided  to  the  court  in 
such  cases  is  clearly  shown  to  have  been  abused. 
Pickering  v.  KirkpcUriek  et  al.,  82  Iowa,  168. 

e.  Finding  of  facts. 

286.  Oase  may  be  refvie wed.  thereon  as  on 
motion  for  new  triaL  Where  a  question  of  fact 
is  tried  by  the  court,  and  its  decision  thereon 
reduced  to  writing,  the  appellate  court  may  re- 
view the  finding  of  the  court  on  such  question, 
as  on  a  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  against  the  evidence  ;  but  in 
order  to  warrant  such  review  all  the  evidence  on 
which  the  finding  of  the  court  below  was  had 
must  be  before  the  appellate  court.  Danforth, 
Dcms  dk  Co.  V.  Carter  db  May,  4  Iowa,  280 ;  Bos- 
scan  V.  Fine,  1  Ibid.  98 ;  Toothaker  v.  Moore,  9 
Ibid.  468 ;  8neU  v.  mmmeU,  8  Ibid.  281. 

286.  Finding  of  facts  necessary  under  Re- 
vision of  1860.  When  a  cause  is  tried  by  the 
court  instead  of  a  jury,  and  no  special  finding  of 
facts  is  requested  by  either  party,  nor  a  motion 
made  for  a  new  trial,  for  the  reason  that  the 
finding  of  the  court  is  contrary  to  the  evidence, 
the  supreme  court  will  not  review  such  finding 
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though  all  the  evidence  ia  presented  in  the 
record*  Wwrnw,  admr.  v.  Pace  et al.,  10 Iowa, 
891. 

287.  A  judgment  of  the  court  below,  without 
the  interyention  of  a  jury,  will  not  be  reversed 
by  the  supreme  court,  even  when  the  evidence 
is  all  on  the  record,  in  the  absence  of  a  finding 
of  facts,  and  a  motion  for  a  new  trial.  Follow- 
ing Warner  Y.Pace,  10  Iowa,  391,  and  Cooner  d 
Oo.  V.  Ga8ion,  Ibid.  512 ;  Boberts  v.  Haut,  12 
Ibid.  345. 

288.  Force  of  finding.  The  finding  of  facts 
by  a  court  is  like  the  verdict  of  a  jury,  and  to 
justify  the  appellate  court  in  setting  it  aside  as 
contrary  to  evidence,  it  must  be  so  manifestly 
against  the  evidence  as  to  leave  no  well 
grounded  doubt  that  it  is  so.  Danforth,  Davis 
<ib  Go.  V.  Carter  <&  May,  4  Iowa,  230 ;  Humphreys 
V.  Ebyt,  4  G.  Gr.  245 ;  Bellamy,  Bradley  <&  Me- 
Mahin  v.  Baud,  11  Iowa,  286  ;  WeUer,  admr,  v. 
Hawes,  19  Ibid.  443;  Pea/rson  v.  MirUum,  18 
Ibid.  36.  Or  a  decree  in  equity.  Jeteett  db  Love- 
joy  V.  MUler  &  Fuller,  12  Iowa,  85 ;  Johnston  v. 
Johnston  et  al.,  19  Ibid.  74 ;  HaUam  v.  Haywood, 
21  Ibid.  398;  Goldsmith  et  al,  v.  Boersch,  28 
Ibid.  351. 

289. by  referee.  The  same  rule  pre- 
vails as  to  the  finding  of  facts  by  a  referee  to 
whom  the  cause  has  been  referred.  Phillips  v. 
BiLsJiy  16  Iowa,  593 ;  Childs  v.  Showers;  Johnston 
et  al.  V.  Johneton  et  al. ;  Whieher  dc  Thompson  v. 
Steamboat  Ewing,  21  Ibid.  240 ;  WhiU  v.  Poor- 
man,  2^l\i\di.\(^. 

290.  Where  an  equitable  cause  triable  by  the 
first  method,  was,  by  consent  of  parties  in  open 
court,  referred  to  referees,  both  as  to  law  and 
fact,  with  full  power  to  settle  the  issues,  and  to 
make  a  report  of  their  findings  at  the  next  term ; 
and  the  referees  did  afterward  find  the  ultimate 
facts  in  favor  of  the  plaintiffs,  and  that,  as  a 
matter  of  law,  the  relief  asked  should  be 
granted,  but  did  not  return  any  of  the  evidence 
taken  before  them,  and  there  was  no  effort  made 
by  the  defendant  to  have  tho  testimony  so  taken 
certified  or  brought  before  the  court,  but  sub- 

*  The  above  rule  has  been  changed  by  the  fol- 
lowing, sectiou  1,  chap.  49,  Laws  of  1866 : 

"  It  shall  not  be  necessary  Id  order  to  authurlze 
the  supreme  court  of  this  State  to  review  and  re- 
verse on  appeal,  a  Judgment  of  the  district  court,  on 
the  ffrounas  of  errors  of  law  committed  by  the  Judge 
of  the  court  below  on  trial,  that  a  motion  for  a  new 
trial  on  this  ground  shall  have  been  made  in  such 
court  below.^'  This  act  was  evidently  designed  to 
repeal  the  ruling  established  by  TTamer,  admr,  v. 
Pace  et  oi.,  and  the  cases  following  it. 


mitted  the  cause  upon  motion  to  set  aside  and 
confirm  the  report ;  and  the  answer  bore  upon 
its  face  many  facts  tending  to  sustain  the  find- 
ing of  the  referees,  the  supreme  court  refused 
to  interfere,  and  affirmed  the  judgment.  Golden 
db  Go.  V.  Gole  et  al.,  19  Iowa,  565. 

291.  Presumptions.  When  the  evidence  sub- 
mitted to  the  court  below,  on  the  hearing  of  an 
application  for  a  new  trial,  is  not  embraced  in 
the  record,  the  appellate  court  will  presume 
that  it  is  sufficient  to  warrant  the  finding  of  the 
court  upon  a  question  of  fact.  Darranee  v. 
Preston,  18  Iowa,  396.  See,  further.  Practice, 
post,  and  Appeal,  ante, 

292.  When  finding  will  not  be  disturbed. 
Where  the  testimony  is  confiicting  and  nicely 
balanced,  the  supreme  court  will  not  disturb 
the  finding  of  the  court  below.  Burlington  Gas- 
light Compa/iiy  v.  Greene,  Tftomas  &  Go.,  22  Iowa, 
508. 

293.  Sufficienoy  of  evidenoei  The  suffi- 
ciency of  evidence  to  sustain  a  finding  and  judg- 
ment by  the  court  considered  and  determined. 
Gounty  of  Keokuk  v.  Alexander  et  al.,  21  Iowa, 
377 ;  Anderson  et  al,  v.  Simpson  et  al..  Ibid.  399. 

294.  Reoord  must  oontain  finding.  The 
supreme  court  will  not  review  the  judgment  of 
a  court  below  in  an  action  at  law  when  the  rec- 
ord does  not  disclose  a  finding  of  facts  by  the 
court,  on  a  motion  for  a  new  trial.  Shaw,  John^ 
son,Wood  <&  Go,  v.  Standring,  17  Iowa,  584. 

IV.  Chancbrt  Proceedtngb. 

296.  In  chanoery  oauses  no  motion  necessary. 
A  motion  for  a  new  trial  is  not  necessary  in 
chancery  cases  tried  by  the  first  method  or  when 
the  appeal  is  from  an  order  of  the  court,  duly ' 
excepted  to  at  the  time,  and  from  which  the 
Revision  allows  an  appeal  to  be  taken.  Rind- 
skoff  Bros.  &  Co,  v.  Lyman,  sheriff,  16  lo'v^a,  260 

296.  Rule  in  chancery.  The  rule  that  a 
judgment  will  not  be  reversed  when  the  erroi 
does  not  affirmatively  appear  of  record,  applies 
to  cases  at  law  and  not  to  appeals  in  chancery. 
Austin  d  Spicer  v.  Galpeeter  et  al,  2  G.  Gr.  131 

297.  In  equitable  actions  tried  as  ordinary. 
In  the  review  of  equitable  actions  tried  by  the 
second  method  of  trying  equitable  actions,  the 
supreme  court  is  limited  to  the  correction  of  er- 
rors at  law  the  same  as  in  an  ordinary  action, 
and  the  finding  of  the  court  below  on  the  facts 
will  be  treated  the  same  as  the  verdict  of  a  jury. 
MaUory  v.  Luscombeet  al.,  31  Iowa,  269. 
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298.  RefuBid  to  strike  affidavit.  The  lefnaal 
of  the  court  to  sLrike  from  an  answer  in  chan- 
cery the  affidavit  of  reapondent,  or  to  itiike  from 
sach  an  answer  redundant  matter,  is  not  a  sub- 
ject upon  which  to  assign  error.  Buel  y.  Lake, 
8  Iowa,  551. 

299.  to  treat  sworn  answer  asevidenoe. 

The  ref  usal-of  the  court  below  to  treat  the  sworn 
answer  in  chancery  as  evidence,  will  not  be  re- 
garded as  a  sufficient  cause  for  a  reversal  of  the 
decree,  when  4he  record  shows  that  after  giving 
to  such  answer  its  proper  effect,  the  decree  is 
sustained  by  the  evidence.  White  v.  EdmpUm, 
10  Iowa,  288. 

300.  Oourt  of  equity  may  grant  new  trial  in 
aotlon  at  law.  A  court  of  equity  may  grant  a 
new  trial  in  an  action  at  law,  and  will  do  so, 
only  when  the  court  having  jurisdiction  of  the 
cause  has  ceased  to  have  power  to  grant  a  new 
trial,  and  when  sufficient  ground  is  shown  to 
entitle  the  complainant  to  the  same  in  the  main 
action,  together  with  a  clear  and  satisfactory 
reason  why  the  application  was  not  made  to  the 
court  within  the  time  within  which  it  was  com- 
petent to  grant  it.  IHxan  v.  Chraham  et  ai.,  16 
Iowa,  310. 

301.  A  court  of  equity  will  direct  a  new  trial 
in  an  action  at  law,  in  a  case  where  such  trial 
would  have  beim  ordered  by  the  court  wherein 
the  judgment  was  rendered  if  timely  application 
had  therein  been  made,  provided  proper  reasons 
are  shown  why  such  application  was  not  made, 
or  the  grounds  of  equitable  interference  arose 
after  the  time  had  expired  for  the  court  wherein 
the  action  was  tried  to  grant  relief.  Bowen  v. 
Troy  Portable  Mill  Co.,  81  Iowa,  460 ;  Hoehim 
V.  Hattenback  d  Charles,  14  Ibid.  314. 

302.  To  justify  a  court  of  equity  in  interfer- 
ing with  a  judgment  at  law,  the  evidence  should 
make  it  appear  clearly  and  unequivocally  that 
such  jud^rment  was  fraudulently  and  wrongfully 
obtained,  without  negligence  or  fault  on  the 
part  of  the  judgment  defendant.  Johnson  v. 
Lyon  et  al.,  14  Iowa,  431 ;  remarks  of  DiiiLON, 
J.,  in  Diaon  v.  Graham,  16  Ibid.  810. 

303. decree  by  defsnlt.  Where  a  de- 
fendant, who  was  erroneously  ruled  to  answer, 
but  afterward  obtained  upon  his  own  application 
an  extension  of  time,  failed  to  answer  within 
the  time  allowed,  whereupon  a  decree  by  de- 
fault was  entered.  Held,  that  the  error  com- 
mitted by  the  oourt  below  extending  the  time 
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was  not  sufficient  gxonnd  for  reversaL    Soek  it 
al.  y.  WaUace  et  al„  15  Iowa,  879. 

Z04m  As  to  the  interference  of  equity,  to  set 
aside  a  judgment  at  law,  on  the  ground  that  the 
judgment  debtor  allowed  it  to  go  by  default, 
supposing  that  plaintiff  had  made  an  agreement, 
not  to  take  judgment  against  him,  see  Johnson 
y.  Lyon,  14  Iowa,  481 ,  and  Humphrey  v.  Dor- 
lington,  15  Ibid.  207. 

306.  Praotice.  The  supreme  court  wiU  not 
interfere  with  a  decree  rendered  in  a  chancery 
cause  upon  the  ground  that  the  court  errone- 
ously refused  to  suppress  a  deposition,  when 
the  decree  is  sustained  by  the  evidence  em- 
braced in  the  depositions  to  which  no  objec- 
tions were  urged.  Oreither  y.  Alexander  et  al„ 
15  Iowa,  470 ;  Teeonie  Bank  v.  Harvey  et  ai.,  16 
Ibid.  141. 


306. 


decree  of  Ibreolosure.     A  decree 


of  foreclosure  will  not  be  reversed  because  of 
defects  in  the  form  thereof  if  ol^jections  to  such 
defects  have  not  been  presented  and  passed  upon 
by  the  court  below.  TVeiber  et  al.  v.  Shaffer  et 
al.,  18  Iowa,  29, 

307.  Newly-disoovered  efvidenoe.  When  it 
would  be  proper  for  a  court  of  law  to  grant  a 
new  trial  on  the  ground  of  newly-discovered 
evidence,  if  the  application  is  made  while  the 
court  has  power  so  to  do ;  it  is  equally  proper 
for  a  court  of  equity  to  decree  a  new  trial  when 
the  application  is  made  on  the  ground  of  evi- 
dence discovered  after  the  court  of  law  ceased 
to  have  power  to  grant  it.  Hoshins  v.  Hatten- 
back  d  Charles,  14  Iowa,  814. 

308.  Bill  in  equity,  for  a  new  trial  at  law, 
filed  after  a  delay  of  four  or  five  years,  and  after 
an  appeal  at  law  taken,  but  not  diligently  prose- 
cuted ;  but  not  showing  any  diligence  used  to 
obtain  the  testimony,  at  the  former  trial,  nor 
producing  the  affidavits  of  the  newly-discov- 
ered witnesses,  as  to  tlie  facts  to  be  proved  by 
them,  or  showing  any  reason  for  the  omission ; 
such  newly-discovered  evidence,  seeming  to  be 
chiefiy  impeaching.  Held,  that  the  court  below 
did  not  err  in  dismissing  the  bill.  Diaan  v. 
Graham  et  al.,  16  Ibid.  310. 

309.  Application  in  equity  for  a  new  trial 
refused,  where  the  party  did  not  show  sufficient 
reasons  for  not  availing  himself  of  the  evidence, 
in  the  former  trial.  Rieha/rds  y.  NtickdUs,  19 
Iowa,  555. 
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The  Motion  -—  Grounds  for  New  Trial. 


See  further  as  to  new  trials  and  practice  con- 
nected therewith,  title  Practice,  sub-title  Prac- 

TICB  OK  AFPBAIi. 


NBW  TRIAL  IN  ORIMINAI.  OA8B& 

(For  analogous  principles  as  applied  to  dvil 
actions,  see  previous  title.  New  Trial  in  Ciyil 
Oases  ;  also  Criminal  Law.) 
I.  The  Motion. 
IL  Grounds  for  New  Trial. 
a.  In  general, 
h.  MUconduct  of  jury, 
c,  V&rdiet  unsupported  hy  evidence. 
d»  Newly-discovered  endence. 
e.  Giving  and  refusing  instructions. 


I.  The  Motion. 

1.  Prisoner's  presence.  While  it  is  better 
that  the  defendant  should  be  present  when  a 
motion  for  a  new  trial,  in  a  criminal  case,  is 
made  and  passed  upon  bj  the  court,  it  is  not 
clear  that  it  is  necessary.  J^cUe  of  Iowa  v. 
Decklotts,  19  Iowa,  448. 

2. offer  to  reconsider.    But  when  the 

prisoner  objected  to  sentence  on  the  ground 
that  he  was  not  in  court  when  the  motion  for  a 
new  trial  was  made  and  determined,  and  the 
court  offered  to  again  consider  and  to  hear  a 
re-argument  of  the  motion,  it  was  held,  that 
there  was  no  error  to  the  injury  of  the  prisoner. 
Ibid. 

3.  Practice.  When  the  errors  below  pertain 
chiefly  to  the  motion  for  a  new  trial  the  judg- 
ment will  not  be  arrested,  but  a  venire  de  novo 
will  be  awarded.    Ray  v.  State,  1  G.  Gr.  816. 

4.  Where  a  change  of  venue  has  been  taken 
and  the  transcript  of  the  court  from  which  such 
change  was  taken  was  not  appended  to  the  in- 
dictment, it  was  Tieldy  that  this  could  not  avail 
the  defendant  after  trial  and  yerdict,  and  that 
the  motion  in  arrest  of  judgment  was  properly 
overruled.  T?ie  State  of  Iowa  v.  Sharp,  3  Iowa, 
454. 

II.  Grounds  FOR  New  Trial. 

a.  In.  general, 

6.  Transcript  on  change  of  venua.  An 
omission  of  the  clerk  in  certifying  a  record  on 
change  of  venue  in  a  criminal  cause  to  state  the 
name  of  the  judge  presiding,  and  that  the  grand 


jury  was  lawfully  sworn,  etc.,  at  the  time  the 
indictment  was  found,  cannot  be  assigned  for 
error.  Waukonchawneeka/uiy,  The  United  States, 
Mor.  832. 

6.  Srror  in  indictmenL  A  judgment  against 
a  person  on  an  indictment  for  larceny  will  not 
be  disturbed  merely  because  among  the  things 
stolen  there  was  an  item  which  was  not  the  sub- 
ject of  larceny,  if  it  appears  by  the  record  that 
the  exclusion  of  that  item  could  not  reduce  the 
nature  of  the  offense,  nor  materially  lessen  the 
amount  of  the  fine.  Warren  v.  The  State,  1  G. 
Gr.  106. 

7.  Loss  of  indlctmenL  That  the  indictment 
was  mislaid  or  stolen  after  the  trial,  and  could 
not  be  sent  up  with  the  writ  of  error,  is  not 
suflScient  ground  for  a  reversal  of  the  judgment 
below.    Smith  v.  StaU,  4  G.  Gr.  189, 

8.  Verdict  under  erroneous  plea.  To  an 
indictment  for  selling  intoxicating  liquors  with- 
out a  license,  the  defendant  pleaded  that  he  had 
a  license,  and  issue  was  joined  upon  that  plea, 
and  upon  that  issue  the.  jury  found  the  defend- 
ant guilty,  hdd^  that  the  plea  should  have  been 
"  not  guilty  ; "  that  the  State  should  not  have 
joined  issue  upon  any  other  plea  and  that  the 
verdict  and  judgment  rendered  under  such  an 
issue  should  have  been  arrested.  Peters  v.  The 
State,  3  G.  Gr.  74. 

9.  Recalling  -witness  after  jury  has  retired. 
A  jury  having  retired  to  consider  upon  their 
verdict,  upon  the  trial  of  an  indictment  for  re- 
tailing intoxicating  liquors,  and  having  been 
absent  about  four  and  a  half  hours,  came  into 
court  and  stated  that  they  could  not  agree  on 
the  testimony  of  certain  witnesses.  One  of  the 
witnesses  was  brought  into  court,  and  the  court 
directed  the  jury  to  examine  the  witness.  The 
jury  then  wished  to  know  of  the  witness 
whether  he  purchased  the  liquor,  for  the  sale 
of  which  the  defendant  was  indicted,  within  the 
year  next  preceding  the  indictment.  The 
witness  then  repeated  his  evidence  as  near  as 
he  could,  as  he  stated.  The  fcounsel  proposed 
to  examine  the  witness,  which  was  prohibited 
by  the  court,  the  court  ruling  that  it  was  for 
the  jury  alone  to  inquire  of  the  witness  as  to 
what  his  testimony  was.  The  counsel  for  the 
State  and  for  the  defendant  then  disputed  about 
the  testimony  of  the  witness,  whereupon  the 
court  stated  to  the  defendant's  counsel,  the 
counsel  for  the  State,  and  to  the  jury,  that  the 
witness  had  before  sworn  that  it  was  within  the 
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jear  that  the  liquor  was  sold,  and  that  it  was  00 
written  on  his  minutes.  The  counsel  again 
insisted  on  interrogating  the  witness  which  was 
again  prohibited  bj  the  court.  Held,  1.  That  from 
tlie  foregoing  statement  it  was  not  apparent 
that  the  court  instructed  the  jury  upon  the  facts 
of  the  case,  or  that  the  jury  was  misled  by  what 
transpired.  2.  That  the  refusal  to  allow  counsel 
to  interrogate  the  witness  was  within  the  dis- 
cretion of  the  court,  and  was  not  good  ground 
of  error.    Herring  v.  State  oflotoa,  1  Iowa,  205. 

10.  Oonsolidation  of  Judgments.  Where, 
under  section  081  of  the  Code  of  1851,  separate 
judgments  are  rendered  by  a  justice  of  the  peace 
against  a  defendant  charged  with  retailing  in- 
toxicating liquors,  the  district  court,  on  affirming 
the  judgment  of  the  justice,  possesses  no  author- 
ity to  consolidate  the  judgments,  and  render  a 
new  judgment  against  the  defendant  and  his 
sureties  on  the  appeal  bond.  Bawrose  v.  8ta;te 
of  Iowa,  1  Iowa,  874. 

11.  Qemanl  rule  as  to  granting.  When,  from 
a  view  of  all  the  equitable  circumstances,  it  is 
evident  that  the  defendant  in  a  criminal  case, 
without  fault  on  his  part,  has  not  had  a  f uH 
and  impartial  trial,  a  new  trial  will  be  ordered, 
although  no  one  of  those  circumstances  amount 
to  error  in  law.  Trulock  v.  State,  1  Iowa,  515, 
and  see  T?ie  Staie  v.  Tomtmeon,  11  Ibid.  401 ;  The 
State  V.  ColUne,  20  Ibid.  85. 

12.  Greater  latitude  should  be  allowed  to  the 
party  claiming  a  new  trial  in  a  criminal  than  in 
a  civil  cause ;  and  all  the  reasoning  that  could 
apply  in  favor  of  an  interference  with  the  ver- 
dict in  a  civil  cause  would  apply  with  still 
greater  force  to  criminal  trials.  Staie  v.  Tom- 
Uneon,  11  Iowa,  401 ;  State  v.  Elliott,  15  Ibid.  72. 

13.  Where  an  affidavit  for  an  appeal  in  a 
criminal  case  shows  error,  which  is  not  contro- 
verted by  the  return  of  the  justice,  the  applicant 
should  be  granted  a  new  trial.  Miller  v.  State, 
4  Iowa,  505. 

14.  Jury  of  less  than  twelve.  It  is  compe- 
tent for  the  legislature  to  provide  for  the  trial 
of  non-indictable  offenses  in  inferior  courts  by  a 
jury  of  less. than  twelve  men.  Hence  a  new 
trial  cannot  be  gpranted  on  that  ground.  Bryan 
V.  The  State,  4  Iowa,  849. 

16.  Place  of  holding  court  Where  it  was 
moved  to  arrest  a  judgment  in  a  criminal  case, 
for  the  reason  that  the  court  to  which  the  in- 
dictment was  presented,  was  not  held  at  the 
place  fixed  by  law  for  holding  the  same ;  and 


where  it  appeared  from  the  record,  that  the 
court-house  was  in  a  ruined  and  dilapidated  con- 
dition ;  that  the  court  was  first  convened  at  the 
court-house,  and  owing  to  the  condition  of  the 
same,  adjourned  to  the  university  building,  at 
which  place  the  court  was  sitting  when  the 
indictment  was  presented.  Held,  that  sufficient 
appeared  from  the  record  to  justify  the  appellate 
court  in  assuming  that  the  court-house,  owing 
to  its  condition,  was  an  improper  place  for  hold- 
ing court ;  and  that  the  county  court  provided 
for  the  use  of  the  district  court  the  university 
building,  or  that  the  same  was  provided  by  the 
sheriff  for  the  use  of  the  court,  upon  the  failure 
of  the  county  court  to  provide  a  place  for  hold- 
ing the  court.  The  State  v.  SheUedy,  8  Iowa, 
477. 


16.  Presumption.  In  the  appellate  court  it 
will  be  presumed  that  the  district  court  did  its 
duty,  and  unless  the  contrary  is  made  to  appear 
affirmatively,  the  judgment  will  not  be  dis- 
turbed. Ibid, 

17.  as  to  rejection  of  evidence.    When 

the  record  shows  that  on  the  trial  of  a  criminal 
action,  one  declaration  of  the  defendant  was  ad- 
mitted in  evidence,  and  that  subsequent  declara- 
tions or  conversations  were  offered,  but  it  does 
not  appear  affirmatively  that  they  related  to  the 
same  subject,  or  were  necessary  to  explain  or 
make  the  declaration  admitted  fully  understood, 
the  supreme  court  will  presume  that  the  evl 
dence  was  properly  rejected  by  the  court  below. 
The  State  of  Iowa  v.  Vance,  17  Iowa,  138. 

18.  Oonviotion  under  indictment  cpntaining 
several  counts.  In  a  criminal  case  where  there 
is  a  general  verdict  of  guilty,  on  an  indictment 
containing  several  counts,  if  any  one  of  them  is 
good,  the  judgment  will  be  supported.  2^  State 
V.  SluOedy,  8  Iowa,  477. 

19.  Failure  to  poUJury.  Section  8020  of  the 
Code  of  1851  was  directory  ;  and  the  failure  on 
the  part  of  the  court  to  have  the  names  of  the 
jurors  called  when  they  returned  into  the  box 
with  their  verdict,  for  the  purpose  of  receiving 
further  instructions,  was  not  such  an  error  as 
to  call  for  a  reversal  of  a  judgment,  unless  it  is 
made  to  appear  that  by  such  failure  some  pre 
judice  has  resulted  to  the  defendant.  The  State 
of  lovoa  V.  Burge,  7  Iowa,  255. 

20.  Retirement  dijaxy  with  papers.  Where, 
in  a  criminal  action,  the  jury,  upon  retirement 
to  consider  their  verdict,  took  with  them  the 
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pA^etn  in  the  case,  including  the  information, 
transcript  fh>m  the  Justloe  before  whom  the 
prosecution  was  originally  commenced,  and 
ttanteript  on  the  change  of  venue.  Including  the 
affidavits  for  the  change,  it  was  hdd,  that  this 
would  not  work  a  reversal  of  the  judgment 
when  it  was  not  shown  that  any  of  the  jurors 
examined  the  papers  nor  that  any  prejudice  re- 
sulted to  the  defendant.  The  State  of  Iowa  v. 
GibMn,  29  Iowa,  295.  See,  further,  CmMiNAt. 
Law  —  "  /*.  Conduct  of  jury"  vol.  I,  p.  827. 

^1.  Defective  grand  Jury  list  A  judgment 
against  the  defendant  in  a  criminal  prosecution 
willnot  be  reversed  on  the  ground  that  one  of 
the  names  upon  the  list  of  grand  jurors,  as 
drawn,  does  not  appear  upon  the  list  returned 
by  the  judges  of  election  for  that  year,  when  it 
is  not  shown  but  that  the  proper  steps  were 
taken  by  the  court  below  to  correct  this  error, 
and  thuiji  have  impaneled  a  legal  grand  jury. 
The  State  v.  Hart,  29  Iowa,  268. 

See,  further,  CRiMrnxL  Law,  sub-tit.  Gbaio) 
Jury,  vol.  I,  p.  292. 

22.  Defective  minutes  before  grand  Jury. 

When  the  record  discloses  that  on  the  trial  of  a 
criminal  cause  a  paper  was  produced  which, 
although  not  attached  to  the  indictment,  was 
claimed  to  be  the  minutes  of  the  evidence  of 
witnesses  examined  before  the  grand  jury,  but 
does  not  set  out  all  the  evidence  touching  its 
identity,  the  supreme  court  will  not  interfere 
with  the  ruling  of  the  court  holding  it  suffi- 
ciently identified  to  authorize  the  introduction 
of  a  witness  whose  name  was  upon  the  indict- 
ment and  whose  evidence  before  the  grand  jury 
was  set  out  in  said  minutes.  State  of  Iowa  v. 
Pogtievmt,  14  Iowa,  446. 

23.  When  the  admission  or  absence  of  evi- 
dence would  not  have  affected  or  controlled  the 
verdict,  and  the  verdict  is  sustained  by  the  <^lear 
and  conclusive  nature  of  the  evidence  properly 
admitted,  the  supreme  court  will  hesitate  before 
reversing  a  judgment  upon  the  ground  that  such 
evidence  was  improperly  admitted.  State  of 
Iowa  V.  Knight,  19  Iowa,  94. 

24.  Brror  "without  prcdndloe.  The  admis- 
sion of  evidence  that  could  have  worked  no 
prejudice  to  the  defendant  will  not  operate  to 
reverse  the  case.  The  State  v.  Shean,  32  Iowa,  88. 

26.  improper  question.    The  refusal  of 

the  court  below  to  sustain  an  objection  to  an 
improper  question  addressed  to  a  witness,  is  no 


cause  for  reversal  if  the  objecting  party  was 
not  prejudiced  by  the  answer  thereto.  State  of 
Iowa  V.  Qroome,  10  Iowa,  908. 

26. erroneous  assumption.    A  prisoner 

will  not  be  concluded  by  an  erroneous  assump- 
tion by  his  own  counsel  which  resulted  to  his 
prejudice,  but  a  judgment  will  not  be  reversed 
when  it  is  apparent  on  the  record  that  such 
assumption  did  not  operate  to  his  injury.  The 
State  of  Iowa  v.  Turner,  19  Iowa,  144. 

27.  Insuffioient  verdict:  no  bar  to  second 
tziaL  Where  a  verdict  is  insufficient  in  nut  re- 
sponding to  the  entire  indictment,  the  court  may 
set  it  aside,  and  try  the  prisoner  again  on  the 
same  indictment.  State  of  Iowa  v.  Bedman,  17 
Iowa,  829. 

28.  Where  a  verdict,  especially  one  intended 
to  be  a  verdict  of  guilty,  is  so  defective  and  un- 
certain that  the  court  does  not  know  for  what 
offense  to  pass  judgment,  it  may  be  set  aside  by 
the  court,  even  against  the  defendant's  objec- 
tion, and  such  proceeding  will  be  do  bar  to 
another  trial.  Ibid, 

29.  New  trial  should  be  ordered  where  the 
verdict  returned  on  the  trial  of  a  criminal  caase 
fails  to  pronounce  affirmatively  or  negatively  on 
all  facts  necessary  to  enable  the  court  to  give 
judgment,  and  where  no  order  has  been  made 
that  the  jury  retire  for  further  deliberation,  the 
defendant  is  not  entitled  to  a  discharge  but  the 
court  should  set  the  verdict  aside  and  order  a 
new  trial.  The  State  v.  Arthur,  21  Iowa,  822 ; 
The  State  v.  Turner,  19  Ibid.  144. 

h.  Misconduct  and  diequalification  of  jury. 

30.  Separation  and  conversation  of  Jurors. 
Where  a  motion  was  made  in  a  criminal  case 
for  a  new  trial,  upon  the  ground  that  after  the 
jury  had  retired,  and  before  they  returned  into 
court  with  tlieir  verdict,  two  of  the  jurors  sepa- 
rated from  their  fellows,  and  conversed  with 
other  persons  about  their  verdict ;  which  motion 
was  supported  by  an  affidavit,  which  alleged 
"  that  after  the  jury  retired  to  consider  their 
verdict,  in  the  above  cause  on  Monday  evening, 
and  before  they  had  returned  their  verdict  into 
court  on  the  Tuesday  momiug  following,  two  of 
the  jurors  separated  from  their  fellows  and  were 
in  the  office  of  the  affiant,  and  conversed  in  his 
presence  about  the  case;  and  that  afterward 
they  were  present  when  the  verdict  was  pre- 
sented to  the  court,"  which  motion  was  over 
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mled ;  and  where  it  appeared  from  the  record 
that  on  the  day  of  trial  the  parties  agreed  that 
the  jury  should  seal  up  their  verdict  after  agree^ 
ing  upon  it  and  retam  it  into  court  on  the  next 
morning,  and  that  on  the  next  morning  the  jury 
returned  a  written  and  sealed  verdict.  Hdd, 
that  the  affidavit  did  not  show  that  the  jurors 
conversed  with  other  persons,  and  that  there 
was  no  error  in  overruling  the  motion.  Saun- 
ders V.  Suae  of  Iowa,  2  Iowa,  230.  See  further, 
as  to  separation,  §  409  et  seq.,  vol.  I,  p.  327. 

31.  Affidavits  of  Jurors.  Jurors  cannot  be 
compelled  to  make  affidavits  showing  that  the 
jury  disregarded  or  refused  to  take  into  consid- 
eration the  instructions  of  the  court ;  nor  can 
the  declarations  of  jurors  be  received  to  prove 
such  facts.  Qrady  v.  State  of  Iowa,  4  Iowa,  461. 

32i particular  oaae^  Where  in  a  criminal 

case  the  defendant  filed  a  motion  for  a  new  trial 
for  the  following  reasons :  1.  That  the  verdict 
was  not  warranted  by  the  evidence.  2.  That 
the  verdict  was  contrary  to  law ;  which  motion 
was  sustained  by  an  affidavit  of  his  attorney, 
which  alleged  that  one  of  the  jurors  stated 
after  the  trial  that  the  jury,  on  finding  the  ver- 
dict, disregarded,  and  did  not  take  into  considera- 
tion the  instructions  of  the  court,  but  considered 
them  contrary  to  law,  and  that  they  were  not 
bound  to  consider  them;  and  that  said  juror 
refused  to  make  affidavit  to  the  above  statement, 
but  said  that  it  was  true;  which  motion  was 
overruled  by  the  court.  It  was  held  that  the 
motion  was  properly  overruled.  Qrady  v. 
StoUe  of  Iowa,  4  Iowa,  461. 

33. non-aasent  to  verdicL  Where,  three 

days  after  the  rendition  of  a  verdict,  the  defend- 
ant, in  support  of  his  motion  in  arrest  of  judg- 
ment, and  for  a  new  trial,  offered  the  affidavit 
of  one  of  the  jurors,  that  the  verdict  was  never 
assented  to  by  him,  it  was  held  inadmissible. 
State  V.  Douglaes,  7  Iowa,  418.  See,  further,  J  ubt 
AND  Verdict;  New  Tbials  in  Civil  Cases, 
ante. 

^4.  Reading  notes  of  testimony.  A  motion 
for  a  new  trial,  upon  the  ground  that  the  jurors, 
as  shown  by  the  affidavit  of  two  of  them,  had, 
during  their  retirement,  read  the  notes  of  the 
testimony  as  taken  by  one  of  the  attorneys  on 
the  trial,  was  properly  overruled ;  citing  Abel  v. 
Kennedy,  8  Q.  Gr.  47 ;  Shields  v.  Quffey,9  Iowa, 
822 ;  LangtDorthy  v.  Myers,  4  Ibid.  18 ;  State  of 
Iowa  vj  Aceola,  II  Ibid.  246.    See  further  as  to 


taking  papers  and  reading  them  in  jury  room, 
§  405,  et  seq,,  vol.  I.  p.  827. 

36.  Fresomption  in  favor,  of  zeg^LsaHtj.  The 
supreme  court  will  presume,  when  the  record  is 
silent,  that  the  jury  in  a  criminal  trial,  when 
they  retired  to  consider  upon  their  verdict,  were 
in  charge  of  a  sworn  officer.  The  State  of  lotoa 
V.  Pitts,  11  Iowa,  848. 

36.  Drinking  intoxicating  liquor.  When  a 
juror,  after  retiring  to  consider  upon  the  verdict* 
left  the  jury  room  in  charge  of  the  sheriff  and 
went  to  a  grocery  store,  where  he  procured  and 
drank  a  glass  of  ale  or  lager  beer,  after  which 
he  returned  to  the  jury  room  and  participated 
in  finding  the  verdict.  Held,  that  the  misconduct 
of  the  juror  constituted  sufficient  ground  to  set 
the  verdict  aside  and  grant  a  new  trial.  The 
State  of  Iowa  v.  Baldy,  17  Iowa,  89 ;  followed 
in  Ryan  v.  Harrow,  27  Ibid.  494. 

37.  The  fact  that  a  juror,  in  a  prosecution  for 
homicide,  during  the  progress  of  the  trial  used 
intoxicating  liquor,  combined  with  other  curative 
agents,  as  a  medicine,  without  medical  advice, 
will  not  vitiate  the  verdict  in  the  absence  of  any 
showing  that  it  was  so  used  without  the  knowl- 
edge of  the  prisoner  or  his  counsel,  or  that  its 
effects  were  intoxicating.  The  State  v.  Morphy, 
83  Iowa,  270. 

38.  Disqualification  of  Jurors.  Where  a^de- 
fendant  in  a  criminal  case  seeks  to  set  aside  a 
verdict  against  him,  on  the  ground  that  one  of 
the  jurors,  previous  to  the  trial,  had  formed 
and  expressed  an  unqualified  opinion  that  he 
was  guilty  of  the  offense  charged,  he  must 
show  by  the  record  that  the  juror  was  examined 
on  oath,  as  to  whether  he  had  formed  such  opin- 
ion ;  and  if  it  is  not  thus  shown  there  is  no 
ground  for  a  new  trial.  State  of  Iowa  v.  Shells- 
dy,  8  Iowa,  477. 

39.  An  appellant  cannot  complain  of  a  ver- 
dict, on  the  ground  that  one  of  the  jurors  had 
formed  and  expressed  an  unqualified  opinion  or 
belief  before  the  jury  was  impaneled  and 
sworn,  when  it  does  not  appear  that  the  juror 
was  examined  under  oath  as  to  whether  or  not 
he  had  formed  or  expressed  such  belief.  State 
of  Iowa  V.  Funek,  17  Iowa,  865. 

40.  Affida^l  of  defendant  On  a  motion  to 
set  aside  a  verdict  in  a  criminal  case,  on  the 
ground  that  one  of  the  jurors  had,  previously  to 
the  trial,  expressed  an  opinion  as  to  the  guilt  of 
the  defendant,  the  affidavit  of  the  defendant  ia 
not  sufficient  to  show  that  the  juror  was  exam- 
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ined  under  oath,  before  he  was  swom  ae  a  juror, 
to  ascertain  whether  or  not  he  had  formed  or 
expressed  such  an  opinion.  State  of  Imea  y. 
SheOedjf,  8  Iowa,  477. 

41.  Recital  in  reoocd.  The  recital  in  a 
joamal  entrj, that  "the jury  was  impaneled, 
tried  and  sworn,'*  is  not  sufficient  to  show 
that  they  were  examined  under  oath,  as  to 
whether  or  not  they  had  formed  or  expressed 
an  unqualified  opinion  or  belief.  State  of 
lofoa  y.  Funek,  17  Iowa,  865. 

c.  Yerdiet  uneupported  by  evidence, 

42.  When  the  evidence  upon  every  material 
charge  and  specification  in  the  indictment  was 
before  the  jury  a  new  trial  should  not  be 
granted  upon  the  ground  of  insufficient  proof. 
Winfield  ▼.  State  of  Iowa,  8  G.  Gr.  839. 

43.  Diflcreftion.  When  the  record  does  not 
show  that  there  was  not  sufficient  evidence  to 
Justify  the  verdict,  the  discretion  exercised  be- 
low in  refusing  a  new  trial  will  not  be  dis- 
turbed.   Decin  v.  Harris,  8  G.  Gr.  186. 

44.  Unoorroboirated  tastimoiiy  of  aocom- 
pttoe.  When  the  accused  has  been  found 
guilty  on  a  cximinal  char^  on  the  uncorrobo- 
rated testimony  of  an  accomplice,  a  new  trial 
should  be  granted.    Ray  v.  StaU,  1  G.  Gr.  816. 

dee,  further,  Crucinal  Law  ;    sub  title  Evr- 
DENCB  —  "n.   CorrnlboraHon  of  aeeompUcee,^' 
vol.  I.  p.  342. 

46.  Intoxicating  liqnon.  Where  in  a  crim- 
inal action  commenced  before  a  justice  of  the 
peace,  in  which  the  defendant  was  charged  with 
keeping  intoxicating  liquors  with  intent  to  sell 
the  same  within  the  State,  the  defendant  was 
found  guilty  and  fined ;  and  where  the  defend- 
ant, in  his  affidavit  for  an  appeal,  stated: 
"  That  there  was  no  evidence  showing  that  he 
owned  or  kept  any  intoxicating  liquors  what- 
ever ;  that  one  Mason,  the  officer  who  served  the 
warrant,  testified  that  he  found  a  barrel  of 
whisky  in  the  back-yard  of  defendant's  premi- 
ses, but  he  did  not  know  to  whom  it  belonged ;" 
and  the  justice  held,  that  as  the  liquor  was 
found  on  the  defendant's  premises,  it  was  pre- 
sumed that  he  kept  it  with  intent  to  sell,  and  on 
that  evidence,  and  that  alone,  rendered  judg- 
ment against  the  defendant,  the  district  court 
refused  the  defendant  a  new  trial,  and  this  rul- 
ing was  held  erroneous  by  the  supreme  court. 
Ga/rretteon  v.  The  State,  4  Iowa,  338. 


46.  Inoomplete  record.  A  judgment  will 
not  be  reversed  upon  the  ground  that  it  was 
not  sustained  by  the  evidence,  when  the  record 
does  not  dlsdoee  all  the  evidence  submitted  on 
the  trial  below.  State  of  Iowa  v.  Pitts,  11  Iowa, 
348,  and  see,  more  fully.  New  Tbial  in  Ctvil 
Casks,  ante;  Practice,  pof</  AFFBAii,  sub-tit.. 
Appeal  to  Suprkhb  Court,  ante. 

47.  General  rules.  The  supreme  court  may 
review  an  order  of  the  district  court  sustaining 
or  overruling  a  motion  for  a  new  trial,  upon  the 
ground  that  the  verdict  of  the  jury  is  against 
the  evidence,  but  it  will  interfere  only  when  it 
is  made  manifest  that  the  discretion  vested  in 
the  court  has  been  abased.  State  of  Iowa  v. 
Totnlinson,  11  Iowa,  401 ;  The  State  v.  Lyon,  10 
Ibid.  840 ;  The  State  v.  Funek,  17  Ibid.  86o..  See 
numerous  cases  in  previous  title.  New  Trials 
IN  Civil  Cases. 

48.  A  new  trial  will  be  granted  in  a  criminal 
action  when  the  verdict  is  against  the  weight 
of  evidence ;  and,  in  the  consideration  of  the 
evidence,  greater  latitude  is  permitted  than 
would  be  countenanced  in  civil  cases.  State  of 
Iowa  V.  TomUnson,  11  lOwa,  401. 

49.  Where  all  the  evidence  certified  in  a 
criminal  case,  when  taken  together,  leads  the 
mind  to  the  conclusion  that  the  verdict  was  a 
just  response  to  the  evidence,  a  neW  trial  will 
not  be  granted.  The  StaU  of  Iowa  v.  Stoker,  2d 
Iowa,  52. 

60.  Two  verdioU.  In  revievring  the  judg- 
ment of  the  court  below  upon  the  evidence,  the 
supreme  court  will  give  much  weight  to  the 
fact,  that  the  judgment  is  sustained  by  two  dif- 
ferent verdicts  rendered  by  different  juries,  on 
different  trials  of  the  same  cause ;  citing,  Jour- 
dan  V.  Reed.  1  Iowa,  135 ;  State  of  Iowa  v.  Cross^ 
12  Ibid.  66. 

61.  When   new  trial   should  be   granted. 

While  the  supreme  court  should  set  aside  a 
verdict  which  is  clearly  against  the  evidence, 
and  while  greater  latitude  is  allowed  in  the 
examination  of  motions  for  new  trials,  on  this 
ground,  im  criminal,  than  in  civil  actions,  it 
should  be  well  satisfied  of  the  insufficiency  of 
the  evidence  to  convince  the  judgment,  reason 
and  conscience  of  the  jurors  of  the  correctness 
of  the  verdict.  State  of  Iowa  v.  ElUcU,  15  Iowa, 
72. 

62.  Conflicting  evideooe.  The  supreme 
court  will  not  grant  a  new  trial  on  the  ground 
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that  the  verdict  ia  against  the  evidence,  where 
the  evidence  is  conflicting.  State  qf  latoa  v. 
Funek,  17  Iowa,  865;  The  State  of  Iowa  v.  Pol- 
eon,  29  Ibid.  183. 

63.  The  supreme  court  will  cautiously  inter- 
tee  with  verdiots,  on  the  ground  that  they  are 
not  Bostained  by  the  evidence;  but  will  exercise 
the  power  to  reverse  a  jadgment  on  that  ground 
when  it  is  made  dear  and  manifest  that  it 
should  be  done.  The  State  of  Iowa  r,  ColUne, 
20  Iowa,  85. 

64.  Hearsay  evidence.  Where,  on  the  trial 
of  a  criminal  cause,  declarations  made  by  a  third 
person  as  to  the  corpus  delicti,  not  in  the  pres- 
ence of  the  prisoner,  were  received  as  evidence, 
and  the  other  evidence  touching  that  point  was 
not  very  full  or  satisfactory,  a  new  trial  was 
awarded.  State  of  Iowa  r.  May,  20  Iowa, 
805. 

55.  Qranted  when  evidence  is  insufficient. 

Where  the  evidence  upon  which  the  defendant 
was  convicted,  was  so  lacking  in  afl&rmative 
force,  that  it  failed  to  generate  a  belief  of  prob- 
able guilt,  a  new  trial  was  ordered.  The  State 
V.  HUton  <fc  Gordon,  22  Iowa,  241. 

66.  Verdict  against  weight:  alibL  Where  a 
verdict  of  conviction  in  a  criminal  prosecution 
is  clearly  against  the  weight  of  evidence,  a  new 
trial  should  be  granted.  The  State  v.  Wooleey, 
80  Iowa,  251 ;  The  State  v.  Btainard,  25  Ibid.  572 ; 
The  State  v.  Tomlinson,  11  Ibid.  401. 

57. rule  applied.  Where  a  person  found 

in  the  possession  of  stolen  property  was  con- 
victed, notwithstanding  an  o^iM  was  testified  to 
by  several  witnesseB,whose  testimony  no  attempt 
was  made  to  impeach  or  eontradict,  a  new  trial 
was  granted.    Tf^e  State  v.  Wooisey,  eupra. 

68.  Unwarranted  ▼erdict.  Where  the  evi- 
dence adduced  by  the  State  in  a  criminal  prose- 
cution is  insufficient  to  support  a  verdict  of 
guilty,  the  supreme  court  will  not  hesitate  in 
reversing  a  judgment  based  thereon.  The  State 
T.  ]l£offltt,d\  Iowa,  816. 

d,  NevHy-dieeowred  ovidenee. 

69.  IMscretion.  An  application  for  a  new 
trial  on  the  ground  of  newly-discovered  evi- 
dence, is  usually  addressed  to  the  sound  discre- 
tion of  the  judge,  and  the  decision  below  cannot 
be  reviewed  and  corrected  by  the  supreme  court 
unless  made  upon  principles  of  law,  or  upon 


facts  brought  up  in  the  record  of  the  case.  War- 
ren V.  State  of  Iowa,  1  G.  Gr.  106. 

60.  Practice :  evidence.  It  is  a  safer  rule  to 
require  the  affidavit  of  the  newly-discovered 
witness  to  accompany  the  motion  for  a  new 
triaL  Ibid, 

See  more  fully  as  to  this  ground  in  its  general 
application.  New  TsiAiiB  in  Giyil  Gases,  ante^ 
p.821,§261,0<Mg. 

e.  Giving  and  refusing  instructions, 

61.  An  instruction,  which,  when  considered 
alone,  would  be  erroneous,  will  not  be  sufficient 
ground  of  reversal  if  when  taken  in  connection 
with  other  instructions  it  could  have  wrought 
no  prejudice  to  defendant.  The  State  y.  Johnson, 
8  Iowa,  525. 

62.  An  erroneous  instruction  which  worked 
no  prejudice  to  the  appellant  is  not  sufficient 
ground  for  reversal.  State  of  Iowa  y.  Finan,  10 
Iowa,  10. 

63. An  erroneous  instruction  to  a  Jury 

will  not  be  sufficient  cause  for  reversal,  if  the 
evidence  with  the  law  given  would  sustain  the 
verdict.    State  of  Iowa  v.  Oooster,  10  Iowa,  458. 

64.  A  judgment  of  the  district  court  will 
not  be  reversed  for  a  refusal  of  the  court  to  give 
instructions  wtiich  were  unobjectionable,  where 
the  record  does  not  contain  all  the  instructions 
which  were  given  to  the  jury.  StcUe  of  Iowa  v. 
Johnson,  10  Iowa,  230. 

See  more  fully  New  Trials  in  Civil  Cases, 
ante,  ^,S11,  %l^,et8eq. 

66.  Failure  of  court  to  properly  instmot. 
In  a  criminal  prosecution  where  the  cause  ia 
complicated,  or  the  law  not  to  be  supposed 
within  the  knowledge  of  jurymen,  it  is  the  duty 
of  the  district  court  trying  the  cause,  whether 
requested  by  counsel  or  not,  to  point  out  the 
issues  of  fact  to  the  jury,  and  give  them  the  law 
applicable  in  proper  instructions.  Where  this 
is  not  done,  and  the  verdict  is  not  clearly  war- 
ranted by  the  evidence,  a  new  trial  will  be 
awarded.  The  State  v.  Brahtard,  25  Iowa,  572. 
Consult  The  State  v.  Tweedy,  11  Ibid.  850 ;  The 
State  V.  Oamahan,  17  Ibid.  256 ;  The  State  v. 
Benham,  28  Ibid.  l54. 
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NOTARY  PUBIJO. 

1.  Notarial  seal  The  official  acts  of  a  notary 
public  should  be  authenticated  by  his  official 
seal  and  signature.  Tunis  v.  Withroto,  10  Iowa, 
805. 

2.  Oonfession  of  JudgmenL  The  affidavit  ac- 
companying the  statement  for  a  judgment  by 
confession  was  sworn  to  before  a  notary  public, 
whose  seal  is  not  attached  to  the  jurat.  Fol- 
lowing TkLnis  V.  WUhrow,  <zn^6,the  judgment  of 
the  district  court  on  the  statement  was,  for 
that  reason,  reversed.  CJiase  v.  Street,  10  Iowa, 
698. 

3.  Oommissioner's  seal.  The  seal  of  a  com- 
mismoner  of  this  State,  resident  in  another,  is 
entitled  to  credit  as  evidence  only  where  the 
names  of  the  commissioner  and  the  State  for 
which  he  acts  are  so  engraved  upon  it  that  they 
appear  in  the  impression  of  the  same  upon 
paper.  An  impression  of  a  seal  giving  only  the 
names  of  the  commissioner  upon  which  the 
name  of  the  State  is  written  with  a  pen,  should 
not  be  admitted  in  evidence.  Oage,  Dciter  d 
Sloan  V.  The  Dubuque  and  Pacific  Railroad  Co. 
et  al.,  11  Iowa,  810. 

4.  Is  a  public  cffioer.  A  notary  public  is  a 
public  officer,  and  when  acting  de  facto  his  acts 
affecting  third  persons  cannot  be  collaterally 
assailed.    Keeney  v.  Leae  dh  Lyon,  14  Iowa,  464. 

6.  Where  a  notary  public  was  duly  ap- 
pointed by  the  executive,  but  failed  to  file  a 
bond  in  the  manner  prescribed  by  law,  it  was 
held,  that  he  was  an  officer  de  factOf  but  not  de 
jure.  Ibid. 


NOTIOB. 


(As  to  commencement  of  actions  see  Original 
NoncB ;  Service  aud  Return.) 
I.  Qenbrallt. 
n.  NoncB  Arising  vroh  Possession. 

(1)  Po88essio7i  by  pcMTty. 

(2)  Possession  by  tenant. 

(8)  Possession  by  hu^and  and  to^fe, 
UL  Notice  to  Attorney. 
IV.  Records. 
V.  Lis  Pendens. 


I.  Gbnerallt. 
1.  Aotual  and  oonstmctive.    Constructive  or 
Implied  notice  may  be  shown  by  a  record  author- 


ized by  law,  by  possession,  by  acts  of  ownership, 
and  by  other  appropriate  circumstances  which 
may  impart  notoriety  of  interest  in  the  estate ; 
but  actual  notice  can  only  be  communicated  by 
express  information  to  or  personal  service  upon 
the  party  interested  in  the  service.  Hopping  v. 
Bumam,  2  G.  Gr.  89  ;  Wihelm  v.  Mertz  et  al„  4 
Ibid.  54.  But  see  Wilson  v.  Miller  A  Beeson,  16 
Iowa,  111 ;  Allen  v.  MeCalla,  25  Ibid.  464 ;  § 
14,  post,  where  doctrine  above  announced  is 
modified. 

2.  Notice  to  sherifiL  Notice  to  sheriff  in  the 
sale  of  property  is  not  notice  to  the  purchaser. 
Hopping  v.  Bumham,  2  G.  Gr.  41. 

3.  Of  oonveyanoe.  Third  persons  are  bound 
by  notice  of  a  conveyance  to  the  same  extent 
that  they  would  be  by  the  recording  of  a  deed 
in  all  respects  regular  and  perfect.  Wilson  v. 
Hokomb,  18  Iowa,  110. 

4i  Notice  to  purchaser  of  outstanding  equity. 
The  purchaser  of  real  estate,  with  notice  of  the 
existence  of  an  equity  therein  in  a  third  party, 
takes  the  property  subject  to  such  equity.  Har- 
ris et  al.  V.  Stone,  15  Iowa,  278. 

6.  A  purchaser,  who  takes  an  estate  (though 
for  a  valuable  cpnsideration)  after  notice  of  a 
prior  equitable  right,  makes  himself  a  mala 
fide  purchaser,  and  will  not  be  enabled,  by  get- 
ting in  the  legal  title,  to  defeat  such  prior  equi- 
table interest.  Mitchell  v.  Peters  et  al,,  18  Iowa, 
119. 

6.  To  charge  a  purchaser  with  notice  of  an 
outstanding  equitable  title,  knowledge  must  be 
clearly  brought  home  to  him.  Rumors,  suspic- 
ions and  assertions  made  by  parties  strangers  to 
the  title,  and  based  upon  hearsay,  will  not  be 
sufficient ;  the  facts  must  be  such  as  would  put 
him  upon  an  inquiry,  which,  if  prosecuted,  would 
lead  him  to  a  -knowledge  of  those  rights  with 
which  it  is  proposed  to  afiect  him.  Wilson  v 
MiUer  dh  Beeson,  16  Iowa,  111. 

7.  Abstaining  from  inquiry.  A  person  who 
fraudulently  and  designedly  abstains  from  mak- 
ing inquiries  or  obtaining  knowledge  is  not  a 
bona  fide  ynrch&aeT.  Ibid, 

8.  Recital  in  a  deed.  T.  and  W.  bought 
certain  real  estate  of  L.,  and  received  a  deed  of 
conveyance  in  which  reference  was  made  to 
another  deed  executed  by  one  S.  to  L.  in  which 
it  was  recited  that  a  former  incumbrance  on  said 
property  had  been  paid  and  discharged,  and  the 
evidence  showed  that  the  incumbrance  was  a 

,  deed  of  trust  executed  by  D.,  the  grantor  of  L., 
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for  the  benefit  of  one  N.,  and  that  said  S.  was 
the  trustee  named  in  said  deed  and  was  acting 
as  such  when  his  deed  to  L.  was  executed.  BM, 
tliat  T.  and  W.,  acting  in  good  faith, had  aright 
to  rely  upon  the  entire  recital  in  the  deed  of  S. 
to  L.,  and  were  not  charged  with  notice  of  the 
existence  of  the  incumbrance  referred  to  therein 
as  a  subsisting  lien.  Ifetoman  v.  Samueli  et  al., 
17  Iowa,  528. 

9.  Notice  to  partners.  Several  i>erBons  as- 
sociated as  partners,  concluded  negotiations  for 
the  purchase  of  real  estate  in  which  negotisr 
tions  they  received  actual  notice  of  the  exist- 
ence of  a  prior  incumbrance  on  the  property ; 
before  the  contract  was  reduced  to  writing  and 
executed,  other  parties  were  admitted,  who  had 
nothing  to  do  with  the  negotiations,  but  subse- 
quently joined  in  the  execution  of  the  contract ; 
immediately  after  the  contract  was  executed  by 
the  parties,  other  partners  were  admitted.  Edd, 
that  all  were  charged  with  actual  notice  imparted 
to  some  of  the  partners  in  the  original  negotia- 
tions. Middleton  Savings  Bank  ▼.  The  City  of 
Dubuque^  19  Iowa,  467. 

10.  Facts  sufficient  to  put  an  ordinarily  pru- 
dent man  upon  inquiry,  as  possession  by  another 
holding  a  deed  describing  a  portion  of  the  land, 
charges  the  party  receiving  the  same.  Jones  v. 
Bamford,  21  Iowa,  217. 

11.  Mortgage  of  chattels.  A  mortgage  of 
personal  property,  duly  executed,  though  not 
recorded,  and  though  the  mortgagor  retains 
possession  of  the  property,  is  valid  against  ex- 
isting creditors,  with  notice  of  the  mortgage. 
The  words  "  without  notice,"  contained  in  sec- 
tion 2201  of  the  Revision,  apply  to  creditors  as 
well  as  purchasers.  Allen  v.  McCaUa,  25  Iowa, 
464. 

12. statute  construed.  The  notice  con- 
templated by  said  section  is  not  ootuoZ  as  contra- 
distinguished from  constructive,  but  includes 
both.  nnd. 

13.  Oonstitaents  of  actual  notice.  Notice 
is  actual  where  the  purchaser  either  knows  of 
the  existence  of  the  adverse  claim,  or  is  conscious 
of  having  the  means  of  knowledge,  and  does 
not  use  them,  whether  his  knowledge  is  the 
result  of  a  direct  communication,  or  is  gathered 
from  facts  and  circumstances.  And  where  a 
person  designedly  abstains  from  making  inquiry 
for  the  purpose  of  avoiding  knowledge,  he  will 
not  be  regarded  as  a  bona  fide  purchaser  with- 
out notice,  but  as  charged  with  the  knowledge 
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which  his  inquiries  would  have  developed. 
Ibid.   Compare  with  §  1,  ante. 

14. attaching  creditor.     An  attaching 

creditor,  who  has  notice  that  a  mortgage  exists, 
some  one,  on  the  property  upon  which  the  levy 
is  made,  cannot  defeat  it  by  showing  that  at 
the  time  of  the  levy  he  believed  that  the  mort- 
gage was  being  withheld  from  record,  in  order 
to  delay  and  defraud  creditors.  Ibid, 

16.  Oonflioting  entries  of  public  lands.  In 
cases  arising  under  conflicting  entries  of  govern- 
ment lands,  the  doctrine  of  notice  does  not  apply. 
Heirs  of  Klein  v.  Argenbright,  26  Iowa,  493. 

16.  The  rule  that  the  elder  title  from  govern- 
ment must  prevail  holds  in  relation  to  the  gov- 
ernment only  where  the  doctrine  of  notice  does 
npt  apply.    Ourley  v.  Hankins,  2  Iowa,  75. 

II.  Notice  Abising  fbom  Possession. 
(1)  Possession  by  party, 

17.  The  possession  of  real  estate  by  a  party 
claiming  under  an  unrecorded  deed  is  sufficient 
notice  of  his  title  to  place  the  purchaser  upon 
inquiry.  Haight  v.  The  OUy  of  Keokuk,  4  Iowa, 
199.   ' 

18.  The  purchaser  of  real  estate  in  the  pos- 
session  of  a  third  person  is  bound  to  take  notice 
of  such  a  person's  title  to  the  possession,  whether 
that  title  be  legal  or  equitable.  Moore  v.  Pmt*- 
«>n  at  o^,  6  Iowa,  279. 

19.  Sztent  of  notice:  Possession  of  re^l 
property  is  notice  to  subsequent  purchasers  of 
the  occupant's  title  as  the  same  would  be  devel- 
oped by  due  inquiry ;  but  it  does  not  impart 
notice  of 'defects  therein,  or  in  the  title  para- 
mount thereto.  Suiter  v.  ThirTier  et  al.,  10  Iowa, 
517. 

20.  The  purchaser  of  real  estete  takes  the 
same  charged  with  notice  of  the  equities  of  the 
party  in  possession.  Htibbard  v.  Long  and  Bush, 
20  Iowa,  149 ;  see.  also,  Sears  v.  Munson,  28 
Ibid.  880. 

21.  A  purchaser  of  real  estate  in  the  possession 
of  another  is  chargeable  with  notice  of  the 
equities  of  the  latter.  Harper  v.  Perry,  28  Iowa, 
57 ;  Eli  et  al,  v.  Qridley,  27  Ibid.  876 ;  Simmons 
V.  Ohurch,  81  Ibid.  284;  Watrous  d  Snouffer  v. 
Blair,  82  Ibid.  58. . 

22.  Under  contract  of  purchase.  'A  purchaser 
of  real  estate  in  possession  of  one  claiming  the 
equitable  title  under  a  contract  of  purchase  will 
be  held  charged  with  constructive  notice  of  the 
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xiglita  of  the  latter.     Van  Orman  ▼.  MeniU,  27 
Iowa,  476. 

23.  The  pofwession  of  real  estate  under  a 
parol  contract  of  purchaee  is  constructive  notice 
of  equities  of  party  in  possession.  Baidwin  v. 
Thompson,  15  Iowa,  504 ;  Humphrey  v.  Moore, 
17  Ibid.  198 ;  see  Dickey  v.  Lyon,  19  Ibid.  644. 

24.  Bvidenoe  of  actual  notice.  The  suffi- 
ciency of  evidence  to  establish  actual  notice  con- 
sidered and  determined.  SubbcMrd  v.  Long  et 
al.,  20  Iowa,  149. 

(2)  Poaseesion  by  tenant, 

26.  Possession  of  the  tenant.  The  posses- 
sion of  the  tenant  of  real  estate  is  constructive 
notice  of  the  title  of  the  landlord.  Dickey 
▼.  Lyon  et  al,,  19  Iowa,  644. 

26.  Possession  by  a  tenant  Is  sufficient  to  put 
a  subsequent  purchaser  upon  inquiry  as  to  the 
rights  and  equities  of  the  landlord.  NeUon  v. 
Wade  et  al.,  21  Iowa,  49. 

(8)  Pos8eesionbyhuAandandiiD\fe. 

21,  Joint  possession.  Possession  by  husband 
and  wife  charges  a  subs<^uent  purchaser  with 
notice  of  the  rights  of  the  wife.  Humphrey  et 
al,  Y,  Moore  etal„n  Iowa,  198.  See,  also.  Brink 
V.  Morton,  2  Ibid.  411 ;  Buteh  v.  Lash,  4  Ibid.  216. 

28.  But  where  real  estate  is  in  the  joint  pos- 
session of  husband  and  wife,  there  is  no  such 
possession  by  the  wife  as  will  impart  notice  of 
an  equitable  interest  in  her,  to  a  purchaser  at 
execution  sale  under  a  judgment  against  the 
husband  who  apparently  held  the  legal  title 
when  such  judgment  was  rendered.  Thomae  ▼. 
Kennedy,  24  Iowa,  897. 

IIL  Notice  to  Attobnbt. 

29.  To  an  attorney.  The  knowledge  or  notice 
of  facts  acquired  by  an  attorney  or  agent  when 
engaged  properly  in  the  business  of  his  client 
or  agent,  becomes  in  law  the  knowledge  or  notice 
of  such  fact  to  the  client  or  principal.  Jones  v. 
Bamford,  21  Iowa,'  217. 

30.  Notice  to  the  attorney  is  notice  to  the 
client.  Whether  the  notice  to  the  attorney  must 
be  in  the  course  of  the  transaction  in  which  he 
is  acting  for  his  client,  left  undecided.  AUen  ▼. 
MeOaUa,  26  Iowa,  464. 

IV.  Rboobdb. 

31.  As  between  oonflloting  entries  the  doc- 
trine of  notice  is  utterly  discarded.     Arnold  y. 


Grimes  db  Chapman^  2  Iowa,  1 ;  Heirs  ofEUne 
V.  Argenbright,  26  Ibid.  498. 

32.  Xnstruo&ents  constituting  title.  A  pur- 
chaser or  incumbrancer  will  be  charged  with 
constructive  notice  of  every  thing  appearing  in 
any  part  of  the  deeds  or  instruments  which  con- 
stitute the  title,  and  which  is  of  such  a  nature 
that,  if  brought  directly  to  his  knowledge,  it 
would  amount  to  actual  notice.  The  State  ▼. 
Shaw  et  al.,  28  Iowa,  67. 

33.  Biistake  in  conveyance.  H.  executed  a 
deed  of  trust  conveying  an  undivided  interest 
in  certain  lands  to  P.  to  secure  a  debt  to  R. ; 
subsequently  the  trustee  sold  under  the  power 
in  the  deed  H.'8  interest  to  R.,  and  afterward  B. 
conveyed  the  same  interest  to  the  defendant. 
In  the  deed  of  trust  and  in  all  subsequent  deeds 
there  was  a  mistake  in  the  description  of  the 
lands  as  to  the  range  in  which  they  were  situ- 
ated. The  plaintiflT,  without  any  actual  notice 
of  the  mistake  in  description,  attached  H.'s 
interest,  after  the  deed  of  trust  was  executed, 
recovered  judgment,  and  at  a  sale  of  the  lands 
under  special  execution  to  satisfy  his  judgment, 
became  the  purchaser.  Held,  that  he  received 
and  held  the  property  under  his  sale  discharged 
of  any  equities  in  the  defendant  by  reason  of 
the  mistake.    HaUouHxy  v.  Platner,  20  Iowa,  1 21. 

34i  Bflisdesoxiption !  subsequent  purchaser. 
When  a  purchaser  of  real  estate  executed  a 
mortgage  back  to  secure  the  payment  of  the 
purchase-money,  but  by  mistake  described  an 
entire  different  tract  of  land,  it  was  Tield,  that  a 
subsequent  purchaser  was  not  charged  with 
constructive  notice  of  recitals  in  the  deed  which 
would  have  placed  him  upon  inquiry,  when 
such  recitals  did  not  appear  in  the  index  which 
the  recorder  is  required  by  law  to  keep.  Seoles 
V.  Wilsey  et  o^.,  11  Iowa,  261.  See  Seymour  ▼. 
Harrison,  20  Ibid.  692. 

36.  Judgment  docket  as  notice.  The  statute 
requires  that  the  index  to  the  judgment  docket 
shall  be  under  the  name  of  each  person  named 
as  plaintiff  or  defendant.  The  entry  of  a  judg- 
ment in  the  "  record  book,"  and  in  the  "  judg- 
ment docket,"  under  the  title  of  a  single  plain- 
tiff and  defendant,  with  the  addition  of  "  et  al," 
to  the  name  of  the  defendant,  without  an  index 
referring  to  each  of  the  defendants,  does  not 
operate  as  notice  to  third  persons  of  who  were 
included  therein  as  defendants.  Oummings  y. 
Long,  16  Iowa,  41. 
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36.  Mistake  in  record.  The  owner  of  real 
estate  executed  a  mortgage  to  secure  the  pay- 
ment of  several  promissory  notes  therein  de- 
scribed, in  the  record  of  which  the  description  of 
one  note  was  omitted,  and  the  mortgagors  subse- 
quently sold  the  mortgaged  premises  to  a  pur- 
chaser, and  conveyed  the  same  by  a  deed  which 
referred  to  the  mortgage,  in  which  the  aggregate 
amount  of  said  notes  was  correctly  recited.  It  was 
hM  that  the  purchaser  took  the  property  with 
notice  of  the  mortgage  as  a  security  for  all  the 
notes,  and  could  take  no  advantage  of  the 
omission  in  the  record.  Dargin  v.  Becker  et  al., 
10  Iowa,  571. 

37.  That  a  lot  described  in  a  mortgage  was 
occupied  by  a  building  of  a  certain  description, 
does  not  charge  the  mortgagee  with  notice  of  a 
senior  mortgage  upon  the  same  lot  and  build- 
ing, in  which  the  building  is  generally  de- 
scribed, but  the  lot  is  described  by  a  different 
number,  when  the  evidence  does  not  show  that 
the  building  was  the  only  one  answering  to  the 
same  description  in  the  village.  Stewart  et  al, 
y.  ffuffetal,,  19  Iowa,  557. 

38.  Bilistake  in  deed.  The  purchaser  of  real 
estate  at  a  judicial  sale  takes  priority  over  a 
senior  purchaser,  who  holds  the  property  under 
a  deed  in  which  it  is  so  in;perfectly  described, 
that  the  record  thereof  does  not  impart  con- 
structive notice,  unless  at  the  time  of  his  pur- 
chase he  had  actual  or  such  notice  as  would  put 
a  reasonably  prudent  man  upon  his  inquiry. 
NeUan  v.  Wade  et  al.,  21  Iowa,  49. 

39.  The  sufficiency  of  evidence  to  establish 
such  notice.  Considered  and  determined.   Ibid. 

Al^n  Omission  to  index.  The  record  is  not 
constructive  notice  to  subsequent  purchasers  or 
incumbrancers,  as  to  a  tract  or  description  in 
the  instrument  which  is  not  shown  in  the  index 
book.  JSfoyee,  admr.,  v.  Horr  etal.,1^  Iowa,  570 ; 
Seoles  V.  Wileey,  11  Ibid.  261 ;  Stewart  v.  Huff,  19 
Ibid.  557. 

41.  Mistake  of  recorder.  The  consequences 
of  the  omission  of  the  recorder  to  correctly  de- 
scribe the  property  conveyed,  fall  upon  the  first 
mortgagee  and  not  upon  subsequent  incum- 
brancers. Following  MiUer  v.  Bradford,  12 
Iowa,  14 ;  see,  also,  Breed  v.  Conley,  14  Ibid. 
269 ;  Barney  v.  Little,  15  Ibid.  527 ;  l^ewtH  v. 
ffuff.  19  Ibid.  557. 

42.  Senior  and  Junior  mortgage  record.  A 
Junior  mortgage  recorded  prior  to  a  senior  mort- 
gage is  entitled  to  priority  of  lien,  unless  the 


Junior  mortgagee  and  those  claiming  under  him 
had  actual  or  constructive  notice  of  its  contents 
or  existence ;  or  such  notice  as  was  sufficient  to 
put  them  as  reasonable  men  upon  inquiry, 
particularly  if  such  inquiry  would  have  led  to 
a  discovery  of  the  rights  of  the  senior  mort- 
gagee. And  such  notice  is  sufficient,  if  imparted 
before  the  completion  of  a  contract  of  purchase, 
or  the  payment  of  the  purchase-money,  though 
not  until  after  the  terms  of  the  contract  have 
been  agreed  upon.  English  v.  Waples  et  al.,\Z 
Iowa,  67. 

43.  Where  the  second  mortgagee  had  actual 
notice  of  the  existence  of  a  prior  mortgage 
which  was  recorded  before  an  assignment  of 
the  second  mortgage,  it  was  held  that  the 
assignee  was  charged  with  notice.  Ibid, 

44.  Notice  is  equivalent  to  recording,  and 
this  whether  the  transaction  is  a  sale,  pledge, 
or  mortgage.  Per  Dillon,  J.,  in  Beeves  S 
Co,  V.  Sebern,  16  Iowa,  284,  citing  Rev.,  §  2201 ; 
MeQavran  v.Haupt,  9  Ibid.  83;  Crawford  v. 
Burton,  6  Ibid.  476 ;  MiUer  v.  Bryan,  8  Ibid.  58 ; 
Kuhn  V.  Qra^)es,  9  Ibid.  803 ;  WUhdmi  v.  Leon^ 
ard,  13  Ibid.  880 ;  Allen  v.  MeCalla,  25  Ibid.  464. 

See,  further,  Ck>NyETANCB,  sub-title  Rbcord- 
INQ  Act. 

V.  LibPendbns. 

46.  The  purchaser  of  property  actually  in 
litigation,  though  for  a  valuable  consideration, 
and  tliough  he  may  have  had  no  express  or  im- 
plied notice,  in  point  of  fact,  is  affected  in  the 
same  manner  as  if  he  had  such  notice.  Ferrier 
V.  Buzick  et  al.,  6  Iowa,  258. 

46.  The  party  relying  upon  a  pending  action, 
as  notice  to  a  purchaser,  pendente  lite,  must 
show  that  he  has  been  constant  and  continued 
in  its  prosecution.  Ibid.  See,  also,  McGHreggor 
V.  MeGhreggor,  21  Iowa,  441. 

47.  Foreclosure  of  mortgages.  The  pur- 
chaser of  real  estate  at  a  foreclosure  sale  is 
charged  with  notice  of  the  rights  of  the  plain- 
tiff in  another  proceeding  to  foreclose  another 
mortgage  on  the  same  property,  and  is  bound 
by  the  decree  thereinafter  rendered,  notwith- 
standing he  was  not  a  party  thereto.  CooUy  v. 
Brayton,  16  Iowa,  10. 

48.  Upon  a  decree  in  the  district  court  fixing 
the  amount  due  upon  a  usurious  mortgage,  the 
mortgagee  accepted  the  amount  (which  had 
been  paid  into  court )  and  paid  up  the  costs. 
Six  months  afterward  the  land  covered  by  the 
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mortgage  was  sold,  the  purchaser  paying  for  it 
in  full.  Subsequently  the  mortgagee  appealed 
and  obtained  a  judgment  in  the  supreme  court 
for  a  larger  amount  than  below.  An  execution 
on  this  judgment  was  levied  on  the  land  in 
question.  Upon  a  bill  to  enjoin  the  same : 
Held,  that  the  purchase  was  not  pendente  lite, 
and  the  judgment  on  appeal  was  not  a  lien. 
Davis  V.  Bonar  db  Keams,  15  Iowa,  171. 

49.  Semble,  that  notice  of  a  suit  to  redeem 
from  an  execution  sale  affects  a  subsequent  pur- 
chaser with  notice  of  a  proceeding  to  set  the  same 
aside.    MtcheU  v.  Peters,  18  Iowa,  120. 

60.  To  render  a  pending  action  notice  Us 
pendens,  it  must  be  duly,  constantly  and  con- 
tinuously prosecuted.  (Ferrierv.  Btisick,Q  Iowa, 
258).    Davis  v.  Bonar  d  Keams,  16  Iowa,  171. 

61.  A  pending  suit  to  foreclose  a  mortgage 
is  constructive  notice  to  the  world  of  the  Inter^ 
est  of  the  mortgagor.  Knatoles  v.  Bdblin  and 
Corwith,  20  Iowa,  101. 

62.  Where  neither  vendor  nor  vendee  is 
party.  The  doctrine  of  lis  pendens  does  not 
apply  where  neither  vendor  nor  vendee  is  party 
to  the  action.  Revision,  g  2842*  does  not  apply 
to  such  case.    Parsons  v.  Hoyt,  24  Iowa,  154. 

63.  The  pendency  of  an  action  affecting  real 
estate  is  sufficient  to  charge  third  persons  with 
notice  thereof.    Saioden  v.  Craig,  26  Iowa,  156. 

See  Obiginal  Notice  ;  Vendor  and  Vendee  ; 
Conveyance,  sub-title  Recording  Act; 
EquiTT;  Judicial  Sales;  Fixtures;  Me- 
chanics' LiEifc;  Principal  and  Agent; 
Appeals;  Depositions;  Bells,  Notes  and 
Checes. 


NUISANOB. 


1.  Mill-dam;  flowing  back  water.    An  act 

of  the  legislature  authorizing  6.  to  build  a  dam 
does  not  take  awaj  the  right  of  M.  to  abate  as 
a  nuieance  if  it  causes  the  water  to  flow  back 
upon  his  premises  to  his  severe  disadvantage. 
fhe  State  v.  Moffet  et  at.,  1  G.  Gr.  247. 

2.  In  abating  a  nuisance,  no  more  injury 
must  be  done  to  the  property  than  is  absolutely 
necessary  to  accomplish  the  object.  Ibid. 

*  Reprinted  as  section  2620,  Code  of  1878,  and 
as  follows : 

When  a  petition  has  been  filed  affeotins  real  estate, 
the  action  Is  pending  so  as  to  charffe  third  persons 
with  notice  of  its  pendency,  and  while  pendinjer  no 
Interest  can  be  acquired  by  third  persons  in  the  sub- 
ject-matter thereof  as  against  the  plaintiff's  title,  tf 
the  real  property  affected  be  situated  In  the  county 
where  the  petition  is  filed. 


3.  To  come  within  the  prohibition  of  the 
statute  the  injury  to  the  dam  must  have  been 
willful  and  malicious.  Ibid. 

4i  The  statute  making  it  a  penal  oflTense  to 
injure  a  mill-dam  does  not  take  away  the  com- 
mon-law right  to  abate  a  nuisance.  Ibid. 

6.  That  a  party  accused  of  a  trespass  in  un- 
necessarily injuring  a  mill-dam,  while  attempt- 
ing to  abate  it  as  a  nuisance,  dag  a  ditch  around 
one  end  of  the  dam  and  upon  his  own  land, 
does  not  change  the  rule  applicable  to  such 
cases.  Jlioffet  et  al.  v.  Brewer  et  al,,  1  G.  Gr. 
848. 

6.  In  exercising    the  common-law  right  to 
abate  a  nuisance,  the  party  should  go  no  further 
than  is  absolutely  necessary,  and  should  commit, 
the  least  practicable  injury  to  accomplish  the 
purpose.  Ibid. 

7.  If  a  mill-dam  is  erected  so  high  as  to  flow 
the  water  back  upon  a  dam  above  it  under  cir- 
cumstances which  might  justify  the  injured 
party  in  abating  it  by  his  own  acts,  he  must 
confine  his  operations  to  the  dam  itself  and 
to  such  portions  of  it  only  as  caused,  and  the 
destruction  of  which  would  remove,  the  injury. 
Ibid. 

8.  When  party  may  abate.  A  party  may, 
with  his  own  hand,  abate  that  which  to  him  is 
a  nuisance;  but  he  cannot  needlessly  destroy 
the  property,  as  it  is  only  the  offensive  use  of  it 
that  he  is  justified  in  abating.  Morrison  v.  Ma/r- 
gwvrdt,  24  Iowa,  35. 

9.  Diversion  of  natural  channel  of  stream. 
Where  water  fiowing  through  plaintiff's  prem- 
ises was  diverted  from  its  natural  course  by  an 
artificial  channel  made  by  a  road  supervisor  in 
the  construction  of  a  highway  over  the  stream, 
held,  that  plaintiff  may  dam  up  the  artificial 
channel  and  thus  restore  the  natural  flow  of 
water  over  his  premises.  MeCord  v.  High,  24 
Iowa,  386. 

10.  Obstruction  of  highway :  ii\|unotlon.  The 
obstruction  of  a  highway  is  a  public  nuisance, 
which  is  enjoinable  in  equity  as  well  as  indict- 
able. Where  an  individual,  distinct  from  the 
public,  suffers  an  injury  thereby,  he  is  entitled 
to  an  injunction.  EweU  v.  Greenwood,  26  Iowa, 
377. 

11.  Right  of  action.  Any  person  whose  prop- 
erty is  injuriously  affected,  or  whose  personal 
enjoyment  is  lessened  by  the  nuisance,  may 
bring  an  action  to  have  it  enjoined  or  abated. 
Ibid. 
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See  Cbdonal  Law,  sab-titles  Nuisakox  ;  In- 

TOXIOATINO  LIQUOB8. 


OOOUFTINa  OUUMANT.* 

L  Thb  Rights  of  thb  Pabtibs. 
a.  Rents  and  profits, 
h.  Improvements, 
c.  Bights  of  assignees. 
n.  Judgment,  Kjhtd  and  Charactbb  of. 


I.  The  Rights  of  the  Parties. 
a.  Rents  and  profits, 

1.  Rents  and  profits.  In  cases  under  the  law 
in  relation  to  occupying  claimants,  the  owner  is 
entitled  to  the  rents  and  profits  according  to  the 
▼alne  of  the  land  for  the  purpose  to  which  it  is 
devoted  by  the  occupant ;  and  the  occupant  is 
to  pay  what  the  use  of  the  land  is  worth  to  him. 
Dungan  v.  V(m,  Puhl,  8  Iowa,  268. 

2.  Umitation.  The  limitation  upon  the  right 
of  the  owner  to  recover  for  the  value  of  rents 
and  profits  of  real  estate  provided  in  section 
8576t  of  the  Revision  (g  S261,  Code  of  1878), 
does  not  apply  to  actions  under  chapter  07  of 
the  Revision  (chap.  7,  title  18,  Code  of  1878),  to 

*  The  provisions  of  the  statute  relating  to  the 
rights  01  oooupyhig  claimants,  constituted  chap. 
60,  Code  of  1851.  They  were  reprinted  as  chap. 
97,  Revision  of  1860.  Chapter  97  of  the  Revis- 
ion has,  with  a  few  changes,  been  reprinted  as 
chap.  7  of  title  xiii,  Code  of  1873.  It  is  here 
set  out  to  explain  the  references  thereto  in  the 
text.  The  figures  in  parentheses  denote  sections 
as  they  stood  in  Code  of  1851 ;  the  others  as  they 
stood  in  Revision  of  1860. 

Sec.  2M4.  (3233.)  Where  an  occupaot  of  land  has 
color  of  title  thereto,  and  tn  good  faith  has  made  any 
valuable  improvement  thereon,  and  is  afterward  in 
the  proper  action  found  not  to  be  the  rightful  owner 
thereof,  no  execution  shall  issue  to  put  the  plaintiff 
in  possession  of  the  property,  after  the  filing  of  the 
petition  hereinafter  mentioned,  until  the  provisions 
of  this  chapter  have  been  complied  with. 

Sbg.  2286.  (1234.)  Such  petition  must  set  forth  the 
grounds  on  which  the  defendant  seeks  relief,  stating 
with  other  things  as  accurately  as  practicable  the 
value  of  the  improvements  upon  the  lands  as  well  as 
the  value  of  the  lands  aside  from  the  improvements. 

Sec.  2966.  (1235.)  All  Issues  Joined  thereon  must  be 
tried  as  in  ordinary  cases,  and  If  the  value  of  the 
land  or  of  the  improvements  Is  in  controversy  such 
value  must  be  ascertained  on  the  trial. 

Sec.  2287.  (1236).  The  plaintiff  in  the  main  action 
may  thereupon  pay  the  appraised  value  of  the  im- 
provements and  take  the  property. 

(1287  and  1238)  [repealed  ana  substituted  by  article 
2  hereof.] 

Sec.  2288.  (1230.)  The  purchaser  in  good  faith  at  any 

Judicial  or  tax  sale  made  by  the  proper  person  or  01- 
Icer  has  color  of  title  within  the  meaning  of  this 
chapter,  whether  such  person  or  officer  had  sufficient 
authority  to  sell  or  not,  unless  such  want  of  au- 
thority was  known  to  such  purchaser  at  the  time  of 
the  sale-  And  the  rights  of  such  purcliaser  pass  to 
his  assignees  or  representatives. 


xeoover  the  value  of  permanent  impzovements 
made  under  oolor  of  title.  Parsons  y.  Moses, 
16  Iowa,  440. 

3.  Set-off  In  an  action  under  the  occupying 
claimant  law  to  recover  the  value  of  permanent 
improvements  made  upon  real  estate,  the  owner 
may  setoff  the  rents  and  profits  which  have 
accrued  during  the  time  in  which  the  improve- 
ments have  been  made.  Ibid. 

4.  Rents  and  profits  after  verdiot  in  main 
action.  In  an  action  under  the  occupying  claim- 
ant's law  the  defendant  is  entitled  to  setoff 
against  plaintiff's  demand  the  rents  and  profits 
accruing  after  the  verdict  in  the  action  of  right 
and  l)efore  verdict  in  the  action  pending.  Ibid, 

6.  Verdict  oonoltudve.  The  verdict  of  a  j  ury 
in  an  action  of  right,  fixing  the  value  of  the 
rents  and  profits  for  the  six  years  next  preced- 
ing the  commencement  of  such  action,  is  conclu- 
sive evidence  of  such  value  in  a  subsequent 
action  under  the  law  for  the  benefit  of  occupy- 
ing claimants.  Ibid. 

6.  Qnere.  Is  the  owner  entitled  to  compensa- 
tion for  rents  and  profits  accruing  after  the 
value  of  the  permanent  improvements  has  been 
determined  in  a  proceeding  ?  Ibid. 

7.  Interest:  renL  The  owner  of  the  land  is 
entitled  to  rent  for  the  occupation,  based  upon 

Sac.  2289.  (1210.)  Any  person  has  also  such  color  of 
title  who  hasocoupled  a  tract  of  land  by  himself  or  by 
those  under  whom  he  claims  for  the  term  of  Ave 
years,  or  who  has  thus  occupied  the  land  for  a  less 
term  than  five  years  If  he  or  those  under  whom  he 
claims  have  at  any  time  during  such  occupancy 
[with  the  knowledge  and  consent,  express  or  implied, 
of  the  real  owner,  made  any  valuable  improvement 
thereon,  or  where  he,  or  those  under  whom  he 
cliUms,  have,  at  any  time  during  such  occupancy] 
paid  the  ordinary  county  taxes  thereon  for  any  one 
year,  and  if  two  years  afterward  elapsed  without  a 
repayment  or  proffer  of  repayment  of  the  same  by 
the  owner  of  the  land,  provided  such  occupancy  is 
continued  up  to  the  time  at  which  the  suit  is  brought 
by  which  the  recovery  of  the  land  is  obtained  as 
aoove  contemplated ;  ipmvidGd^  that  nothing  in  this 
act  shall  be  construed  to  give  tenants  oolor  of  title 
against  their  landlords.] 

Sac.  2370.  (12^il.)  In  the  cases  above  provided  for.  If 
the  occupying  claimant  has  committed  any  injury  to 
the  land  by  cutting  timber  or  otherwise,  the  plaintiff 
may  set  the  same  off  against  any  claim  for  improve- 
ments made  by  such  claimant. 

Sac.  2271.  (1212.)  It  is  a  sufficient  cause  of  challenge 
to  any  Juror  selected  to  appraise  the  value  of  the 
land  or  the  improvements,  that  he  is  interested  in  a 
like  question. 

Sbc.  2272.  (1243.)  The  plaintiff  is  entitled  to  an  exe- 
cution to  put  himself  in  possession  of  hla  property 
in  accordance  with  the  provisions  of  this  chapter, 
but  not  otherwise. 

Sec.  2278.  (1214.)  The  regulations  contained  in  this 
chapter  are  intended  to  be  retrospective. 

+  Reprinted  as  section  3:381,  Code  of  1878,  and 
as  follows : 

The  plaintiff  cannot  recover  for  the  use  and  occu- 
pation of  the  premises  for  more  than  six  years  prior 
to  the  commencement  of  the  action. 


838 


OCCUPYING  CLAIMANT. 


Improvements. 


the  value  of  the  lands  and  the  improvements, 
where  he  is  required  to  pay  interest  upon  the 
value  of  the  improvements ;  where  he  is  not  re- 
quired to  paj  such  interest,  the  rent  should  be 
computed  on  the  valne  of  the  land  alone.  GhUda 
V.  Shower,  18  Iowa,  261. 

h.  ImpravemenU. 

8.  Improvements-  Under  section  1233  of  the 
Code  of  1851,  in  relation  to  occupying  claimants, 
a  defendant  can  at  any  time,  while  in  the  pos- 
session of  the  premises,  file  his  petition  to  have 
the  value  of  the  improvements  made  by  him, 
ascertained,  and  to  obtain  payment  for  the  same 
before  surrendering  the  possession.  Dunn  v. 
BUirktoecUher,  6  Iowa,  466. 

9.  The  right  of  an  occupying  claimant  to  the 
valuf;  of  his  improvements,  on  a  recovery  against 
him  in  an  action  of  right,  is  entirely  statutory. 
He  must  pursue  the  statute.  The  right  to  re- 
cover their  value  does  not  exist  at  common  law, 
though  equity,  in  special  cases,  has  afibrded 
relief.     Webster  v.  Stevxirt,  6  Iowa,  401. 

10.  The  "  rightful  owner "  is  only  liable  for 
Improvements  when  the  defendant  files  his  peti- 
tion as  prescribed  by  the  statute.  Ibid. 

11.  And  it  was  accordingly  lield,  that  where 
the  rightful  owner  of  real  estate  obtains  posses- 
sion of  his  property  without  resorting  to  an 
action,  he  is  not  liable  in  an  action  at  law  for 
the  value  of  improvements  made  by  an^^er. 
Ibid. 

12.  If  the  occupying  claimant  is  unjustly  dis- 
possessed, he  has  the  summary  remedy  of  forci- 
ble entry  and  detainer,  or  may,  in  certain  cases, 
resort  to  equity,  for  the  value  of  his  improve- 
ments. Ibid. 

13.  Pleading.    The  facts  and  circumstances 
which  show  that  the  right  could  accrue  to  the , 
party  claiming  the  benefit  of  the  act  must  be 
set  out  by  him  in  his  pleading.    GKUis  v.  Black, 
6  Iowa,  489: 

14.  Improvements  must  have  been  made  in 
good  fiedth.  A  party  seeking  to  recover  the  value 
of  improvements  made  by  him,  upon  the  land 
of  another,  must  show  that  he  made  the  im- 
provement in  good  faith  and  under  color  of  title; 
he  can  recover  only  by  bringing  himself  within 
the  statutory  provision  defining  the  remedy. 
Waster  V.  Stewart,  6  Iowa,  401. 

16.  Object  of  the  statute  in  relation  to  ooca- 
pying  claimants.  The  proceedings  authorized 
oy   the  statute  were  designed  to  enable  the 


occupying  claimant  of  land,  under  color  of 
title,  who  has  in  good  faith  made  valuable 
improvements  thereon,  and  who  is  after- 
ward, in  the  proper  action,  found  not  to  be  the 
rightful  owner  thereof,  to  have  his  improve- 
ments appraised  that  he  may  obtain  payment 
therefor,  or  in  default  of  such  payment  being 
made  in  the  time  fixed  by  the  court,  to  enable 
the  claimant  to  acquire  the  title  to  the  land  by 
paying  to  the  owner  its  appraised  value  aside 
from  the  improvements.  Dungan  v.  Vmi  Puhl, 
8  Iowa,  268. 

16.  Value  of  land  and  im^provements.  As 
indispensable  to  the  remedy  designed  to  be  af- 
forded by  the  statute  in  relation  to  occupying 
claimants,  it  is  required  that  the  value  of  the 
land,  aside  from  the  improvements,  as  well  as 
the  value  of  the  improvements  themselves,*  shall 
be  ascertained  by  the  jury  unless  such  value  is 
agreed  upon  by  the  i>arties.  Ibid. 

17.  Under  our  statute  the  occupant  of  land 
under  color  of  title,  who  is  found  not  to  be  the 
rightful  owner  thereof,  is  to  be  paid  for  valuable 
improvements  made  by  him  in  good  faith,  their 
value  to  be  ascertained  by  their  worth  at  the 
time  the  appraisement  is  made ;  and  as  result- 
ing from  this  rule,  he  should  not  be  charged 
with  the  rent  of  the  improvements  made  by  liim, 
but  should  pay  whatever  the  land  has  been 
worth  to  him.  Ibid, 

18.  Where  land  is  inclosed  and  put  in  a 
state  suitable  for  cultivation,  and  the  raising 
of  crops,  a  value  is  added  to  the  land  above 
the  mere  cost  or  value  of  the  improvements 
put  upon  it ;  and  the  occupant  may  reasona- 
bly be  charged  a  fair  sum  for  the  use  and  occu- 
pation of  the  land  in  its  improved  state.  In 
such  a  case  he  pays  rent,  not  upon  the  im- 
provements, but  upon  the  land,  wortli  more  for 
the  purpose  for  which  he  uses  it,  by  reason  of 
its  being  brought  into  a  state  fit  for  cultivation. 
Ibid. 

19.  Estimate,  how  made.  The  estimate 
should  be  made  on  all  the  land  brought  into  a 
state  of  cultivation  by  him  and  suitable  for 
the  raising  of  crops  or  for  farming  purposes, 
but  no  rent  is  to  be  charged  for  the  use  of  build- 
ings or  farm  fixtures  erected  by  the  occupant ; 
and  a  deduction  is  to  be  made  for  any  injury 
done  to  the  land  by  cutting  ^mber  or  otherwise, 
by  the  occupant  while  in  his  possession.  Ibid. 

20.  Lease:  oolor  of  title.  The  lessee  of  real 
property,  holding  under  a  lessor  who  has  but  a 
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life  estate  therein,  has  no  color  of  title  within 
the  meaning  of  the  statute,  and  cannot  recover 
in  a  proceeding  under  said  chapter  for  improve- 
ments placed  upon  such  premises.  WiUse,  guard- 
ian, V.  Hurley  et  al.,  11  Iowa,  478. 

21.  Personal  possession.  The  personal  pos- 
sepsion  of  the  claimant  of  real  estate  is  not 
essential  to  constitute  him  an  occupant;  the 
occupancy  of  the  tenant  is  the  occupancy  of  the 
landlord.    Parsons  v.  Moses,  16  Iowa,  440. 

22.  A  party  out  of  the  possession  of  real 
estate  cannot  maintain  an  action  under  chapter 
80  of  the  Code  of  1861  (art.  1,  chap.  97,  Rev.  1860) 
against  the  holder  of  the  legal  title,  to  recover 
the  value  of  improvements  made  by  him  upon 
such  real  estate.  Following  and  reaffirming 
Wd>ster  v.  Stewart,  6  Iowa,  401;  Glaussen  4b 
KuM  V.  Raybum,  14  Ibid.  136. 

23.  Half-breed  tract.  An  occupying  claim- 
ant of  lands  situated  on  the  half-breed  tract, 
who  acquired  his  claim  or  color  of  title  adversely 
to  the  decree  of  partition,  and  who  has,  ever 
since  the  acquisition  of  his  claim,  resisted  said 
decree,  believing  it  to  be  fraudulent  and  void,  is 
entitled  to  compensation  for  improvements  made 
upon  the  land.    Oraton  v.  Wright,  16  Iowa,  188. 

24.  Improvements  made  after  suit.  An  oc- 
cupying claimant  is  not  entitled  to  improve- 
ments made  after  he  is  found  not  to  be  the  right- 
ful owner.  Ibid, 

26.  Defective  tax  deed.  A  lot  in  the  town 
of  Fort  Des  Moines,  sold  at  tax-sale,  was  con- 
veyed to  the  purchaser  by  a  deed  setting  out  the 
following  description :  "  Town  —  Ft.  De  Mos. : 
Lots  —  8,  6,  7,  Block  2. '  Held,  that  the  alleged 
defect  in  the  description  did  not  deprive  the 
purchaser  of  color  of  title  under  the  sale,  within 
the  meaning  of  the  statute.  CMds  v.  Shower, 
18  Iowa,  261. 

26.  Measure  of  valua  The  occupant  is  not 
entitled  to  the  expense  or  cost  of  making  im- 
provements, but  to  the  amount  only  which  they 
have  really  or  actually  augmented  the  value  of 
the  property.  Ibid, 

27.  Granted  under  title  bond.  The  vendee 
of  real  estate  holding  it  under  a  bond  for  a  deed 
conditioned  upon  the  payment  of  the  purchase- 
money,  cannot  recover  against  the  vendor  or  his 
grantee  under  the  occupying  claimant  act  for 
improvements  made  thereon.  Janes  v.  Graves^ 
21  Iowa,  474. 

28.  Possession  must  be  adverse.  To  estab- 
lish a  right  to  pay  for  improvements  under  our 


occupying  claimant  law  (§§2264-2276,  Revision, 
§§  1976-1987,  Code  of  1878),  the  possession  un- 
der and  during  which  the  improvements  are 
made  must  be  adverse  to  the  holder  of  the 
paramount  title.    Keas  v.  Bums,  28  Iqwa,  285. 

c  Bights  of  assignees, 

29.  Right  to  compensation  assignable.  The 
right  of  an  occupying  claimant  to  compensation 
for  improvements  made  in  good  faith,  with  color 
of  title,  may  be  assigned,  and  the  assignee  is 
invested  with  all  the  rights  of  his  assignor. 
Oraton  v.  Wright,  16  Iowa,  138. 

30.  The  claim  of  an  occupying  claimant  for 
improvements  made  under  the  color  of  title,  is 
the  subject  of  sale  and  transfer;  and  the  as- 
signee of  such  a  claim  takes  all  the  right  of  ac- 
tion of  the  assignor,  {Oraton  v.  Wright,  ante^ 
Parsons  v.  Moses,  16  Iowa,  440. 

31.  Assignee.  A  grantee  is  an  assignee,  with- 
in the  meaning  of  section  2268  of  the  Revision  of 
1860.    Ohilds  V.  Shower,  18  Iowa,  261. 

II.  JuDoicfiNT :  Kind  aitd  Chabacter  of. 

32.  No  personal  JudgmenL  It  is  not  the  in- 
tention of  the  statute  in  relation  to  occupying 
claimants,  that  a  personal  judgment  should  be 
rendered  in  favor  of  either  party,  or  that  the 
lands  or  improvements  should  be  ordered  to  be 
sold  to  pay  such  judgment.  Dungan  v.  Von 
Puhl,  8  Iowa,  268. 

33. objection  may  be  taken  on  appeaL 

The  rendition  of  such  a  judgment,  without  ques- 
tioning the  right  of  the  court,  is  not  a  waiver  of 
all  objections  to  such  a  judgment  by  the  defend- 
ant, nor  is  he  precluded  from  objecting  to  such 
a  judgment,  for  the  first  time,  in  the  appellate 
court.  Ibid, 

34.  When  the  appraisement  is  made,  no 

personal  judgment  for  the  ascertained  value  of 
the  improvements  can  be  rendered  by  the 
court,  against  the  owner  of  the  land.  Ibid, 

36.  Statute :  efiisot  on  prior  Judgment.  While 
the  act  entitled  "  An  act  to  amend  chapter  80  of 
the  Oode,"  approved  March  28, 1868,  is  made  to 
apply  to  Judgments  rendered  previous  to  its 
passage,  it  cannot  have  the  effect  to  render  valid, 
a  judgment  in  personam  against  the  owner  of 
land,  for  improvements  made  thereon  by  an 
occupying  claimant,  nor  an  order  for  the  sale  of 
the  land  under  a  special  execution  to  be  issued 
on  such  judgment.  Ibid. 
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36.  It  was  clearly  the  purpose  of  thel^s- 
latnre,  by  chapter  158,  Laws  1858  (Rev.  1860,  § 
2274),  to  invest  the  courts  with  power  to  render 
a  money  judgment  in  lavor  of  the  occupant  for 
the  amount  o(  his  improvements.  Ohilda  v. 
Shower,  18  Iowa,  261. 

37.  Statute  unoonstitutlonal.  Said  statute 
authorizing  the  rendition  of  a  general  money 
judgment  in  favor  of  the  occupying  claimant, 
and  a  general  execution  to  enforce  the  same, 
is  unconstitutional  and  invalid.  Ibid, 


OFFXOE  AND'OFFXOBR. 

I.  Gbnbballt. 

II.  Sbbyiob  and  Rbtxtrn  of  Psogbss. 
III.  Liability  of  Offigbbs  Ain>  Subbtibs 
FOB  Thbib  Conduct. 

a.  In  general. 

b.  On  official  bonds, 
rv.  Officbb  De  FactO; 

V.  Compensation. 
VI.  Vacancy. 


I:  Gbnbballt. 

1.  Presumption.  An  officer  will  be  presumed 
to  have  done  his  duty  as  commanded  until  the 
contrary  appears.  Itoioan  v.  Lamb,  4:  G.  Gr.  468 ; 
Barneu  v.  Buena  Vista  Co.,  83  Iowa,  261 ;  Dol- 
larhide  v.  77ie  Bd.  of  Commissioners,  1 G.  Gr.  158 ; 
OdU  v.  Porter,  4  Ibid.  510 ;  McQvffie  v.  Dervine, 
1  G.  Gr.  251. 

2.  Every  legal  presumption  is,  that  an  officer 
has  discharged  his  duty.  Cole  v.  Porter,  4  G.  Gr. 
510,  citing,  DoUat^Mde  v.  Museaiine  County,  1 
Ibid.  158 ;  McQuffie  v.  Dervine,  Ibid.  251 ;  Barney 
V.  Chittenden,  2  Ibid.  165;  NeaUy  v.  Redman, 
5  Iowa,  887. 

3.  The  power  to  detain  an  offender  in  cus- 
tody for  a  reasonable  length  of  time  is  inherent 
to  the  duties  of  a  peace  officer.  HutcMr^on  y. 
Sangster,  4  G.  Gr.  840. 

4i  Where  a  party  oontraots  in  an  official 
capacity,  which  is  disclosed  in  the  contract 
itself,  he  is  not  personally  liable  on  the  contract, 
although  he  fails  to  affix  to  his  signature  his 
official  title.  Lyon  v«  Adamson  et  al.,  7  Iowa, 
609. 

6.  Right  to  office.  The  right  to  an  office  can- 
not be  determined  in  an  action  of  replevin,  or  in 
any  action  other  than  a  proceeding  in  the  nature 


of  a  writ  of  quo  toarranto,  or  by  information  (or 
possibly  by  mandamus),  as  provided  by  chapter 
157  of  the  Revision  of  1860.  Desmond  v.  Mc- 
Carthy, 17  Iowa,  525. 

6.  Rights  of  official  incumbent  cannot  be 
adjudicated  on  habeas  corpus.  Where  the  in- 
cumbent of  an  office  holds  it  by  color  of  right, 
though  he  is  not  an  officer  dejure,hia  right  will 
not  be  inquired  into  on  ?iabeas  corpus.  It  can  be 
determined  only  in  a  direct  proceeding  instituted 
for  that  purpose.  Ex  pa/rte  Strahl,  16  Iowa, 
869. 

7.«But  if  a  mere  usurper  should,  without 
color  of  right,  attempt  to  imprison  a  person,  the 
legality  of  the  restraint  could  be  inquired  into 
on  habecu  corpus.  Ibid. 

8.  Legislative  power  over  offices.  The  legis> 
lature,  when  not  inhibited  by  the  constitution, 
has  power  to  abolish  an  office,  to  increase  or 
decrease  the  duties  imposed  upon  an  incumbent, 
and  to  add  to  or  take  from  his  salary  ;  and  may 
also  add  to  or  change  the  methods  by  which 
vacancies  may  occur,  and  make  such  changes 
applicable  to  existing  offices  and  those  who  hold 
them.  Bryan  v.  Cattell,  Auditor  of  State,  15 
Iowa,  588. 

9.  Deputy  may  administer  oaths.  The  deputy 
of  the  clerk  of  the  district  court  has  power  to 
administer  oaths ;  and  it  is  not  necessary  to  his 
authority  to  show  the  inability  or  absence  of 
the  principal.  Finn  dt  Co,  v.  Boss  et  ux.,  12  Iowa. 
565. 

10.  The  deputy  of  the  clerk  of  the  district 
court  has  the  same  power  to  administer  oaths 
as  his  principaL    Wood  v.  Bailey,  12  Iowa,  46. 

11.  may  approve  bond  and  issue  writ. 

The  deputy  clerk  may  approve  an  attachment 
bond  and  issue  the  writ.  Finn  dt  Co,  v.  Boss  et 
ux.,  12  Iowa,  565. 

12. jurat :  seal    It  is  not  necessary  that 

the  signature  of  a  clerk  or  his  deputy  to  the 
jurat  appended  to  a  pleading  should  be  au> 
thenticated   by  his  official  seal.  Ibid. 

13. may  sign  tax  sale  certificate.     A 

deputy  treasurer  has  prima  fade  authority  to 
sign  the  name  of  his  principal  to  certificates  of 
redemption  from  tax  sales ;  and  such  a  certificate 
is  admissible  in  evidence,  upon  showing  that  the 
person  signing  the  same  was  a  deputy,  without 
further  showing  his  authority.  Byington  v. 
Allen,  11  Iowa,  8. 

14.  Torts  of  officers :  liability.  A  county  is 
not  liable  to  a  tax  payer  for  moneys  fraudulently 
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collected  bj  the  treasurer,  as  taxes,  and  applied 
to  his  own  use.  Eitep  v.  Keoktik  Ocwniy,  18 
Iowa,  199. 

16.  Bvidence  of  official  authority.  In  rela- 
tion to  officers,  civil  and  munidpal,  when  the 
question  arises  between  third  parties,  parol  evi- 
dence is  admissible  to  show  that  they  were 
officers  at  a  g^ven  time,  and,  perhaps,  to  show 
that  they  acted  as  such.  Oaurley  v.  HanHm,  2 
Iowa,  75. 

16.  As  between  third  persons,  when  the  ques- 
tion arises,  whether  a  person  doing  an  act  was 
an  officer,  it  is  sufficient  to  show  him  to  be  such 
defaeto;  audit  is  not  required  of  the  person 

^  claiming  or  justifying  under  the  act  of  the  offi- 
cer, to  show  that  he  was  such,  by  the  highest 
and  best  evidence.  This  is  required  when  the 
officer  himself  is  a  party,  and  he  justifies,  or 
claims,  by  virtue  of  his  office.  Ihid. 

17.  Distraint  for  taxes.  Where,  in  an  ac- 
tion of  replevin  against  an  officer,  brought  to 
recover  the  possession  of  property  distrained 
for  taxes,  the  plaintiff  o£f^red  in  evidence  the 
assessment  roll  under  which  the  officer  acted, 
without  urging  any  objection  to  its  validity,  and 
where  the  plaintiff  admitted  in  his  pleadings 
that  the  defendant  was  the  proper  officer  and 
acting  as  such  under  the  said  assessment  roll 
and  a  warrant ;  luld,  that  it  was  unnecessary  for 
the  officer  to  show  affirmatively  the  power  under 
which  he  acted,  tliat  having  already  been  done 
for  him  by  the  plaintiff.  Herahey  v.  Fry,  1  Iowa, 
698. 

18.  Where,  in  an  action  of  replevin  against 
an  officer  to  recover  the  possession  of  property 
distrained  for  city  taxes,  the  plaintiff,  after  offer- 
ing the  assessment  roll  in  evidence,  proposed  to 
prove  by  the  city  assessor  that  he  had  not  called 
on  plaintiff  at  the  time  he  made  the  assessment, 
but  that,  in  making  the  same,  he  had  copied  the 
amount  of  personalty  assessed  to  plaintiff,  from 
the  county  list ;  and  also,  that  the  property  so 
copied  and  assessed  was  not  within  the  city 
limits  at  the  time  of  such  assessment,  but  con- 
sisted of  a  stack  of  lumber  outside  of  said  city, 
which  evidence  was  rejected  by  the  court ;  held, 
that  the  evidence  was  t>roper]y  rejected,  being, 
under  the  circumstances,  inadmissible  to  tend  to 
fix  the  liability  of  the  defendant.  Ibid. 

n.  Service  and  Return  of  Process. 

'    19.  Presnmption.    The  return  of  the  sheriff 
upon  a  writ  of  attachment  showed  a  levy  upon 
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property,  but  did  not  show  that  it  was  attached 
as  the  property  of  the  creditor.  Held,  that  the 
levy  was  void  and  gave  no  jurisdiction  to  the 
court  over  the  property  attached ;  and  also,  that 
it  could  not  be  favored  by  legal  intendment,  and 
could  be  declared  void  in  a  collateral  proceeding. 
2Vy<my  V.  Glover,  3  G.  Gr.  387. 

20.  — ^ —  Where  the  writ  of  attachment  com* 
manded  the  sheriff  to  levy  "  on  the  defendant's 
property  in  Lee  county,  Iowa,"  and  the  sheriff  re- 
turned on  the  back  of  the  writ  "  Served  the 
within  attachment  by  attaching,"  etc.,  certain 
property  described  in  the  return,  it  will  be  pre- 
sumed that  the  property  attached  was  the  prop- 
erty of  the  debtor.  Overruling  Tiffany  v.  Olaver, 

8  G.  Gr.  d&7,eupra;  Rowen  et  al,y.  Lamb,  4. 
Ibid.  468,  and  cases  in  §  1,  ante. 

21.  Bvidence.  The  return  of  an  officer,  as  to 
facts  which  are  no  part  of  his  official  duty,  is 
incompetent  to  prove  the  existence  of  such  facts. 
He  should  be  sworn  as  a  witness.  WiekersTiam 
V.  Beeves  dk  Miller,  1  Iowa,  413. 

22.  Conclusiveness  of  return.  In  an  action 
for  damages  for  failing  to  obey  a  subpoena,  the 
return  of  service  upon  the  subpoena  is  not  con- 
clusive upon  the  parties ;  and  the  plaintiff  is 
entitled  to  show  on  the  trial,  as  a  matter  of  fact, 
independent  of  the  return  of  the  officer,  that 
the  writ  was  duly  and  legally  served.  McCaU 
V.  BtUterworth,  8  Iowa,  329. 

23.  The  rule  that  parol  evidence  is  not  admis- 
sible to  contradict  an  officer's  return  is  not 
applicable  in  an  action  against  a  constable  for 
negligently  permitting  property  upon  which  he 
had  levied  an  execution  to  be  taken  from  him. 
Harper  v.  Moffit  et  al.,  11  Iowa,  527. 

24.  Quere,  can  the  return  of  an  officer  be  con- 
tradicted by  parol  evidence?  Kingsbury  v. 
Buclianan,  11  Iowa,  887. 

26.  The  return  of  a  sheriff  as  to  the  circum- 
stances and  facts  attending  the  service  of  a  writ 
is  not  conclusive.     Pomray  <fc  Go.  v.  Parmlee^ 

9  Iowa,  140. 

26.  Where,  in  a  suit  in  chancery  to  quiet  title, 
the  complainat^,  to  prove  that  the  defendant 
purchased  the  premises  at  sheriff's  sale,  with 
notice  of  his  rights,  offered  in  evidence  a  notice 

10  the  sheriff  of  his  rights  under  a  deed,  and  an 
indorsement  thereon,  made  by  the  officer  who 
conducted  the  sale,  that  he  had  read  the  notice 
at  the  time  of  the  sale,  which  evidence  was 
objected  to  by  respondents,  and  rejected  by  the 
court :  held^  that  the  reading  of  the  notice,  and 
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making  the  return  thereon,  were  no  part  of  the 
officer's  official  duty  and  that  a  return  of  these 
facts  was  incompetent  to  prove  their  existence. 
Wickersham  v.  Beefoes  dh  MiUer,  1  Iowa,  413. 

27.  Where  service  is  not  made  by  the  Bheri£E^ 
The  credit  given  to  a  return  of  a  writ  of  attach- 
ment, made  by  a  person  especially  appointed  by 
the  clerk  to  serve  such  process,  must  depend 
upon  the  validity  of  the  appointment,  which 
must  accompany  the  return.  Code,  §  185.  Cv/r- 
rens  v.  Batcliffe,  9  Iowa,  309. 

See,  further,  Original  Noticb. 

in.   Liability  of   Opfiobrb  and   Sureties 
FOR  their  Conduct. 

a.  In  general. 

28.  Ministerial  and  Judicial  acts.  A  minis- 
terial officer  is  liable  for  damages  caused  by  his 
misfeasance  and  non-feasance  in  office;  but  a 
judicial  officer  is  not  liable  for  judicial  acts 
when  it  is  not  shown  that  he  acted  corruptly. 
ffawe  V.  Mason  et  al,,  14  Iowa,  510 ;  Wasson  v. 
MitcheU,  18  Ibid.  153. 

29.  A  judicial  officer  is  not  civilly  liable  for 
judicial  acts  though  his  decision  in  respect 
thereto  be  erroneous,  where  it  is  not  shown  that 
he  acted  maliciously  or  corruptly ;  and  this  rule 
applies  to  inferior  as  well  as  superior  tribunals. 
Jjondegan  v.  Hammer,  80  Iowa,  508. 

30.  A  justice  or  a  constable  is  not  liable  in 
trespass  for  the  erroneous  exercise  of  official 
acts,  if  he  does  not  exceed  his  authority,  or  act 
corruptly.    Hetfleld  v.  Toweley,  3  G.  Gr.  584. 

31.  Approving  bond.  The  approving  of  a  re- 
plevin bond  by  a  justice  of  the  peace  so  partakes 
of  the  nature  of  a  judicial  act  as  to  release  him 
from  liabilty  for  error  of  judgment.  To  make 
him  liable  for  such  error  it  must  be  shown  that 
he  acted  corruptly.  Hovoe  v.  Mason  et  al.,  14 
Iowa,  510. 

32.  The  approving  of  an  official  bond  may  be 
either  a  judicial  or  a  ministerial  act,  depending 
upon  the  general  nature  of  the  duties  of  the 
approving  officer.  Wasson  v.  Mitchell,  18  Iowa. 
158.  ^ 

33.  When  a  justice  of  the  peace  approved 
a  replevin  bond  upon  which  a  married  woman 
was  the  only  solvent  surety,  it  was  ?ield,  that  as 
it  was  not  shown  that  he  acted  corruptly,  he 
was  not  liable.  Ibid. 

34.  Oorruption  in  office.  A  justice  of  the 
peace  is  not  liable  on  his  bond  for  error  of  judg- 
ment when  acting  in  a  judicial  capacity ;  alUer 


as  to  acts  committed  through  favor,  fraud  or 
partiality.  Gowing  v.  GoitgiU  et  al.,  12  Iowa, 
495. 

36.  Ministerial  acts.  For  the  misfeasance  or 
non-feasance  of  a  ministerial  officer,  the  party 
injured  may  have  redress  by  a  civil  action. 
Wasson  v.  MitcheU  et  al.,\^  Iowa,  153.  Nor  is 
proof  of  malice  necessary.  MoQord  v.  High,  24 
Ibid.  386. 

36.  Judicial  acts.  A  judicial  officer  is  not 
liable  civilly  for  judicial  acts,  unless  he  acts 
willfully,  maliciously  or  corruptly,  and  this 
exemption  extends  to  all  officers  and  boards  of 
officers  charged  with  the  decision  of  matters  of 
a  quoM  judicial  nature.  Ibid. 

37.  Judicial  and  ministerial  acts  distin- 
guished. The  execution  of  a  determination 
committed  by  the  law  to  the  judgment  and 
discretion  of  the  officer,  which  could  be  as  well 
done  by  another,  is  a  ministerial  act.  That  it 
requires  skill,  and  involves  judgment  and  dis- 
cretion, will  not  give  it  a  judicial  character. 
McGord  V.  High,  24  Iowa,  836. 

38. The  fact  that  an  officer  is  clothed  with 

a  discretion  in  the  discharge  of  a  duty  as  to  the 
manner  of  its  performance,  or  as  to  the  control 
of  attendant  acts  or  circumstances  necessarily 
arising  in  its  course,  does  not  give  to  his  acts  a 
judicial  character.  Ibid. 

39.  Rules  applied.  The  defendant,  as  super- 
visor of  roads,  is  required  by  law  to  keep  the 
highways  in  repair ;  he  determines  when  and 
where  repairs  are  necessary,  and  what  work 
shall  be  done  to  effect  the  same.  This  is  of  a 
judicial  nature.  He  is  also  required  to  direct 
the  work,  to  make  the  repairs  determined  upon ; 
this  is  simply  a  ministerial  duty.  Ibid. 

40.  Oase  of  ministerial  act:  how  performed. 
The  construction,  b/  a  road  supervisor,  of  a 
crossing  to  a  stream  over  which  a  highway 
passes,  is  a  ministerial  act,  and  must  be  so  per- 
formed as  not  to  injure  him  through  whose  land 
the  stream  meanders,  by  the  diversion  or  dimi- 
nution of  the  stream.  Ibid. 

41.  In  ooUeclion  of  taxes.  Where  a  tax  has 
been  legally  ordered  by  officers,  de  jure  cer- 
tainly, if  not  de  facto,  against  a  person  liable 
to  be  taxed,  and  the  officer  who  has  been 
duly  chosen  and  qualified,  has  a  proper  war- 
rant to  collect  said  tax,  the  officer  will,  in  the 
absence  of  fraud  on  his  part,  be  protected 
under  the  warrant,  and  is  not  answerable  ior 
any  irregularities  in  the  previous  proceedings. 
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Hence,  if  the  tax  list  is  apparently  regular,  and 
if  the  collector  has  a  proper  warrant,  it  is  his 
duty,  to  comply  with  the  requirements  of  the 
warrant.    Her$hey  v.  Fry,  1  Iowa,  698. 

42.  If  he  seizes  property  under  such  warrant, 
it  cannot  be  replevied  from  him  because  of  the 
fault  or  irregularity  of  the  assessor.  Ibid. 

43.  But  it  is  otherwise,  if  there  is  no  color  of 
law  for  the  assessment,  or  if  the  law  under 
which  it  is  made  be  unconstitutional,  or  if  the 
warrant  shows  a  want  of  power  on  its  face.  Ibid, 

44i  Where  in  an  action  of  replevin  against  a 
city  collector,  brought  to  recover  the  possession 
of  property  distrained  for  taxes,  the  plaintiff 
offered  in  evidence  the  assessifient  roll  under 
which  the  officer  acted,  without  urging  any 
objection  to  its  validity,  and  where  the  plaintiff 
admitted  in  his  pleadings,  that  defendant  was 
the  proper  officer,  and  acting  as  such  under  the 
said  assessment  roll  and  a  warrant ;  heldy  that  it 
was  unnecessary  for  the  officer  to  show  affirma- 
tively the  power  under  which  he  acted,  that 
having  already  been  done  for  him  by  the  plain- 
tiff. Ibid, 

46.  Under  writ  of  attachment.  The  writ  of 
attachment  Issued  by  a  justice  of  the  peace  in 
an  action  within  his  jurisdiction  is  not  void, 
and  that  it  does  not  show  prima  fade  that  it 
was  issued  upon  a  sufficient  affidavit  does  not 
render  it  void,  nor  the  officer  executing  it  a 
trespasser.  The  State  of  lavoa  v.  Foster,  10  Iowa, 
435. 

46.  After  levy  of  ezeontion.  The  levy  of  an 
execution  on  goods  and  chattels  sufficient  to 
satisfy  the  judgment  divests  the  defendant  in 
the  execution  of  his  right  to  the  property,  and 
the  officer  who  made  the  levy  becomes  liable  to 
the  plaintiff  for  the  debt,  if  he  fail  to  perform 
his  duty  according  to  the  requirements  of  law 
or  be  released  by  the  plaintiff.  Lucas  v.  Cassa- 
day,  2  G.  Gr.  208. 

6.  On  official  bonds, 

47.  School  land  commissioner.  Section  880 
of  the  Code  of  1851  did  not  include  the  bond 
of  the  school  fund  commissioner,  required  by 
section  1090  of  the  Code  of  1851 ;  and  it  was  not 
necessary  that  the  bond  of  that  officer  should 
be  approved  by  the  county  Judge.  State  of 
Iowa  V.  Fredericks  et  al.,  8  Iowa,  558. 

48.  Action  on  school  land  commissioner's 
bond.  In  an  action  on  a  school  fund  commis- 
sioner's bond,  it  is  not  necessary,  in  order  to 


make  it  a  valid  statutory  bond,  to  fkver  and 
prove  in  the  first  instance,  that  the  sureties 
were  approved  by  the  derk  and  sheriff  of  the 
county.  Ibid, 

49.  In  bonds  given  to  secure  the  paUic, 
courts  will  disregard  objections  purely  techni- 
cal, and  will  hold  such  undertakings  invalid, 
only  upon  the  most  cogent  and  satisfactory 
grounds.  Ibid, 

60.  The  bond  of  a  public  officer  and  his  sure- 
ties, though  not  good  as  a  statutory  undertak- 
ing, may  be  good  as  a  voluntary  obligation,  and 
an  action  at  common  law  will  lie  thereon.  But 
where  an  action  is  brought  on  the  remedy  given 
at  common  law,  no  benefit  or  damages  can  be 
claimed,  which  are  ^ven  by  the  statute,  in  case 
of  a  breach  of  a  statutory  bond.  Ibid. 

61.  Constable's  bond.  JSMd,  that  when  a 
constable,  acting  in  his  official  capacity,  levied 
upon  and  sold  property,  which  was  exempt  from 
levy  and  sale  under  execution,  he  and  his  sure- 
ties were  liable  on  his  official  bond  for  the  dam- 
ages thereby  sustained.  Strunk  v.  OcheUree  et 
al.,  11  Iowa,  158. 

62.  Bvidence  in  action.  In  an  action  against 
an  officer,  on  his  official  bond,  for  carelessly, 
negligently,  willfully  and  corruptly  taking  in- 
sufficient security  on  a  replevin  bond,  evidence 
offered  by  the  defendant,  for  the  purpose  of 
showing  that  he  acted  "  honestly  and  in  good 
faith,  and  with  no  corrupt  or  improper  motives/' 
in  approving  the  bond,  was  held  admissible. 
Hotoe  V.  Mason  etal.,12  Iowa,  202. 

63.  Liability  of  sureties.  Sureties  on  official 
bonds  are  not  liable  ipr  prior  delinquencies  of 
the  principal.  The  County  of  Mahaska  v.  In- 
galls,  Rx^r,  16  Iowa,  81 ;  Warren  Oounty  v. 
Wwrd  et  al,,  21  Ibid.  84. 

64.  The  sureties  on  the  bond  of  a  justice  of 
the  peace  are  liable  for  a  breach  of  the  same  by 
receiving  notes  for  collection  while  in  office,  and 
refusing  to  deliver  them  either  to  the  owner 
thereof,  or  to  his  successor  in  office,  at  the  ex 
piration  of  his  term.  Latham  v.  Broten  et  al,, 
16    Iowa,  118;  Bessinger  v.  Dickerson,  20  Ibid. 

260. 

66.  A  justice  of  the  peace  and  his  sureties  are 
liable  upon  his  bond  for  notes  left  with  him  for 
collection.  But  the  sureties  are  not  liable  for 
any  default  occurring  before  they  became  sure- 
ties if  past  as  well  as  prospective  delinquen- 
cies are  not  covered  by  the  bond.    Bessinger  v. 
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Dickerson,  20  Iowa,  360  ;  I7uMnp8(m  v.  Dicker- 
ton,  22  Ibid.  860;  1%$  GourUy  of  Mahaska  v. 
IngaUs,  16  Ibid.  81. 

66.  County  treasurer:  liability.  A  oountv 
treasurer  is  not  liable  for  the  acts  or  defalcations 
of  a  book-keeper  or  assistant  in  his  office  em- 
ployed by,  and  acting  under  the  direction  of, 
the  board  of  supervisors.  The  question,  as  to 
whether  a  treasurer  would  be'  responsible  for 
the  misfeasance  or  defalcations  of  his  deputy, 
left  undecided.  Scott  County  v.  Fluke  et  al.,  34 
Iowa,  817. 

67.  liiability  of  treasurer  as  to  ooUeotion  of 
taxes.  A  county  treasurer,  as  to  justification 
in  levying  upon  property  for  the  non-payment 
of  taxes,  occupies  the  same  position  to  all  taxes, 
whether  general  or  special,  and  his  protection 
is  as  full  and  complete  in  the  collection  of  spe- 
cial as  it  is  in  that  of  general  taxes,  in  reference 
to  the  illegality  or  irregularity  of  the  assess- 
ment.   Games  v.  RcM,  8  Iowa,  198. 

68.  A  county  treasurer  and  his  sureties  are 
liable  on  his  bond  for  moneys  received  by  him 
in  partial  payment  of  taxes.  Warren  County  v. 
Ward  etal.,  21  Iowa,  84. 

69.  The  sureties  upon  a  treasurer's  bond  are 
not  liable  for  his  official  delinquencies  prior  to 
the  execution  of  the  bond.  Ibid, 

60.  A  judgment  against  a  treasurer  and  his 
sureties  on  his  first  bond,  for  breach  in  refusing 
to  account  for  moneys  received  after  its  execu- 
tion and  before  the  execution  of  a  second  bond, 
is  no  bar  to  an  action  on  the  second  bond  for  a 
subsequent  failure  to  account  for  moneys  re- 
ceived after  the  execution  of  said  second  bond. 
Ibid. 

61.  NegUgenoe  In  not  oanoeling  warrants. 
Where  a  county  treasurer  neglected  to  cancel 
warrants  upon  receiving  them,  in  the  manner 
prescribed  by  law,  and  they  were  afterward  ab- 
stracted from  his  office,  and  again  put  in  circu- 
lation.  without  fault  or  negligence  on  his  part, 
it  was  Tutld,  that  he  was  liable  to  the  county  for 
the  amount  thereof,  on  his  official  bond.  The 
County  of  Johnson  v.  Hughes,  12  Iowa,  360. 

62.  Defense  on  bond.  That  the  taxes  col- 
lected by  a  county  treasurer  were  illegally  as- 
sessed cannot  be  Interposed  as  a  defense  in  an 
action  on  his  bond.  The  County  of  Mahaska  v. 
Ingalls  et  at.,!  A  Iowa,  170, 

63.  Where  the  covenant  in  the  bond  of 

a  county  treasurer  bound  him  to  the  discharge 
of  all  duties  "  now  or  hereafter  required  of  his 


office  by  law,"  it  was  held,  that  the  sureties  on 
his  bond  were  liable  for  his  default  in  the  man- 
agement of  the  school  fund  under  a  law  en- 
acted  after  the  execution  of  the  bond.  Ibid. 

64m  The  fidlnre  of  a  oonnty  treasurer  to  pay 
OTer  and  aooonnt  to  the  county  or  State  for  the 
revenue  in  his  hands  is  the  "  omission  of  an  offi- 
cial duty  *'  within  the  meaning  of  Revision,  sec- 
tion 2740,  and  action  for  such  failure  must  be 
commenced  within  three  years  after  the  cause 
of  action  accrues,  or  it  will  be  barred  by  stat- 
ute. State  V.  Dyer,  17  Iowa,  228 ;  Powesheik 
Go.  V.  Ogden.  7  Ibid.  177. 

66.  It  is  the  duty  of  the  oonnty  treasurer  to 
aooount  for  fees  received  by  him  for  the  certifi- 
cates of  purchase  of  lands  sold  for  taxes,  un- 
der Revision,  section  777.  TJie  County  of  Deta- 
toare  v.  Oriffln,  17  Iowa,  166. 

66.  Boreties  on  substituted  bond.  The  sure- 
ties upon  a  substituted  official  bond  are  not  lia- 
ble for  moneys  coming  into  the  hands  of  the 
principal  prior  to  the  execution  of  such  bond, 
and  during  the  existence  of  a  prior  bond  for 
which  the  substituted  bond  was  given.  Thomp- 
son  V.  Dickerson,  22  Iowa,  860. 

67.  Oollector:  liability  of  deputy.  A  dis- 
trict collector  of  internal  revenue,  being  liable 
to  the  government  upon  his  official  bond,  may 
bring  an  action  against  his  deputy  and  his  sure- 
ties upon  his  bond,  for  money  coming  into  his 
hands  and  not  paid  over  to  such  oollector ;  and 
in  such  a  case  it  is  not  necessary  that  the  col 
lector  should,  before  bringing  suit,  pay  over  to 
the  government  such  moneys.  FuUer  v.  Calk- 
ins et  al.,  22  Iowa,  301. 

68.  It  is  no  defense  to  such  an  action  that  the 
moneys  received  by  the  deputy  were  paid  to 
him  before  the  same  were  due.  It  was  his  duty 
to  pay  over  all  moneys  coming  into  his  hands  by 
virtue  of  his  office.  Ibid. 

69.  Olerk  of  district  court:  liability  of. 
Money  paid  to  a  clerk  of  the  district  and  circuit 
court  upon  a  judgment  recorded  in  his  office  is 
received  by  him  in  virtue  of  his  office;  and 
upon  his  failure  to  pay  over  the  money  to  the 
judgment  creditor,  a  recovery  may  be  had 
therefor  against  him  and  his  sureties,  in  an 
action  on  his  official  bond.  Morgan  v.  Long  et 
al.,  29  Iowa,  434. 

70.  Thus  held,  where  he  deposited  money  so 
received  with  a  private  banker  who  failed.  Ibid. 

71.  Oounty  Judge.  A  county  judge  is  author- 
ized to  receive  money  paid  by  an  executor  upon 
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olaimB  filed  and  allowed  against  the  estate ;  and 
for  Ills  failure  to  pay  the  same  oyer  to  the  party 
or  parties  entitled,  he  and  his  sureties  on  his 
official  bond  will  be  liable  therefor.  Wright  dk 
Co,  V.  HarrU  et  at.,  81  Iowa,  272. 

72. fidlure  to  pay  over  mone3ni  belong- 
ing to  oounty.  A  failure  of  a  county  judge  to 
account  for,  and  pay  oyer  to  the  county,  moneys 
received  by  him  for  the  sale  of  town  lots,  belong- 
ing to  the  county,  is  not  the  omission  of  an 
official  duty,  in  the  sense  in  which  these  words 
are  used  in  section  1659,  Code  of  1861.  The 
County  of  Poweshiek  Y,  Ogden,  7  Iowa,  177. 

73. statute   of  limitation.    Chapter  4, 

of  the  acts  of  1858,  requires  a  county  judge 
to  give  a  bond  for  the  faithful  discharge  of 
his  duties  as  such,  and  for  the  payment  of 
all  public  moneys  which  might  come  into  his 
hands ;  h^d,  that  an  action  upon  the  bond  to 
recover  moneys  which  the  county  judge  had 
received  for  real  estate,  sold  for  the  county,  was 
not  an  action  for  a  breach  of  official  duty,  and 
was  not  limited  by  statute  three  years.  Ibid, 

74.  Filling  blanks.  Where  sureties  sign  the 
official  bond  of  their  principal,  leaving  certain 
blanks  as  to  amount,  date,  etc.,  which  they 
expect  him  to  properly  fill,  and  which  he  does 
fill  accordingly,  they  are  estopped  from  claim- 
ing that  their  liability  is  afiected  thereby. 
Wright  d  Co.  v.  Harris,  31  Iowa,  272. 

III.  Officbb  De  Facto. 

75.  Ofiicers  de  feoto:  paroL  As  between 
third  persons,  when  the  question  is,  whether  a 
person  doing  an  act  was  an  officer,  it  is  sufficient 
to  show  him  to  be  such  de  facto.  And  it  is  not 
required  of  the  party  claiming  or  justifying 
under  the  act  of  the  officer,  to  prove  that  he  was 
such  by  the  highest  and  best  evidence.  The 
highest  and  best  evidence  is  required  only  when 
the  officer  himself  is  a  party,  and  he  justifies  or 
claims  by  virtue  of  his  office.  Oourley  v.  Haiv- 
kins,  2  Iowa,  75. 

76.  Official  oharaoter  may  be  shown  by 
paroL  In  relations  to  officers,  civil  and  criminal, 
when  the  question  arises  between  third  parties, 
parol  evidence  is  admissible  to  show  that  they 
were  officers  at  a  given  time,  and,  perhaps,  to 
show  that  they  acted  as  such.  Ibid. 

77.  Failure  to  requalify  renders  incum- 
bent an  officer  defaoto.  Where  a  treasurer 
was  re-elected  and  continued  in  office  during 
•he  second  term  without  being  re-qualified,  hdd 


1.  That  after  the  expiration  of  the  time  fixed 
for  qualification  he  did  not  legally  hold  over, 
but  remained  treasurer  de  facto  only.  2.  That 
the  sureties  on  the  bond  executed  by  him  when 
qualified  for  his  first  term,  were  not  liable  for 
his  misfeasance  or  non-feasance  in  office  after 
the  expiration  of  such  term.  Wapello  Co.  v. 
Bighorn,  10  Iowa,  89. 

78.  A  public  officer  duly  appointed  or  elected, 
but  who  has,  in  «ome  particular,  failed  to 
qualify  in  the  manner  prescribed  by  law,  acts 
de  facto,  and  his  acts  as  to  third  persons  are 
entitled  to  credit.  Keeney  v.  Leas  dt  Lyor^  14 
Iowa,  464. 

79.  Irregulazlty  In  qualifying.  When  the 
assessor  has  filed  a  bond  and  taken  the  oath  of 
office,  he  is  an  officer  de  facto,  and  a  party 
refusing  to  take  the  required  oath  cannot  escape 
liability  by  showing  that  the  bond  was  informal, 
or  any  other  mere  irregularity  in  qualifying. 
Washington  County  v.  Miller,  14  Iowa,  584. 

80.  A  constable  re-elected  and  oontlnning  to 
act  without  filing  a  new  bond  or  taking  a  new 
oath,  is  an  officer  de  facto,  competent  to  make 
an  arrest.    The  State  v.  Bates,  28  Iowa,  96. 

81.  Otherwise,  if  he  had  failed  to  qualify  by 
the  time  fixed,  as  provided  by  section  568  of  the 
Revision,  which,  however,  must  appear.  Semtite. 
Ibid. 

82.  Alderman  de  fincto.  The  acts  of  an  alder- 
man de  fctcto  will  be  held  valid  in  collateral 
proceedings.  Cochran  ct  al„  v.  McClectry,  May  or  f 
22  Iowa,  75. 

83.  When  de  fincto.  Before  one  can  claim  to 
be  a  de  facto  officer,  there  must  be  a  law  creat- 
ing the  office.  The  office  itself  must  be  dejure  ; 
the  officer  may  then  be  defaoto.  The  Town  of 
Decorah  v.  BuUis,  25  Iowa,  12. 

84.  Bvidenoe.  In  an  action  against  a  justice 
of  the  peace  for  false  imprisonment,  evidence 
on  the  part  of  defendant  that  he  was  and  had 
been  acting  as  a  justice  of  the  peace,  (^/octo,  is 
admissible,  and  when  shown  he  will  be  presumed 
to  have  been  duly  appointed  to  the  office  until 
the  contrary  appear.  Londegan  v.  hammer, 
80  Iowa,  508. 

IV.  Compensation. 

86.  Nei^ect  of  duty.  When  the  statute  pro- 
viding for  the  compensation  of  an  officer  makes 
no  provision  for  a  deduction  for  absence  or 
neglect  of  duty,  he  is  entitled  to  the  salary  for 
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the  time  he  legally  remains  in  office,  without 
reference  to  any  neglect  in  the  discharge  of  the 
duties  thereof.  Bryan  v.  CaUell,  Auditor  of 
SUite,  15  Iowa,  538. 

86.  Officer  entitled  to  reasonable  compensa- 
tion in  advance,  and  may  retain  papers. 
When  the  compensation  of  an  officer  is  not 
fixed  by  law,  at  the  time  he  renders  service, 
he  may  demand  a  reasonable  compensation  in 
advance,  or  retain  papers  and  documents  in  his 
possession,  in  and  about  which  he  has  rendered 
service,  until  such  compensation  is  paid ;  and 
such  costs  should  be  taxed  against  the  losing 
party.     Ripley  v.  Qifford,  11  Iowa,  367. 

V.  Vacancy. 

87.  When  vacancy  occurs.  A  county  treas- 
urer does  not  continue  in  office  after  the  expira- 
tion of  his  term,  and  of  the  time  allowed  for  his 
successor  to  qualify,  by  reason  of  the  failure  of 
the  person  elected  as  his  successor  to  qualify 
within  such  time ;  but  such  failure  creates  a 
vacancy  in  the  office,  which,  under  section  436 
of  the  Code,  is  to  be  filled  by  the  appointment 
of  the  county  judge.  Wa/peUo  County  v.  Big- 
ham,  adm%  10  Iowa,  89. 

88.  Resignation  of  office.  The  tendering  of 
a  resignation  of  a  publico  office,  in  writing,  to 
the  officer  authorized  by  law  to  receive  it,  and 
the  filing  of  the  same  without  objection  by  such 
officer,  operates  to  vacate  the  office  resigned 
according  to  the  tenor  of  such  resignation. 
Gates  V.  Delaware  County,  12  Iowa,  405. 

89.  Incompatibility.  The  offices  of  district 
attorney  and  of  captain  in  the  volunteer  service 
of  the  United  States  are  not,  in  legal  contem- 
plation, incompatible,  and  an  acceptance  of  a 
commission  as  captain  in  the  military  service 
did  not,  prior  to  the  enactment  of  chapter  54  of 
the  Laws  of  1862,  operate  to  vacate  the  office  of 
district  attorney,  of  which  the  same  person  was 
the  incumbent.  Bryan  v.  Cattell,  Auditor  of 
Slate,  15  Iowa,  538. 

90.  Incompatibility  in  offices  exists  where  the 
nature  and  duties  of  the  two  offices  are  such  as 
to  render  it  improper,  from  considerations  of 
public. policy,  for  one  incumbent  to  retain  both. 
It  does  not  necessarily  arise  when  the  incum- 
bent places  himself  for  the  time  being  in  a  posi- 
tion where  it  is  impossible  to  discharge  the 
duties  of  both  offices.  Ibid, 

See  Execution  ;  Attachment  ;  Clerk  op 
District  and  Circuit  Court  ;  Justice  op  the 
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OFFIOIAIi  BOND. 

See  Officer. 


ORDBRS. 


1.  Yarianoe.  The  acceptor  of  an  order  be- 
comes liable  to  the  payee  named  in  the  order« 
and  a  mere  technical  variance  will  not  defeat 
his  liability.    Fletcher  v.  Conly,  2  G.  Gr.  88. 

2.  Recovery.  To  justify  a  recovery  upon  an 
order  not  accepted,  it  is  not  necessary  for  the 
plaintiff  to  prove  that  the  defendant  was  in- 
debted to  the  payee  at  the  date  of  the  order. 
Tryon  v.  Oxley,  3  G.  Gr.  289. 

See  Bills,  Notes  and  Checks. 


ORiaiNAI.  NOnOB. 

I.  SXTFFICIENCY  OP. 

II.  Service  op. 

a.  Generally. 

b.  Fenkmal  service, 
e.  By  publication, 
d.  Acceptance  of. 

III.  Return  op  Service. 

IV.  Computation  op  Time. 

V.  Variance,  Jurisdiction,'  etc. 


I.  Sufficiency  op. 

1.  Omission  of  middle  initiaL  The  omission 
of  the  initial  of  the  second  christian  name  in  a 
writ  of  summons  is  immaterial.  Henderahott  v. 
Thonvpsan,  Mor.  186. 

2.  Form  o^  in  action  on  note.  An  original 
notice  which  notified  the  defendant  that  plain- 
tiffs claim  was  for  money  '*  due  on  a  promissory 
note  "  is  sufficient.  JElHott  v.  Corbin,  4  Iowa, 
564. 

3.  A  notice  calling  upon  defendant  to  answer 
upon  a  promissory  note  is  sufficient,  even  though 
the  instrument  sued  on  is  not  technically  a  prom- 
issory note.  Peddicord  dk  Wyman  v.  Whittam 
etal.,9  Iowa,  471. 

4.  Substance  o£  An  original  notice  should 
state  both  the  amount  of  plaintifi  's  demand  and 
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the  nature  of  hie  caose  of  action.  Jfoodjf  v. 
Taylor,  13  Iowa,  71. 

5.  Name  of  term.    An  original  notice  must 

name  the  term  at  which  the  defendant  is  required 

to  appear.    (Rev.  1860,  §  2812.)    Branch  of  ths 

Stater  Bank  v.  Van  et  at.,  12  Iowa,  523 ;  Van 

Vark  V.  Van  Dam,  14  fbid.  282. 

6.  Under  Code  of  1851,  section  1715,  notice 
requiring  defendant  to  appear  2it"neast  term," 
held  suflSicient.  Lemonda  v.  Pr&neHi^  4  Gr.  123 ; 
Butcher  v.  Brand,  6  Iowa,  285.  But  under  sec- 
tion 2812  of  Revision,  notice  must  designate  by 
name  the  term  at  which  defendant  is  required 
to  appear.  See  Be8  Moines  Branch,  etc,  v.  Van 
et  al,,  and  AUen  v.  Smock  et  al.,  12  Iowa,  528 ; 
Van  Vark  v.  Van  Dam,  14  Ihid.  232 ;  Decatur 
County  V.  Clements  etal.,  IS  Ibid.  586. 

7. of  time.    An  original  notice  requiring 

the  defendant  to  "appear  and  answer,  on  or 
before  noon  of  the  15th  day  of  May,  1866,"  is 
sufficient,  if  the  day  named  was  in  fact  the 
second  day  of  the  term.  There  could,  in  such 
case,  be  no  prejudice.  Kna/pp,  StotU  d  Co.  v. 
Haight,  28  Iowa,  75. 

8.  The  time  and  place  must  be  stated  in  order 
to  give  the  court  jurisdiction.  Kitsmiller  v. 
Kitchen  et  al,,  24  Iowa,  168 ;  Hakes  v.  Shupe  et 
al.,  27  Ibid.  465. 

9.  Ohange  of  term.  Defendants  were  notified 
to  appear  at  a  term  in  July,  which  was,  as  the 
law  then  stood,  the  next  term,  and  in  the  mean 
time  the  law  thus  fixing  the  time  was  repealed 
by  a  statute  changing  the  term  to  October.  Held, 
that  defendants  were  bound  to  appear  at  the 
October  term,  without  additional  notice.  Peoria 
Marine  and  Fire  Ins,  Go,  v.  Dickerson  et  al.,  28 
Iowa.  274. 

10.  An  original  notice  required  the  defend- 
ant to  appear  '*on  or  before  noon  of  the 
29th  day  of  September,  1864,  being  the  second 
day  of  the  next  term  of  the  district  court."  Held, 
that  in  the  absence  of  a  showing  of  prejudice, 
the  court  did  not  err  in  refusing  to  set  aside  a 
default  granted  on  the  day  named.  Burr  v. 
Wiicox,  19  Iowa,  31. 

11.  When  insuffioient.  An  original  notice, 
requiring  defendant  to  appear  "on  or  before 
noon  of  the  second  day  of  the  April  term  of  the 
district  court,  to  begin  on  the  12th  day  of  April, 
1870,"  is  insufficient  to  require  an  appearance 
when  the  term  did  not  commence  until  the  18th 
of  said  month.  Boais  et  ux,  v.  ShvXes  et  al,,  29 
Iowa,  507. 


12.  Appearance:  defEinlt.  An  appearance  by 
the  attorneys  of  a  defendant,  against  whom  a 
default  has  been  entered  upon  an  insufficient 
notice,  after,  and  for  the  purpose  of  setting 
aside  the  default,  will  not  cure  the  defect.  Boals 
et  ux,  V.  Shules  et  al.,  29  Iowa,  507. 

13.  Name  of  State.  It  is  not  necessary  to  name 
in  an  original  notice,  the  State  in  which  the 
cause  will  be  tried.  Lyon  ▼.  Byington,  10  Iowa, 
124. 

14.  As  to  sufficiency  of  original  notice,  see, 
also,  Ha/rkins  v.  Edwa/rds  dk  Turner,  1  Iowa, 
296 ;  Cain  v.  Demtt,  8  Ibid.  116 ;  Davis  v.  Burt 
et  of.,  7  Ibid.  66. 

II.  Seryiob  of. 

a,  GeneraUy, 

16.  Service  of  notice :  when  complete.  Ser- 
vice of  notice  to  defendants  must  be  complete 
ten  days  before  the  appearance  term;  if  the 
notice  i^  given  by  publication,  the  four  weeks' 
notice  required  by  the  Code  of  1851,  section 
1725,  must  have  been  published  ten  days'  before 
the  term  at  which  j  udgment  is  rendered.  Brog' 
hiU  et  <a.  V.  Lash,  8  G.  Gr.  357. 

16.  DefEiult.  Where  the  requirements  of  the 
statutes  as  to  service  are  not  observed,  the  de- 
fendant is  not  in  court,  and  any  judgment  against 
him  on  such  service  is  erroneous.  Harmon  v. 
Lee,  6  Iowa,  171. 

17.  In  cases  where  there  is  no  appearance  of 
the  defendant,  it  is  irregular  and  illegal  to  render 
judgment  against  him  by  default  in  the  absence 
of  proof  that  a  copy  of  the  petition  and  origi- 
nal notice  was  mailed  to  the  defendant  at  his 
usual  place  of  residence  in  time  for  his  appear- 
ance, or  that  such  residence  is  unknown  and 
could  not,  with  reasonable  diligence,  be  ascer- 
tained. Byington  v.  Crosthwait  et  al.,  1  Iowa, 
148. 

18.  Service  by  one  not  8heri£E^  Where  ser- 
vice of  an  original  notice  is  served  by  any  one, 
not  the  sheriff  of  the  county,  it  must  be  proved 
by  the  affidavit  of  the  person  making  the  same. 
Moss  Brothers  v.  Blinn,  7  Iowa,  2Q1. 

19.  Defect  in  service.  A  defect  in  the  man- 
ner of  the  service  of  notice  is  cured  by  a  de- 
mand by  the  defendant  for  a  copy.  Anderson 
V.  Kerr,  10  Iowa,  233. 

20.  Presumptions.  It  will  be  presumed,  in  the 
absence  of  allegations  to  the  contrary,  that  a 
court,  in  rendering  judgment  by  default,  passed 
upon  the  sufficiency  of  the  service  of  notice. 
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An  erroneous  ruling  apon  the  sufficiency  of  such 
notice  is  not  void.  Muscatine  Turn  Verein  v. 
Funck  et  al.,  18  Iowa,  469. 

21.  Proof  of  service.  The  provisions  of  sec- 
tion 2428,  Code  of  1851,  that  the  service  of  notice, 
etc., "  may  be  proved  by  the  affidavit  of  any  com- 
petent witness,"  is  not  exclusive.  The  service 
may  be  proved  in  any  other  way  recognized  by 
the  rules  of  evidence.  Shawhan  v.  Loffer,  24 
Iowa,  217. 

6.  Personal  service. 

22.  Service  of  summons :  waiver  of  copy. 
The  defendant  upon  whom  summons  was  served 
could  waive  the  copy  which  the  statute  required 
to  be  delivered  as  a  part  of  the  service.  It  is 
not  necessary  that  the  waiver  should  be  in  writ- 
ing. If^  evidenced  by  the  sheriffs  return  it  is 
sufficient.    Chapman  v.  AUeji,  Mor.  23. 

23.  A  writ  is  not  served  upon  a  party  in  the 
manner  provided  by  statute,  by  "leaving  an  at- 
tested copy  at  his  place  of  residence,  with  a 
member  of  the  family  over  fifteen  years,"  unless 
the  contents  of  the  writ  are  stated.  Diltz  et 
al.  V,  OJmmbers,  2  G.  Gr.  479 ;  See  Revised 
Statutes  of  1848,  p.  435,  §  30. 

24.  Oopy  left  with  clerk.  Service  of  notice 
by  leaving  a  copy  at  the  defendant's  store  with 
the  clerk  is  insufficient.  Winchester  et  al.  v. 
Cox  et  al.,  3  G.  Gr.  575. 

26.  Under  section  1723,  Oode  of  1861,  the 
defendant  had  a  right,  upon  service  of  original 
notice,  to  demand  a  copy  of  the  petition  and  di- 
rect it  to  be  sent  to  such  place  as  he  might  wish, 
and  sending  the  petition  as  directed,  was  essen- 
tial to  the  jurisdiction  of  the  court.  Wbodioard 
Y.  WhUescarwr  et  ux.,  6  Iowa,  1. 

26.  Service  of  notice  on  firm.  In  action 
against  partners,  a  service  upon  one  member  of 
the  firm  is  sufficient,  and  it  is  not  necessary  that 
the  return  should  show  that  it  was  served  upon 
the  member  of  the  firm  employed  in  the  general 
management  of  the  business.  Each  member  of 
a  partnership  is  an  agent  for  all  the  others  in 
the  firm  business,  and  a  service  upon  any  mem- 
ber is  sufficient.  Watker  v.  Cla/rk  et  al.,  8  Iowa, 
474.     See  also  Saunders  v.  BenUey,  Ibid.  516. 

27.  The  service  of  an  original  notice  in  an 
action  on  the  wife  of  one  of  the  partners  of  the 
firm  is  not  sufficient  as  a  service  on  the  firm. 
Section  2816  of  the  Revision,  providing  that 
when  the  defendant  is  sued  individually,  and 
not  found  within  the  county,   service  may  be 


made  by  leaving  a  oopy  of  the  notice  at  his 
usual  place  of  residence  with  some  member  of 
the  family,  does  not  apply.  Brydoif  v.  Wdf, 
Carpenter  d  Co.,  32  Iowa,  509. 

28.  By  leaving  oopy.  The  service  of  notice 
by  leaving  a  copy  at  the  residence  of  the  de- 
fendant is  not  sufficient  if  the  return  does  not 
show  that  the  defendant  was  not  found.  Nosier 
V.  Oithens  et  al.,  9  Iowa,  295 ;  Dams  v.  Burt,  7 
Ibid.  56 ;  and  Chittenden  v,  Hobbs,  infra,  cited 
and  followed.  Ibid. 

29.  By  oopy.  To  render  a  service  of  notice 
by  leaving  a  copy  at  the  usual  place  of  defend- 
ant's residence  with  a  member  of  his  family  over 
fourteen  years  of  age  sufficient,  it  must  show 
that  the  defendant  could  not  be  found.  Grant 
V.  Harlow  et  al.,  11  Iowa,  429. 

30.  The  word  **  process,"  occurring  in  section 
31,  chap.  210,  Laws  6th  Gen.  Assembly  1857,  in- 
cludes original  notice  in  actions  commenced  in 
Dubuque  city  court,  and  the  service  of  such  no- 
tice in  said  court  by  the  sheriff  is  valid,  lully  v. 
Beaubien,  10  Iowa,  187. 

31.  On  agent.  Service  of  original  notice  upon 
the  agent  of  defendant  is  not  sufficient,  if  the 
action  does  not  relate  to  business  growing  out 
of  the  agency.  Brown  v.  Newman,  13  Iowa, 
546 ;  Chittenden  v.  HMs,  9  Ibid.  417 ;  Grant  v. 
Harlow,  11  Ibid.  429 ;  Foley  v.  ConneUy,9  Ibid. 
240;  Garr  v.  Kapp,  8  Ibid.  80;  Byington  v. 
Crosihwaite,  1  Ibid.  148. 

32.  Misnomer :  substituted  service :  tres- 
pass. Where  in  the  original  notice  there  was  a 
material  misnomer,  and  the  service  was  made 
by  leaving  a  copy  at  the  usual  place  of  residence 
of  defendant  during  her  temporary  sojourn  at 
another  place,  and  the  defendant  was  ignorant 
of  the  pendency  of  the  action  until  after  judg- 
ment and  the  levy  of  an  execution,  when  she 
offered  to  pay  the  amount  actually  due  plain- 
tiff, and  the  officer  sold  defendant's  property 
under  execution ;  held,  that  the  defendant  not 
being  personally  served,  and  having  no  notice 
of  the  pendency  of  the  action  was  not  bound  to 
take  advantage  of  the  misnomer  by  plea  in 
abatement.  2.  That  under  the  circumstances 
the  plaintiff  in  execution  and  the  officer  were 
trespassers.  Journey  v.  Dickerson  et  al.,  21 
Iowa,  308. 

c.  By  publication. 

33.  Ohanoery  proceedings.    The  act  of  1844^ 
page  49,  required  that  in  chancery  proceedings 
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against  non-residents,  a  brief  statement  of  the 
object  and  prayer  of  the  petition  must  be  pub- 
lished for  six  weeks  successively,  in  some  news- 
paper printed  in  the  county  where  the  petition 
or  bill  is  filed.  Marshall  et  al,  v.  MwrthdU,  2  G. 
Gr.  241. 

34.  Preliminary  stepa.  The  original  notice 
for  personal  service  should  be  returned  to  the 
court "  not  found/'  before  notice  can  be  author- 
ised by  publication.  Traak  v.  Key,  4  G.  Gr.  372. 

36.  Oonatmotive  service  by  publication  is 
not^ood,  unless  ordered  by  the  court  after  the 
return  of  the  notice  **  not  found  "  to  the  appear- 
ance term  of  the  court.  Taylor  v.  Brobit,  4  G. 
Gr.  534. 

36.  Mailing  copy  of  petition  and  notioe. 
Where  the  defendant  did  not  receive  personal 
service  nor  appear  in  addition  to  the  construct- 
ive service  by  publication,  it  should  appear  of 
record  that  a  copy  of  the  petition  was  directed 
to  him  through  the  post-office  as  required  by 
the  Code  of  1851,  section  1826.  Ibid. 
•  37.  When  there  is  no  personal  service  of  notice 
on  the  defendant  and  he  is  served  by  publication, 
the  mailing  a  copy  of  the  petition  and  notice,  as 
required  by  section  1826,  Code  of  1851,  is  an 
essentia]  part  of  the  service,  the  proof  of  which 
or  service  of  which  should  appear  in  the  record 
of  the  case;  the  record  should  further  show 
that  such  proof  had  been  made  before  default 
was  rendered  against  the  defendant.  McOdhen 
V.  Carr,  6  Iowa,  331. 

38.  Affidavit  of  non-residence  necessary. 
Where  service  by  publication  is  made,  an  affi- 
davit must  be  filed  or  showing  made  prior  to  the 
order  of  publication,  that  the  defendant  cannot 
be  found  within  the  State.  Olark  dt  Kirkwood  v. 
Huff,  12  Iowa,  606 ;  Robertson  v.  Toung,  10  Ibid. 
291. 

39.  Personal  service  out  of  State.  Under 
section  2885  of  the  Revision,  actual  personal 
service  of  notice,  without  the  State,  supersedes 
the  necessity  of  publication ;  and  in  such  a  case 
it  is  not  necessary  to  file  the  affidavit  that  service 
cannot  be  made  within  the  State,  required  by 
section  2832.  in  cases  where  service  is  made  by 
publication.  MiUer  v.  Daoiton,  31  Iowa,  435 ;  and 
see  Bates  v.  l%e  0.  dt  If.  W,  B,  B.  Co.,  19  Ibid.  260. 

40.  proceedings  to  quiet  title.     The 

proceeding  to  quiet  title,  authorized  by  sections 
3601,  et  seq.,  of  the  Revision,  may  be  maintained 
against  a  non-resident  defendant ;  and  to  such 
a  proceeding  the  provisions  of  the  statute  re- 

Vol.  2  —  107 


specting  the  service  of  notice  by  publication,  or 
personal  service  without  the  State,  apply.  Ibid, 

41. It  seems  that  such  a  proceeding  is 

to  be  regarded  as  an  action  and  not  as  a  special 
proceeding,  but  in  either  case  the  statute  respect- 
ing service  by  publication  would  apply.  Ibid. 

42.  Iiength  of  publication.  Where  an  order 
directs  the  publication  of  an  original  notice  in 
a  weekly  newspaper  for  four  consecutive  weeks, 
in  conformity  with  the  statute,  the  service  will 
be  deemed  complete  on  the  fourth  issue  of  the 
paper  containing  it,  though  four  weeks  have 
not  actually  elapsed  between  the  dates  of  the 
Qrst  and  last  publication.  Banta  v.  Wood^  83 
Iowa,  469. 

43.  Affidavits  by  attorney.  That  the  affi- 
davit  upon  which  the  order  of  publication 
was  made,  and  the  one  showing  that  the  resi- 
dence of  the  defendant  was  unknown,  were 
made  by  the  plaintiff's  attorney  instead  of  by 
the  plaintiff  himself,  and  contained  no  showing 
as  to  affiant's  means  of  knowledge,  or  the  reason 
why  the  affidavits  were  not  made  by  the  plain- 
tiff, will  not  vitiate  the  judgment.  Ibid, 

44.  By  whom  order  o^  should  be  made. 
Under  chapter  240,  acts  of  the  sixth  general 
assembly,  the  clerk  of  the  district  court  pos- 
sessed no  power  to  order  service  of  an  original 
notice  by  publication,  and  service  made  under 
such  an  order  conferred  no  jurisdiction  upon  the 
court.  The  order  could  be  properly  made  only 
by  the  court,  or  by  a  district  or  county  judge. 
Barddey  v.  Hines  et  al.,  33  Iowa,  157 ;  Abell  v. 
Cross,  17  Ibid.  171. 

46. affidavit  for  publioation.    It  is  also 

essential  to  the  validity  of  such  service  that  the 
affidavit  constituting  the  basis  of  an  order  of 
publication  should  appear  of  record.  Ibid. 

46.  Non-resident  minora.  A  non-resident 
minor  may  be  served  by  publication  the  same, 
and  with  like  effect,  as  a  non-resident  adult ; 
and  when  thus  served  the  court  is  authorized  to 
appoint  a  guardian,  ad'litem,  to  defend  for  him 
on  the  failure  of  his  regularly  appointed  guard- 
ian to  appear.    Judd  v.  Mosely,  30  Iowa,  423. 

47. demurrer.    The  objection  of  want 

of  jurisdiction  can  be  taken  advantage  of  by 
demurrer,  only  when  it  is  apparent  from  the 
face  of  the  petition.  Ibid. 

d.  Aoeeptaftce  of. 

48.  —  tt  a  defendant  on  the  back  of  a  de 
claration  filed  against  him  waives  service  ef 
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process  and  agrees  to  enter  an  appearance  at 
the  first  term  of  the  district  court,  he  is  estopped 
from  a  motion  to  dismiss  the  case  for  the  want 
of  a  summons  formally  issued.  If  the  cause 
should  be  stricken  from  the  docket  on  the  de- 
fendant's motion  for  want  of  the  writ  and  rein- 
stated, when  the  court  is  afterward  advised  of 
the  waiver  of  service,  it  is  not  error.  Hutu- 
phreys  v.  Humphreys,  Mor,  859. 

49.  Fraud  in  proooring  aoceptanoe  of  ser- 
"vlce .  Where  acceptance  of  service  of  a  cross- 
petition  filed  in  an  action  is  procured  from  a 
party  thereto,  who  is  ignorant  of  its  contents, 
through  the  false  representations  and  fraud  of 
the  adverse  party,  a  judgment  rendered  upon 
such  acceptance  of  service  may  be  impeached 
for  fraud.  i^Jfrwr  v.  Krapfd  et  al,,  28  Iowa.  27. 

in.  Rbtubk. 

50.  Ameindmeiit  of  return.  If  the  time  when 
an  original  notice  was  placed  In  an  officer's 
hands  becomes  important,  the  return  may  be 
amended  or  the  day  of  service  may  be  taken  as 
the  timf .     Cobib  v.  Nevxsomb,  7  Iowa,  48.    . 

61.  A  sheriff's  return  may  be  so  amended 
as  to  set  forth  the  facts  of  the  service.  Patter- 
son et  al,  V.  The  State  of  Indiana,  2  G.  Gr.  492. 

62.  Absence  of  defendant  When  the  return 
of  the  sheriff  shows  that  the  writ  was  served  in 
the  manner  provided  by  statute,  the  service  is 
sufficient  even  though  the  defendant  had  been 
absent  three  months  from  his  dwelling.  Ab- 
bee  V.  Higgins,  2  G.  Gr.  635. 

63.  Under  the  Oode  of  1861,  sections  1721- 
1728,  it  was  not  necessary  to  state  in  the  return 
of  the  original  notice  whether  or  not  a  copy  of 
the  petition  was  required  and  personal  service 
was  not  made.    NeaUy  v.  Redman,  5  Iowa,  887. 

64.  Omission  of  offioer  to  state  time  of  re- 
ceipt. The  omission  of  the  officer  making  a 
return  of  service  of  an  original  notice  to  state 
when  it  came  into  his  hands  does  not  vitiate  the 
service.    Cobb  v.  Nmoeomb,  7  Iowa,  48. 

66.  A  return  on  an  original  notice  as  follows : 
'*  Served  by  reading  to  the  defendant,  Septem- 
ber 17, 1857.  No  copy  demanded,"  and  signed 
by  the  proper  officer,  is  sufficient.  1  bid. 

66.  What  return  should  show.  The  return 
of  service  of  an  original  notice  should  set  forth 
all  acts  constituting  said  service,  that  the  proper 
tribunal  may  judge  of  their  sufficiency.  It  is 
not  sufficient  to  return  that  notice  was  served, 
or  duly  served.    Hodges  v.  Hodges,  6  Iowa,  78. 


57.  Where  the  defendant  is  not  fennd,  and 

service  is  made  under  the  provision  of  section 
1721,  Code  of  1851,  the  return  on  the  original 
notice  must  state  the  time  and  manner  of  ser- 
vice, at  whose  house  the  copy  of  the  notice  was 
left,  and  the  name  of  the  person  with  whom  it 
was  left,  or  sufficient  reason  must  be  given  for 
omitting  so  to  do.    Harmon  v.  Lee,  6  Iowa,  171. 

68.  Defective  return.  A  return  of  service  of 
an  original  notice  should  state  the  time  as  well 
as  the  manner  and  place  of  service.  Hakes  v. 
Shupe  et  al.,27  Iowa,  465. 

69.  A  return  on  an  original  notice  as  follows: 
"Served  on  John  Long  on  the  29th  day  of 
August,  1827,"  is  defective.  Park  v.  Long,  7 
Iowa,  424. 

50.  Sufficient  return.  A  return  on  an  original 
notice  that  it  was  "  personally  served  by  reading 
in  the  hearing  of  the  defendant  and  leaving  a 
true  copy  with  him,"  is  sufficient.  Orosvenar 
V.  Henry,  27  Iowa,  269. 

61.  Sheriff's  return  of  service  of  orig^al 
notice  in  the  following  form:  '* Served  this 
notice  on  the  within  named  J.  F.  by  leaving  a 
copy  of  the  same  at  his  usual  place  of  residence 
in  the  village  of  Jessup,  Buchanan  county,  Iowa, 
with  M.  F.,  a  member  of  defendant's  family, 
over  fourteen  years  of  age,  the  defendant  not 
being  found,"  etc  It  was  urged  that  the  return 
was  defective  in  failing  to  state  that  the  copy 
was  left  at  the  house  of  defendant,  or  some 
house  which  was  his  usual  place  of  residence. 
Held,  that  the  return  was  sufficient.  Follow- 
ing NeaUy  v.  Redman,  6  Iowa,  887.  Farris  v. 
Ingraham,  Kennedy  dh  Day,  84  Ibid.  281. 

IV.  COMPXTTATION  OP  TiMB. 

52.  When  the  law  requires  ten  days'  service  of 
notice,  it  means  ten  full  days.  Fractions  of  dayg 
are  not  considered.    Aiker  v.  Appleby,  Mor.  8. 

63.  When  the  trial  is  required  within  five 
days  after  notice,  a  notice  on  the  fifteenth 
brings  the  twentieth  within  the  five  days 
Wilson  et  al,  v.  Knight,  8  G.  Gr.  126. 

54.  In  computing  the  time  of  service  before 
the  return  day  of  a  writ,  the  day  of  service 
should  be  included,  and  the  return  day  excluded. 
Temple  et  al,  v.  Caretens  et  al.,  1  G.  Gr.  492 ; 
see  IHUs  v.  Zeigler,  1  Ibid.  164. 

V.  Vakiancb,  JuRiBDiomoN,  aro. 

56.  In  amount  stated  In  notice  and  pelitioii. 

A  cause  should  not  be  discontinued  on  account. 
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of  a  variance  between  the  amount  claimed  in 
the  petition  and  original  notice.  Holmes  4^ 
Avery  v.  Budd  et  cU.,  11  Iowa,  186. 

66.  In  foreolorare  prooe«dingB«  Where  the 
notice  informed  the  defendants  that  plaintiff 
claimed  judgment  against  them  for  a  sum  due 
on  a  promissory  note,  and  the  foreclosure  of  a 
mortgage  executed  by  them,  and  the  petition 
prayed  for  a  judgment  on  a  note  executed  by 
one, and  a  foreclosure  against  both;  held,  that 
the  yariance  between  the  notQ  and  petition  did 
not  authorize  the  court  to  quash  the  notice. 
Hickman  v.  Chambers,  10  Iowa,  301. 

67.  JnrisdictiGn :  non-reoident.  The  district 
courts  of  this  State  can  acquire  no  jurisdiction  of 
the  person  of  a  non>resident  of  the  State  by 
service  of  original  notice  beyond  their  respect- 
ive geographical  limits.  Weil  et  at.  v.  Lowen- 
t^a^,  10  Iowa,  575. 

68.  Service  of  notice  beyond  the  territorial 
limits  of  the  State,  upon  a  person  who  is  not  a 
resident  or  citizen  of  this  State,  confers  no  juris- 
diction either  over  his  person  or  property ;  but 
when  a  court  has,  by  attachment  or  otherwise, 
acquired  jurisdiction  in  rem  over  the  property 
of  such  non-resident,  it  may,  by  means  of  service 
by  publication,  or  personal  service  without  the 
State,  perfect  its  jurisdiction  or  right  to  adjudi- 
cate upon  and  conclude  the  rights  and  interests 
of  such  person  in  the  property  thus  seized  and 
held  within  its  territorial  jurisdiction.  Dar- 
ranee  v.  Preston,  18  Iowa,  396. 

69.  Petition  must  be  filed  at  time  stated.  If 
the  petition  be  not  filed  in  the  district  court  at 
the  time  stated  in  the  original  notice,  the  action 
will,  under  section  2813  of  the  Revision  (§ 
2600,  Code  of  1873),  be  deemed  discontinued. 
The  fact  that  the  petition  was  filed  in  the 
circuit  court  by  the  time  stated  in  thp petition, 
and  subsequently  transferred  to  the  district 
court  calendar  by  the  clerk,  does  not  change  the 
rule.    Morgan  v.  Small,  83  Iowa,  118. 

70.  Defective  notice.  Ajudgment  by  default, 
rendered  on  an  original  notice  which  is  merely 
defective,  is  not  void  for  want  of  jurisdiction. 
The  judgment  in  sach  case  would  be  irregular, 
but  the  remedy  would  be  by  motion  to  correct  in 
the  court  wherein  it  was  rendered.  De  Tar  v. 
Boone  County,  34  Iowa,  488 ;  Webster  v.  The  Ce- 
dar Rapids  d  St  Paid  R.  R.  Co.,  27  Ibid.  316 ; 
Pratt  V.  The  Western  Stage  Co,,  Ibid.  363 ;  and 
title  Jurisdiction. 


71. 


application  of  the  role.    It  is  accord- 


ingly held,  where  the  notice  in  such  case  notified 
the  defendant  that,  unless  he  appeared  and  de- 
fended, before  noon  of  the  second  day  of  the 
next  term  of  the  district  court,  default  would  be 
entered,  etc.,  without  further  specifying  when 
and  where  isuch  appearance  should  be  made, 
that  although  the  notice  was  defective,  it  did 
not  have  the  effect  of  defeating  the  jurisdiction. 
DeTar  v.  Boone  County,  supra,  and  Decaiwr 
County  V.  Clements  et  al.,  18  Ibid.  536. 

72.  Rule  of  district  court  A  rule  of  the 
district  court  requiring  a  copy  of  the  petition  to 
be  served  with  the  original  notice,  will  be  pre- 
sumed to  have  been  complied  with,  in  the 
absence  of  showing  to  the  contrary.  Knapp, 
Stout  d  Co.  V.  Haight,  23  Iowa,  75. 

73.  When  a  rule  of  court  provides  that  the 
defendant  shall,  in  addition  to  the  service  pro- 
vided by  the  statute,  also  be  served  with  a  copy 
of  the  petition,  it  seems  such  service  of  copy  is 
not  a  jurisdictional  prerequisite  and  its  omission 
will  not  entitle  a  .party  to  have  a  default  set 
aside  where  no  affidavit  of  merits  is  filed.  Ibid. 

74.  Failure  to  state  time  and  place.  The 
service  of  an  original  notice  which  does  not 
state  the  place  or  time  at  which  the  defendant 
is  required  to  appear  and  defend,  gives  the  court 
no  jurisdiction  of  the  defendant,  and  a  judg- 
ment rendered  upon  such  service  is  not  binding 
upon  the  parties,  and  may  be  collaterally 
attacked.  JSUsmiUer  v.  'Kitchen  et  al.,  24  Iowa, 
163. 

76.  OroBS-bilL  Notice  need  not  be  served  on 
plaintiff  when  the  answer  asks  affirmative  relief, 
or  is  in  the  nature  of  a  cross-bill.  Treiber  et  al. 
V.  Shafer  et  al.,  18  Iowa,  29. 

See  Service  and  Retubn  ;  Default  ;  Juris- 
diction ;  Equitv  ;  Justice  op  the  Peace. 


PARENT  AND  GHILD. 

1.  Iffazziage  of  daughter :  damages.  A  father 
cannot  recover  damages  against  a  person  for 
procuring  the  marriage  of  his  daughter,  who,  in 
good  faith,  without  force  or  imposition,  entered 
into  a  marriage  contract  between  the  age  of 
twelve  and  fourteen  years.  Qoodwin  et  al.  v. 
Thompson,  2  G.  Gr.  329. 

2.  ZSmancipation.  By  emancipation  is  under- 
stood such  act  of  the  father  as  sets  the  son  free 
from  his  subjection,  and  gives  him  the  capacity 
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of  managing  his  own  affairs  for  himself.  Sh- 
erett  v.  Sherfey,  1  Iowa,  356. 

3.  how  shown.    The  fact  that  the  father 

has  emancipated,  banished,  or  driven  his  son 
from  home,  so  that  he  has  lost  his  remedy 
against  a  person  for  harboring  him,  may  be 
shown  from  circnmstances,  as  well  as  by  ex- 
press proof.  Ibid, 

4.  In  the  absence  of  a  statute,  the  rale  that 
now  obtains  is,  that  such  emancipation  need  not 
be  evidenced  by  any  formal  or  record  act  of 
manumission  but  as  a  question  of  fact,  which 
may  be  proved  by  direct  proof,  or  from  circum- 
stances. Ibid, 

6.  Right  to  care  and  custody.  The  father 
has  a  right  to  the' care  and  custody  of  his  minor 
children,  and  to  superintend  their  education, 
and  wliere  he  is  deprived  of  such  care  and  cus- 
tody, and  of  this  superintendence  by  the  act 
of  another,  he  has  his  remedy  by  proper  action 
against  such  persons.  Ibid. 

6.  The  Code  of  1851  has.  not  so  far  modi- 
fied the  common-law  rule  as  to  take  away  this 
remedy  from  the  father  and  does  not  negative 
the  father's  right  to  the  services  of  the  minor 
child,  but  only  provides  that  where  the  minor 
has  made  a  contract  for  his  personal  services, 
and  received  payment  therefor,  in  accordance 
with  the  terms  of  his  contract,  the  parent  shall 
not  recover  the  same  from  the  person  so  employ- 
ing the  said  minor.  Ibid. 

7.  Mother  may  recover  for  servloeB.  Un- 
der the  Code  of  1851,  the  mother,  as  the  natural 
guardian  of  the  person  of  a  minor,  where  the 
father  is  dead,  is  entitled  to  recover  for  the  ser- 
vices of  the  son.     Gain  v.  Devitt,  8  Iowa,  116. 

8.  Oontraot  with  minor.  When  a  contract 
for  the  personal  services  of  a  minor  is  made  with 
him  alone  with  the  knowledge  of  the  parent, 
and  such  services  are  afterward  performed, 
payment  made  to  such  minor,  without  fraud, 
and  in  aiccordance  with  the  terms  of  the  con- 
tract, is  a  full  satisfaction  of  the  services ;  and 
the  parent  or  guardian  cannot  recover  therefor 
a  second  time.    I^ixon  v.  Spencer,  16  Iowa,  214. 

9.  Sale  by  father  as  natural  guardian.  A 
father  as  natural  guardian  of  his  child  cannot 
give  title  to  the  child's  real  estate,  although 
acting  under  an  order  of  court.  Shanks  v.  Sea- 
monds  d  CampbeU,  24  Iowa,  181. 

10.  BamingB  of  child.  The  earnings  of  a 
minor  child,  who  has,  with  his  father's  consent, 
been  transacting  business  for  himself  for  a  num- 


ber of  years  upon  his  own  means  are  not  liable 
for  the  debts  of  the  father ;  and  a  homestead 
purchased  for  the  family  with  such  means  is  not 
thus  liable.  Woleott  v.  Rickey  et  at.,  22  Iowa,  171. 

11.  Gift  to  child.  A  gift  made  in  good  faith 
by  a  father  to  his  child,  while  he  Is  solvent,  if 
the  possession  of  the  property  shall  be  taken  by 
the  child,  and  it  Is  held  as  exclusively  hers  and 
under  her  sole  and  exclusive  control,  will  not 
become  liable  to  the  father's  debt  subsequently 
contracted,  by  the,  simple  fact  that  it  was  kept 
In  his  house  with  his  other  furniture.  Pierson 
V.  Heiseyy  Sheriff,  19  Iowa,  114. 

12.  A  father  purchased  and  gave  to  his  daugh- 
ter a  piano.  It  was  put  Into  the  parlor  where 
it  remained  with  the  rest  of  his  furniture,  but 
was  treated  as  the  daughter's  property  and  un- 
der her  exclusive  control.  He  was  solvent  at 
the  time,  but  subsequently  incurred  debts,  to 
satisfy  which  a  levy  was  made  on  this  piano. 
Held,  net  liable  to  the  debts  of  the  father.  Ibid. 

13.  Conveyance  to.  As  between  the  parties, 
a  conveyance  of  real  estate  by  a  parent  to  a 
child  will  be  upheld,  as  being  founded  upon  a 
meritorious  consideration.  Moore  v.  Piereon  et 
oZ.,  6  Iowa,  279. 

See,  further,  Infakt  ;  Guardian  and  Ward. 


PARTIES. 

I.  Plaintiffs, 
II.  Dbfbndants. 
III.  Generally. 


I.  Plaintiffs. 

1.  In  actions  on  promissory  notes  or  billa  of 
exchange.  See  title  Bills,  Notes  and 
Checks,  Vol.  1,  p.  124,  §§  85  to  70  inclusive. 

2.  Real  party  in  interest.  An  action  should 
be  prosecuted  in  ,the  name  of  the  real  party  in 
interest.  Revision  of  1860,  §  2757;  Code  of 
1873,  §  8548  ;  McDowell  v.  Bartlett,  14  Iowa,  157 ; 
Allison  et  al.  v.  Barrett,  16  Ibid.  278  ^  Tounker 
V.  Martin,  18  Ibid.  148 ;  Moorman  &  Green  v. 
CMier  et  al.,  32  Ibid.  138. 

3.  Where  a  promise  Is  made  to  one  ( as  an 
agent  or  trustee )  for  the  benefit  of  another  who 
is  the  real  party  in  interest,  the  latter  may  sue 
thereon  in  his  own  name  without  joining  the 
former.  ( §  2757,  Rev.  1860.)  Rice  v.  Savery, 
470. 
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4.  TmiUe.  So,  on  the  other  hand,  the  agent 
or  trustee  may  sue  in  his  own  name  without 
joining   the   beneftoiaijr.     (§   2758,   Revision 

i8eo.)  im, 

5. paxtlas  to  snbsoription.  Where  an  in- 

strument  is  made  payable  to  certain  persons,  but 
in  fact  for  the  benefit  of  and  to  secure  a  number 
of  subscribers  to  a  certain  fund,  the  unpaid 
subscribers,  being  the  real  parties  in  interest, 
maj  bring  suit  in  their  name  against  the  per- 
son who  executed  the  instrument  and  received 
the  money,  without  joining  the  trustees  to  whom 
the  instrument  is,  in  terms,  made  payable. 
Ibid, 

6. single    unpaid   subscriber.    So   suit 

might  be  commenced  by  a  single  subscriber,  in 
his  own  name  alone,  if  it  did  not  appear  that 
there  were  any  other  subscribers  remaining  un- 
paid. Ibid, 

7.  -^—  one  of  several  unpaid  subscribers. 
Upon  the  question  whether  suit  could  be 
brought  by  a  single  subscriber  alone,  when 
there  were  other  unpaid  subscribers,  the  court 
toas  divided.  Ibid, 

8. several  unpaid  subscribers.     But  in 

such  case,  the  trustees,  as  the  representatives  of 
the  unpaid  subscribers,  are  proper  parties  plain- 
tifE ;  or  they  might  be  brought  in  by  cross-petition 
of  the  defendant,  and  it  must  be  so  ordered  by  the 
court,  if  their  presence  is  necessary  to  a  deter- 
mination of  the  controversy.  (Rev.,  §  2765,  et 
§0q,)  Ibid, 

9.  When  A  sold  certain  lands  to  B,  making 
false  and  fraudulent  representations  as  to  the 
locality  of  the  lands  sold,  and  at  the  request  of 

B,  conveyed  the  same  to  C  as  security  for  the 
payment  of  an  indebtedness  from  B  to  him,  it 
was  held,  that  in  an  action  for  damages  for  such 
fraudulent  representation  A  was  liable,  and  that 

C,  being  the  real  party  in  interest,  was  the 
proper  party  plaintiff.  Phillips  v.  Bush,  15 
Iowa,  64. 

10.  Action    on   bond.     An   action    may  be 
.maintained  on  a  bond  given  to  an  officer,  for  the 

security  of  any  particular  individual,  in  the 
name  of  the  person  so  secured,  who  has  sus- 
tained an  injury  by  the  breach  thereof.  Sfiep- 
pard  d  Morgan  v.  OolUns,  12  Iowa,  570  ;  Hunt- 
ington  v.  Fisher,  27  Ibid.  276;  Moorman  & 
Qreen  v.  ColUer,  82  Ibid.  188. 

11.  On  promissory  note.  A  person  who  has 
acquired  the  ownership    and  possession   of  a 


promissory  note,  may  bring  suit  thereon  in  his 
own  name  as  the  real  party  in  interest,  under 
section  2757*  of  the  Revision,  though  no  in- 
dorsement of  the  note  has  been  made  to  him  by 
the  payee.    Pearson  v.  Cummings,  28  Iowa,  844. 

12.  Hie  partj  holding  the  legal  title  to  real 
estate  is  the  proper  party  plaintiff  to  an  action  to 
recover  the  same,  notwithstanding  he  holds  the 
title  as  the  trustee  of  an  express  trust.  Boardr 
mahy,  Bsekwvth  etal,A^  Iowa,  292. 

13.  Where  A  purchased  land,  and  had  the 
conveyance  made  to  B,  to  secure  a  debt,  A  is 
the  proper  plaintiff,  in  a  suit  against  the  vendor, 
for  fraudulent  representations  in  making  the 
sale.    PhilUps  v.  Btish,  15  Iowa,  64. 

*  The  following  provisions  of  the  Revision  of 
1860,  referred  to lu  the  text,  are  reprinted  in  the 
Code  of  1878,  S  2548,  et  seq. 

Sac.  2767.  Every  action  roust  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  provi- 
ded in  the  next  section.. 

SsG.  2768.  An  executor  or  administrator,  a  guard- 
ian, a  trustee  of  an  express  trust,  a  party  with 
whom,  or  in  whose  name  a  contract  Is  made  lor  the 
benefit  of  another,  or  a  party  expressly  authorized 
by  statute,  may  sue  In  his  own  name  without  Join- 
ing with  him  toe  party  for  whose  benefit  the  suit  is 
prosecuted. 

Sec.  2769.  All  persons  having  an  Interest  In  the 
subject  of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  Joined  as  plaintiffs,  except  where 
it  is  otherwise  provided  in  this  Code. 

Sbo.  2760.  In  case  of  an  assignment  of  a  thing  In 
action,  the  action  by  the  assignee  shall  be  without 
p]5ejudice  to  any  set-off  or  other  defense  existing 
before  notice  of  the  assignment ;  but  this  seotioti 
shall  not  apply  to  negotiable  instruments  transferred 
in  good  faith  and  upon  valuable  consideration  be- 
fore due. 

8bc.  2761.  Any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff ;  or  who  is  a  necessary  party  to 
a  complete  determination  or  settlement  of  the  ques- 
tion involved  in  the  action. 

Sac.  2762.  Persons  havins  an  united  Interest  must 
be  Joined  on  the  same  side,  either  as  plaintiffs  or 
defendants.  But  when  some  one  who  should  thus 
be  made  plaintiffs  refuse  to  Join,  they  maybe  made 
defendants ;  the  reasons  thereof  being  set  forth  in 
the  petition. 

Ssa  2703.  When  the  question  is  one  of  a  common 
or  general  interest  to  many  persons,  or  when  the 
parties  are  very  numerous  and  it  is  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  the  whole. 

Sec.  2764.  Where  two  or  more  persons  are  bound 
by  contract,  or  by  Judgment,  decree  or  statute, 
whether  Jointly  only  or  Jointly  and  severally,  or 
severally  only,  and  including  the  parties  to  negotia- 
ble paper,  common  orders,  and  checks,  and  sureties 
on  the  same,  or  separate  instruments— the  action 
thereon  may,  at  the  plaintiff's  option,  be  brought 
against  any  or  all  of  them.  When  any  of  those  so 
bound  are  dead,  the  action  may  be  brought  against 
any  or  all  the  survivors,  with  any  or  all  of  the  repre- 
sentatives of  the  decedents  —  or  against  any  or  all 
such  representatives.  An  action  or  Judgment 
against  any  one  or  more  of  several  persons  Jointly 
bound,  shall  not  be  a  bar  to  proceedings  against  the 
others. 

Sbo-  2766.  The  court  may  determine  any  contro- 
versy between  parties  before  It  when  it  can  fane  done 
without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights.  But  when  a  determination  of 
the  controversy  between  the  parties  before  the 
court  cannot  be  made  without  the  presence  of 
other  parties,  the  court  must  order  them  to  be 
brought  In. 
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14.  The  tniBtee  of  an  unincorporated  ajModla- 
tion  ma)r  sue  as  the  trustee  of,  an  express  trust. 
Laughlin  v.  Greene  dk  Wea/re,  14  Iowa,  92. 

16.  An  ezeoutriz  to  whom  certain  notes  have 
been  bequeathed  may  maintain  suit  therefor 
either  in  her  individual  name  or  as  executrix. 
Grimmell  v.  Warner,  21  Iowa,  11.  See  Exec- 
utor AND  Administrator,  vol.  1. 

16.  An  attorney  who  is  to  receive  a  certain 
per  cent  of  the  recovery  for  his  compensation  in 
an  action  against  a  railroad  company  for  dam- 
ages, is  not  a  necessary  party  plaintiff.  McDonald 
V.  The  Chicago  db  N,  W,  R,  B.  Co.,  26  Iowa,  124. 

17.  Joinder.  As  a  rule,  it  is  only  when  two 
or  more  persons  are  jointly  entitled  to,  or  have 
« joint  interest  in,  the  damages  to  be  recovered, 
that  they  can  unite  in  an  action.  Therefore 
several  persons  cannot  sue  jointly  for  injuries 
to  the  person,  e.  g.,  for  malicious  prosecution. 
Rhoads  v.  Booth,  14  Iowa,  575. 

18.  The  objection  to  such  a  misjoinder  may 
be  taken  on  the  trial,  in  arrest,  or  by  appeal  or 
writ  of  error;  especially  when  the  misjoinder 
does  not  appear  from  the  petition.  Ibid. 

19.  Where  land  has  been  entered  by  a  county 
judge  for  town  purposes,  under  the  act  of  1852, 
he  is  a  naked  trustee  and  cannot  be  sued  alone 
for  title  to  any  of  the  lots  in  controversy.  The 
city  or  school  district  as  cestui  que  use  should 
be  joined  with  him.  Graves  v.  Steel  County 
Judge,  4  G.  Gr.  377. 

20.  Title  bond.  The  assignee  of  notes  exe- 
cuted for  the  purchase-money  of  real  estate  may, 
after  acquiring  the  legal  title  of  the  original 
payee,  maintain  a  proceeding  to  foreclose  a  title 
bond  executed  to  the  maker  by  such  payee,  for 
a  conveyance  upon  the  payment  of  the  notes. 
Guest  V.  Byington,  14  Iowa,  80. 

21.  Iiease.  A  written  lease  was  transferred 
by  the  lessor  to  a  subsequent  purchaser  of  the 
premises  leased,  without  an  assignment  in  writ- 
ing. It  was  held,  that  an  action  in  the  name  of 
the  lessor,  for  the  use  of  the  transferee,  was 
properly  brought  by  the  lessor  and  the  party 
holding  the  legal  title  to  the  lease.  McLott, 
Corhin  <&  Whiter  for  the  use  of  Man"wn,  v.  Savery 
dk  Savery,  11  Iowa,  324. 

22.  Assigned  instnimenta.  All  instruments 
are,  under  our  statute  (Rev.,  §  1796),  assignable, 
and  the  assignee  may  maintain  an  action  in  his 
own  name  thereon.*  Moorman  dk  Green  v.  Collier 
et  al.^  32  Iowa,  188.    See,  further,  title  Absign- 

HENTS. 


23.  Recognizance  taken  in  name  of  State. 
Where  a  recognizance  taken  in  the  name  of  a 
State  for  the  appearance,  at  the  district  court  of 
the  county,  of  a  defendant  in  a  criminal  prose- 
cution, becomes  forfeited,  suit  thereon  may  be 
properly  brought  in  the  name  of  the  county. 
Shelby  County  v.  Simmonds,  88  Iowa,  345. 

24.  In  action  for  seduction.  Under  the  Code 
of  1851,  an  unmarried  female  has  the  right  to 
prosecute  an  action  for  her  own  seduction,  and 
to  recover  the  damages  which  may  be  assessed 
in  her  favor.  If  she  is  a  minor  the  father, 
mother  or  guardian  may  bring  the  suit,  and  this 
without  reference  to  the  question  whether  she 
is  living  with  them,  or  the  loss  of  her  service. 
Gooer  v.  Dill,  3  Iowa,  837. 

26.  Copartnership.  An  action  may  be  main- 
tained by  a  copartnership  in  the  copartnership 
name,  and  without  setting  out  the  individual 
names  of  the  copartners,  on  a  contract  entered 
into  with  the  plaintiff  as  a  firm.  Johnson  dk  Co, 
V.  Smith,  Mor.  105. 

26.  Possession  of  note.  The  mere  fact  that 
a  suit  is  instituted  in  the  name  of  the  payee  for 
the  use  of  the  indorsee,  is  of  itself  no  evidence 
that  the  payee  is  in  possession  of  the  note  and 
still  less  that  he  is  entitled  to  bring  suit  thereon. 
Sater  dh  Wade  v.  Hendershott,  Mor.  118. 

27*  Steamboat.  The  owners  of  a  steamboat 
may  under  the  statute  be  sued  by  the  name  of 
the  boat,  but  they  cannot  institute  a  suit  by 
such  name,  nor  sue  out  a  writ  of  error.  Steamr 
boat  Kentucky  v.  Hine,  1  G.  Gr.  379. 

28.  Unincorporated  association.  An  unin- 
corporated association,  such  as  a  masonic  lodge, 
cannot  be  recognized  as  a  person  or  party  at  law, 
and  hence  cannot  sue  or  be  sued,  or  in  anywise 
become  a  party  to  a  suit.  Nightingale  v.  Barney, 
4  G.  Gr.  106. 

29.  Equitable  proceedings  in  behalf  of 
church.  The  courts  will  not  entertain  a  bill, 
filed  by  an  elder  of  a  church,  in  his  own  name 
and  right  as  an  elder  to  secure  the  title  to  a 
church  lot,  granted  to  the  church  of  which  he  is 
a  member  and  elder.  The  petition  should  be 
filed  in  the  name  of  the  church,  and  in  the 
absence  of  an  incorporation,  it  should  set  forth 
the  names  of  all  the  members  of  the  association. 
MeConneU  v.  Gardner,  Mor.  272. 

30.  One  of  several  owners  of  property  can- 
not maintain  a  separate  action  against  the  debtor 
of  all  for  his  specific  share  of  the  debt,  in  the 
absence  of  an  express  promise  upon  the  part  of 
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the  debtor  to  pay  the  same  to  him.    KnowUon 
V  The  Town  of  GhOtehf^urg,  5  Iowa,  388. 

31.  TTnity  of  intarest.  Where  there  is  a 
unity  of  interest  as  to  the  object  sought  to  be 
obtained  by  a  bill  in  equity,  the  parties  seeking 
redress  may  Join  in  the  same  complaint.  Powell 
et  cU.  V.  Spaulding  ei  al.,  8  G.  Gr.  448. 

32.  Substitution.  Where  the  complainant 
transferred  his  equity  subsequent  to  the  filing  of 
the  bill,  the  purchasers  may  become  complainants 
by  supplemental  bill.  Wright  v.  Meek  et  al.,  8 
G.  Gr.  472. 

33.  Husband  and  wife.  The  common-law 
rule,  that,  in  an  action  wherein  the  husband  and 
wife  were  joined,  for  an  injury  sustained  by  the 
wife,  the  recovery  was  limited  to  the  injury 
done  to  her  alone,  is  changed  by  section  2771  of 
the  Revision,  and  under  said  section  the  husband 
may,  in  such  an  action,  join  a  claim  in  his  own 
right,  for  loss  of  the  services  of  the  wife  occa- 
sioned by  such  injury.  McDonald  v.  The  0,  i& 
Jf.  W.  R.  B,  Co.,  26  Iowa,  124. 

See,  further,  Husband  and  Wite,  arite,  §  , 
4t  eeq. 

34.  Indoner  of  notes  seoured  by  mortgage. 
A  person  who  has  transferred,  by  indorsement, 
promissory  notes  secured  by  mortgage  on  real 
estate,  has,  by  virtue  of  his  collateral  liability 
as  indorser  thereon,  such  an  interest  in  having 
the  mortgaged  premises  sell  for  their  fair  value 
at  foreclosure  sale  thereof,  as  will  entitle  him 
to  maintain  an  action  in  equity  to  set  aside  such 
sale  on  the  ground  of  irregularity  or  fraud 
when  it  appears  that  the  premises  were  sold  for 
less  than  their  value.  W7iitney  v.  Armatrong, 
82  Iowa,  9. 

II.  Defendants. 

36.  Who  Joined.  In  an  action  at  law,  on  a 
Joint  contract,  the  administrator  of  a  deceased 
Joint  contractor  cannot  be  joined  as  defendant 
with  the  survivors.  Wapello  Co,  v.  Bighmn^ 
admr.f  10  Iowa,  89. 

36.  A  cause  of  action  in  favor  of  an  adminis- 
trator cannot  be  united  in  the  same  petition  with 
a  cause  of  action  in  favor  of  the  plaintiff  in  his 
own  right.    Frink  dh  Co.  v.  Taylor,  4  G.  Gr.  196. 

37.  And  an  amendment  is  not  permissible 
allowing  such  joinder.  Ibid, 

38.  In  a  suit  against  an  estate,  where  the 
^   pleadings  do  not  show  that  the  liability  was 

Joint,  nor  that  there  was  a  surviving  partner, 
nor  even  an  effort  to  have  the  co-debtor  made  a 


party,  the  plaintiff  may  recover,  if  his  claim  is 
proved.     Bonnan's  EetaU  v.  Urton,  8  G.  Gr.  228. 

39.  The  court  says  :  **  If  one  is  sued  alone, 
and  he  goes  to  trial  without  having  his  co-debtor 
brought  into  court,  he  cannot  thus  escape  his 
liability.  At  common  law,  such  a  joint  liability 
could  only  be  sustained  against  the  surviving 
debtor.  But  this  doctrine  is  not  consistent  with 
the  statute  of  this  State."  Ibid, 

See,  further,  ExECTiTOR  and  Administrator, 
sub-title.  Actions  Bt  and  Against  Exbctptors, 
vol.  I,  511. 

40.  Attorney:  when  proper  party.  An  at- 
torney with  whom  are  deposited,  by  theLprinci- 
pal  in  a  judgment,  for  the  benefit  of  his  surety 
therein,  and  to  be  applied,  when  collected,  on 
such  judgment,  certain  notes  as  collaterals ;  who 
executes  receipts  in  his  own  name  therefor,  and 
who,  it  is  averred,  has  failed,  and  refused  to  pay 
over  and  apply  on  the  judgment  a  large  portion 
of  the  money  collected  on  such  collaterals,  is 
properly  joined  as  a  party  defendant  to  a  bill 
filed  by  the  surety  against  the  holders  of  the 
judgment,  praying  for  an  account  and  a  cancellar 
tion  of  the  judgment,  which  is  alleged  to  be 
fully  paid.  Stringjield  Y.Graff  et  al.,  22  Iowa,  488. 

41.  Principal  and  surety.  In  such  an  action 
the  principal  in  the  judgment  is  a  proper,  but 
not  a  neeeesa^  party  plaintiff,  and  the  suit  may 
be  instituted  by  the  surety  alone  without  join- 
ing the  principal.  Ibid. 

42.  Action  against  partner :  construction  of 
stotute.  Section  2764  of  the  Revision  of  1860 
(§  2550,  Code  of  1878),  providing  that  when  two 
or  more  persons  are  bound  by  contract,  etc., 
whether  jointly  only,  jointly  and  severally,  or 
severally  only,  etc.,  the  action  thereon  may,  at 
the  option  of  the  plaintiff,  be  brought  against 
any  or  all  of  them,  etc.,  applies  to  partnership 
obligations,  and  suit  may  be  brought  against 
one  partner  a^one  upon  a  partnership  note  execu- 
ted in  the  firm  name.  Byereon  v.  Hendrie,  22 
Iowa.  480. 

Argu.  1.  Character  of  firm  liability.  The 
partnership  liability  is  a  joint  one,  and  when 
the  partnership  name  is  signed  to  a  note,  "  two 
or  more  persons"  thereby  become  "jointly 
bound." 

Argu.  2.  Statuta  Section  2785  of  the  Revis- 
ion of  1860  (§  2552,  Code  of  1873),  which  pro- 
vides that  a  copartnership  may  sue  or  be  sued 
in  its  firm  name  and  also  in  the  names  of  its  in- 
dividual members,  does  not,  when  fairly  con 
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Btrued,  take  the  liability  of  partneiB  oat  of  the 
operation  of  section  2764. 

43.  Section  2764  of  the  Revision  of  1860  does 
not  embrace  partners,  bat  refers  to  instraments 
signed  bj  several  distinct  persons  in  law,  and 
an  action  cannot  be  maintained  against  an  indi- 
vidual partner  alone,  upon  an  obligation  of  the 
firm.    Per  Dillon,  J.,  dissenting,  in  S.  C. 

44.  National  banks.  In  a  proceeding  for 
the  adjudication  of  a  claim  against  a  national 
bank  that  has  suspended,  arising  from  its  fail- 
ore  to  deliver  to  the  person  entitled  special  de- 
posits made  by  him  with  it,  the  receiver 
appointed  under  the  national  banking  act  may 
be  properly  joined  as  a  party  defendant.  Turner 
V.  The  First  Nat.  Bank,  26  Iowa,  562. 

46.  Non-negotiable  note.  An  assignor  who 
guarantees  the  payment  of  a  non-negotiable 
note  may  be  joined  as  a  party  defendant  with 
the  maker.     Tucker  v.  Shiner,  24  Iowa,  384. 

See,  further.  Bills,  Notes  and  Checks,  vol. 
I,  p.  124,  §  85,  et  seq. 

46.  In  an  action  to  quiet  title  and  to  correct 
a  misdescription  running  through  several  con- 
veyances, the  grantors  thereof  or  their  heirs 
should  be  made  parties  thereto.  Flanders  v. 
McClanahan,  24  Iowa,  486. 

47.  A  party  holding  the  apparently  legal  title 
to  land  is  not  affected  by  a  proceeding  in  regard 
thereto  against  her  grantor,  if  she  has  not  been 
made  a  party  to  the  same.  (/Hagan  v.  Cline- 
imith  et  al.,  24  Iowa,  249. 

48.  In  a  suit  brought  by  one  grantee  against 
another  to  assert  the  priority  of  his  title,  the' 
common  grantor  is  a  proper  party,  and  a  demur- 
rer for  his  non-joinder  was  sustained.  Camp  v. 
McGillicuddy,  10  Iowa,  201. 

49.  A  person  may  be  a  necessary  or  proper 
party  to  a  suit,  though  his  rights  may  not  be 
directly  affected  by  the  decree,  if,  upon  the  com- 
plainant's succeeding,  such  person  may  become 
liable  to  the  respondent,  either  to  reimburse  him 
or  to  reinstate  him  in  the  position  lost  by  the 
complainant's  success.  The  person  consequen- 
tially liable  to  be  thus  affected  should  be  before 
the  court,  that  his  liability  may  be  adjudicated 
in  the  one  proceeding.  (1  Daniel's  Ch.  829; 
Story»s  Eq.  PI.,  §  173;  Neiser  v.  Blackley,  1 
Johns.  Ch.  437.)    Per  Wright,  C.  J.,  in  Ibid. 

60.  All  parties  necessary  to  a  complete  settle- 
ment of  the  question  involved  may  be  properly 
made  parties  to  a  bill  to  remove  a  cloud  upon 


title.  BeckwUh  et  ux,  v.  Dargete  et  al.,  18  Iowa, 
808 ;  Baldwin  v.  Thompmm,  15  Ibid.  504.  * 

61.  When  the  question  of  the  right  to  levy 
taxes  involves  the  validity  of  a  title  adverse 
to  that  of  the  plaintiff  in  the  lands,  the  court 
will  dismiss  the  application  if  the  adverse 
claimant  is  not  brought  in  as  a  party.  Litchfield 
V.  The  County  of  Polk,  18  Iowa,  70. 

62.  Inteiirenor.  When  the  amount  due  on 
a  promissory  note  is  claimed  by  a  judgment 
plfiintiff  under  a  proceeding  in  garnishment 
and  by  an  indorsee  under  a  transfer  before  gar- 
nishment, the  court  should  proceed  under  section 
2765  of  the  Revision  of  1860  to  have  all  the  par- 
ties interested  brought  before  the  court.  Fowler 
V.  Boyle  et  al.,  16  Iowa,  584. 

63.  Tax  deed  foreolosure.  To  give  the  court 
jurisdiction  under  the  Code  of  1851,  to  render  a 
judgment  or  decree  foreclosing  the  tax  deed 
and  quieting  the  title  in  the  tax  purchaser,  it 
was  not  necessary  to  make  one  a  party  to  such 
foreclosure  proceeding  who  had  purchased  the 
land  prior  to  the  commencement  thereof  from 
the  owner,  but  had  failed  to  place  his  deed  upon 
record.  The  same  rule  obtains  as  in  the  fore- 
closure of  mortgages,  which  requires  only  those 
to  be  made  parties  or  served  with  notice  who 
have  recorded  liens  upon  the  premises.  Clark 
V.  Connor,  28  Iowa,  811. 

54.  Replevin.  The  objection,  in  an  action  of 
replevin  to  recover  property  taken  in  execution 
by  an  officer,  that  the  referee,  to  whom  the  case 
was  referred,  found  the  officer,  after  he  had  gone 
out  of  office,  entitled  to  the  property,  is  of  no 
avaU  when  it  appears  from  the  record  that  be- 
fore judgment  the  plaintiff  in  execution  was 
substituted  for  the  officer  as  defendant,  and  the 
recovery  was  in  his  name.  Williame  v.  Brown, 
28  Iowa,  247. 

See,  further,  title  Replevin,  poet. 

56.  Oreditor'sbill:  necessary  parties.  Where 
a  creditor's  bill,  to  reach  the  equitable  estate  of 
a  party  who  is  deceased,  is  filed,  the  adminis- 
trator of  the  intestate  is  a  necessary  party  to  the 
bill.  PoeUewait  d  Greagan  and  Keeler  v.  Howes 
et  al.,  8  Iowa,  365. 

56.  Party  in  interest :  pleading.  When  it  ap- 
peared from  a  creditor's  bill,  that  one  of  the 
judgments  described  therein  was  obtained  in 
the  name  of  one  of  the  complainants,  for  the 
use  of  a  third  party,  but  the  bill  alleged  that 
the  said  judgment  was  the  property  of  the  said 
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complainant,  held,  that  this  ayerment  was  suffi- 
cient to  show  that  the  complainant  was  the 
party  in  interest,  and  being  such,  the  suit  was 
properly  brought  in  his  name.  Ibid, 

67.  Setting  aside  sale.  The  execution  defends 
ant  is  not  a  necessary  party  to  a  proceeding  to 
set  aside  a  sheriff's  sale  on  the  ground  that  the 
real  estate  sold  was  the  property  of  a  third  party. 
Baldwin  v.  Thompson,  15  Iowa,  604. 

68.  Where  one  is  sued  en  autre  droit,  and  it 
appears  from  the  allegations  of  the  plaintiff  that 
the  defendant  is  liable  in  his  own  right,  the 
words  "  executor,"  etc,  will  be  treated  as  sur- 
plusage or  descriptio  persona,  Laterty  y.  Woodr 
ward,  16  Iowa,  1. 

See  EzEGXTTOB  and  Administrator,  vol.  I, 
p.  511. 

69.  Bill  to  establish  a  lien.  The  widow  and 
heirs  of  a  deceased  person  are  proper  parties  to 
a  bill  seeking  to  establish  a  lien  upon  his  real 
estate.  Oammel  v.  Young,  8  Iowa,  297 ;  ffelfen- 
ttein  d  Oare  v.  Cave,  Ibid.  287. 

60.  Practice:  defect  of  parties.  In  a  pro- 
ceeding in  equity  to  reach  the  equitable  estate 
of  an  intestate,  and  subject  the  same  to  the 
payment  of  his  debts,  the  objection  that  his 
administrator  is  not  made  a  party  to  the  bill 
may  be  made  on  the  hearing.  Where,  however, 
the  objection  is  made,  for  the  first  time,  on  the 
hearing,  the  bill  will  not  be  dismissed,  but  the 
cause  will  be  remanded  (if  in  the  appellate 
court)  with  leave  to  the  complainant  to  bring  in 
the  necessary  party.  Postlewait  dh  Oreagan  and 
Keder  v.  Hoioes  et  al,,  8  Iowa,  365. 

61.  Administrator.  Where  the  land  of  an 
intestate  is  in  charge  of  an  administrator,  he 
may  be  made  a  joint  party  to  a  bill  in  chancery 
in  relation  to  that  land,  the  same  as  the  real 
party  in  interest.  PoweU  et  al,  v.  Spaulding  et 
al.,  8  G.  Gr.  443. 

62.  Deceased  partners.  In  a  suit  in  equity 
to  settle  up  a  partnership,  where  one  of  the 
partners  is  deceased,  and  where  the  firm  owns 
real  estate,  the  personal  representatives  and 
heirs  at  law  of  the  deceased  partner  are  proper 
parties  to  the  bill.  Frederick  v.  Cooper  et  al.,  8 
Iowa,  171. 

63.  Proceeding  to  cancel  decree  and  set 
aside  sale.  In  a  proceeding  to  set  aside  a  decree 
in  equity,  and  a  sale  under  such  decree,  all  the 
parties  to  the  decree,  and  the  purchaser  at  the 
sale,  should  be  made  parties  defendant,  and 
brought  into  court,  and  unless  this  is  done,  the 
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court  cannot  properly  adjudge  the  decree  void. 
Baleton  v.  Lahee,  8  Iowa,  17. 

64.  In  a  proceeding  to  set  aside  a  pre-emp- 
tion of  swamp  lands,  granted  by  a  county  judge, 
upon  the  ground  of  fraud  and  misrepresenta- 
tion, it  is  not  necessary  to  make  the  county 
judge  a  party  defendant.  Rogers  v.  Fa««,  6 
Iowa,  405. 

66.  Homestead:  action  by  widow.  Where 
the  husband  exchanged  the  homestead  for  land, 
and  deeds  were  executed  accordingly,  but  died 
before  the  house  thereon  was  finished,  leaving 
a  child,  and  the  widow  sued  his  executor  pray- 
ing that  the  legal  title  to  the  land  be  conveyed 
to  her,  so  she  might  sell  it  and  procure  a  home- 
stead. Held,  that  the  child  was  a  necessary 
party  to  the  action,  as  being  interested  in  the 
land  by  descent.  Palmer  v.  Blair,  <tdmr.,  25 
Iowa,  230. 

66.  In  action  against  maker :  indorser  in  full 
proper  party.  An  indorser,  in  full,  of  a  promis- 
sory note  payable  to  bearer,  may  be  joined  in  a 
suit  against  the  maker,  and  the  action  may  be 
properly  commenced  in  the  county  where  the 
indorser  resides,  though  the  maker  resides  in  a 
different  county.  Stout  db  Co.  v.  Noteman  et  al., 
80  Iowa,  414 ;  Tucker  v.  Shiner  et  al.,  24  Ibid., 
334 ;  and  more  fully,  see  Bills,  Notes  and 
Checks,  Vol.  I,  p.  124,  §  35,  et  seq, 

III.  Generally. 

67.  Actions  of  right.  For  parties  in  actions 
for  the  recovery  of  real  property,  see  Action  of 
Right,  vol.  I,  p.  19,  §§  81  to  33  inclusive. 

68.  Assigned  contracts  and  instruments 
generally.  For  parties  to  actions  on  assigned 
instruments,  see  title  Assignment,  vol.  I,  p.  77, 
§§  74  to  89  inclusive. 

69.  Attachment  proceedings.  In  proceedings 
by  attachment,  see  Attachment,  vol.  I,  p.  87, 
§  22  et  seq. 

70.  Bills  and  notes.  In  actions  on  or  parties 
to  bills  and  notes,  see  title  Bills,  Notes  and 
Checks,  vol.  I,  p.  124,  gg  35  to  70  inclusive. 

71.  Executor  and  administrator.  In  actions 
by  or  against  executor,  see  Executor  and 
Administrator,  sub-title  Actions  By  and 
Against  Executors,  vol.  I,  p.  511 ;  also  title 
Actions,  vol.  I,  p.  16,  gi^  72,  73,  74. 

72.  Homestead.  In  proceedings  respecting 
the  homestead,  see  that  title,  ante,  p.  579,  §§ 
35,86. 
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73.  Husband  and  wife.  Actions  in  which 
they  may  or  must  be  parties,  see  Husband  and 
Wife,  ante,  p.  680,  §§  2,  3 ;  p.  582,  §§  16  to  21 
inclusive ;  p.  688,  §§  84  to  89  inclusive. 

74.  Infeuioy.  In  action  by  or  against  infants, 
see  that  title,  ante,  p.  603,  g§  28,  86, 87. 

76.  Ii\fiinctions.  In  injunction  proceedings, 
see  Injunction,  ante,  698,  §§  81,  32,  65,  56, 
67. 

■ 

76.  Joint  obligation:  action  after  death  of 
an  obligor.  At  common  law  an  action  could  be 
maintained  on  a  joint  obligation,  after  the  death 
of  one  of  the  obligors,  only  against  the  survivors ; 
but  under  section  2764  of  the  Revision  of  1860, 
an  action  may  be  maintained  against  either  the 
administrator  of  the  deceased  obligor,  or  the 
survivors,  whether  the  death  occurred  before 
or  after  the  taking  effect  of  the  Revision.  Sellon 
dh  Co.  V.  Braden,  administrator,  13  Iowa,  366. 

77.  Misnomer.  While  the  power  to  order 
the  substitution  of  the  true  name  of  the  party 
when  ascertained,  is  not  expressly  given  by  the 
Code,  it  is  entirely  competent  for  the  court  to 
so  direct,  under  the  numerous  and  liberal  pro- 
visions for  an  amendment  of  the  pleadings  or 
other  papers  in  a  cause.  Arbtickle  v.  Bowman 
et  al.,  6  Iowa,  70. 

78.  Misjoinder.  The  plaintiff  may,  after  a 
demurrer  to  the  petition  for  a  misjoinder  of 
parties  has  been  sustained,  amend  by  striking 
out  the  name  of  his  co-plaintiff,  citing  Olick  v. 
Ilartmaa,  10  Iowa,  410 ;  ButcJier  v.  Carleton,  11 
Ibid.  47. 

79.  Mew  party.  A  new  party  may  be  brought 
into  an  action  by  an  amendment  of  the  petition 
where  a  complete  determination  cannot  other- 
wise be  had.  Ilarkins  v.  Edwards  &  Turner,  1 
Iowa,  296. 

80.  Where  an  action  is  brought  upon  a  cause 
of  action  belonging  to  a  copartnership,  in  the 
name  of  one  of  the  partners  only,  against  the 
other  partner,  the  court  may  at  any  time,  in 
furtherance  of  justice,  permit  an  amendment 
by  inserting  the  name  of  the  firm  as  plaintifif. 
Dixon  V.  Dixon 1 19  Iowa,  512. 

81.  Partnership.  Actions  in  which  partners 
should  join  or  be  joined,  see  Partnebship,  and 
%  42,  et  seq.,  ante. 

82.  Replevin.  In  actions  of  replevin,  see 
Replevin,  post. 

See  further  Pleading  ;  Practice. 


PARTITION. 

1.  Dismissal  of  petition.  The  answer  of  the 
defendant  admitted  the  truth  of  all  the  allega- 
tions of  the  petition,  but  set  forth  in  avoidance 
thereof,  an  agreement  between  the  parties  to 
divide  the  tract  in  a  particular  manner.  Repli- 
cation in  denial.  The  defendant  failed  to  sus- 
tain his  defense.  Held,  erroneous  in  the  court 
to  dismiss  the  petition.  Parker  v.  Stewart,  Mor. 
419. 

2.  Half-breed  tract.  After  congress  released 
the  reversion  to  the  half-breeds,  the  tract  became 
subject  to  the  jurisdiction^of  Iowa,  and  the  parti- 
tion made  in  1841,  by  the  territorial  court,  is  valid 
and  is  conclusive  evidence  against  all  persons  of 
legal  title  in  those  to  whom  the  shares  were 
allotted.     Telford  v.  Barney^  1  Greene,  575. 

3. service  of    notice.      The  provisions 

of  "  an  act  to  provide  for  the  partition  of  real 
property,"  approved  January  4, 1839,  did  not 
require  that  the  proof  of  publication,  when 
the  notice  was  served  by  publication,  should  be 
filed  before  the  court  could  proceed  to  deter- 
mine the  cause.  Mason  v.  Messenger  d:  May, 
17  Iowa,  261. 

4.  Under  the  act  of  1819.  Partition,  under 
the  act  of  1839,  is  not  the  severance  of  an  actual 
possession,  but  of  the  title  in  the  abstract,  and 
binds  the  parties  by  estoppel,  and  proves  title 
pn'ma/acw  against  strangers.  Telford  v.  Bar- 
ney, 1  G.  Qr.  575. 

6.  Judgment  impeached.  Where  a  judgment 
in  partition  is  alleged  to  have  been  obtained  by 
fraud,  it  may  be  impeached  by  an  original  bill. 
De  Louis  v.  Meek  et  al.,2Qt.  Gr.  55. 

6.  Juiisdiction.  Courts  of  equity  and  courts 
of  law  exercise  a  concurrent  jurisdiction  in 
partition.  In  such  cases  equity  will  follow  the 
analogies  of  the  law,  and  ext«nd  relief  in  all 
cases  in  which  by  the  rules  of  law  it  would  be 
appropriate  and  in  many  cases  where  those  rules 
would  not  punish  a  plain,  speedy  and  adequate 
remedy.  Ibid. 

7 .  Territorial  courts.  The  territorial  courts 
independently  of  the  statute  had  jurisdiction  in 
actions  for  partition  both  in  law  and  equity. 
Wright  V.  Marsh,  Lee  db  Delavan,  2  G.  Gr.  94. 

8.  How  taken  up.  An  action  of  partition 
should  be  brought  up  by  writ  of  error,  and  not 
by  appeal.    Cooper  v.  Armstrong,  3  G.  Gr.  120. 

9.  Is  a  mixed  proceeding.  The  action  of 
partition  is  a  mixed  proceeding    of   law  and 
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equity,  in  whicli  the  equity  powers  are  made 
subservient  to  the  statute  and  to  common-law 
rules.  Ibid, 

lOi  Taken  to  supreme  court  on  error  only. 
Partition  suits  can  be  adjudicated  in  the  supreme 
court,  on  errors  at  law  only.  Ibid. 

11.  Partition  being  an  ordinary  and  not  an 
equitable  action  under  the  statute,  a  partition 
cause  can  be  reviewed  by  the  supreme  court 
only  upon  proper  exceptions  to  the  ruling  of  the 
court  below,  and  not  de  novo  as  in  chancery  cases. 
(y  Conner  v.  0^  Conner ,  15  Iowa,  803. 

12.  Effeot  of  judgment  In  a  partition  un- 
der the  Revised  Statutes  of  1848,  a  final  judg- 
ment was  conclusive  evidence  of  the  title  of  the 
parties  to  their  interest  therein  without  a  former 
conveyance  by  the  parties.  WrigM  v.  Marsh, 
Lee  cfc  Delevan,  2  G.  Gr.  94. 

13.  Jurisdiction ;  presumption.  When  the 
record  of  a  final  judgment  shows  that  the  sub- 
ject-matter and  the  parties  were  properly  before 
the  court,  the  judgment  becomes  conclusive  and 
cannot  be  collaterally  impeached.  Ibid. 

14L  A  judgment  in  partition,  settling  and  con- 
firming the  shares  and  interests  of  the  parties, 
is  equivalent  to  a  conveyance,  and  is  to  be  con- 
strued by  precisely  the  same  rules  that  apply 
to  ordinary  conveyances.  Hoffman  et  ai.  v. 
Stigers,  28  Iowa,  302. 

15.  Judgment  Judgment  of  partition  is  ef- 
fectual and  conclusive  upon  all  persons  whatso- 
ever ;  and  any  fraud  in  such  partition  can  only 
be  avoided  by  him  who  had  a  prior  interest  in 
the  estate,  and  not  by  him  who,  subsequent  to 
such  fraud,  purchased  such  interest.  Bruce  v. 
Eeid,  3  G.  Gr.  422. 

16.  Fraud.  Where  a  petition  seeks  to  set 
aside  a  judgment  of  partition  for  fraud,  and 
where  there  were  Intermediate  purchasers  un- 
der the  partition,  notice  of  such  fraud  should 
be  alleged  against  them  as  well  as  against  the 
defendant.  Ibid. 

17.  Title  collaterally  changed,  A  title  made 
certain  by  a  judgment  of  partition  cannot  be 
collaterally  changed,  nor  can  such  judgment  be 
impeached  by  the  same  petition  which  claims 
rights  under  it.  Ibid. 

18.  Parties.  Where  a  defendant  in  an  ac- 
tion of  partition  disclaims  and  disavows  any 
right,  title  or  interest  in  and  to  the  prem- 
ises claimed  by  the  plaintiff  at  the  time  the  ac- 
tion was  brought  or  afterward,  and  he  is  not  in 


possession,  or  doing  any  act  inconsistent  with 
the  disclaimer,  he  is  entitled  to  be  dismissed 
with  his  costs.  Urban  et  ux.  v.  Hopkins  et  al., 
17  Iowa,  105. 

19.  An  action  against  the  lands  to  foreclose 
may  also  be  entitled  against  the  unknowu  owner. 
Fuller  v.  The  Unknoum  Owner  of  Certain  Lands, 
9  Iowa,  430. 

20.  Joinder  of  tracts.  Two  tracts  may  be 
joined  in  the  same  action,  and  if  they  belong  to 
different  owners,  that  fact  must  be  made  to  ap- 
pear. Ibid. 

21.  Mortgage*  The  owner  of  an  undivided 
interest  in  real  estate  conveyed  the  same  by 
mortgage,  after  which  proceedings  for  partition 
were  had,  to  which  the  mortgagee  was  not  made 
a  party,  and  in  which  the  property  was  sold. 
It  was  held,  that  the  mortgagee  was  not  divested 
of  his  lien  upon  the  land  by  the  sale,  and  that 
he  could  maintain  a  foreclosure  proceeding 
against  the  same  thereafter.  Lewis  v.  Atkinson, 
15  Iowa,  361. 

22.  If  the  mortgagee  was  made  a  party  to  the 
partition  proceedings,  and  the  land  was  sold  to 
a  stranger,  his  lien  would  attach  to  the  proceeds 
of  the  sale ;  but  as  to  whether  the  same  rule  ap- 
plies where  the  lands  or  interest  mortgaged  are, 
at  the  partition  sale,  purchased  by  the  mortga^ 
gor,  qit&f'e.  Ibid. 

23.  Jurisdiction  of  the  persons.  Whether  a 
court  having  jurisdiction  in  rem  of  lands,  which 
are  the  subject  of  a  partition  suit,  can  make  a 
valid  partition  without  acquiring  jarisdiction  of 
the  persons  also,  qv^re.  CJole,  J.,  in  Mason  v. 
Messenger  d  May,  17  Iowa,  261. 

2^  Setting  aside  decree.  When  a  partition 
of  real  estate  among  the  heirs  of  the  owner  was 
made  without  knowledge  that  a  portion  of  the 
property  was  incumbered  by  a  mortgage,  after 
a  foreclosure  of  the  mortgage  and  a  sale  there- 
under, it  was  h^M  that  an  order  of  the  district 
court,  setting  aside  the  decree  of  partition,  and 
a  second  decree,  partitioning  the  remaining 
lands  on  the  basis  of  the  first,  were  not  errone- 
ous. Bridges,  guardian^  v.  Howard  <£  (7o,  18 
Iowa.  116. 

26.  Homestead:  widow's  interest  In  the 
partition  of  the  real  estate  of  the  husband  in 
cases  in  which  the  widow,  as  his  heir  at  law, 
takes  one-half  his  estate,  she  cannot  be  compelled 
to  take  the  homestead  as  a  part  of  her  share. 
Nicholas  v.  PurczeU,  21  Iowa,  265. 
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L  The  Pabtnxbship  Relatioit. 

a.  What  toill  comtitutd  U. 

h.  How  it  may  he  shaton, 

c.  Ot?ier  matters. 
n.  Power  op  Partners  to  Bind   the 
Firm  and  Each  Other. 

a.  Before  dissolution. 

b.  After  dissolution. 

c.  Power  to  hind  each  other. 

III.  Construction  and  Effect  of  PaRt 
TicuLAR  Agreements  Between 
Partners. 

ly.  Rights  and  Remedies  of  Creditors. 

y.  The  Application  and  Liabilitt  of 
Property  to  the  Payment  of  Debts. 

VI.  Rights  of  Partners. 

VII.  Dissolution. 
VIII.  SuRYiYiNo  Partners. 

IX.  Miscellaneous  Matters. 


I.  The  Partnership  Relation. 
a.  What  wiU  constitute  it. 

1.  Share  of  profits  recelTed  as  oompeiuiation 
for  services.  Where  a  person  contracted  to 
receive  a  share  of  the  profits  in  a  business  as  a 
compensation  for  services  and  rent  of  a  build- 
ing, with  no  other  privilege  and  none  of  the 
responsibilities  of  a  partner,  it  was  held  that  he 
was  not  a  partner.  Eeed  y.  Murphy  et  al.,  2  G. 
Qr.  574 ;  Robinson  v.  Chapline,  9  Iowa,  91 ;  Price 
dh  Co.  V.  Alexander,  3  G.  Gr.  427. 

2.  for  loan  of  money.    An  agreement  by 

which  one  party  binds  himself  to  furnish  another 
a  certain  sum  of  money,  to  be  used  in  a  certain 
business  for  twelve  months,  upon  the  condition 
that  at  the  expiration  of  that  time  he  shall 
receive  the  same  sum  of  money,  with  thirty  per 
cent  per  annum,  or  one-third  of  the  profits  ac- 
cruing from  the  business,  after  deducting  all 
business  expenses  if  desired  by  him,  is  but  a 
contract  for  the  loan  of  money,  and  does  not,  of 
itself,  constitute  a  partnership.  Williams  v. 
Soutter  et  aX.,  7  Iowa,  435. 

3.  Joint  owners.  Where  two  farmers  buy  in 
common  a  threshing  machine,  which  they  use 
and  operate  together,  and  for  which  they  exe- 
cute to  the  vendor  a  note,  signed  by  both  indi- 
vidually, they  are  to  be  treated  as  joint  owners 
and  not  as  partners,  lliff  v.  Braeiil,  27  Iowa, 
181. 


4.  Joint  contracts.  Where  two  persons 
entered  into  a  contract  jointly,  for  the  keeping 
of  sheep  for  certain  shares  of  the  wool,  it  was 
held,  that  they  would  be  so  far  regarded  as 
partners  as  that  a  settlement  made  by  one  of 
them,  in  the  name  of  both,  would  bind  both. 
Stapleton  v.  King,  83  Iowa,  28. 

5.  An  agreement  of  partnership  which  has 
not  been  executed  to  the  extent  of  entitling  the 
person  claiming  the  partnership  to  a  participa- 
tion in  the  profits,  does  not  amount  to  a  partner- 
ship.   Hohart  V.  Ballard,  31  Iowa,  521. 

6.  Bvidenoe  of:  inter  sese*  In  order  to  con- 
stitute a  partnership  as  between  the  partners 
themselves,  there  must  be  a  sharing  of  the 
losses  as  well  as  participation  in  the  profits. 
Ruddick^  assignee,  v.  Otis  db  Snow,  83  Iowa,  402 ; 
Munson  v.  Sears,  12  Ibid.  172. 

7. application  of  the  rule.    Writing  in 

the  following  form :  "  Received  of  G.  &  CJo. 
$2,000  to  invest  in  wool.  Said  G.  &  Co.  to  re- 
ceive two-thirds  of  the  net  profits  on  the  sale  of 
wool,  and  O.  &  S.  one-third.  Signed,  O.  &  S." 
Held,  that  the  writing  did  not  establish  a  part- 
nership between  the  piCKies.  Ibid. 

h.  Sow  it  may  be  shown. 

8.  Question  of  fact.    The  existence  of  part- 
.nership  is  a  question  of  fact  to  be  determined 

by  the  jury,  who  are  alone  authorized  to  deter- 
mine upon  the  weight  and  sufficiency  of  the 
testimony  adduced  to  establish  the  fact.  MeMul- 
len  et  al.  v.  McKemie,  2  G.  Gr.  368. 

9.  Prima  jEetcie  evidence.  The  fact  that 
parties  were  conducting  business  together  is 
prima  facie  evidence  of  a  copartnership  in  such 
business.  Ibid. 

10.  Acts  showing  partnership.  A  party  who 
participates  in  negotiations  for  a  contract  of 
sale,  and  holds  himself  out  as  a  partner  in  the 
ownership  of  such  property,  is  estopped  from 
denying  such  partnership,  as  against  the  pur- 
chaser. Slierrod  dk  Sherrod  v.  Langdon  dk  Lang- 
don,  21  Iowa,  518. 

11.  Evidence  of.  Parties  may  be  regarded 
as  partners  in  relation  to  third  persons  under 
facts  and  circumstances  much  less  conclusive 
than  would  be  necessary  to  establish  a  partner- 
ship between  themselves.  Stanchfleld  v.  Palmer, 
4  G.  Gr.  28. 

12.  The  testimony  of  a  witness  as  to  whom 
he  gave  credit,  as  members  of  a  copartnership. 
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when  selling  goods  to  a  firm,  is  bat  the  opinion 
of  the  witness,  and  is  not  receivable  in  evidence. 
Danforih,  Davis  dh  Co.  v.  Carter  and  May,  4 
Iowa,  280. 

13.  In  an  action  wherein  the  principal  point 
of  controversy  was  as  to  the  partnership  of  de- 
fendants, it  was  held,  that  bills  of  goods,  purport- 
ing to  be  made  out  against  one  of  the  defendants 
alone,  and  found  in  a  drawer  in  the  room  where 
the  business  was  carried  on,  were  not  admissible 
in  behalf  of  one  of  the  defendants,  as  evidence 
tending  to  show  that  no  partnership  existed 
between  him  and  his  co-defendant.  McNamara 
▼.  Dratt  and  Myers,  83  Iowa,  885. 

1^ withholding  of  books.    Where  the 

books  of  a  copartnership  are  in  the  possession 
of  one  of  the  copartners,  and  in  a  proceeding  to 
settle  the  copartnership  business,  he  fails  with- 
out excuse  to  produce  them  in  evidence,  the 
failure  will  be  considered  as  a  strong  circum- 
stance against  him.  WaJUace  v.  Berger,  14  Iowa, 
183. 

16.  The  ezistenoe  of  oopartnership  being 
once  shown,  it  is  presmned  that  it  continues ; 
but  there  is  no  presumption  of  a  prior  existence. 
Proof  of  a  partnership  after  the  execution  of  a 
note  is  not  sufficient  to  establish  a  copartnership 
at  the  time  it  was  executed.  Byington  v.  Wood- 
v>ard  db  Warde,  9  Iowa,  360. 

16.  Admissions.  In  an  action  against  part- 
ners, where  the  Dlaintiff  desires  to  show  the 
retirement  of  one  and  the  admission  of  another 
partner,  a  letter  from  one  of  the  partners  to  a 
person  with  whom  the  firm  was  doing  business, 
stating  that  the  writer  had  purchased  the  inter- 
est of  one  of  the  partners,  is  admissible.  Wil- 
liams V.  SouUer  et  al.,  7  Iowa,  435. 

17.  A  oopartnership  may  be  proved  by  the 
separate  admissions  oS  all  the  copartners ;  bj 
the  acts,  declarations  and  conduct  of  the  parties ; 
or  hj  the  acknowledgments  of  a  part  of  the  co- 
partners and  the  acts  of  the  others.  Byington 
V.  Woodward  &  Wa/rde-,  9  Iowa,  860 ;  Baroroft, 
Oecyrge  <fe  Co.  v.  ffaworth  et  al.,  29  Ibid.  462. 

18.  The  geneiral  rule  is  that  the  admission 
of  a  copartner  will  not  bind  the  firm  of  which 
he  is  a  member,  in  the  absence  of  evidence  prov- 
ing the  copartnership.  Holmes  d  Avery  v.  Budd 
et  al,,  11  Iowa,  186. 

19.  While  the  partnership  cannot  be  shown 
as  against  one  denying  his  connection  therewith, 
by  the  representation  or  declarations  of  another 
of  which  he  was  ignorant,  it  is  otherwise  where 


he  is  aware  of  such  representations  and  taken 
no  steps  to  contradict  them,  and  credit  is  given 
on  the  faith  thereof.  Barcroft,  George  db  Co.  v. 
Haworth  et  dl.,  29  Iowa,  462. 

20.  While  the  declarations  of  a  former  part- 
ner would  not  be  admissible  against  his  copart- 
ner after  the  dissolution  of  the  firm  for  the 
purpose  of  showing  a  continuance  of  the  part- 
nership, they  are  admissible  for  the  purpose  of 
showing  that  plaintiffs,  when  they  sold  the 
goods  in  question,  supposed  the  partnership  ex- 
isted, and  that  they  were  dealing  with  the  firm. 
Southwick  dk  Whselock  v.  McGovern,  28  Iowa,  533. 

21.  So,  too,  the  declarations  of*  plaintiff's 
salesman,  to  them,  to  the  effect  that  he  was  in* 
formed  by  a  certain  person  that  the  partnership 
existed,  and  that  he  had  received  the  same  in- 
formation from  the  commercial  agency,  were 
held  admissible  for  the  same  purpose.  South- 
wick dh  Wheehck  v.  McGovem,  28  Iowa,  588. 

I  22.  Declarations  by  partner  in  his  own  favor. 
The  declarations  of  a  party,  sought  to  be  charged 
as  a  partner,  are  not  admissible  to  prove  that  he 
was  not  a  member  of  such  copartnership.  Ban- 
forth,  Dams  db  Co.  v.  Carter  and  May,  4  Iowa, 
230. 

23.  as  to  who  constitute  finn.    In  an 

action  against  a  copartnership  by  a  creditor,  the 
declarations  of  the  partners,  made  while  the 
firm  was  in  existence,  and  before  any  difficulty 
arose,  are  admissible  in  evidence  to  show  that 
one  of  the  persons  sought  to  be  charged  was 
not  a  member  of  such  partnership.  Such  dec- 
larations, to  be  admissible  in  evidence,  must 
have  been  made  before  any  difficulty  arose, 
while  the  business  was  going  on,  and  as  im- 
parting information  to  persons  with  whom  the 
firm  dealt,  and  the  world.  DanfortU,  Davis  db 
Co.  V.  Carter  and  May,  4  Iowa,  230 ;  Williams  v. 
Soutter,  7  Ibid,  435. 

24.  Grounds  of  their  admissibility.  The 
admission  of  the  declarations  of  a  partner, 
showing  who  are  members  of  the  firm,  does  not 
depend  upon  the  fact  that  such  partner  has 
deceased,  but  are  receivable,  upon  the  ground, 
that  as  the  plaintiff  must  recover  against  all 
the  defendants,  or  none,  and  &s  such  partner,  if 
called  to  testify  in  person,  would  be  testifying 
in  presenti,he  would  be  interested  to  defeat  the 
suit.  Danforth,  Davis  db  Co.  v.  Carter  and  May, 
4  Iowa,  280. 

26.  In  an  action  against  a  partnership,  aa 
guarantor  of  a  bill  of  exchange,  evidence  that 
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one  of  the  partners  admitted  the  liability  of  the 
firm  is  admissible,  as  tending  to  prove  either 
the  fact  of  notice  of  non-payment  to  it,  or  of  its 
waiver  thereof.  The  First  Nat,  Bank,  etc,  v. 
Carpenter,  StibbstS;  Co.,  34  Iowa,  433. 

See,  further,  as  to  declarations  of  partner,. 
Evidence,  Vol.  I,  p.  462. 

26.  The  sufficiency  of  evidence  offered  to 
prove  copartnership,  discussed  and  determined. 
ClegTiom  A  Harrison  v.  Johnson,  Tolman  db  Net- 
Ueton,  11  Iowa,  292. 

27.  EstoppeL  Parties  who  hold  themselves 
out  to  the  world  as  partners  are  estopped  from 
denying  the  partnership.  MfixiceU  <&  Downs  v. 
Gibbs  et  al.,  32  Iowa,  82. 

28.  Where  a  firm  is  informed  that  a  party 
representing  himself  as  a  partner  of  theirs  has 
made  a  purchase  in  the  firm  name,  and  without 
a  word  as  to  his  right  to  purchase  for  them,  ad- 
mit the  debt  incurred,  and  promise  it  shall  be 
paid,  they  are  bound  by  the  contract,  and  cannot 
deny  that  he  is  a  partner.  Cleghom  et  al.  v. 
Johnson  etal.,  11  Iowa,  292. 

e.  Other  matters. 

29.  Interest  of  copartners.  Copartners  are 
presumed  to  have  equal  interests  in  the  business 
and  property  of  the  firm.  Moore  v.  Bare,  11 
Iowa,  198. 

30.  General  rule.  A  partnership  creates  a 
community  of  interest,  of  duty,  and  of  responsi- 
bility among  the  members  of  the  firm.  Price  db 
Co.  V.  Alexander,  2  G.  Or.  427. 

31.  ZIfEbct  on  individual  employee.  The 
entering  into  a  partnership  by  an  employer 
with  a  third  person  does  not  release  him  from 
the  obligations  of  a  contract  entered  into  with 
an  employee;  neither  does  the  continuance  of 
the  employee  in  the  performance  for  the  firm 
of  the  services  which  he  contracted  to  render, 
imply  a  waiver  of  the  agreement.  Tifield  v. 
Adams,  3  Iowa,  487. 

II.  POWKR  OF   PABT17ER8   TO   BiND  THE  FiRM 

Ain>  Each  Other. 

a.  Before  dissolution. 
« 

32.  Qeneral  rulOk  One  partner  cannot  bind 
the  firm  by  a  contract  in  the  name  of  the  firm, 
unless  it  be  in  a  matter  within  the  scope  of  the 
partnership  dealing,  or  within  the  ordinary 
business  or  transactions  of  the  firm.  Boardman 
db  Gray  v.  Adams  db  HacJdey,  5  Iowa,  224. 


33.  When  sphere  of  businesfl  is  subse- 
quently enlarged.  When  a  firm  embarks  in 
a  particular  business  to  which  their  engage- 
ments are  confined,  and  to  which  alone  their 
partnership  contract  extends,  by  mutual  agree- 
ment enlarge  the  sphere  of  their  operations,  and 
include  another  branch  of  business,  the  power 
of  each  partner  to  bind  the  firm  by  contracts  is 
co-extensive  with  the  whole  business  of  the 
partnership,  and  the  acts  of  each  member  are  as- 
binding  on  the  firm  in  the  new  branch  of  buei- 
ness  in  which  they  are  engaged,  as  in  the 
regular  and  ordinary  business.  Ibid.  225. 

34.  A  confession  of  Judgment  by  one  member 
of  a  copartnership  for  the  firm  is  valid  only 
against  the  copartner  making  it.  North  db  Scott 
V.  Mudgh  db  Co.,  13  Iowa,  496 ;  Edwards  et  at,  v 
Fitter  db  Co.,  12  Ibid.  607  ;  Christy  v.  Sherman, 
10  Ibid.  585. 

36.  C,  a  member  of  the  firm  of  C.  &  Ck>.,  ex- 
ecuted for  the  firm  promissory  notes,  running  as 
follows :  "  We,  and  each,  as  principal,  jointly 
and  severally  promise,"  etc.,  to  which  was 
signed  the  name  of  the  firm.  Upon  these  G-. 
confessed  judgment  against  the  firm,  which  was 
?ield,  in  another  proceeding,  to  be  against  him 
alone.  In  an  action  against  C,  upon  the  notes^ 
it  was  held,  1,  that  the  notes  bound  C.  severally,, 
as  well  as  jointly  —  that  they  bound  G.  jointly 
only  as  a  member  of  the  firm ;  2,  that  the  con- 
fession of  judgment  thereon  bound  G^.  alone; 
3,  that  the  notes  being  several  as  to  C,  were 
not  merged  in  the  judgment,  which  bound  G. 
alone,  and  that  an  action  against  C.  severally,, 
could  not  be  maintained  thereon.  SJierman  v. 
ChHsty,  and  Easley  v.  Christy,  17  Iowa,  322. 

36.  May  sell  or  mortgage.  One  partner 
may  sell  or  dispose  of  copartnership  property 
for  the  payment  or  security  of  a  copartnership 
debt.    Promme  v.  Jones,  13  Iowa,  474. 

37. cannot  indorse  note.    One  partner 

cannot,  without  the  consent  of  his  copartner, 
indorse  a  note  payable  to  the  firm  in  payment 
of  his  individual  debt.  Fletcher  v.  Anderson  et 
al.,  11  Iowa,  228. 

38. But  where  a  note  was  indorsed  in 

blank  by  a  copartnership  before  a  dissolution 
thereof  and  it  remained  in  the  hands  of  one  of 
the  copartners  after  dissolution  and  was  by  him 
delivered  before  maturity  to  a  third  party  in 
payment  of  an  individual  debt,  it  was  /leld,  that 
in  the  absence  of  any  showing  to  the  contrary 
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it  will  be  presomed  that  it  was  the  property  of 
the  copartner  when  the  transfer  was  made. 
Jbid, 

39. nor  sign  name  of  firm  as  surety. 

One  partner  has  no  power  to  bind  the  firm  of 
which  he  is  a  member  by  signing  the  firm  name 
to  a  promissory  note  as  security  for  a  third  per- 
son in  a  transaction  not  connected  with  the 
partnership  business.  Whitmur  and  Burnett 
V.  Adams  etal.,  17  Iowa,  567. 

40.  Burden  of  proof.  In  an  action  against  a 
firm,  as  a  guarantor  of  commercial  paper  drawn 
upon  a  third  party,  the  onus  is  on  the  defendants 
to  show  that  the  guaranty  was  executed  by  a 
member  of  the  firm,  outside  of  its  business  and 
without  authority.  Want  of  authority,  on  the 
part  of  the  member  executing  the  guaranty, 
would  not  relieve  him  from,  personal  liability. 
Mrst  I^aiionai  Bank  of  Dubuque  v.  Carpenter, 
Stibbs  dk  Co.,  34  Iowa,  433. 

41.  One  member  may  make  a  valid  assign- 
ment of  a  Judgment  recovered  by  the  firm,  and 
at  the  same  time,  acting  as  agent  for  the  absent 
assignee,  may  accept  it  in  his  behalf ;  and  an 
assignment  so  made  was  supported  against  a 
garnishment  of  the  judgment  debtor  by  credi- 
tors of  the  firm.  Bandolph  Bank  v.  Armstronff, 
11  Iowa,  515. 

42.  A  partnership  is  not  liable  upon  a  receipt 
or  oertifioate  of  deposit  executed  in  the  firm 
name  by  an  individual  member  thereof,  for 
money  deposited  with  or  loaned  to  him  on  ac- 
count of  a  matter  not  connected  with  the  busi- 
ness of  the  firm,  when  the  person  to  whom  such 
receipt  was  executed  knew  this  fact.  Rutledge 
V.  Squires,  23  Iowa,  53. 

&.  After  dissolution, 

43.  Renewal  of  partnership  note.  A  general 
authority  to  one  partner,  after  the  dissolution  of 
a^  copartnership,  to  settle  the  business  of  the 
firm,  does  not  authorize  him  to  renew  in  the 
name  of  the  firm  a  pre-existing  copartnership 
note,  or  to  execute  a  note  for  a  pre-existing  debt ; 
but  an  authority  to  so  bind  the  ^rm  may  be 
given  in  the  terms  of  dissolution,  or  by*the 
assent  of  the  other  partners,  at  the  time  of  such 
renewal.  VanwUkeiiburg  v.  Bradley  and  McCul- 
loch  etal.A^  Iowa,  108,  overruling  Kemp  and 
Doggett  v.  Coffin,  3  G.  Gr,  190,  holding  a  contrary 
rule  as  to  the  power  of  a  partner  in  this  respect 
after  dissolution. 


44.  During  the  existence  of  a  copartnership, 
each  partner  may  bind  the  firm  by  contracts 
within  the  scope  of  partnership  dealings  or 
within  ordinary  business  or  transactions  of  the 
firm ;  but  he  cannot  bind  the  firm  by  contract 
beyond  this  limitation,  after  dissolution  of  the 
copartnership.  After  such  dissolution  he  may 
make  contracts  in  fulfillment  of  an  outstanding 
engagement  of  the  firm  or  in  the  settlement  of 
its  general  business.  For  these  purposes  the 
powers  of  each  partner  remain  as  they  existed 
before  the  dissolution.  The  Western  Stags 
Company  v.  Walker,  2  Iowa,  504. 

45.  Defense  of  suit  against  firm.  A  member 
of  the  partnership,  after  dissolution  thereof,  is 
authorized  to  defend,  in  the  name  of  the  part- 
nership, a  suit  against  the  firm,  to  appeal  from 
the  judgment,  and  to  procure  sureties  on  the 
appeal  bond  necessary  to  that  end.  Qard  v. 
Clark,  29  lo^a,  189. 

46. It  is  accordingly  held,  that  the  mem- 
bers of  the  partnership  are  liable  in  such  case 
to  a  surety  on  the  appeal  bond,  who  is  after- 
ward compelled  to  pay  the  judgment.  Ibid. 

6,  Power  to  hind  each  other, 

47.  Joint  tenants.  Two  of  three  partners  who 
are  joint  tenants  cannot  agree  upon  a  division 
of  their  land  that  will  be  binding  upon  the 
third.    Cooper  et  al.  v.  Frederick,  4  G.  Gr.  403. 

48.  Admissions  of  one  partner.  Where  a 
partnership  is  duly  proved,  the  admission  of  one 
partner  will  bind  the  firm ;  but  the  admission 
of  one  partner  is  not  sufficient  to  bind  the  firm 
as  against  another  partner.  Evans  dk  Watkins  y. 
Cornell  &  Bros.,  1 G.  Gr.  26,  and  §  17,  et  seq.,  ante, 

49.  Sale  by  nugority  against  protest  of  mi- 
nority. A  sale  made  by  a  majority  of  copartners 
and  in  bad  faith  as  to  the  minority  and  against 
their  protest  operates  to  pass  to  the  pur- 
chaser only  the  interest  of  the  majority  in  the 
subject-matter  of  the  sale.  The  Western  Stage 
Company  v.  Walker,  3  Iowa,  504. 

60.  One  partner  oannot  appropriate  to  his 
own  use  partnership  assets,  without  the  consent 
of  his  copartners,  in  satisfaction  of  an  indebted- 
ness due  him  from  the  firm.  Saylor  ▼.  Moekbie, 
9  Iowa,  209. 

61.  nor  bind  firm  by  promise  to  pay 

individual  debt  of  another  partner.  One 
member  of  a  firm  cannot  bind  the  copartnership 
by  an  agreement  to  pay  the  individual  debts  of 
another  copartner  without  the  consent  of  the 
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other  members  of  the  firm,  especially  when  the 
articles  of  copartnership  prohibit  such  agree- 
ments or  contracts.  Sternfmrg  v.  Oailanan  and 
Ingham,  14  Iowa,  251. 

52.  A  settlement  of  aecouits  between  two 
partners  cannot  be  binding  upon  the  third  part- 
ner without  his  consent.  Qooper  et  ul,  v.  Fk'ed' 
eriek,  4  G.  Gr.  403. 

III.  Construction  and  Effect  op  Particu- 
lar Agreements  Between  Partners. 

63.  A  father  and  his  two  sons  entered  into  a 
partnership  and  by  the  terms  of  the  articles 
thereof  it  was  agreed  that  the  father  should 
furnish  two  thousand  dollars  to  be  invested  in 
land,  stock  and  implements ;  that  the  sons  were 
to  be  charged  each  with  five  hundred  dollars 
thereof  to  be  taken  from  their  inheritance  of 
their  father's  estate.  The  partnership  was  to 
continue  five  years,  and  all  of  the  partners 
agreed  to  give  time,  labor  and  attention  to  the 
common  interest,  but  it  was  further  agreed  that 
if  the  father  did  not  render  fifty  dollars'  worth 
of  labor  in  each  year  he  should  pay  that  sum, 
and  that  if  he  should  withdraw  from  labor 
and  attention  and  service  he  should  pay  one 
hundred  dollars  for  each  year.  It  was  Tield,  that 
if  the  partnership  should  continue  for  the  full 
term  of  five  years,  the  sons  were  entitled  in  the 
distribution  of  the  capital  stock,  each  to  the 
other  in  the  proportion  which  the  sum  of  five 
hundred  dollars  bears  to  the  investment ;  that 
if  either  or  both  of  the  sons  desired  to  withdraw 
before  the  expiration  of  five  years  upon  giving 
six  months*  notice,  as  stipulated  in  the  articles, 
they  were  severally  entitled  to  receive  of  the 
original  capital  stock  one  hundred  dollars  per 
year  during  the  continuance  of  the  partnership, 
with  its  due  proportion  of  the  increase.  I^ed- 
erick  V.  Cooper  et  al.,  3  Iowa,  172. 

64.  A  firm  consisted  of  three  partners,  each 
of  whom  covenanted  to  devote  his  time,  labor 
and  attention  to  the  interest  of  the  firm.  It  was 
also  provided  as  to  one  of  the  partners  that  he 
should  "  be  charged  with  fifty  dollars  for  each 
and  every  year  commencing  the  Ist  day  of 
August,  1847,  to  be  deducted  out  of  his  share  of 
his  dividend  of  the  final  settlement  unless  he 
furnished  labor  to  that  amount  at  his  own  ex- 
pense ;  and  if  from  infirmity  from  old  age  he 
should  feel  inclined  to  withdraw  from  the  firm 
At  the  expiration  of  two  years,  one  hundred  dol- 
lars each  year  should  be  charged  to  him  and 


deducted  out  of  his  share  as  above  stated." 
JSeid,  that  these  sums  should  be  deducted  from 
his  share  of  the  dividend  instead  of  being 
charged  to  him  as  a  debt  due  to  the  firm.  Ibid, 
66.  Extinguishment  of  indebtedness  of  part- 
ner to  firm.  Articles  of  copartnership  provided 
"  that  each  partner  is  allowed  to  draw  from  the 
concern  not  exceeding  $1,800  per  annum  for  his 
personal  expenses,  and  that  their  personal  ac- 
counts stand  due  to  the  concern  in  the  same 
manner  as  any  other  account  due  by  a  party  un- 
connected with  the  business."  The  partnership 
was  subsequently  dissolved,  one  partner  pur- 
chasing "  all  the  right  and  interest  of  the  other 
partner  in  the  stock,  cash,  notes,  book  accounts, 
and  every  thing  connected  with  the  business," 
paying  therefor  $7,250,  part  cash  and  the  balance 
in  notes.  Jleldt  in  an  action  upon  these  notes, 
that  an  account  of  the  firm  against  the  partner 
selling  out  was  extinguished  by  the  terms  of 
the  dissolution  and  could  not  be  plead  as  a  set- 
off against  the  notes.  Murdoch  v.  Meifdhop^  26 
Iowa,  214 ;  Ga/rl  v.  Knott,  16  Ibid.  379. 

66.  QueBtions  for  Jury.  The  terms  of  a  con- 
tract for  the  adjustment  of  differences  between 
copartners  in  the  settlement  of  their  firm  busi- 
ness should  be  ascertained  by  the  j  ury,  to  whom 
an  issue  involving  the  same  is  submitted.  Carl 
V.  Knott,  16  Iowa,  879. 

IV.  Rights  and  Remedies  of  Creditors. 

67.  Where  money  advanced  to  one  partner 
is  used  by  the  firm.  Where  money  was  paid 
upon  the  draft  of  one  of  three  partners,  but  paid 
and  used  on  joint  account  for  the  benefit  of  the 
firm,  it  was  held  that  such  advance  might  be 
recovered  as  an  item  in  account  against  the  firm. 
Beebee  v.  Rogers,  8  Q.  Gr.  319. 

68.  Right  to  maintain  action  where  security 
has  been  taken.  Where  a  member  of  a  partner- 
ship executed  to  a  creditor  of  the  firm  his  indi- 
vidual note,  secured  by  a  responsible  indors^r, 
for  one-half  of  the  sum  duo  to  said  creditor  by 
said  firm,  under  an  agreement,  that  if  said  mem- 
ber of  the  firm  would  secure  one-half  the  amount 
due  by  the  firm,  and  get  the  other  partner  to 
secure  the  other  half,  the  creditor  would  not 
press  the  collection  of  the  original  notes  as  they 
became  due,  but  would  give  the  firm  some 
further  time,  which  agreement  was  never  com- 
plied with  so  far  as  respects  the  other  partner 
giving  security ;  and  when  the  creditor,  while 
retaining  the  individual  note  of  one  partner 
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eommenced  suit  against  the  partnership  on  the 
original  indebtedness,  and  thereupon  the  indi- 
vidual partner  filed  his  bill  in  chancery  praying 
that  the  creditor  be  decreed  to  deliver  up  the 
note  of  the  individual  partner  and  until  so  de- 
livered, that  he  be  enjoined  from  prosecuting 
and  collecting  the  original  indebtedness,  held, 
that  the  condition  on  which  the  creditor  was  to 
hold  the  note  as  security  had  never  transpired, 
and  that  he  had  no  right  to  retain  the  same  and 
at  the  same  time  prosecute  the  original  notes. 
Child^  V.  fforr,  1  Iowa,  482. 

69.  The  individual  property  of  a  partner  can 
be  subjected  to  the  satisfaction  of  a  judgment 
against  the  firm  as  such  only  by  scire  facias;  it 
is  otherwise  when  the  judgment  on  a  copartner^ 
ship  obligation  is  against  the  members  of  the 
firm  as  individuals,  LevaUy  et  cU,  v.  ElHs  et  al., 
13  Iowa,  544. 

60.  A  judgment  against  one  partner  ux>on  a 
demand  against  the  firm  is  a  bar  to  another 
action  upon  the  same  demand  agaijQst  the  firm. 
North  and  8eoU  v.  Mudge  d  Co.,  18  Iowa,  496. 

61.  A  servioe  of  notice  on  one  partner  in  an 
action  against  the  firm  after  dissolution,  confers 
upon  the  court  jurisdiction  to  render  a  judgment 
against  the  firm,  to  be  satisfied  out  of  the  joint 
property  or  out  of  the  property  of  the  party 
served.  Hale  v.  Van  Saun  d  Hunt,  18  Iowa,  19. 
Compare  with  Stevens  v.  Parkhurst  d  Pence^  10 
Ibid.  70  ;  see,  also,  Original  Kotioe,  ante. 

62.  Release  of  partner.  A  promise  by  a  cred- 
itor of  a  firm  to  release  one  partner  and  hold 
his  copartners  for  the  payment  of  the  debt,  is 
not  supported  by  a  consideration  when  the  part- 
ner claiming  the  discharge  parted  with  no  se- 
eurity,  and  did  not  act  upon  the  promise  to 
release.     Fagg  v.  Hambel  d  Hall,  21  Iowa,  140. 

63.  Restraining  words.  A  partnership  cred- 
itor may,  by  the  aid  of  restraining  words,  release 
one  partner  from  liability  without  affecting  his 
right  as  against  the  other  partner.  The  case  of 
Seymour  v.  Butler,  8  Iowa,  304,  followed.  Gard- 
ner V.  Baker,  25  Ibid.  843. 

64.  Iiien  of  partnership  creditors.  Partner- 
ahip  creditors,  merely  as  such, have  no  lien  upon 
partnership  property.  Their  preference  can  be 
worked  out  only  through  the  partners,  and  if 
the  latter  make  an  absolute  sale  of  the  partner- 
ship property,  the  preferential  claims  of  their 
creditors  thereto  are  thereby  cut  off.  Hawk  Eye 
Woolen  MiUs  v.  Conklin,  26  Iowa,  422 ;  Scudder 
V.  Delashmutt,  7  Ibid.  39 ;  Stout  v.  Fortn&r,  Ibid. 
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183 ;  Williamson  v.  Haycock,  11  Ibid.  40 ;  Bt&rt^ 
burg  V.  Callanan,  14  Ibid.  251 ;  Hubbard  v.  Our' 
tis,  8  Ibid.  1. 

65.  Liability  of  individual  member;  transfer 
of  good  wilL  Defendants  purchased  goods  of 
Stark  &  Clapp,  giving  their  note  therefor,  which 
before  maturity  was  indorsed  to  plaintiff,  one  of 
the  partners.  Stark  &  Clapp  agreed  in  the  con- 
tract of  sale  to  transfer  the  "  good  will "  of  their 
business,  and  that  they  or  either  of  them  would 
not  again  enter  into  the  same  business  in  the  town 
of  I.  Plaintiff  sues  upon  the  note.  Defendants 
plead  as  a  set-off  damages  by  reason  of  Clapp  es- 
tablishing and  maintaining,  soon  after  the  sale, 
a  mercantile  business  in  I.  Held,  1.  That  the 
contract  was  not  an  undertaking  on  the  part  of 
the  plaintiff  to  answer  for  the  default  of  Clapp, 
but  a  stipulation  binding  both  and  to  be  per- 
formed by  both ;  2.  The  failure  of  one  to  perform 
its  conditions  renders  both  liable ;  3.  A  partner, 
contracting  in  the  presence  of  the  other,  has 
power  to  bind  the  other  in  the  sense  in  which 
that  other  had  reason  to  believe  defendants  un- 
derstood it ;  4.  The  partners  are  liable,  after  dis- 
solution, for  breach  of  contract ;  5.  No  objection 
being  made  to  plaintiff's  separate  liability,  dam- 
ages sustained  by  defendants  on  account  of  the 
breach  of  the  contract  were  properly  a  set-off  to 
the  action  on  the  note.  Stark  v.  Noble  d  Brother, 
24  Iowa.  71. 

V.  The  Application  Ain>  Liability  op  Prop- 
erty TO  THE  Payment  of  Debts. 

66.  Partnership  moneys.  Where  C.  had  col- 
lected funds  for  B.  and  M.,  and  paid  to  B.  his 
portion,  and  where  no  creditors  of  B.  and  M.  as 
partners,  claimed  the  funds  remaining  in  the 
hands  of  C,  it  was  ?ield,  that  they  were  liable 
for  the  individual  debts  of  M.  Bobinaon  v.  Mo- 
riarty,  2  Q.  Qr.  ASH ;  Harlan  v.  Moria/rty,  Ibid. 
486. 

67.  The  partnership  creditors  have  prece- 
dence of  the  individual  creditors  in  the  appli* 
cation  of  copartnership  property,  when  such 
property  is  not  more  than  sufficient  to  pay  the 
joint  debts.  The  rule  will  be  enforced  only  in 
cases  in  which  tbe  debts  and  assets  are  mar- 
shaled and  the  result  that  its  application  is 
necessary  to  protect  the  firm  creditors.  Scudder 
V.  Delashmit,  7  Iowa,  39.  And  this  preference 
can  be  worked  out  only  through  the  partners  * 
and  if  the  latter  make  an  absolute  sale  of  the  part- 
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nership  property,  claims  of  the  creditors  thereto 
will  be  cut  off.  Hawk  Eye  Woolen  Mills  y. 
Oonklin,  26  Iowa,  422,  and  cases  in  §  65,  ante, 

68.  Individual  and  firm  oreditors.  The  cred- 
itor of  one  partner  may  levy  upon  the  interest 
of  his  debtor  in  the  partnership.  But  the  cred- 
itors of  the  firm  are  entitled  to  be  first  satisfied 
from  the  partnership  funds.  This  latter  rule, 
however,  is  only  applied  where  there  is  a  defi- 
ciency in  one  of  the  funds.  Hubbard  v.  Curtis  et 
al„  8  Iowa,  1. 

69.  Where  a  partnership  is   insolvent,  or 

where  its  solvency  is  doubtful,  a  court  of  equity 
will  restrain  the  sale  of  the  partnership  prop- 
erty under  an  execution  against  an  individual 
member  of  the  firm,  until  the  settlement  of  the 
partnership  affairs,  in  order  to  ascertain  whether 
the  debtor-partner  has  a  real  and  valuable  inter- 
est over  and  above  the  liabilities  of  the  firm. 
Ibid. 

70.  Sale  to  pay  individual  debts.  But  whether 
the  sale  be  stayed  until  the  partnership  accounts 
be  settled  in  equity  or  not,  the  purchaser  at 
an  execution  sale  against  a  member  of  the  firm 
takes  only  the  interest  of  the  judgment  debtor 
in  the  partnership ;  and  takes  it  as  the  partner 
held  it,  subject  to  the  payment  of  the  partner- 
ship debts.  Ibid. 

71.  Where  an  execution  against  a  mem- 
ber of  a  firm  is  levied  upon  the  partnership 
property,  the  officer  is  not  entitled  to  take  pos- 
session of  such  joint  property ;  nor  where  the 
interest  of  the  debtor  in  the  firm  is  sold  before 
a  settlement  of  the  partnership  affairs,  does  the 
officer  deliver  over  the  property  to  the  purchaser. 
Ibid. 

72.  Accounting.  In  such  a  case  the  purchaser 
takes  nothing  more  than  an  interest  in  the  part- 
nership, which  is  not  tangible  and  cannot  be 
made  available,  except  under  an  account  between 
the  partner  and  the  partnership  ;  and  the  pur- 
chaser will  be  restrained  from  proceeding  to 
obtain  possession  of  the  partnership  property 
until  such  an  account  has  been  taken.  Ibid. 

73.  Injunction  and  account:  why  granted 
and  taken.  Where  partnership  property  is  lev- 
ied on  to  satisfy  an  individual  debt  of  a  member 
of  the  firm,  a  stay  of  the  sale  under  the  execu- 
tion is  not  allowed,  on  the  ground  that  the  in- 
terests of  the  other  partners  will  be  affected  by 
Buch  sale,  but  is  granted  to  ascertain  and  pro- 
tect the  rights  of  the  joint  creditors.     Nor  is  an 


account  taken  in  such  cases  solely  to  ascertain 
whether  there  is  a  surplus  interest  in  the  debtor 
partner ;  but  it  being  found  that  the  joint  effects 
are  insufficient,  or  only  sufficient,  to  meet  the 
demands  of  the  partnership  creditors,  the  object 
is  to  protect  the  joint  creditors  and  direct  the 
f undff  to  their  payment.  Ibid. 

74. allegation  of  insolvency.    In  a  bill 

in  equity  to  restrain,  by  injunction,  the  sale 
of  partnership  property  under  an  execution 
against  an  individual  member  of  the  firm,  it  is 
not  necessary  to  aver  positively  that  the  copart- 
nership is  insolvent.  It  is  sufficient,  if,  from  the 
allegations  of  the  bill  and  the  facts  stated,  an 
alleged  insolvency  is  apparent.  Ihid. 

lb.  Where  a  court  of  equity  has  made  a  final 
decree  dissolving  a  partnership,  and  applying 
its  effects  to  the  payment  of  Its  debts,  without 
judicially  ascertaining  the  joint  liabilities  which 
the  receiver  is  directed  to  pay,  proceedings  may 
be  taken,  with  proper  notice  to  the  respondents, 
to  ascertain  the  joint  debts  of  the  firm.  Ibid. 

76.  A  bill  to  restrain  the  sale  of  partnership 
property  under  an.execution  against  an  individ- 
ual member  of  the  firm,  and  for  a  dissolution 
and  settlement  of  the  partnership,  for  the  par- 
pose  of  ascertaining  the  interest  of  the  separate 
debtor  in  the  firm,  may  be  filed  either  by  the 
debtor-partner,  or  the  other  partners,  by  the 
joint  or  the  separate  creditors,  or  by  the  pur- 
chaser himself,  where  the  partnership  property 
has  been  sold  prior  to  a  settlement  of  the  affairs 
of  the  partnership.  Ibid. 

77.  Judgment  against  copartnership.  Wliere 
property  was  seized  under  an  attachment  against 
a  copartnership,  and  the  return  of  the  sheriff 
was  silent  as  to  whether  it  was  the  property  of 
the  copartnership  or  of  a  member  thereof;  it 
was  held  that  prima  facie  it  was  copartnership 
property  and  it  should  appear  either  that  It  was 
exhausted,  or  that  there  was  some  good  reason 
why  it  was  not  subject  to  the  judgment,  before 
the  plaintiff  would  be  allowed  to  proceed  against 
the  separate  property  of  individual  members  of 
the  firm.  Levois  cfe  Bro.  v.  Conrad,  Toung  A  Co.^ 
11  Iowa,  153. 

78. against  portion  of  members.    The 

fact  that  a  judgment  on  a  firm  debt  was 
rendered  against  only  a  part  of  the  members 
of  the  firm  does  not  affect  the  equitable  right  to 
have  the  partnership  property  subjected  to  its 
payment.  Martin  d  Bro.  v.  Ba/ois  dt  Co.,  21 
Iowa,  635. 
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79.  Method  to  be  pursued  in  suljecting 
property.  The  method  of  making  the  property 
of  individual  members  of  a  firm  liable  for  the 
satisfaction  of  a  judgment  rendered  against 
the  firm  iahj  scire  facias.  §§  1690  and  1691  of 
the  Code  of  1851  ;  §  2785,  Revision  of  1860 ; 
§  2553,  Code  of  1873).  Davis  d  Co.  v.  Buchanan 
db  Bane,  12  Iowa,  575. 

80.  If,  however,  a  plaintiff  follows,  as  he  may, 
the  common- law  requirement  of  giving  the  in- 
dividual names,  and  thus  serving  and  suing  all, 
he  may  take  the  property  of  either  partner  in 
satisfaction  of  his  writ.  In  such  a  case  a  scire 
fcuiias  is  not  necessary.  Hamsmith  v.  Espy,  18 
Iowa,  439, 

81.  The  sale,  in  the  latter  case,  will  be  valid, 
though  there  may  be  partnership  means.  A 
creditor  of  either  partner  might,  on  a  proper 
showing,  compel  a  resort  to  the  partnership  as- 
sets ;  but  the  individual  debtor  cannot  complain. 
Bnd. 

82.  Equitable  proceeding  unfler  the  statute. 
The  proceeding  provided  for  by  section  8291* 
of  the  Revision  (§  8054,  Code  of  1878),  where 
partnership  property  has  been  levied  upon  to 
satisfy  the  individual  debt  of  one  of  the  part- 
ners, was  not  intended  to  change  the  common- 
law  rule  respecting  the  primary  liability  of 
partnership  property  to  the  claims  of  creditors 
of  the  firm,  and  to  those  of  copartners  for  the 
amount  of  their  respective  shares,  or  for  moneys 
advanced.  Richards^  Orumbaugh  di  Shaw  v. 
Haines  «*  a/.,  80  Iowa,  574. 

83.  The  principal  object  of  the  proceed- 
ing is,  to  determine  the  extent  of  the  interest  of 
the  execution  defendant,  that  of  copartners  for 
the  amount  of  their  shares  or  money  advanced, 
and  the  amount  of  the  indebtedness  of  the  firm 
to  creditors,  and  to  protect  the  interests  of  all  by 
declaring  and  enforcing  their  respective  rights. 
IHd. 

84.  Parties  to  proceeding.  Where  a  bill  in 
chancery  is  filed  alleging  that  certain  property 
belongs  to  a  copartnership,  and  asking  that  the 
same  be  applied  to  the  payment  of  the  partner- 
ship debts,  no  decree  can  be  rendered  in  accord- 
ance with  the  prayer  of  the  petition,  until  the 

*  Sec.  3291.  Upon  the  execution  being  returned  by 
the  officer,  that  he  had  levied  the  same  upon  the 
property  in  which  the  debtor  was  Joint  owner  or 

J  partner,  and  that  the  same  was  claimed  by  the  other 
oint  owners  or  partners,  the  execution  creditor  may 
prtjceed,  in  an  action  by  equitable  proceedings,  to 
subject  to  the  satisfaction  of  his  execution,  the 
interest  of  the  df  !)tor  so  levied  upon. 


alleged  partners  are  brought  into  court  as  parties, 
or  voluntarily  enter  an  appearance.  Stout  t. 
Fortner  and  White  v.  Spears  et  al,,  7  Iowa,  183. 
86.  Where  after  certain  goods  were  attached 
as  the  property  of  F.,  by  an  individual  creditor 
of  the  said  F.,  one  S.  filed  his  bill  in  chancery 
against  F.  and  the  attaching  creditor,  alleging 
that  he  and  F.  were  partners ;  that  the  goodd 
attached  belonged  to  this  partnership ;  and  that 
the  firm  w:as  insolvent,  and  praying  that  the 
partnership  be  dissolved,  the  assets  applied 
to  the  payment  of  the  partnership  debts,  and 
that  a  full  account  be  taken,  and  one-half  of  the 
balance,  after  paying  the  joint  debts,  be  paid 
over  to  him  —  in  which  suit  an  injunction  was 
granted ;  and  where  F.  was  never  served  with 
process,  nor  appeared  and  answered  the  bill ; 
and  where,  on  the  hearing,  the  court  dissolved 
the  injunction ;  held,  1.  That  the  case,  at  the 
time  the  injunction  was  dissolved,  was  in  no 
situation  to  entitle  complainant  to  relief;  2.  That 
the  injunction  was  properly  dissolved.  Ibid 

86.  So,  where  a  party  claimed  to  be  a  cred- 
itor of  a  copartnership,  filed  his  bill  in  chan- 
cery against  F.  and  S.  as  partners,  and  an  indi- 
vidual creditor  of  F.'s,  who  had  attached  goods 
which  were  alleged  to  be  the  property  of  the 
said  firm,  praying  that  the  right  to  the  proceeds 
of  the  goods  might  be  declared  paramount  to 
the  attaching  creditor,  and  the  same  applied  to 
the  payment  of  his  debts,  and  for  an  injunction, 
which  was  issued ;  and  where  F.  and  S.  were 
never  served  with  process,  and  made  no  appear- 
ance ;  and  where  the  district  court,  on  motion  of 
the  attaching  creditor,  dissolved  the  injunction  ; 
Tield,  thAt  the  injunction  was  properly  dissolved. 
Ibid. 

87.  Insolvency  of  partnership.  In  equity, 
in  case  of  the  insolvency  of  a  partnership,  its 
creditors  are  treated  as  the  ultimate  cestui  gue 
trust  of  the  joint  fund,  to  the  extent  of  their 
debts :  but  this  right,  or  equity,  the  creditors 
can  only  reach  through  the  partners.  Ibid.,  and 
see  cases  in  §  65,  ante, 

VI.  Rights  of  Partners. 

88.  Iiien  of  partners.  Each  partner  has  a 
specific  lien  on  the  partnership  stock,  not  only 
for  the  amount  of  his  share  but  for  moneys  ad- 
vanced by  him  beyond  that  amount  for  the  use 
of  the  copartnership,  as  also  for  moneys  ab- 
stracted by  his  copartner  beyond  the  amount  of 
his  share.     Pierce  v.  Wilson,  2  Iowa,  2C. 
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89. subordinate  to  xight  of  oreditora. 

Bat  this  right  or  lien  is  subordinate  to  the  right 
of  the  joint  creditors,  to  be  first  paid  from  the 
partnership  capital,  funds  or  stock.  Pierce  v. 
Wilson,  2  Iowa,  20. 

90.  Where  one  partner  sold  two-thirds  of  the 
partnership  property  in  fraud  of  the  rights  of 
his  copartner  whereby  the  partnership  was  dis- 
solved, the  purchasers  having  notice  of  the 
interest  of  the  other  partner,  it  was  Iield,  that 
the  purchasers  took  the  property  subject  to  the 
right  of  the  other  partner  to  a  lien  for  moneys 
advanced.  Ibid, 

91.  The  rule  which  gives  the  separate  cred- 
itors of  a  partner  a  preference  over  firm  credit- 
ors in  the  application  of  his  separate  property, 
has  no  application  in  a  proceeding  by  a  creditor 
of  the  firm  to  cancel  an  invalid  assignment  made 
for  the  benefit  of  creditors.  Loving  v.  Pairo, 
10  Iowa,  283. 

92.  Sale  of  partner's  Interest  Where  one 
partner  sells  his  interest  in  specific  property  of 
the  firm,  the  other  partner  has  the  right  to  retain 
possession  of  it  for  the  purpose  of  settling  the 
business  of  the  partnership.  Chase  v.  Scott ^  88 
Iowa,  809. 

93.  One  member  of  a  oopartnership  may 
maintain  an  action  against  another  firm  of  which 
his  copartners  were  members,  on  a  covenant  ex- 
ecuted to  him  by  said  firm.  MuUany  v.  Keenan, 
10  Iowa,  224. 

9^  Bad  faitb.  of  oopartners.  A  partner  is 
required  to  exercise  toward  his  copartners  the 
utmost  good  faith  in  all  matters  relating  to  the 
copartnership,  and  if  one  deals  with  or  uses 
firm  property  he  will  be  held  to  account  for  all 
profits  arifling  from  such  use  or  transaction,  and 
if  loss  arises  from  his  fraud  he  is  liable  to  his 
copartners  for  all  injuries  from  such  miscon- 
duct.   Levi  V.  Karrick  et  al.,  18  Iowa,  844. 

96.  In  asoertaining  the  assets  of  a  firm,  as 
between  the  partners,  the  excess  of  the  indebt- 
edness of  one  partner  over  that  of  his  copartner 
to  the  firm  and  not  his  entire  indebtedness,  in 
the  absence  of  any  agreement,  is  considered  as 
forming  a  part  of  such  assets.  Carl  v.  Knott,  16 
Iowa,  879. 

96.  Where  a  partnership  and  an  individual 
are  Joint  makers  of  a  promissory  note  the  part- 
nership is  considered  as  one  person,  and  it  and 
the  individual  co-maker  are  each  liable  for  one- 
half  the  debt  as  between  themselves.  Hosmer 
▼.  Burke,  26  Iowa,  853 


97. 


oontribution   from   individual   co- 


maker. If  in  such  case  any  member  of  the  firm 
pays  the  whole  amount  of  the  debt,  he  is  enti- 
tled to  contribution  from  the  individual  co-maker 
to  the  extent  of  one-half  the  debt.  Ibid. 

98.  Liahfllty  of  incoming  partner.  To  render 
an  incoming  partner  liable  on  an  old  debt  of  the 
firm  of  which  he  has  become  a  member  there 
must  be  a  novation  of  the  debt  or  an  agree- 
ment sanctioned  by  all  the  copartners,  for  a  legal 
consideration,  to  discharge  the  old  firm  from 
their  liability  to  the  creditor,  and  to  make  the 
debt  an  obligation  of  the  newly-constituted  firm. 
Stemburg  v.  CcUlanan  and  Ingham,  14  Iowa,  251. 
Followed  and  approved  in  CaduxiUader  A  Co.  y. 
Blair  &  Van  Nostrand,  18  Ibid.  420. 

99.  Action  on  acootmt  stated.  A  partner  may 
maintain  an  action  at  law  against  his  copartner 
.upon  an  amount  found  to  be  due  upon  settle 

ment,  and  account  stated  of  the  copartnership 
business.  In  such  an  action  the  petition  should 
show  fully  the  character  of  the. settlement,  and 
must  show  that  the  partnership  is  ended,  and 
that  the  account  between  them  as  partners  is  no 
longer  a  matter  of  controversy.  Wycoff  v.  Pur- 
neU,  10  Iowa,  882. 

iVII.  DlSBOHJTION. 

100.  For  difficnlties  between  partners.    A 

court  of  equity  may  dissolve  a  partnership  when 
diflaculties  between  copartners  are  of  so  serious 
a  nature  as  to  render  the  continuance  of  the 
association  impracticable  and  injurious  to  one 
or  both  of  its  members.    Make  v.  Dorgan,  1  G. 

Gr.  587. 

101. where  petitioner  committed  first 

wrong.  That  the  petitioner  for  a  dissolution  of 
a  partnership  may  have  committed  the  first 
wrong,  affords  no  excuse  for  the  wrongs  com- 
mitted by  the  other  party,  and  should  not  pre- 
vent a  dissolution,  when  the  deportment  of  each 
party  is  hostile  to  the  harmony,  prosperity  and 
continuance  of  the  firm.  Ibid. 

102. appointment  of  receiver.    Ili-feel- 

ing  and  differences  between  partners,  which  are 
not  shown  to  have  resulted  from  the  fault  of 
the  defendant,  will  not  justify  a  summary  order 
appointing  a  receiver  to  take  possession  of  the 
property  and  wind  up  the  affairs  of  the  con- 
cern, where  it  does  not  clearly  appear  that  the 
parties  would  suffer  loss  by  continuing  in  pos- 
session  of  the  property.  Loomis  v.  McKentie, 
81  Iowa,  425. 
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103.  For  umzpation  and  miamanagement ! 
dnttes  of  referee.  Where  a  bill  for  a  dicnola- 
tion  of  a  partnership  charges  one  or  more  of  the 
partners  with  asnrpation  of  the  management 
and  control  of  the  business,  and  with  conceal- 
ment from  the  complainant  of  all  knowledge  of 
the  partnership  transactions,  and  where  the  bill 
prays  for  the  appointment  of  a  receiver,  etc., 
and  the  cause  is  subsequently  referred  to  refer- 
ee, it  is  the  duty  of  the  referees  to  inquire  into 
and  report  upon  all  the  matters  in  issue  between 
the  parties,  for  the  information  of  the  court. 
J>w  V.  Karrick  etal.,S  Iowa,  160. 

10^  Where,  in  proceedings  for  the  dissohi- 
tion  of  a  partnership  and  for  an  account  of  the 
partnership  transactions,  the  cause  is  referred, 
by  agreement  of  the  parties,  to  referees,  the  ref- 
erees are  bound  by  the  agreement  of  partner- 
ship in  stating  an  account  between  the  partners, 
and  they  can  exercise  no  discretion  in  charging 
the  expenses  of  the  partnership.  Ibid. 

106.  Mortgage  by  one  member  of  a  fimL  A 
chattel  mortgage,  by  one  member  of  a  firm,  of 
his  interest  in  the  copartnership  property,  does 
not  necessarily  operate  as  a  dissolution  of  the 
copartnership.  T/i6  State  of  Iowa  v.  Quick  and 
Mullen,  10  Iowa,  461. 

106.  Dissolution  by  agreement.  When  a  co- 
partnership was  by  written  agreement  dissolved,. 
one  partner  contracting  to  pay  all  copartnership 
debts,  and  after  such  dissolution  the  other  part- 
ner paid  one-half  of  the  amount  due  on  an  out- 
standing judgment  against  the  firm  after  execu- 
tion had  issued  thereon,  it  was  held,  that  the 
copartner  who  assumed  the  liability  of  the  firm 
under  the  agreement  of  dissolution  was  liable 
for  the  amount  thus  paid.  Myers  v.  Smithy  16 
Iowa,  181. 

107.  Power  to  dissolve.  Doubted  whether 
either  member  of  a  copartnership  can  dissolve 
it,  where  its  .duration  is  fixed  by  articles  of 
covenant  for  a  term  of  years.  Blake  v.  Dorgan, 
1  G.  Gr.  687. 

108.  Before  a  final  deoree  can  be  rendered, 
dissolving  a  partnership,  it  is  necessary  that  the 
assets  should  be  converted  into  money,  and  each 
partner's  balance  ascertained  and  allotted  to 
him.    L&ti  v.  Kai^rick  et  al.,  8  Iowa,  160. 

109.  Iiiability  after  dissolution :  notice.  In 
order  to  protect  a  retiring  partner  from  liability 
after  dissolution  of  the  firm,  for  purchases  made 
by  the  remaining  partner,  in  the  name  of  the 
firm,  of  parties  who  knew  of  the  prior  existence 


of  the  partnership  and  had  no  knowledge  of  Its 
disflolntion,  he  must  have  given  notice  of  the 
dissolution  by  public  advertisement.  SorUhtriek 
d  Wheeloek  v.  McOovem,  28  Iowa,  688. 

110.  Judgment  after  dissolution.  Where  a 
partnership  is  dissolved  during  the  pendency  of 
an  action  against  it,  by  the  death  of  one  of  the 
members  of  the  firm,  the  action  should  there- 
after be  prosecuted  against  the  surviving  part- 
ner,  and  the  continuance  of  the  action  against 
the  firm  will  be  held  irregular,  and  the  judg- 
ment rendered  therein  against  it  vacated  on 
proper  application  and  showing  to  a  court  of 
chancery.  Botoen  ▼.  The  Troy  Portable  MiU  Oo„ 
31  Iowa,  460. 

VIII.  SuBvrviNG  Paktotsbs. 

111.  A  bill  of  the  surviving  partner  against 
the  representatives  and  heirs  at  law  of  a  de- 
ceased partner  for  the  settlement  of  partnership 
affaljs  involving  a  conveyance  of  real  and  per- 
sonal property  should  be  brought  in  the  district 
court.  The  powers  of  the  county  court  are  not 
adequate  to  afford  relief  in  such  a  case.  I^ed- 
trick  V.  Cooper,  8  Iowa,  171. 

112.  The  survivor  of  two  partners  may  bring 
his  bill  against  the  personal  representatives  and 
heirs  at  law  of  a  deceased  partner  if  a  settle- 
ment of  the  partnership  affairs  involve  both 
personal  and  real  property ;  the  title  to  the  realty 
being  in  the  deceased  partner,  and  it  being 
alleged  that  the  deceased  partner  was  indebted 
to  the  firm.  In  such  proceedings  it  is  not  neces- 
sary to  set  out  the  amount  which  each  partner 
expended  in  carrying  on  business  or  received 
from  the  firm  when  the  manner  of  conducting 
business  in  the  petition  showing  original  amount 
of  capital  stock  furnished  by  each  partner.  Ibid, 

113.  How  actions  should  be  brought  When 
one  copartner  is  dead,  actions  on  demands  against 
the  copartnership  should  be  brought  against  the 
surviving  partner  as  such.  Black  v.  StrutTiera, 
11  Iowa,  460. 

IZ.  MlBCBLLANEOUa  Mattbbs. 

11^  Mo  private  arrangement  between  part- 
ners, by  articles  or  otherwise,  will  bind  third 
parties  without  actual  notice.  Devin  v.  Harris, 
8  G.  Gr.  186. 

116.  Agency:  change  of  firm  name.  A 
change  in  the  name  of  a  firm  does  not  operate 
to  revoke  or  annul  an  agency  conferred  upon  it, 
when  the  firm  under  the  new  name  is  composed 
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of  the  same  members  as  that  under  the  old  one. 
BUlingsley  v.  Dawson,  27  Iowa,  210. 

116.  In  making  a  final  settlement  between 
partners  and  a  division  of  lands,  the  court 
should  examine  into  all  the  circumstances, 
rights  and  equities  of  the  respective  partners 
and  arrange  the  settlement  and  division  accord- 
ingly.   Cooper  V.  Frederick,  4  G.  Gr.  408. 

117.  Oompensation  of  copartner.  As  a  gen- 
eral rule  every  copartner  is  bound  to  exercise 
due  skill  and  diligence  in  promoting  the  interest 
of  the  copartnership,  without  reward  or  com- 
pensation, unless  it  be  otherwise  agreed  between 
the  parties ;  but  such  agreement  may  be  implied 
from  the  course  of  business  pursued  between 
the  copartners,  as  disclosed  by  the  evidence  ; 
and  when  a  partner  renders  services  which 
neither  the  law  nor  the  agreement  of  the  parties 
imposes  upon  him.  an  agreement  that  he  shall 
be  paid  is  implied.  Levi  v.  Karrick  et  al.,  13 
Iowa,  844. 

118.  Names  of  members.  In  an  action  on  a 
promissory  note  by  partners,  it  is  not  necessary 
to  prove  the  names  of  the  individuals  compos- 
ing the  firm  if  the  contract  is  made  in  the  part- 
nership name.  Gordon  and  Washburn  v.  Janney 
<fe  Co.,  Mor.  182. 

119.  proof  of  defendants'  signature  to  a 

note  given  to  a  partnership  is  sufficient  evidence 
of  the  partnership  name.  Ibid. 

120.  Set-ofi^  A  firm,  being  sued,  may  plead 
a  set-off,  arising  from  transactions  nominally 
had  between  the  plaintifis  and  said  firm  and 
certain  other  individuals,  where  it  appears  that 
such  individuals  were  members  of  said  firm, 
though  their  names  were  not  set  out  in  that  of 
the  firm,  and  were  in  fact  interested  in  the 
transactions  with  the  defendants  which  formed 
the  basis  of  the  claim  of  plaintifi^s.  Bird,  Sha- 
Ter  c£  Co.  v.  McCoy  &  Bitthop,  22  Iowa,  549. 

121.  An  action  by  the  assignee  of  S.,  on  an 
account  for  goods  purchased  by  defendant,  of 
the  firm  of  H.  &  S.,  of  which  the  assignor  was  a 
member,  under  a  contract  with  the  firm  to  pay 
defendant  a  certain  sum  in  goods  out  of  the  firm 
store  ;  also  for  goods  sold  defendant  by  plaintifi", 
as  assignee ;  Md.  1.  That  the  plaintiff  was  not 
entitled  to  recover  for  goods  sold  defendant  by 
the  firm.  2.  That  he  was  entitled  to  recover 
for  goods  sold  by  the  assignee,  unless  it  was 
shown  that  he  sold  them  in  the  performance  of 
the  contract  of  the  firm  with  the  defendant. 
WoodiDord  v.  Horst,  10  Iowa,  120.  I 


122.  Presumption  of  ownership.  While  an 
indorsement  by  the  firm,  of  a  note,  payable  to 
the  copartnership,  before  dissolution,  and  posses- 
sion of  the  same  by  one  partner  after  dissolu- 
tion raises  the  presumption  of  ownership  in  the 
partner,  such  presumption  may  be  rebutted. 
Fletcher  v.  Anderson  et  ai.,  11  Iowa,  228. 

123.  Joint  and  several  property.  A  court  of 
equity  will  not  enjoin  the  sale  of  individual 
property  of  a  copartner  to  satisfy  a  judgment 
against  the  firm  of  which  he  is  a  member,  upon 
the  ground  that  it  has  not  been  made  liable  by 
scire  facias  when  it  is  not  alleged  that  the  judg- 
ment was  against  the  firm  and  not  against  the 
individual  members  thereof ;  or  when  no  issue 
is  presented  negativing  the  fact  that  the  prop- 
erty has  been  made  liable  by  such  process. 
Quere,  does  the  right  to  object  to  the  levy  of  an 
execution  on  this  ground  extend  to  one  claiming 
under  the  debtor  ?  Jones  v.  Jones  et  al.,  13  Iowa, 
276. 

12^  Case  approved.  The  decision  of  this 
court  upon  the  question  of  partnership  in  the 
case  of  Munson  v.  Sears,  12  Iowa,  172,  is  adhered 
to  and  approved.  Sears  v.  Munson,  23  Iowa, 
381. 

126.  Pleading.  Whether  under  the  Revision 
which  allows  an  equitable  defense  to  be  made 
and  affirmative  equitable  relief  to  be  given  in 
an  action  at  law,  the  defendant  in  such  an  action 
may  not  plead,  by  way  of  set-off  or  counter- 
claim, an  account  against  the  plaintiff  origina- 
ting in  a  partnership  transaction  with  him,  and 
have  the  same  adjusted  and  a  balance  ascer- 
tained, qu^re.    Iliffv.  BraziU,^!  Iowa,  131. 

See  Injunctions  ;  Principal  and  Agent. 


PARTY  WALLS. 


1.  Contribution  for  half  value.  Where  one 
of  the  owners  of  two  adjoining  lots  wishes  to 
build  he  has  a  right  to  erect  a  wall  of  the  usual 
thickness,  one-half  on  his  own  lot  and  one-half 
on  the  adjoining  lot.  The  owner  of  the  adjoin- 
ing lot  may  use  the  wall  so  erected  ui>on  pay- 
ing therefor  one-half  its  value.  After  such  pay- 
ment they  become  joint  owners.  ZugenbuhUr 
V.  CHUiam  &  ihompson,  8  Iowa,  391. 

2.  Evidence.  Where,  in  an  action  for  the 
value  of  one-half  of  a  partition  wall,  evidence 
was  admitted  showing  a  parol  contract  which 
was  not  a  "  special  agreement "  within  the  mean- 
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ing  of  section  12,  chapter  86,  Laws  of  the  Fifth 
(General  Assembly  (1855),  Md,  that  the  de- 
fendant was  not  prejudiced  by  the  admission  of 
the  evidence.     Wickersham  v.  Orr,  9  Iowa.  358. 

3.  Iiiceiuie.  When  a  portion  of  a  partition 
wall  has  been  erected  upon  a  lot,  under  and  by 
virtue  of  a  license  from  the  owner  thereof,  such 
license  cannot  be  revoked  either  by  the  licensor, 
or  his  grantee  with  notice.  Ibid. 

4.  Qrantee's  liability.  If  the  grantee  use  or 
occupy  a  part  of  such  wall,  he  is  liable  to  the 
licensee  for  the  reasonable  value  thereof.  Ibid. 

6.  Conveyance.  The  right  to  thfit  portion  of 
a  party-wall  which  rests  upon  the  lot  of  an 
adjoining  owner  is,  under  our  statute,  a  right 
not  personal  to  the  owner  of  the  lot  on  which 
the  building  is  erected,  but  one  running  with 
the  land  ;  and  a  conveyance  of  the  lot  on  which 
the  building  is  erected  passes  to  the  grantee  the 
right  to  recover  of  the  adjacent  owner  the  value 
of  one-half  the  wall  when  used  by  him.  Thorn- 
9on  et  al.  v.  Curtis  et  dl.,  28  Iowa,  229. 

6.  Where  the  owner  of  a  vacant  lot,  having 
the  half  of  a  neighbor's  wall  resting  thereon, 
sells  and  conveys  the  same  with  covenants,  he 
is  not  liable  thereon,  under  our  statute,  as  for  an 
incumbrance.    Bertram  v.  Curtis,  81  Iowa,  46. 

7.  Presumption.  Where  a  half-wall  rests 
upon  a  vacant  lot,  the  presumption  under  our 
statute  is,  that  it  belongs  to  the  owner  of  the 
contiguous  lot  whereon  rests  the  main  building ; 
otherwise,  if  such  half-wall  has  been  used  by 
the  erection  of  a  building  supported  therein  on 
the  lot  vacant  when  the  half-wall  was  built. 
Ibid. 


PATBNT  RIGHT. 

1.  Recording  assignment  of  patent.  The 
failure  to  record  an  assignment  of  a  patent,  as 
required  by  section  11  of  the  act  of  Congress  of 
1886,  does  not  render  the  assignment  void.  The 
requirement  of  the  law  is  directory,  merely,  and 
Intended  for  the  protection  of  borm  fide  pur- 
chasers.   Moore  v.  Bare,  11  Iowa,  198. 

2.  Breach  of  warranty.  A  breach  of  war- 
ranty entered  into  by  the  vendor  of  a  patent 
right,  in  the  sale  of  such  right,  may  be  shown 
as  a  defense  to  an  action  on  notes  executed  in 
payment  therefor.  Haa>es  v.  Twogood  et  al.,  12 
Iowa,  582. 

3.  Partnership:  tmst.  Where  the  applica- 
tion for  a  patent  by  partners  was  rejected,  and 


subsequently  one  of  the  partners  applied  for 
and  obtained  in  his  own  name  a  patent  for  the 
same  invention,  it  was  held,thtiX  the  rejection  of 
the  first  application  and  the  subsequent  pro 
ceeding  in  the  name  of  the  individual  partner 
did  not  destroy  the  joint  interest  of  the  other 
partner  either  in  the  invention  or  the  patent 
issued  therefor.     Vetter  v.  Lenizinger,  81  Iowa, 

182. 

4.  Contract  respecting:  parol  evidence :  Ju- 
zlsdiotion.  When  the  plaintiff  claimed  to  be 
the  inventor  of  a  certain  improvement,  and  that, 
for  a  consideration,  promised  to  be  paid  by  de- 
fendants, he  agreed  to  and  did  allow  them  to 
apply  for  and  receive  the  patent  in  their  own 
name,  it  was  held,  that  this  agreement  might  be 
established  by  parol  evidence,  and  that  plaintifi' 
might  recover  thereon  the  consideration  agreed 
to  be  paid.  Lockwood  v.  Lockwood  dk  Frederick, 
88  Iowa,  509. 

6. Further  Jield,  that  the  claim  of  plain- 

tiflf  did  not  involve  any  question  as  to  the  val* 
idity  of  the  patent,  or  its  assignment,  or  its 
rightful  issue  to  defendants,  and  hence  that  the 
State  court  had  jurisdiction  to  try  the  case.  Ibid, 


PATMZ2NT. 


1.  What  constitutes.  Payment  implies  an 
acceptance  and  appropriation  of  that  which  is 
offered  by  one  party  to  the  other,  whilst  tender 
is  the  act  of  the  one  party  in  offering  that  which 
he  admits  to  be  due  and  owing,  but  which  is 
not  accepted  by  the  creditor.  Barker  v.  Brink, 
5  Iowa,  481. 

2.  Tender  does  not  discharge  or  satisfy  the 
debt.    Payment  does.  Ibid. 

3.  P.  was  indebted  to  a  firm,  and  one  W.  was 
indebted  to  P.  for  work  and  labor  performed, 
and  P.  drew  an  order  on  W.,  in  favor  of  said 
firm,  which  was  verbally  accepted  by  the  agent 
of  W.,  and  delivered  to  and  kept  by  W.  There 
was  no  showing  that  the  drawers  ever  knew  of 
the  making  of  the  order,  or  that  the  debt  which 
was  owing  by  P.  to  them  was  unpaid,  or  that  W. 
had  ever  paid  the  order,  or  otherwise  promised 
or  become  liable  to  pay  the  same,  or  that  the 
drawers  consented  to  receive  the  same,  or  had 
done  any  thing  recognizing  their  right  to  the 
order,  or  that  P.  was  Insolvent ;  Iield,  that  the 
execution  of  said  order,  and  such  acceptance^ 
would  not,  under  the  circumstances,  prevent  P. 
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from  recovering  against  W.  for  bis  work  and 
labor.  Porter  v.  WcUker,  1  Iowa,  466.  Tbe  ac- 
ceptance  of  tbe  said  order,  under  tbe  facts  dis- 
closed, was  not  payment  of  tbe  plaintiff's  claim. 
Ibid. 

4.  PreBumption  of.  After  twenty  years,  and 
snbject  to  tbe  exception  provided  by  section  1664 
of  tbe  Code,  witbout  circumstances .  accounting 
for  tbe  delay,  tbere  is  no  discretion  left  witb  tbe 
jury,  but  to  find  payment  of  a  judgment.  Hen- 
dricks <fe  Cooper  T.  WalUs,  7  Iowa,  224. 

6.  Witbin  twenty  years,  a  jury  is  autborized 
to  presume  payment  of  a  judgment,  from  tbe 
circumstances  given  in  evidence,  but  not  from 
lapse  of  time  alone.  Ibid.  But  tbere  must  be  a 
plea  of  payment.  Forsyth  db  Co,  v.  Bipley,  2  G. 
Gr.  181. 

6.  Tbe  fact  tbat  a  lost  note  bas  been  overdue 
a  little  more  tban  five  years  raises  no  presump- 
tion of  payment  or  non-existence.  J^ash  v. 
Gibson,  16  Iowa,  305. 

7.  Payment  by  surety  in  check.  Payment 
of  a  judgment,  by  delivering  tbe  cbeck  of  a 
tbird  party , accepted  by  tbe  judgment  creditor, 
is  sufficient  to  sustain  an  action  by  tbe  surety 
wbo  paid  it  against  bis  principal.  Lyon  v. 
Noi^hrup,  17  Iowa,  314. 

8.  By  surety  in  unstamped  note.  Wbere 
one  standing  in  tbe  relation  of  surety  paid  tbe 
debt  to  tbe  creditor  in  an  unstamped  note,  wbicb 
tbe  creditor  accepted  in  payment ;  held,  tbat  tbe 
pincipal  debtor  was  liable  to  tbe  surety  for  tbe 
amount  tbus  paid.  Wbetber  tbe  note  tbus 
accepted  in  payment  can  be  collected  or  not  is 
a  consideration  for  tbe  creditor,  into  wbicb  tbe 
principal  debtor  cannot  inquire.  Hardin  v. 
Branner,  25  Iowa,  365. 

9*  Payment  in  legal  tender  notes,  held  suffi- 
cient. Wa^nibold  v.  SeMieting,  16  Iowa.  243, 
ante,  p.  148 ;  Troutman  v.  Oowing,  16  Ibid.  415  ; 
MuUigan  v.  Hintrager,  18  Ibid.  172 ;  Hintrager 
V.  Bates,  18  Ibid.  175. 

10.  Under  protest :  attachment.  To  justify 
tbe  recovering  back  of  money  paid  when  all  tbe 
facts  were  known  to  tbe  parties  paying,  it  is  not 
sufficient  tbat  tbe  money  was  paid  unwillingly, 
but  it  must  bave  been  compulsory,  and  tbe  com- 
pulsion must  bave  been  illegal,  unjust  and  op- 
pressive. A  suit  by  attachment  in  a  State 
foreign  to  tbe  residence  of  tbe  defendant  is  not 
such  compulsion.  Dickerman  v.  Lord  dt  Smith, 
21  Iowa,  338. 


11.  Payment  by  nota  Tbe  general  rule  la, 
tbat  tbe  giving  of  a  bill  of  exchange  or  a  prom- 
issory note  for  goods  sold,  or  for  an  existing 
contract,  is  not  to  be  regarded  as  payment  of  tbe 
indebtedness,  unless  tbere  is  an  express  agree- 
ment to  tbat  effect.  Goioer  v.  Hallaway,  18 
Iowa,  154. 

12.  The  receipt  by  tbe  payee,  from  tbe  maker 
of  a  promissory  note,  of  tbe  note  of  a  third 
person,  will  be  deemed  a  conditional  and  not  an 
absolute  satisfaction  of  tbe  original  debt  or  note 
of  tbe  maker,  unless  otherwise  agreed  between 
the  parties. .  Kephart  v.  Butcher  et  al.,  17  Iowa, 
240.  (ating  Story  on  Notes,  §  404 ;  mel  v. 
Murray,  3  Kern.  167 ;  Glenn  v.  Smith,  2  Gil.  & 
J.  494 ;  Whitbeck  v.  Van  Ness,  11  Johns.  408,  and 
cases  cited ;  McConneU  v.  Stettinius,  2  Gilman, 
707 ;  State  v.  Eosborough,  2  Rich.  (Law)  241 ; 
Johnson  v.  Weed,  9  Johns.  310 ;  MvZdonY.  Whit- 
lock,  1  Cow.  306,  and  cases  cited ;  2  Pars.  BiUa 
and  Notes,  158, 155.)  And  see  Gower  v.  HoUo- 
toay,  13  Iowa,  154 ;  Lyon  v.  Northrup,  17  Ibid. 
314 ;  Bumheimer  Bros.  v.  Hart,  27  Ibid.  19,  and 
%%^  et  seq.,  post, 

13.  Tbe  delivering  up  of  tbe  old  note  by  tbe 
plaintiff  is  not  conclusive  evidence  tbat  be  re- 
ceived the  new  or  substituted  note  in  absolute 
payment.  (Citing  Olcott  v.  Rathbone^  5  Wend. 
492;  Morgan  v.  Bitzeriberger,  3  Gill  [Md.]  350; 
Pratt  V.  Foote,  12  Barb.  209.)  Kephwrt  v. 
Butcher,  supra, 

14i  The  fact  tbat  the  defendants  indorsed  it, 
and  guaranteed  it,  although  verbally,  is  evi- 
dence to  show  that  tbe  plaintiff  did  not  take  it 
in  absolute  payment,  and  at  bis  risk.  (Citing 
Monroe  v.  Hoff,  5  Denio,  360;  Whitbeck  v.  Van 
Ness,  11  Johns.  409.)  Ibid. 

16.  The  acceptance  of  a  promissory  note  for 
tbe  amount  of  an  account  will  not  operate  as  a 
satisfaction  of  the  account,  unless  so  received. 
McLaren  v.  Hall,  26  Iowa,  298. 

16.  Indorsement :  neglect.  When  tbe  payee 
of  a  promissory  note  receives  from  tbe  maker 
an  unmatured  negotiable  note,  payable  to  such 
maker,  and  indorsed  by  him  in  blank  to  such 
payee,  in  conditional  payment  of  tbe  original 
note,  a  failure  to  duly  present  tbe  second  note 
for  payment,  and  give  notice  of  non-payment  to 
tbe  indorser,  will  not  operate  as  absolute  satis- 
faction of  the  original  note,  if  the  party  thus 
receiving  tbe  note  can  affbrmatively  and  clearly 
show  tbat  tbe  indorser  sustained  no  actual  dam- 
age. Ibid. 
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17.  Bvidence  of  payment.  When  a  customer 
of  a  bank  executed  his  promissory  note  to  the 
hank,  and  the  same  was  assigned  before  matur- 
ity, but,  not  being  paid,  was  protested,  and  the 
maker  afterward  continued  business  with  the 
bank,  drew  his  check  for  the  amount  of  the 
note,  it  was  hdd,  in  an  action  between  the  maker 
and  the  payee  of  the  note,  that  possession  of  both 
the  note  and  the  check  wsua  prima  facie  evidence 
of  the  payment  of  the  note.  Burrows  dt  Pretty- 
man  y.  Cook  d  Sargeant  et  oL,  17  Iowa,  436. 

18.  Defense  of  payment  against  penons 
holding  by  mere  delivery.  Pending  an  action 
of  divorce  by  a  husband  against  his  wife,  it 
was  agreed  between  them  that  if  he  would  let 
her  have  the  note  of  a  third  party  held  by  him, 
she  would  interpose  no  defense.  Pursuant  to 
the  agreement,  the  note  was  delivered  to  the 
wife.  Afterward,  however,  she  did  interpose 
her  defense,  and  obtained  an  order  for  tempo- 
rary alimony.  Subsequently,  the  maker  of  the 
note  paid  the  amount  thereof  in  full  to  the  hus- 
band, and  took  his  receipt  therefor.  Held,  in  an 
action  on  the  note  by  the  wife  against  the  maker, 
that  she  was  not,  under  the  circumstances,  en- 
titled to  recover.  Pearson  v.  Cummings,  28 
Iowa,  345. 

19.  Burden  of  proo£  On  a  plea  of  payment 
the  burden  of  proof  is  on  the  defendant.  Peek 
V.  Eendershott,  14  Iowa,  40. 

20.  Payment  by  order.  Where  the  maker 
of  a  promissory  note  gave  to  the  payee  an  order 
on  a  third  party,  with  an  agreement  that  if  col- 
lected, it  should  be  applied  on  the  note,  and  the 
payee  delivered  up  the  order  to  the  arawee,  and 
took  his  note  for  the  amount  thereof,  payable  to 
himself  at  a  future  time  fixed,  it  was  held  that 
the  drawer  was  entitled  to  credit  on  his  own 
note,  though  the  note  executed  by  the  drawee 
was  not  collected.  TtUtle  v.  GJiapman  et  al. ,  10 
Iowa,  437. 

21.  Payment  in  onrrency  to  an  agent.  Or- 
dinarily, the  holder  of  a  promissory  note  is  not 
bound  to  receive  in  payment  of  the  same  any 
thing  but  money  or  coin,  at  its  true  value,  and, 
if  the  holder  is  a  mere  agent,  he  has  no  right, 
unless  specially  authorized  so  to  do,  to  accept 
any  thing  else  in  lieu  of  money.  Qraydon, 
Swanniek  eft  Co.  v.  Patterson  <&  Co.,  18  Iowa,  256 ; 
citing  Story  on  Prom.  Notes,  §§  115,389 ;  Jack- 
son V.  BartUtt,  8  Johns.  361 ;  Kellogg  v.  Gilbert,  10 


Carver  v.  Ifealey,  1  G.  Gr.  860 ;  2  Pars,  on  Cont. 
126,  note  b. 
22. A  payment  in  currency  to  the  holder. 


who  was  the  collecting  agent  of  the  payee  of  a 
promissory  note,  of  a  sum  equal  to  the  amount 
due  thereon,  does  not,  when  not  controlled  by 
some  custom  known  to,  or  some  authority  con- 
ferred or  ratified  by,  the  principal,  operate  to 
discharge  the  note.  Ibid, 

23.  Collateral  security.  If  a  creditor  is  pos- 
itively informed  by  his  debtor  that  he  will  not 
give  to  him  a  certain  promissory  note  as  col- 
lateral security  for,  but  only  in  payment  of,  his 
claim,  and  the  creditor,  in  the  face  of  these  dec- 
larations, procures  the  note  from  an  unauthor- 
ized agent  of  the  debtor  in  whose  possession  it 
is,  giving  him  a  receipt  therefor  as  collateral,  he 
cannot  afterward  defeat  the  effect  of  such 
taking  from  being  in  payment,  and  insist  that 
the  transaction  was  void,  on  the  gound  that  the 
act  of  such  agent,  in  delivering  the  note  to  him 
as  collateral,  was  unauthorized  by  the  debtor. 
Burlington  Gas-light  Co.  v.  Greene,  Tlwmas  A 
Co.,  22  Iowa,  508. 

24. effect  of  Judgment  thereon.    Where 

a  debtor  gives  his  creditor,  as  collateral  se- 
curity for  his  debt,  the  note  of  a  third  party, 
indorsed  by  himself,  and  the  creditor  afterward 
brings  suit  upon  the  note  thus  received  as  col- 
lateral, and  obtains  judgment  against  the  parties 
thereto,  including  the  debtor  as  indorser  thereof , 
such  judgment  does  not  in  itself  operate  as  a 
satisfaction  of  the  original  debt,  nor  constitute 
a  bar  to  a  suit  thereon.  Burnheimer  Bros.  v. 
Hart,  27  Iowa,  19. 

26.  Extinguishment.  Nor  would  the  assign- 
ment of  such  collateral  judgment  from  the 
creditor  to  the  debtor,  upon  the  latter  paying  to 
him  a  certain  per  cent  thereof,  operate  as  a  satis- 
faction of  the  original  debt  beyond  the  amount 
so  paid,  unless  it  was  so  understood  or  agreed. 
lUd. 

26.  By  order  on  third  party.  The  accept- 
ance of  a  written  order  on  a  third  party,  in  pay- 
ment and  satisfaction  of  a  prior  indebtedness, 
will  be  regarded  as  an  extinguishment  of  such 
indebtedness,  and  limits  the  remedy  of  the  per- 
son receiving  the  order  to  an  action  thereon. 
Farwell  &  Co,  v.  Salpaugh,  32  Iowa,  582. 

27.  It  seems,  if  the  order   were   not  taken 


under  the  agreement  that  it  should  be  in  satis- 
Ibid.  220 ;  Cwtter  v.  Tolcot,  10  Verm.  471 ;  Me- 1  faction  of  the  prior  indebtedness,  that  want  of 
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notice  of  non-payment  of  the  order  to  the  drawer 
would  not  affect  his  liability  in  an  action  on  the 
ori/i^inal  indebtedness.  Ibid. 

28.  By  obligation  of  third  party.  The  trans- 
fer bv  a  debtor  to  his  creditor  of  a  note  or  bill 
of  a  third  party,  on  account  of  a  pre-existing 
debt,  operates  as  a  conditional  payment  only,  in 
the  absence  of  an  agreement  that  it  shall  be 
taken  in  absolute  payment.  Stue  v.  McDanid, 
88  Iowa,  406. 

29. The  length  of  time  the  debt  has  ex- 
isted, as  that  it  had  existed  but  a  few  days,  is 
not  material  in  considering  the  question  as  to 
whether  it  should  be  considered  a  pre-existing 
indebtedness.  Ibid. 

30.  The  rale  above  referred  to,  in  respect  to 
the  transfer  of  a  note  or  obligation  of  a  third 
party  on  account  of  a  pre-existing  debt,  is  not 
changed  or  affected  by  the  fact  that  the  same  was 
not  indorsed  by  the  debtor,  but  received  on  the 
previous  indorsement  of  a  third  party.  Ibid. 

31.  Nor  by  the  fact  that  the  instrument 

transferred  was  non-negotiable.  Ibid, 

32.  Application  of  rules.  A,  being  previ- 
ously indebted  to  B,  transferred  to  him  on 
account  thereof  two  non-negotiable  bank  cer- 
tificates of  deposit,  issued  to  a  third  person,  and 
by  the  latter  indorsed,  but  not  indorsed  by  the 
debtor  A.  There  was  no  agreement  that  the 
certificates  should  be  received  by  B,  in, absolute 
payment.  Held,  that  the  transfer  and  receipt 
of  the  certificates  did  not  operate  as  absolute 
payment.  Ibid. 

33.  Evidence.  Nor  would  the  fact  that  the 
creditor,  at  the  time  of  receiving  the  certificates, 
made  inquiry  as  to  the  solvency  of  the  bankers 
who  issued  them,  and  received  the  paper  upon 
the  belief  that  they  were  responsible,  and  that 
he  knew  nothing  of  the  financial  ability  of  his 
debtor,  be  sufiicient  to  establish  an  agreement 
that  the  certificates  were  received  in  absolute 
payment.  Ibid. 

34.  Ijaches:  institution  of  suit:  demand 
and  notice.  Nor  would  the  creditor  receiving 
such  non-negotiable  certificates  be  bound,  in 
case  of  non-payment,  to  institute  suit  against 
the  bankers  issuing  them,  or  to  take  any  st«ps 
in  making  presentment  of  the  paper  for  pay- 
ment, or  in  giving  notice  of  default  thereof, 
beyond  what  a  prudent  business  man  would 
under  like  circumstances.  Ibid. 

36.  Of  smaller  gum  than  due.  The  accept- 
ance of   a  smaller  sum  than  legally  due,  as 


payment,  will  not,  of  itself,  bar  a  recovery  for 
the  balance.    Myem  v.  Byington,  84  Iowa,  205. 
See  Bills,  Notes  and  Checks;  Contbact; 
Eyidenge. 


PBRFORMANOB. 

See  Coi<rrKACT ;  Evidence  ;  Equitt,  sab-titls 
Specific  Performance. 


See  Criminal  Law. 


PERSONAIi  PROPERTT. 

1.  A  **  claim "  upon  the  public  lands  of  the 
government  of  the  United  States  is  personal 
property.  The  vendor  of  such  property  war- 
rants the  title.    Botoman  v.  TorVy  3  Iowa,  571. 

2.  A  "  miners'  claim,"  being  a  mere  posses- 
sory right  on  public  lands,  is  personalty,  and 
may  be  sold  and  conveyed  by  the  administrator. 
Corbettt  admr.,  v.  BerryhiU,  29  Iowa,  157. 

3.  Joint  owner :  one  cannot  bind  the  other. 
One  joint  owner  of  personal  property  cannot, 
by  virtue  of  that  relation  merely,  sell,  mortgage 
or  pledge  the  interest  of  the  other  joint  owner. 
Frans  v.  Young,  24  Iowa,  375. 

4.  may  dispose  of  his  own  interest :  pur- 
chaser. One  joint  owner  can  sell,  mortgage  or 
pledge  his  own  interest,  without  consent  of  the 
other.  The  purchaser  takes  his  place  and  be- 
comes a  joint  tenant  with  the  other  owner.  Ibid, 

6. each  has  equal  right  to  possession : 

notice.  Each  joint  tenant  has  an  equal  right  to 
possession.  If  one  having  possession  pledges 
the  property,  even  to  one  having  knowledge  of 
his  ownership,  such  pledge  is  good  to  the  extent 
of  the  pledgor's  right ;  and  the  pledgee  has  the 
same  right  of  possession  as  his  pledgor  had.  Ibid. 

6. replevin  does  not  lie  at  the  suit  of  one 

only.  The  non-pledging  owner  cannot  alone 
bring  replevin  against  the  pledgee ;  nor  can  the 
pledgor  join  with  his  co-owner  in  bringing  the 
action.  Ibid. 

7.  Possession  not  conversion.  One  part  owner  ^ 
of  a  chattel  is  as  much  entitled  to  the  posses- 
sion thereof  as  the  other,  and  the  refusal  of  one 
to  deliver  possession  to  the  other  does  not 
amount  to  conversion.  Gonover  v.  Earl,  26  Iowa, 
167. 
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8.  Confiuiloii.  The  rule  of  law,  that,  where 
one  volantarily  intermixes  and  confuses  his 
own  goods  with  those  of  another,  the  latter  may 
claim  the  whole,  does  not  apply  to  a  case  where 
one  joint  owner,  without  any  fraudulent  intent, 
prosecutes  in  his  own  name  and  procures  the 
allowance  of,  in  gross,  a  claim,  composed  of 
several  items,  for  damages  done  to  the  joint 
property,  as  well  as  to  some  owned  by  himself 
individually.  And  it  may  well  be  doubted 
whether  the  rule  would  apply  in  any  case  where 
the  confusion  was  honest  though  voluntary. 
Ihome  V.  CoUon,  27  Iowa,  425. 

9.  Oontraot:  contribntion.  For  the  payment 
of  the  proper  expenses  incurred  by  such  joint 
owner  in  procuring  the  allowance  of  the  claim, 
the  co-owner  was  held  liable  to  contribute  his 
proportionate  share.  Ibid. 


PHTSIOIAN  AND  SURGBON. 

1.  No  established  83nitem.  There  is  no  par- 
ticular system  of  medicine  established  by  law 
in  Iowa  ;  no  system  is  prohibited.  Botoman  v. 
Woods,  1  a.  Gr.  441. 

2.  A  physician  is  expected  to  practice 

according  to  his  professed  and  avowed  system. 
Ibid. 

3.  liability  for  negligence.  The  law  implies 
an  undertaking  on  the  part  of  every  medical 
practitioner  that  he  will  use  an  ordinary  degree 
of  care  and  skill  in  his  practice,  and  will  hold 
him  liable  for  gross  negligence  or  unskillf  ulness. 
Ibid. 

4i  Mal-practice.  The  fact  that  a  broken  limb 
is  shorter  after  the  patient  has  recovered  is  not 
prima  facie  evidence  of  negligence  or  unskill- 
f  ulness  in  the  surgeon,  in  the  treatment  of  the 
case.    Piles  v.  Huglus,  10  Iowa,  579, 

6.  The  law  requires  of  physicians  and  sur- 
geons in  the  treatment  of  their  patients  the  use 
of  ordinary  skill  and  diligence  only ;  the  average 
of  that  possessed  by  the  profession  as  a  body, 
and  not  of  the  thoroughly  educated,  only,  hav- 
ing regard  to  the  improvements  and  advanced 
state  of  the  profession  at  the  time  of  the  treat- 
ment.   Smothers  v.  Hanks,  84  Iowa,  286. 

6. The  case  of  MeCandless  v.  Mc  Wha,  22 

Penn.  St.  261,  criticised  and  reviewed.  Ibid. 

7.  The  rule  laid  down  in  the  preceding  case 
of  Smothers  v.  Hanks,  respecting  the  liability  of 
physicians  an  1  surgeons  in  the  treatment  of 


their  patients,  followed  in  the  present  one. 
Almond  v.  Nug&rU,  34  Iowa,  300. 

8. The  civil  responsibility  of  physicians 

and  surgeons  in  the  treatment  of  their  patients 
is  not  governed  by  the  same  rules  of  law  that 
apply  to  mechanics  and  artisans  in  the  execution 
of  their  work.  Ibid. 
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L  Gbnebally,  875. 
II.  The  Petition. 

a.  Time  of  filing,  879. 

b.  Form  and  sufficiency, 

(1)  In  general,  ^Q. 

(2)  Particidar  Gases,2fSi. 
IIL  The  Answeb. 

a.  Time  of  filing,  SS7. 

b.  The  answer  generaUy,B8B, 

c.  In particvla/r  cases,^\, 

d.  Set-off. 

(1)  Generally,  e&A. 

(2)  In  actions  at  2^,895. 
(8)  In  equity,  895. 

IV.  The  Replication. 

a.  Prior  to  Revision  of  1860,896. 

b.  Subsequent  to  Remsion,  896. 

e.  Generally, S97. 
V.  The  Demubrer. 

a.  In  general,  Sd7. 

b.  Causes  of,  899. 

c.  Waiver  of,  902. 
VI.  Exhibits,  902. 

VIL  JoiNDEB  OF  Causes  of  Action/904. 
Yin.  Admissions  and  Issues,  905. 
IX.  Amendments  and  Supplements,  907 
X.  Vebification  of  Pleadings,  909. 
XI.  Variance,  910. 
XII.  Intebvbntion,911. 

XIII.  Redundant  and  Immatebial  Matteb» 

911. 

XIV.  Pleadings  in  Equttt  Causes,  912. 


I.  Geneballt. 

1.  Forms  o£  Technical  forms  of  action  and 
of  pleading  are  abolished  by  the  Code.  Heiehew 
V.  Hamilton,  3  G.  Gr.  596. 

2.  The  technical  forms  of  pleading  are  abol- 
ished, but  essential  substance  is  designed  to  be 
preserved.  DanfortJi^  Davis  <fe  Co.  v.  Carter  4h 
May^  1  Iowa,  546. 
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3.  Oonstruction  o£  Under  our  statute,  the 
rule  that  in  the  constraction  of  a  pleading,  its 
language  shall  be  taken  most  strongly  against 
the  pleader,  no  longer  obtains  ;  but  in  determin- 
ing its  effects  it  shall  be  liberally  construed  with 
a  yiew  to  substantive  justice  between  the  par- 
ties. Gray  v.  Coan,  23  Iowa,  844 ;  87iank  v. 
Teeple,  83  Ibid.  189 ;  DoolUtle  v.  Oreene,  32  Ibid. 
123. 

4.  The  common-law  rule,  that  a  pleading  is  to 
be  construed  most  strongly  against  the  pleader, 
does  not  prevail  under  our  statute.  Its  allega- 
tions will  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties.  Foster 
V.  EUiott  et  (d.,  33  Iowa,  216. 

6.  But  under  this  rule  a  pleading  will  not  be 
BO  construed  as  to  include  a  case  not  fairly 
within  the  scope  of  its  language  or  meaning. 

Ibid. 

6.  The  rule  of  common  law,  as  to  the  time  and 

manner  of  pleading,  was  not  changed  by  the 
practice  under  the  Code  of  1851.  Allen  v.  New- 
herry,  8  Iowa,  65. 

7.  OheneraliBjrae.  Under  the  system  of  plead- 
ings inaugurated  by  the  Code  of  1851,  there  is  no 
general  issue.    Dyson  v.  Ream,  9  Iowa,  5i. 

8.  Must  be  clear  and  gpecifio.  Our  system 
of  practice  contemplates  clearness  in  specifica- 
tions in  all  pleadings,  and  in  all  demurrers  and 
motions  the  true  ground  of  objection  should  be 
distinctly  and  specifically  stated.  Danforth^  Dor 
ffis  &  Go.  V.  Gowles^  ^ay,  1  Iowa,  546. 

9.  It  is  the  duty  of  the  court  to  require  parties 
to  so  plead  as  to  present  the  cause  of  action  and 
defense  clearly.  Pharo  et  al.  v.  Johnson,  exec- 
utor, 15  Iowa,  560. 

10.  The  system  of  pleading  and  practice  intro- 
duced by  the  Code  of  1851  contemplates  plain- 
ness of  averment,  and  a  clear  and  logical  state- 
ment of  the  matter  relied  upon  for  a  recovery 
or  defense,  with  even  more  particularity  than 
was  necessary  under  the  common-law  practice. 
Bean  v.  Briggs  d  Felthouser,  4  Iowa,  464. 

11.  Insufficiency  of  allegation.  When  a  fact 
is  alleged  in  a  pleading,  in  a  manner  subject  to 
demurrer,  or  a  motion  for  a  more  specific  state- 
ment, it  does  not  necessarily  follow  that  the  ad- 
verse party  can  take  advantage  of  such  insuffi- 
ciency by  objection  to  the  admission  of  evidence 
offered  to  sustain  such  allegation.  Olwer,  admr., 
V.  Depew,  guardian,  14  Iowa,  490. 

12.  Designation  of  written  instrument. 
Where  an  instrument  is  set  out  in  the  pleadings. 


its  effect  as  a  deed  of  bargain  and  sale,  as  a 
covenant  to  stand  seized,  or  as  an  instrument  in 
any  manner  effectual  to  pass  the  title,  is  not 
changed  by  its  being  designated  by  the  pleader 
as  a  deed  of  release.  Thornton  et  al.  v.  ifu^ 
quime,  12  Iowa,  549. 

13.  Waiver.  Where  a  plaintiff  sets  out  in 
his  petition  a  cause  of  action  not  specified  in  the 
original  notice,  the  defendant's  remedy  is  by  a 
motion  to  strike  the  same  from  the  record.  An 
answer  to  the  cause  of  action  operates  as  a 
waiver  of  the  insufficiency  of  the  notice.  Turner 
V.  KeiOey,  10  Iowa,  573. 

14.  The  defendant  waives  any  irregularity  in 
the  filing  of  a  precept  by  appearing  and  plead- 
ing in  the  case.  O'Ealloran  v.  SuUivan,  1  G. 
Gr.  75. 

16.  By  pleading  to  the  merits,  a  party  waives 
a  defect,  such  as  a  variation  between  the  trans- 
cript described  in  the  declaration  and  the  one 
offered  in  evidence.  Young  v.  T/iayer  <&  Bryan, 
1  G.  Gr.  196. 

16.  If  a  plaintiff  goes  to  trial  on  two  counta 
of  a  declaration  containing  four,  he  abandons 
the  other  two  counts,  and  should  not  afterward 
object  to  the  action  of  the  court  in  sustaining  a 
demurrer  to  them.  Eddy  et  al.  v.  Wilson  et  al., 
1  G.  Gr.  259. 

17.  Where  the  district  court  rejects  a  plea  in 
abatement,  and  the  defendant  takes  no  excep- 
tions to  the  rulings  of  the  court,  but  files  a  dif- 
ferent plea  and  apparently  rests  his  defense,  it 
will  be  presumed  that  the  plea  in  abatement 
was  waived  or  the  objection  to  the  ruling  of  the 
court  abandoned.  Gook  et  al.  v.  Steuben  Gounty 
Bank,  1  G.  Gr.  447. 

18.  Objections  to  a  petition  where  the  court 
has  jurisdiction  are  waived  by  going  to  trial  on 
the  issues  joined  without  reserving  exceptions. 
Stiles  V.  Broion^  3  G.  Gr.  589 ;  Harmon  v.  Ghand- 
ler,  3  Iowa,  150. 

19. effect  of   amendment.     When  the 

court  refused  to  permit  evidence  offered  by  the 
defendant  to  go  to  the  jury,  on  the  ground  that 
it  was  not  pertinent  to  the  issues  made  by  the 
pleadings,  whereupon  the  defendant  obtained 
leave  to  amend  and  did  amend  his  answer,  set- 
ting up  the  facts  sought  to  be  established  by  the 
evidence  offered,  it  was  h^ld,  that  by  pleading 
over  he  waived  his  objection  to  the  ruling  of 
the  court.    Bees  v.  LeecJi  et  al.,  10  Iowa,  439. 

20.  A  plea  to  the  Jurisdiction  of  the  cotirior 
of  another  action  pending  is  as  proper  and  le- 
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gitimate  now  as  before  the  Code  of  1857.    BatD- 
mm  ▼.  Qv,ib9T¥my  6  Iowa,  507. 

21.  Foreign  statntei.  The  courts  of  this 
State  do  not  take  judicial  notice  of  the  statutes 
of  oxher  States.  They  can  be  brought  to  the 
attention  of  the  courts  of  this  State  only 
by  proper  'allegations  and  evidence.  Taylor^ 
Shipman  &  Co,  ▼.  Runyan  d  Brawn,  9  Iowa, 
522. 

22.  To  authorize  the  introduction  of  evidence 
of  the  laws  of  a  foreign  State,  it  is  not  suffi- 
cient to  aver,  as  a  plaintiff,  that  his  right  to  re- 
cover is  warranted  by  the  statute  of  another 
State  where  the  contract  was  made ;  nor  is  it 
sufficient  for  the  defendant  to  aver  that  the 
plaintiff  cannot  recover  by  reason  of  the  pro- 
vision of  such  foreign  statute;  but  he  must 
plead  the  particular  statute  relied  upon  and  set 
it  out  as  he  would  any  other  fact  in  the  case, 
that  the  court  may  be  able  to  see  and  judge 
whether  the  proceeding  is  warranted,  or  the  de- 
fense tenable  under  such  law.  Bean  v.  Briggs 
d  FeUhousei\  4  Iowa,  404. 

23.  Where  a  party  relies  upon  the  statutes  of 
a  f  oreigfn  State,  he  must  plead  them  as  he  would 
any  other  facts,  and  it  will  not  do  to  refer  to 
such  statutes  by  their  title  and  date  of  approval ; 
nor  by  stating  what  in  the  opinion  and  judg- 
ment of  the  pleader  are  their  general  provisions 
and  requirements.  .  Gary  v.  2'he  Cincinnati  <& 
Chicago  B.  R.  Co.  et  al.,5  Iowa,  857. 

24.  Puis  daxien  continuance.  Where  a  plead- 
ing is  in  the  nature  of  a  plea,  puis  darien  con- 
tinuance,  it  can  be  filed  only  by  the  leave  of  the 
court.     WUliains  v.  MUler,  10  Iowa,  844. 

25.  Where  a  matter  of  defense  arises  after 
the  commencement  of  the  action,  it  cannot  be 
pleaded  in  bar  of  the  action  generally,  but  if  it 
arises  before  plea  or  continuance,  it  must  be 
pleaded  as  to  the  further  maintenance  of  the 
suit ;  if  after  plea  pleaded,  and  before  replica- 
tion, or  after  issue  joined,  then  puis  doHen  conr 
tinuance.    AUen  v.  Newberry,  8  Iowa,  ft5. 

26.  Style  of  action  in  road  proceedings. 
Where  damages  are  claimed  in  consequence  of 
the  establishment  of  a  county  road  over  the 
land  of  the  claimant,  the  claimant  should  be 
styled  upon  the  record,  the  plaintiff,  and  the  pe 
titioners  for  the  road,  the  defendants  ;  and  in 
their  names  should  the  cause  be  conducted 
through  its  various  stages.  Myer9  v.  The  Old 
Mission  db  WhUbeck  Road,  7  Iowa,  815. 


27.  A  road  is  not  a  person,  natural  or  artificial, 
againsl  whom  or  in  whose  favor  any  judgment 
or  order  can  be  entered  or  made.  Ibid. 

28.  A  plaintiff  cannot  recover  a  greater  sum 
than  ia  claimed  in  his  petition,  with  interest 
thereon  from  the  time  of  the  commencement  of 
the  suit,  to  the  time  of  the  rendition  of  the 
judgment.    Hefferman  v.  Burt,  7  Iowa,  820. 

29. interest.  Where  the  petition  prays  for 

judgment  for  the  principal  due  on  a  promissory 
note,  and  for  interest,  interest  should  be  com* 
puted  only  from  the  commencement  of  the  ac- 
tion. Anderson-v,  Kerr  d  Lacy,  10  Iowa,  236; 
Ferry  v.  Page,  8  Ibid.  456 ;  Butcher  v.  Brandt^ 
6  Ibid.  285.  See  Cameron  v.  Armstrong,  8  Ibid. 
212 ;  Stadler  Bros,  A  Co.  v.  Pan-mlee  &  Watts,  10 
Ibid.  23 ;  ffaven  d  Buck -v.  Baldunn,  5  Ibid.  508. 

30.  Where  the  petition  in  an  action  prays  for 
judgment  for  an  amount  named  with  interest 
and  costs,  interest  will  be  computed  on  the 
amount  claimed  by  the  plaintiff,  only  from  the 
commencement  of  the  action.  Lyon  v.  Bying- 
ton,  10  Iowa,  124 ;  Barton  v.  Smith,  7  Ibid.  85. 

31.  Under  the  general  prayer  for  judgment  in 
the  form  of  a  petition  furnished  by  section  2518 
of  the  Code  of  1851,  a  party  cannot  recover  in- 
terest beyond  that  which  may  accrue  upon  the 
claim  made  after  the  commencement  of  the  suit, 
unless  the  amount  claimed  as  due  from  the  de- 
fendant is  sufficient  to  cover  the  interest  ac- 
crued prior  to  the  commencement  of  the  suit. 
Haven  d  Buck  v.  Baldwin,  5  Iowa,  508. 

32.  The  petition  in  an  action  on  a  promissory 
note  drawing  interest  set  forth  in  full  a  copy  of 
the  note,  and  alleged  *'  that  said  amount  speci- 
fied in  said  note  is  wholly  due  and  unpaid,"  and 
asked  '*  judgment  for  the  amount  due  by  said 
note."  Held,  that  it  was  not  erroneous  to  in- 
clude in  the  amount  of  recovery  the  interest 
accrued  on  the  note  at  the  date  of  the  rendition 
of  the  judgment.     Smithy.  Watson,  28  lo\rti,21S, 

33.  Issues.  The  pleadings  in  a  cause,  unless 
the  contrary  appears,  make  up  the  issue,  with 
reference  to  the  right  of  the  plaintiff  to  recover 
at  the  time  he  commenced  his  action.  AUen  v. 
Newberry t  8  Iowa,  65. 

34.  Pleading  over.  Every  failing  demur- 
rant has  a  right  to  plead  over  upon  such  terms 
as  the  court  may  direct.  To  refuse  such  right 
unconditionally  is  erroneous.  HUlis  v.  Ryan, 
4  G.  Gr.  78. 

36.' Duplicity:  election.     A  party  pleading 
I  double  has  the  right,  under  section  2908  of  the 


878 


PLEADING. 


Generally. 


Revision  of  1860,  to  elect  and  relj  upon  one  of 
two  causes  of  action  set  out,  and  have  the  others 
stricken  out,  or  to  re-divide  the  count  or  division 
complained  ;  and  an  order  of  the  court  direct- 
ing a  party  to  stand  upon  one  cause  of  action  set 
out  in  one  count  of  the  petition,  and  strike  out 
the  others,  without  giving  him  the  alternative 
to  re-divide,  was  erroneous.  Cracraft,  by  hu 
neoet  friend,  v.  Coekran,  16  Iowa,  801. 

36.  Preaumptioiui  of  law  need  not  be  averred 
or  proved.  Furgison  et  al.  v.  The  State,  4  G.  Gr. 
802. 

37.  Nul  tiel  record.  An  issue  on  the  plea  of 
ntU  tiel  record  is  to  the  court  and  not  to  the 
jury  ;  and  upon  a  record  which  involves  no 
question  of  jurisdiction  or  fraud,  it  is  the  only 
proper  plea.    Sindman  v.  McCaU,  3  G.  Qr.  170. 

38.  Nil  debit.  NU  debit  is  not  appropriate  to 
a  judgment  record  which  is  not  objected  to  for 
fraud  or  want  of  jurisdiction,  but  under  such  a 
plea,  want  of  jurisdiction  and  fraud  may  be 
shown.  Ibid, 

39.  Under  the  plea  of  nit  debit,  the  defend- 
ant may  show  that  the  attorney  had  no  power  or 
authority  to  confess  judgment  against  him,  and 
while  such  a  plea  and  proof  are  pending,  it  is 
error  to  render  judgment  on  the  plea  of  nvl  tiel 
rec-ord.  Ibid. 

40.  Pleadings  cannot  be  disregarded  where 
the  defendant  pleads  nil  debit  to  an  action  on  a 
specialty  ;  the  plaintiff  cannot  treat  it  as  a  nul- 
lity but  should  demur.  8leethY.0utler,M.0TTiB,6Q. 

41.  Attachment.  Allegations  in  a  petition 
which  are  intended  as  the  basis  for  a  writ  of  at- 
tachment, do  not  touch  the  cause  or  right  of  ac- 
tion, and  if  insufficient,  cannot  be  reached  by 
demurrer,  but  are  to  be  reached  by  a  motion  di- 
rected to  the  writ  of  attachment.  Hu7U  v.  Cot- 
line,  4  Iowa,  56. 

42.  Profert.  Where  a  profert  is  made  of  a 
release,  which  had  been  pleaded,  it  becomes  a 
part  of  the  plea.  Knott  v.  Burleson,  2  G.  Gr. 
600. 

43.  Determination  of  character  of  suit.  The 
character  of  a  proceeding,  whether  at  law  or 
equity,  will  be  determined  by  the  prayer  and 
conclusion  of  the  petition.  The  Christian  Church 
at  Pella  v.  SchoUe,  2  Iowa.  27. 

44.  Where  a  petition  claims  that  the  plaintiff 
has  a  valid  subsisting  interest  in  the  property 
described  in  the  petition,  that  he  has  a  right  to 
the  immediate  possession  thereof,  with  damages 


for  the  detention  of  the  property,  the  proceed- 
ing is  at  law  and  not  in  equity.  Ibid, 

46.  Similiter.  A  failure  to  enter  a  similiter  to 
the  defendant's  plea  is  not  an  error  for  which  a 
reversal  can  be  asked.  Woods  db  Hobart  v.  Mor- 
gan, Mor.  179  ;  Porter  v.  Lane,  Ibid.  197. 

46.  BstoppeL  In  an  action  upon  a  policy  of 
insurance,  the  answer  alleged  that  plaintiff  vio- 
lated certain  conditions  of  the  policy.  Held, 
that  it  is  competent  for  plaintiff  to  avoid,  if  he 
can,  by  way  of  estoppel,  the  defenses  set  up  as 
upon  a  reply.  Revision,  §  2917  ;  Bartholomew 
V.  Merchants*  Insurance  Co.,  25  Iowa,  508. 

47.  Defect  cured  by  verdict.  The  omission 
to  aver  damages  at  the  conclusion  of  a  declara- 
tion and  of  each  count  is  cured  by  verdict  when 
the  declaration  contains  an  allegation  of  indebt- 
edness for  a  greater  amount  than  that  of  the  j  udg^ 
ment.    Humphreys  v.  Daggs,  1  G.  Gr.  435. 

48.  False  statement  not  a  fraud.  A  false 
statement  in  a  pleading,  which  the  opposite 
party  has  the  full  and  fair  opportunity  to  deny, 
under  no  circumstances  amounts  to  fraud.  Miller 
V.  Albaugh,  24  Iowa,  128. 

49.  Time  to  plead.  The  district  court  may 
order  a  party  to  plead  by  a  fixed  day,  in  vaca- 
tion.   Porter  db  BrazeUon  v.  Moffet,  Mor.  109. 

60.  Alteration :  presumption.  Where  a  peti- 
tion misdescribed  real  estate,  and  the  misdescrip- 
tion was  erased  and  corrected,  the  presumption 
is  that  such  correction  was  made  before  the 
filing  of  the  petition,  not  after.  Beford  v.  Mer- 
cer, 24  Iowa,  119. 

61.  Several  counts.  The  setting  up  of  differ- 
ent causes  of  action,  growing  out  of  the  same 
transaction,  in  separate  counts,  is  not  prohibited 
by  section  2934  of  the  Revision  of  1860.  Camp 
V.  WiUon,  16  Iowa,  225. 

62.  Admissiomi.  Parties  will  not  be  permit- 
ted to  deny  in  or  under  one  count  of  their  plead- 
ings what  is  affirmed  in  another.  And  the  rule 
is  not  changed  where  one  of  the  counts  is  by 
way  of  answer  and  defense  to  the  matters 
averred  in  the  petition,  and  the  other  sets  up  a 
cross-demand.     Baird  v.  Morfordy  29  Iowa,  581. 

63.  Common  counts:  evidence.  Bills  of  ex- 
change may  be  given  in  evidence  under  the 
common  counts  where  there  is  a  privity  as  by 
the  payee  against  the  maker,  or  the  indorsee 
against  the  indorser.    Knight  v.  Fox,  Mor.  305. 

64.  Proof  must  correspond  with  the  allega- 
tions: promissory  note.    The  evidence  in  a  case 
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mnst  coivespond  with  the  allegationfi  of  the 
pleadifligs,  and  the  rights  of  the  parties  mast  be 
determined  npon  the  facts  pat  in  issae  thereby. 
Wodsey  v.  Williams,  84  Iowa,  413. 

66.  It  is  accordingly  A6^(2,  in  an  action  against 
an  indorser  of  a  promissory  note,  that  under  an 
allegation  that  the  plaintiff  used  dae  diligence 
in  the  prosecution  of  a  suit  against  the  maker, 
evidence  that  such  suit  would  have  been  unavail- 
ing, because  of  the  insolvency  of  the  maker,  is 
not  admissible.  Ibid. 

66.  Special  rights.  Where  a  statute  gives  a 
new  right  and  privilege  under  certain  circum- 
stances, conditions  or  qualifications,  a  party 
claiming  such  right  in  his  petition,  or  stating  it 
as  a  defense  in  his  answer,  must  bring  himself 
within  the  requirements  of  the  statute,  and 
must  show  that  he  comes  within  the  circum- 
stances, or  possesses  the  conditions  and  qualifi- 
cations named  by  the  statute  as  requisite  for 
holding  the  right  or  privilege.  Hdfenstine  db 
Q&re  V.  Came,  6  Iowa,  375. 

67.  Facts  after  commenoement  of  action. 
Evidence  cannot  be  given  of  matter  arising  after 
the  commencement  of  the  action,  whether  it  oc- 
curred before  or  after  plea  pleaded,  unless  the 
foundation  has  been  laid  by  the  proper  plead- 
ings.   AUen  V.  Newberry y  8  Iowa,  65. 

68.  Fraud.  In  order  to  admit  evidence  of 
fraud  under  our  system  of  pleading,  there  should 
be  a  statement  of  the  facts  constituting  the 
fraud.  Hale  v.  Walker,  31  Iowa,  344 ;  Ghambere 
V.  Games,  2  G.  Gr.  820. 

69.  In  charging  fraud  it  is  not  necessary  for 
the  pleader  to  set  out  all  the  minute  facts  tend- 
ing to  establish  it.  If  the  fraud  appears  from 
thd  ultimate  facts  charged,  it  is  sufficient. 
Catoin  ei  al.  v.  Toole  et  al.,  31  Iowa,  518. 

60.  Fraud  is  not  sufficiently  charged  by  aver- 
ring that  the  sheriff  and  attorney  of  the  judg- 
ment creditors  knew  that  the  title  to  land  sold 
on  execution  was  defective.  Bean  v.  Morris,  4 
G.  Qr.  312 ;  and  see  Glapp  ▼.  Gedar  County,  6 
Iowa,  15.    And  see,  further,  § ,  et  seq.,  post. 

61.  Determination  of  isBues.  It  is  the  prov- 
ince of  the  court  to  determine  what  issues  are 
raised  by  the  pleadings ;  and  it  is  error  to  refer 
such  determination  to  the  jury.  West  v.  Moody, 
38  Iowa,  137. 

62.  Interrogatories.    Section  2991  of  the  Re 
vision  establishes  a  rule  of  evidence  merely, 
and  while  the  interrogatories  unanswered,  and 
the  affidavit  therein  prescribed,  constitute  proof 


of  the  claim  upon  which  judgment  may  be  ren- 
dered on  the  trial,  they  do  not  entitle  the  party 
to  a  judgment  without  trial,  and  immediately 
upon  the  filing  of  the  affidavit  and  'the  failure 
to  answer.  Perry  v.  Heightan  et  ai.,  26  Iowa, 
451. 

63. nonsuit.     After  the  failure  of  the 

plaintiff  to  answer  the  interrogatories  pro- 
pounded by  the  defendant,  and  the  filing  of  the 
affidavit  by  the  latter,  the  plaintiff  may,  against 
the  objections  of  defendant,  have  his  action 
dismissed.  Ibid. 

64.  Record.  Motions,  notices^  and  the  rulings 
of  the  court  in  a  case,  are  to  be  deemed  parts  of 
the  record  under  the  Code  of  1851.  Lemonds 
V.  French,  4  G.  Qr.  128. 

66.  Different  counts :  verdict.  Where  seve- 
ral promissory  notes  are  declared  on  in  different 
counts  of  the  same  declaration,  it  is  no  ground 
of  error  that  the  jury  rendered  a  general  verdict 
without  specifying  on  which  of  the  counts  it 
was  rendered.    Smith  v.  Ralston,  Mor.  87. 

66.  Where  a  declaration  contains  a  count  on 
a  promissory  note,  and  also  other. counts,  and  it 
appears  that  the  cause  of  action  had  not  accrued 
on  the  note  at  the  time  suit  was  brought,  the 
court  will  not  presume  the  verdict  to  have  been 
rendered  on  the  count  upon  the  note.  Hudson 
V.  Mathews  Mor.  94. 

II.  The  Petition. 
a.  Time  of  filing. 

67.  The  statute  requiring  a  declaration  to  be 
filed  in  each  case  ten  days  before  the  second  term 
of  the  court,  applies  alike  to  special  and  to 
general  terms.  Harman  v.  Goodrich,  1  G.  Gr. 
13. 

68.  A  judgment  of  nonsuit,  because  the  dec- 
laration was  not  filed  in  time,  may  be  set  aside 
when  it  appears  by  affidavit  that  the  delay  in 
filing  the  declaration  was  occasioned  by  an  ar- 
rangement between  the  parties  to  settle.  McbT' 
tin  V.  Van  Bergen,  1  G.  Gr.  314. 

69.  Under  Oode  of  1861.  Under  section  1716 
of  the  Code  of  1851,  which  provides  that  if  the 
petition  is  not  filed  by  the  time  fixed  in  the 
original  notice,  or  if  not  filed  ten  days  before 
the  first  day  of  the  next  term  of  court,  the  ac- 
tion will  be  deemed  discontinued  unless  good 
cause  be  shown  for  the  failure  ;  but  it  is  suffi- 
cient if  the  petition  is  filed  ten  days  before  the 
commencement  of  the  term,  though  after  the 
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time  fixed  in  the  notice  for  filing  the  same. 
McGaffree  ▼.  QurBford,  1  Iowa,  80 ;  Ghewer  v. 
Larie,  8  Ibid.  296. 

70.  Under  Revision  of  1860.  The  petition 
in  an  action  in  the  district  conrt  mnst  be  filed  by 
the  •date  fixed  in  the  original  notice,  or  the  ac- 
tion will  be  discontinued.  Hudson  v.  Blanfers 
et  al.,  22  Iowa,  823 ;  Morgan  v.  Small,  38  Ibid. 
118.  See  Anderson  v.  Kerr  db  Lacey,  10  Ibid. 
236. 

71.  The  fact  that  the  petition  was  filed  in  the 
circuit  court  by  the  time  stated  in  the  petition, 
and  subsequently  transferred  to  the  district 
court,  does  not  change  the  rule.  Morgan  v. 
SmaUf  supra, 

72.  Where  the  petition  was  not  filed  until  af- 
ter the  time  fixed  in  the  notice,  but  without 
prejudicing  defendant,  the  judgment  obtained 
thereon  will  not  be  vacated.  Brown  v.  MaUory^ 
26  Iowa,  469. 

h.  Form  and  sufficiency, 

(1)  In  general, 

73.  Form  of.  The  forms  furnished  by  the 
Code  of  1851  need  not  be  strictly  followed.  A 
petition  equivalent  to  the  form  given  in  the 
Code  is  sufficient.  Smith  v.  Montgomery,  5  Iowa, 
870  ;  Busick  v.  Bumm,  3  Ibid.  63. 

74.  If  the  important  averments  of  a  declara- 
tion are  made  with  a  sufficient  regard  to  the 
rules  of  pleading  to  put  the  defendant  on  his 
defense,  they  are  sufficiently  good.  Cameron  et 
at,  T.  Boyle  et  al.,  2  G.  Gr.  154. 

76.  Allegations.  An  allegation  in  a  petition 
that  railroad  bonds  have  been  "issued,"  and 
that  they  have  been  "  issued  and  sold/'  is  equiva- 
lent to  an  allegation  that  they  have  been  nego- 
tiated and  are  in  the  hands  of  third  parties. 
Dunham  v.  Isett  et  al,,  15  Iowa,  284. 

76.  I>iligence.  It  is  not  sufficient  to  allege 
generally  that  due  diligence  has  been  used ;  the 
facts  constituting  such  diligence  must  be  set 
out  that  the  court  may  determine  as  to  their 
sufficiency.  Leas,  Ha/rsh  <&  Sinclair  v.  White  et 
al.,  15  Iowa,  187. 

77.  Several  counts.  The  setting  up  of  difier^ 
ent  causes  of  action  growing  out  of  the  same 
transaction  in  separate  counts,  is  not  prohibited 
by  section  2934  of  the  Revision  of  1860.  Camp 
V.  Wilson,  16  Iowa,  225. 

78.  Defects  in  and  sufficiency  of  petition. 
Defects  in  a  petition  will  not  be  considered  suf- 
ficient ground  for  reversing  a  judgment,  when 


they  do  not  affect  the  substantial  rights  of  the 
defendant.     Smith  v.  Melbum,  17  Iowa,  80. 

79.  A  petition  under  the  Code  of  1851  is  good, 
if  it  shows  a  substantial  cause  of  action  by  a 
fair  and  natural  construction  of  the  language  in 
which  the  facts  are  stated.  Heichew  v.  HamU' 
Urn,  3  G.  Gr.  596. 

80.  general  rule.    As  the  petition  is  a 

statement  of  the  facts  upon  which  the  plaintiff 
relies,  it  should  state  all  the  circumstances  sub- 
stantially necessary  for  the  support  of  the  ac- 
tion.   Logan  db  Cook  v,  Attix,  7  Iowa,  77. 

81.  Infonnal  petition.  A  petition  sufficient 
in  all  other  respects  was  addressed  "To  the 
judge  of  the  district  court"  of  the  county  in 
which  the  suit  was  commenced,  and  failed  to 
state,  in  a  heading  thereto,  the  names  of  the 
parties,  plaintiff  and  defendant,  or  the  word 
"  petition."  Held,  that  these  defects  were 
merely  formal,  and  constituted  no  cause  for  dis- 
missing the  action.  Smith  v.  Watson,  28  Iowa, 
218. 

82.  When  minor  heirs  are  parties  to  a  peti- 
tion in  chancery,  it  is  not  necessary  that  the  pe- 
tition should  show  the  ages  of  such  minor 
heirs.  Stewart  et  al.  v.  Chadvnck  et  al.,  8  Iowa, 
463. 

83.  Action  against  heirs.  An  action  com- 
menced by  attachment  against  "  the  heirs  of 
Otis  Reynolds,"  does  not  sufficiently  designate 
the  defendants  under  the  Code  of  1851,  section 
492.    Reynolds  et  al,  v.  May  et  al.,  4  G.  Gr.  283. 

84.  Caption  to  be  considered  in  construing. 
The  caption  of  a  petition  4s  to  be  regarded  in 
giving  the  petition  a  construction.  McCloskey 
V.  Strickland  et  al.,  7  Iowa,  259. 

86.  A  petition  on  a  promissory  note  executed 
in  the  name  of  a  copartnership,  against  the  in- 
dividual members  thereof,  which  states  in  the 
caption  the  name  of  the  plaintiff  and  those  of 
the  defendants,  describing  them  as  late  partners, 
doing  business  under  the  name  and  style  of  the 
copartnership  name,  giving  it,  and  avers  that 
the  plaintiff  claims  of  the  defendant  the  sum  of, 
etc.,  which  he  alleges  to  be  due  him  from  the 
said  defendants ;  and  for  cause  of  such  claim 
states  that  the  said  defendants  executed  a  prom- 
issory note  to  your  petitioner,  setting  out  a  copy 
of  the  note,  avers  sufficient  to  fix  and  show  the 
liability  of  the  defendants  as  partners.  Ibid, 

86.  Where  the  county  and  State  are  named 
in  the  margin  of  a  declaration,  and  the  coontj 
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is  referred  to  in  its  body  as  "  Monroe  county,"  it 
was  Tield  that  the  yenue  was  sufficiently  stated. 
Bieks  V.  Walker,  2  G.  Gr.  441. 

87.  Unliquidated  damages.  In  an  action  to 
recover  unliquidated  damages,  a  statement  of 
the  damages  claimed,  annexed  to  the  petition,  is 
all  that  is  required.  Dean  v.  White  dt  HaigM^ 
5  Iowa,  206. 

88.  Different  counts.  Under  the  Code  of 
1851,  the  different  causes  of  action  embraced  in 
one  petition  must  be  stated  in  different  counts. 
Sands  v.  Wood,  1  Iowa,  268. 

89.  There  is  nothing  in  the  Code  of  1851 

which  countenances  the  mingling  of  separate 
causes  of  action  in  one  and  the  same  count. 
Md. 

.  90.  Sufficienoy  of  counts.  Each  count  of  a 
pleading  must  be  sufficient  in  itself  for  the  pur- 
poses for  which  it  is  pleaded ;  otherwise  it  is 
Tulnerable  to  demurrer.  It  cannot  be  aided  by 
matter  stated  in  another  count.  TJie  National 
Bank  of  Michigan  v.  Green  ^  33  Iowa,  140. 

91.  Joint  promise.  A  petition  seeking  to  re- 
cover against  one  as  on  a  several  promise,  can- 
not be  supported  by  a  joiut  note  against  two 
which  contain  no  several  promise.  Boop  v. 
Seatan,  4  G.  Gr.  252. 

92.  Special  cause  of  action :  common  counts. 
When  a  party  declares  specially,  he  must  suc- 
ceed upon  his  special  case  and  cannot  recover 
as  upon  his  common  counts.  When  a  party 
would  recover  for  the  reasonable  value  of  ser- 
vices rendered,  or  materials  furnished  upon  a 
special  contract,  he  must  either  declare  in  gen- 
eral assumpsit  or  unite  the  common  with  the 
special  counts.  Eyner  v.  Weiesgerher,  2  Iowa, 
463,  and  §113,  p0«^. 

93.  Malice:  negligence.  Under  allegations 
of  malice  and  willfulness,  a  recovery  may  be 
had  for  negligence  and  carelessness.  McGord 
▼.  High,  24  Iowa,  387. 

94.  Allegation  of  authority  to  collect  taxes. 
Where  a  county  treasurer,  in  justifying  in  an 
action  of  trespass,  for  the  taking  of  personal 
property,  states  in  his  answer  that  he  received 
the  tax  list  for  a  given  year,  with  the  warrant 
of  the  county  judge  attached,  in  due  form,  he 
need  not  state  more  to  show  the  authority  under 
which  the  list  was  made,  and  that  he  was  au- 
thorized to  collect  the  taxes  within  the  limits  of 
the  county,  in  the  manner  prescribed  by  law. 
Gaines  v.  Robh,  8  Iowa,  194. 

Vol.  2. —Ill 


(2)  In  particular  cases. 

96.  Action  on  coupons.  In  an  action  against 
a  county  on  interest  coupons  attached  to  county 
bonds,  issued  in  payment  of  subscription  to  the 
capital  stock  of  a  railway  corporation,  it  is  not 
necessary  to  set  out  in  the  petition  the  power  of 
the  county  to  make  the  contract.  Bing  y. 
The  County  of  Johnson,  6  Iowa,  266. 

96.  An  action  may  be  maintained  against  a 
county  upon  interest  coupons  issued  by  it,  with- 
out setting  out  in  the  petition  the  bonds  to  which 
the  coupons  were  originally  attached.  Ihid. 

97.  Actions  on  bills  and  notes.  It  is  not  nec- 
essary to  set  out  the  stamps  or  devices  on  bills 
as  part  of  the  description  in  the  declaration  or 
in  the  copy  appended,  and  an  omission  to  do  so 
will  not  prevent  the  plaintiff  from  sending  the 
originals  to  the  jury.    Knight  v.  Fox,  Mor.  805. 

98.  In  an  action  on  a  promissory  note  which 
is  payable  to  the  payee  "  or  bearer,"  it  is  suf- 
ficient to  allege  that  it  is  the  property  of  the 
plaintiff  without  showing  whether  it  passed  by 
delivery  or  assignment.  DaHmey  v.  Beed^  12 
Iowa,  815. 

99.  Where,  in  an  action  on  a  promissory  note 
made  by  the  defendant  payable  to  the  plaintiff, 
the  petition  omitted  the  averment  "  which  said 
promissory  note  has  now  become  the  property 
of  your  petitioner,"  but  which  otherwise  fol- 
lowed substantially  the  form  given  in  the  Code 
of  1851,  to  which  an  answer  was  filed  denying 
the  allegations  of  the  petition ;  and  where,  on 
the  trial,  the  defendant  objected  to  the  note  being 
read  in  evidence,  which  objection  was  overruled ; 
and  where,  after  verdict,  the  defendant  moved 
to  arrest  the  judgment  for  the  reason  that  the 
petition  did  not  set  forth  a  sufficient  cause  of 
action  to  entitle  the  plaintiff  to  offer  any  evidence 
under  it,  which  motion  was  overruled ;  Jield, 
that  the  evidence  was  properly  admitted,  and 
the  motion  properly  overruled.  Busick  v.  Bumm, 
3  Iowa,  63. 

100.  Where  the  plaintiff  in  an  action  on  a  bill 
of  exchange,  which  was  payable  to  the  order  of 
the  payee,  was  not  the  payee  or  an  indorsee,  it 
was  held,  that  an  averment  that  he  was  the 
owner  thereof,  without  showing  by  what  right 
he  claimed  the  same,  was  insufficient  to  enable 
him  to  maintain  such  action.  Montague  v.  Rein' 
eg&r  et  aX.,  11  Iowa,  503. 

101. demand  note.    In  an  action  on  a 

note  in  which  no  time  of  payment  is  mentioned. 
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*th6  note  should  be  described  in  the  declaration 
as  a  demand  note ;  but  the  words  on  demand 
need  not  be  used  if  words  of  equivalent  import 
aver  the  time  of  payment.  Qreen  v.  DrebUeis,  1 
G.  Gr.  562. 

102.  Joint  and  several  noteb    A  petition 

.  seeking  to  recover  against  one  as  on  a  several 
promise  cannot  be  supported-  by  a  joint  note 
against  two  which  contain  no  several  promise. 
Roop  V.  Beaton,  4  G.  Gr.  252. 

103. presentment   and  notice  of  non- 

.  payment.  In  a  suit  against  the  maker  of  a 
note  or  the  acceptor  of  a  bill  payable  at  a  spe- 
cified time,  it  is  not  necessary  to  aver  or  prove  a 
demand  of  payment ;  and  the  same  rule  is  ap- 
plicable to  notes  payable  in  'specific  property. 
Games  v.  Manning,  2  G.  Gr.  251. 

104.  It  is  not  necessary  in  an  action  against 
the  maker  and  guarantors  (who  were  the  payees) 
of  a  promissory  note,  to  allege  presentment  and 
notice  of  non-payment.  Marvin  v.  Adamson  et 
al.,!!  Iowa,  871. 

106. evidence.     Under  our  nystem  of 

pleading,  which  requires  a  party  to  state  the 
facts  upon  which  he  relies,  a  plaintiff  in  an  ac- 
tion against  the  drawer  of  a  bill  of  exchange  or 
the  indorser  of  a  note,  cannot  aver  demand,  pro- 
test, and  due  notice  thereof,  and  then  recover 
thereunder  upon  proof  of  facts  amounting  to  a 
waiver  of  these  —  as  a  subsequent  promise  to 
pay  by  the  drawer  or  indorser  after  full  knowl- 
edge of  the  facts.  Lambert  dt  Co,  v.  Palmer  et 
ai.,  29  Iowa,  104. 

106. note  payable  in  property.    In  an 

action  on  a  note  payable  in  property,  it  is  suffi- 
cient if  the  petition  shows  that  the  plaintiff  was 
the  holder  of  the  note  when  the  suit  was  com- 
menced.   Barkei'  v.  Brink,  4  G.  Gr.  59. 

107.  lost  notes.     When  lost  notes  are 

described  in  a  petition  as  executed  to  the  plain- 
tiff or  **  to  her  or  to  her  order,"  and  the  defend- 
ant answered  that  he  executed  to  or  in  the  name 
of  said  plaintiff  as  the  payee  of  the  promissory 
note  mentioned  in  the  petition,  it  was  Tield,  that 
the  answer  admitted  the  execution  of  the  note 
as  alleged  in  the  petition.  Peck  et  ux.  v.  Hen- 
dershott,  14  Iowa,  40. 

108.  copy  of  indorsement.  An  indorse- 
ment upon  a  note,  which  is  not  material  to  the 
success  of  the  action,  need  not  be  set  forth  in 
giving  a  copy  of  the  instrument ;  but  where  the 
suit  is  brought  by  the  indorsee  against  the  maker 


the  indorsement  is  a  material  part  of  it  and  must 
be  set  forth.     Oray  v.  PhUlips,  Mor.  480. 

109. fijm  name.  In  an  action  on  a  prom- 
issory note  payable  to  a  firm,  it  is  advisable  to 
declare  in  the  partnership  name,  in  order  that 
the  proof  and  allegations  may  correspond. 
Gordon  &  Washburn  v.  Janney  <fc  Go,,  Mor.  182 ; 
Bernard  v.  Parvin,  Ibid.  809. 

110. where  defense  of  fraud  is  pleaded. 

Where  a  defense  of  fraud  is  pleaded,  against  a 
party  not  a  payee,  it  is  necessary  to  allege  notice 
on  the  part  of  the  holder  of  the  facts  thiw 
pleaded ;  or  that  he  gave  no  value ;  or  reeeived 
the  paper  after  due,  and  if  the  aii^wer  fails  in 
this,  it  is  demurrable.  Lane  v,  Krekle,2Z  Iowa» 
899. 

111.  Bill  of  ezchaage.  Where  it  was  shown 
that  a  bill  of  exchange  was  sent  to  brokers  for 
collection  sod  the  brokers  failed  to  present  the 
same  for  acceptance  and  final  payment  at  matu- 
rity at  the  banking-house  at  which  it  was  made 
payable  and  at  which  the  drawees  had  funds 
deposited  for  its  payment,  that  such  funds  were 
subsequently  withdrawn,  that  from  the  time  of  . 
such  withdrawal  the  drawees  were,  and  con- 
tinued to  be  insolvent,  and  that  the  brokers 
failed  to  give  proper  notice  of  non-payment,  it 
was  held^  that  an  allegation  that  the  drawees 
were  solvent  at  maturity  of  the  bill  was  not 
essential  to  the  payee's  right  to  recover  against 
the  brokers.  Laughiin  v.  Greene  &  Wier,  14 
Iowa,  92. 

112.  Bank  bills.  In  an  action  on  bank  bills 
against  the  maker  or  one  originally  liable  for 
their  redemption  it  is  not  necessary  to  aver  that 
the  bills  have  been  presented  for  payment,  but 
the  defense  of  readiness  to  pay  should  be  set 
up  by  the  defendant.  TarheU  y.  A.  J,  Stephens 
d  Co.,  7  Iowa,  168. 

113.  Special  contract  and  quantum  meruit. 
In  an  action  for  services  rendered,  the  petition 
alleged  that  the  services  aforementioned  were 
worth  to  the  defendant  herein  the  sum  of  three 
hundred  dollars;  which  amount  the  said  de-  - 
f  endant,  for  the  reasons  hereinbefore  mentioned, 
agreed  to  pay  plaintiff  herein.  Held,  that  the 
plaintiff  did  not  claim  under  a  special  contract ; 
and  that  if  the  services  were  rendered,  he  was 
entitled  to  recover  their  reasonable  value. 
Fbrey  v.  Tl^  Western  Stage  Co.,  19  Iowa,  586. 

114.  Upon  a  petition  declaring  alone  upon  a 
special  contract,  the  plaintiff  cannot  recover  the 
reasonable  value  of  his  work  and  labor  less  the 
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damages  sustained  bjtlie  defendant  for  a  viola- 
tion of  the  contract.  T^dher  y.  Oeeseka,  5  Iowa, 
472. 

116. special  and  common  counts.     A 

party  cannot  recover  on  the  quantum  meruit 
under  a  count  setting  up  a  special  contract ;  but 
such  recovery  may  be  had  under  a  pleading, 
setting  up  both  a  special  and  a  common  count. 
Formholtz  v.  Taylor  et  al.,  18  Iowa,  500 ;  Ey^er 
V.  Weisagerber,  2  Ibid.  468. 

116.  Where  a  special  agreement  is  made  to 
rescind  a  former  contract  and  repay  a  certain 
portion  of  the  money  advanced,  the  money 
cannot  be  recovered  under  the  common  counts 
but  the  declaration  must  be  special.  Lorton  v. 
AgnevD,  Mor.  64. 

117.  The  rule  in  such  cases  is  that  the 

plaintiff  cannot  recover  on  the  common  counts 
unless  there  is  sufficient  evidence  to  warrant  a 
recovery  independent  of  the  special  agreement. 
lUd. 

118.  Wheire  materials,  work,  time  and  manner 
of  performing  are  contained  in  a  special  con- 
tract, but  the  price  to  be  paid  is  not  fixed,  it  is 
proper  to  set  forth  the  contract  and  seek  to  re- 
cover what  the  services  and  material  are  reason- 
ably wortll.    Eywr  v.  Weissgerher^  2  Iowa,  463. 

119.  Action  for  personal  property.  A  peti- 
tion in  an  action  for  the  possession  or  value  of 
personal  property  which  does  not  affirmatively 
show  that  the  plaintiff  is  entitled  to  such  prop- 
erty is  demurrable.  Paup  <fc  Husband  v.  Syhes- 
ter,  admr.,  22  Iowa,  871 ;  Sturman  v.  Stone,  81 
Ibid.  115. 

120.  against  maitied   woman.     In  an 

action  on  a  contract  against  a  married  woman 
the  petition  need  not  state  facts  showing  that  it 
relates  to  her  separate  property.  This  may  be 
brought  in  by  plaintiff  against  the  defense  of 
coverture  if  pleaded.  AfeOormiek  db  Bro.  v. 
Holbrook,  22  Iowa,  487. 

121.  Where  the  petition,  in  an  action  against  a 
husband  and  a  wife  for  the  value  of  certain  per- 
sonal property,  alleged  that  it  was  purchased 
for  the  use  and  benefit,  and  at  the  special  in- 
stance and  request  of  the  wife,  and  was  used 
in  and  about  her  premises,  it  was  held^  that 
it  was  sufficiently  alleged  that  the  contract  was 
in  reference  to  her  separate  property.  Musser  db 
Oo,  V.  Hobert  et  al,,  14  Iowa,  248. 

122.  against  railroads  :  warehousemen 

and  common  carriers.  In  an  action  against  a 
railroad  company,  for  the  value  of  certain  goods 


delivered  to  it,  the  petition  alleged :  That  on 
the  14th  of  December,  1864,  the  defendant  was 
engaged  in  business  as  a  common  carrier  and  as 
a  warehouseman,  running  and  operating  a  road 
from  Chicago,  III.,  to  Nevada,  la.,  and  having 
a  warehouse  in  the  latter  place ;  that  on  said 
day  plaintiff's  goods  were  delivered  to  the  de- 1 
fendant  at  Chicago,  to  be  transported  to  Nevada, 
as  per  receipt  or  bill  of  lading,  duly  exhibited, 
and  that  said  goods  were  duly  transported  by 
defendant  to  the  said  warehouse  in  Nevada, 
and  were  there  so  carelessly  and  negligently 
kept,  that  the  aforesaid  articles  were  entirely 
lost  or  destroyed,  and  defendant  hath  utterly 
failed  and  refused  to  deliver  the  same  to  the 
plaintiff,  etc.  Held,  that  the  petition  sought  to 
recover  against  the  defendant  as  a  warehouse- 
man and  not  as  a  common  carrier,  and  that  in- 
structiens  assuming  that  they  were  sued  as 
common  carriers  were  erroneous.  Porter  v.  I7is 
Chicago  and  Northwestern  Eailroad  Co.,  20  Iowa, 
78. 

123.  In  an  action  of  trespass  against  a  railroad 
company,  it  should  be  alleged  in  the  petition 
that  it  is  a  corporation  or  copartnership,  or  that 
it  acts  as  such.  Byington  v.  The  Missisirippi 
and  Missouri  Eailroad  Co.,  11  Iowa,  502. 

124.  A  petition  in  an  action  against  a  railway 
company,  which  avers  that  the  defendant  is  a 
"company  doing  business  in  this  State  and 
under  the  laws  thereof,"  is  not  demurrable  on 
the  ground  that  the  corporate  existence  of  the 
defendant  is  not  alleged,  nor  the  capacity  in 
which  it  is  sued  —  especially  when  the  action  is 
commenced  before  a  j  ustice  of  the  peace,  where 
technical  exactness  is  not  required.  Boot  v.  The 
Illinois  Central  Eailroad  Co.,  29  Iowa,  102. 

126.  against  a  numloipal  corporation.  In 

an  action  against  a  municipal  corporation  for 
damages  to  plaintiff's  property,  caused  by  a 
change  of  grade  in  the  street,  the  averment  of 
the  petition  that  the  corporation  had  before 
*' fixed  and  established  a  grade,  etc.,  as  it  was 
lawfully  authorized  to  do,"  was  held  a  sufficient 
averment  that  the  grade  was  lawfully  estab- 
lished without  setting  out  the  ordinance,  or  other 
evidence  showing  the  fact.  Luse  v.  The  City  of 
Dee  Moines,  22  Iowa,  590. 

126. against  a  steamboat  for  labor  and 

materials  furnished.  A  petition  which  alleges 
that  such  labor  and  materials  were  furnished  at 
the  instance  of  said  boat  is  sufficient.  It  need 
not  allege  that  the  work  was  done  or  materials  ^ 
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farniflhed  on  a  contract  made  with  the  master, 
owner,  agent,  clerk  or  consignee  of  said  boat. 
West  d  Co.  V.  Barge  Lady  Fh'anklin,  2  Iowa, 
522. 

127.  A  complaint  against  a  boat,  under  the 
statute,  should  aver,  in  substance,  that  it  was 
navigating  the  waters  of  the  State  at  the  time 
of  the  liability ;  but  it  is  sufficient,  after  plead- 
ing over,  if  the  complaint  allege  that  the  con- 
tract was  made  at  a  town  within  the  State,  by 
the  master  or  clerk  of  the  boat.  Steamboat  Ken- 
tucky  V.  Brooks  et  a^.,  1  Q.  Gr.  398. 

128.  Action  by  school  district.  In  an  action 
by  a  school  district  it  is  not  necessary  to  set  out  at 
length  in  the  petition  the  manner  in  which  the 
district  was  formed ;  and  the  legality  of  acta 
leading  to  its  formation  cannot  be  raised  by  de- 
murrer. Fort  Dodge  City  School  District  v.  The 
District  Township  of  WaTikaTisa,  15  Iowa,'434. 

129. to  set  aside  administrator's  sale. 

The  petition  in  an  action  to  set  aside  a  sale  of 
real  estate  made  by  an  administrator  under  the 
provisions  of  the  Revised  Statutes  of  1848,  al- 
leged that  the  sale  was  not  public,  and  that  it 
was  void  because  tainted  with  fraud  and  collu- 
sion between  the  administrator  and  the  pur- 
chaser, and  the  probate  records  relating  to  such 
sale  were  inconsistent  and  contradictory  as  to 
the  manner  in  which  it  was  made.  Held,  that 
a  demurrer  to  the  petition  should  have  been 
overruled.  Van  Horn  et  al.  v.  Ford  et  al.,  16 
Iowa,  578. 

130. to  cancel  conveyance.  In  a  pro- 
ceeding to  cancel  a  conveyance  it  is  sufficient  to 
aver  facts,  showing  a  right  to  that  relief,  with- 
out setting  out  the  prior  history  of  the  title. 
Wilson  V.  Miller  d  Beeson,  16  Iowa,  111. 

131. for  the  foredosure  of  a  tax  deed. 

In  a  petition  for  the  foreclosure  of  a  tax  deed, 
it  is  sufficient  to  aver  the  execution  and  delivery 
of  the  deed,  and  to  set  out  a  copy  of  the  same, 
without  allegations  of  the  due  and  regular  per- 
formance of  all  the  acts  necessary  to  make  the 
deed  valid.  Byington  v.  Robertson  et  al.,  17 
Iowa,  562. 

132.  If  a  petition- in  such  a  proceeding  is  not 
sufficiently  specific  in  its  allegation  of  the 
amount  of  subsequent  taxes  paid  on  the  prop- 
erty, it  should  be  corrected  by  a  motion  for  a 
more  specific  statement  and  not  by  demurrer. 
lUd. 

133.  for  the  foredosure  of  mortfage. 

Where,  in  an  action  on  a  promissory  note,  the 


petition  represented  that  the  defendant  and  his 
wife  executed  a  mortgage,  which  was  set  out,  to 
secure  the  note,  and  asked  for  judgment  against 
the  defendant  and  that  execution  issue  against 
said  land  '*  according  to  the  law  in  such  cases 
made  and  provided,"  it  was  held,  that  the  court 
erred  in  rendering  a  decree  foreclosing  the  de- 
fendants' equity  of  redemption  in  the  mortgaged 
premises.    BaUard  v.  Koons  et  al.,  10  Iowa,  584. 

134. in  action  for  slander.    The  entire 

conversation  in  which  slanderous  words  are 
published  constitutes  but  one  cause'  of  action, 
and  can  properly  be  made  the  basis  of  but  one 
count  in  a  petition,  notwithstanding  it  may  set 
out  several  distinct  charges,  either  of  which  is 
actionable.  Gracraft  v.  Cochran,  16  Iowa,  301. 

136. on  contract  of  guaranty.  In  an  ac- 
tion on  a  written,  contract  of  guaranty  against 
the  guarantor,  it  is  not  necessary  to  allege  in 
the  petition  reasonable  notice  to  the  defendant 
of  the  principal's  failure  to  discharge  the  liabil- 
ity.    Henderson  v.  Booth,  H  Iowa,  212. 

136.  Nor  to  allege  in  the  petition  a  sufficient 
consideration.  Every  contract  in  writing  im- 
ports a  consideration.  Ibid. 

137. to  settle  business  of  piyrtnership. 

To  entitle  copartners  in  a  suit  to  settle  the 
business  of  the  firm,  to  recover  against  a  part- 
ner damages  for  the  fraudulent  use  of  firm 
property,  the  proper  basis  must  be  laid  in  the 
pleadings,  by  allegations  of  the  misappropria- 
tions complained  of  Lem  v.  Karrick  et  al.,  13 
Iowa,  344. 

138.  In  an  action  by  a  partner  against  his  oo 
partner,  to  recover  a  sam  due  as  on  settlement 
and  account  stated,  the  petition  should  show- 
fully  the  character  of  the  settlement  of  the 
partnership  business,  and  must  show  that  the 
copartnership  between  them  is  ended,  and' that 
the  account  between  them  as  partner  is  no  longer 
a  matter  of  controversy.  Wyeoff  v.  Pumelly 
10  Iowa,  832. 

139. in  action  of  replevin.  Where  a  pe- 
tition in  replevin,  after  claiming  a  certain  sum  as 
due  the  plaintiff,  alleged  that  the  plaintiff  is 
entitled  to  the  present  possession,  as  of  his  own 
property,  of  certain  goods  and  chattels  described 
in  the  petition,  in  the  possession  of  the  defend- 
ant, the  value  thereof  being  $559.78 ;  that  said 
articles  of  personal  property  are  wrongfully  de- 
tained from  his  possession  by  the  defendant ; 
that  defendant  refused  to  deliver  them  to  plain- 
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tiff,  Uiougli  reqaested  so  to  do ;  that  thej  were 
not  taken  from  petitioner  by  any  legal  process 
against  his  property,  and  that,  according  to  his 
best  knowledge  and  belief,  they  were  taken  and 
detained  by  said  defendant  as  sheriff  of  Floyd 
county,  by  virtue  of  certain  writs  of  attachment 
against  one  S.,  and  prayed  that  said  property 
may  be  replevied  and  delivered  to  the  plaintiff, 
and  adjudged  to  belong  to  him, and  that  he  may 
have  judgment  for  the  sum  claimed  for  such 
wrongful  detention.  Held,  th^i  the  petition, 
though  informal,  was  sufficient.  Smith  ▼. 
Montgomery,  5  Iowa,  870.  See,  further,  title 
Replevin. 

140.  The  allegations  of  a  petition  in  replevin, 
if  in  the  language  of  the  statute,  are  sufficient ; 
and  the  denial  thereof  raises  an  issue  which  is 
divested  of  the  technical  effects  that  followed 
pleadings  in  replevin  at  common  law.  Jansen 
et  at.  V.  Effey,  10  Iowa,  227. 

141. residence.   In  an  action  of  replevin, 

where  the  residence  of  the  plaintiff  becomes 
material,  it  may  be  proved  without  st  specific  al- 
legation to  that  effect  in  the  petition.  Newell 
V.  Hayden,  8  Iowa,  140. 

142.  fraud.  Evidence  of  fraud  in  pro- 
curing the  possession  of  property  is  not  admissi- 
ble in  an  action  of  replevin  in  the  absence  of  an 
allegation  of  fraud  in  the  pleadings.  Ibid. 

143.  in  proceeding  to  establish  mechan- 
ics' lien.  In  a  petition  for  a  mechanics'  lien,  it 
is  sufficient  to  describe  the  lot  as  being  "  No. 
151  in  the  city  of  Dubuque  ;"  and  the  following 
description  of  the  house  was  held  to  be  suffi- 
ciently certain :  "  a  brick  house  upon  said  lot  to 
be  twenty  feet  by  thirty,  two  stories  high,  and 
a  cellar."    (yHaUoran  v.  SuUivan,  1   G.  Gr.  75, 

144.  A  petition  for  a  mechanics'  lien  set  forth 
that  payment  was  to  be  made  as  the  work  pro- 
gressed, and  at  the  completion^  if  any  balance 
was  due  the  plaintiff,  it  should  be  paid  as  might 
then  be  agreed  ;  Tieldf  that  this .  was  a  sufficient 
statement  of  the  time  of  payment  by  virtue  of 
the  contract.    Mix  v.  Ely,  2  G.  Gr.  518. 

146.  Where  a  petition  for  a  mechanics'  lien 
does  not  state  the  contract  under  which  the  lien 
is  claimed,  nor  when  it  was  made,  nor  what 
work  and  labor  was  performed,  or  what  materi- 
als furnished,  it  does  not  entitle  the  plaintiff  to 
a  lien,  and  it  is  error  to  establish  it.  Logan  dt 
Cook  V.  Attix,  7  Iowa,  77. 

146.  Where  a  petition  for  a  mechanics'  lien 
averred  that  plaintiff  furnished  the  materials  at 


the  request  of  the  husband  as  agent  of  the  wife 
for  her  use  and  benefit,  and  with  her  knowledge 
and  consent,  and  for  which  they  agreed  to  pay 
the  amount  claimed.  Held,  that  it  sufficiently 
appeared  that  plaintiff  furnished  the  materials 
upon  a  contract  with  the  wife  through  her  agent. 
Kidd  V.  Wilson,  28  Iowa,  464.  See,  further,  Me- 
chanics' Lien,  ante. 

147.  — —  in  action  on  replevin  bond.  In  an 
action  on  a  replevin  bond,  the  petition  claimed  a 
certain  sum  as  damages,  and  in  stating  the  cause 
of  such  claim,  set  out  the  proceeding  in  which 
the  defendant  obtained  the  vmt ;  the  filing  of  a 
bond ;  the  failure  to  prosecute  ;  the  rendering  of 
a  judgment  upon  the  trial  in  favor  of  the  de- 
fendant therein,  and  the  failure  to  pay  or  satisfy 
the  same  as  required  by  the  terms  of  the  bond. 
Held^  sufficient  without  a  more  formal  allega- 
tion of  the  breach  of  the  bond,  and  the  damages 
sustained  thereby.  Keys  v.  McNuUy,  14  Iowa, 
484. 

148.  In  an  action  of  debt  on  a  replevin  bond, 
it  is  a  sufficient  averment  of  non-payment  where 
the  declaration  states  "  that  no  part  of  the  said 
judgment  and  costs  have  been  paid,  and  that  the 
whole  amount  remains  due  and  owing."  Cbm- 
eron  et  al.  v.  Boyle  et  dl,,  2  G.  Gr.  154. 

149.  In  an  action  on  a  replevin  bond,  the  peti- 
tion claimed  as  damages  the  sum  named  in  the 
bond,  $700.  The  petition,  in  stating  the  cause 
of  action,  alleged  that  the  defendants  did  not 
return  the  property,  but  converted  it  to  their 
own  use,  by  means  of  which  the  plaintiff  was 
damaged  in  the  sum  of  $250;  and  when  judg- 
ment was  rendered  for  the  plaintiff  for  the 
sum  of  $445,  it  was  Tield^  that  the  judgment  did 
not  exceed  the  amount  for  which  judgment  was 
prayed.      McQinnis  v.  Hart  et  al.,  6  Iowa,  204. 

160. on  bail  bond.  Under  an  averment  in 

the  petition  in  an  action  on  a  forfeited  recogni- 
zance that  "  the  bond  was  taken  in  writing  in 
such  manner  and  form  as  the  law  provides  and 
directs,"  it  will  be  understood  that  all  of  the  re- 
quirements of  the  law  applicable  in  such  cases 
were  complied  with.  SheXby  Go^mty  v.  Sim- 
monds,  83  Iowa,  345. 

161. In  an  action  on  a  bail  bond  where  a 

copy  of  the  bond  is  annexed  to  and  thus  becomes  a 
part  of  the  petition,  such  facts  as  are  establi8he4 
by  the  bond  need  not  be  averred  in  the  petition. 
Furgison  et  al.  v.  ITie  State,  4  G.  Gr,  302 ;  and 
see  title  Bail  and  Bail  Bond,  Vol.  I,  p.  109,  • 
^84. 
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162.  against  administrator.     In  a  suit 

against  an  estate,  where  the  pleadings  do  not 
show  that  the  liability  was  joint,  nor  that  there 
was  a  surviving  partner,  nor  even  an  effort  to 
have  the  co-debtor  made  a  party,  the  plaintiff  may 
recover  if  his  claim  is  proved.  Bonnon*B  estate 
V.  Urton,  3  G.  Qr.  328. 

163. on  aocount.  Where  a'special  con- 
tract has  been  fully  performed  by  plaintiffs 
and  nothing  remained  but  defendant's  liability 
to  pay  the  money,  a  general  petition  on  account 
may  include  sach  amount  due  on  the  special 
contract.     Buford  db  Co.  v.  Funk,  4  G.  Gr.  493. 

164.  for  injuries  to  personal  property. 

In  an  action  for  damages  to  persooal  property, 
the  articles  should  be  so  specified  as  to  inform 
the  defendant  of  the  extent  of  the  action,  and 
proof  to  be  adduced  against  him ;  and  hence 
when  the  petition  claimed  for  damages  to 
"  furniture,"  etc.,  it  was  error  to  admit  proof 
for  injuries  done  to  coffee,  sugar  and  apples. 
Whitmore  et  al.  v.  Bowman,  4  G.  Gr.  148. 

166.  on  letter  of  credit    S.  gave  J.  a 

letter  of  credit  on  C.  for  paper  in  which  he 
promised  as  follows :  "  If  you  will  fill  this 
order  I  will  be  responsible."  ffeld,  that  this 
was  an  original  undertaking,  and  a  failure  to 
aver  demand  and  notice  in  the  petition  is  not 
good  ground  for  a  general  demurer.  Crittenden 
V.  Steele,  3  G.  Gr.  538. 

166. for  unlawful  detainer.    In  an  action 

of  unlawful  detainer,  a  complaint  is  good  which 
contains  all  the  averments  of  facts  required  by 
statute.  STiaw  v.  Gordon,  2  G.  Gr.  376 ;  Simons 
V.  Marshall,  3  Ibid.  502. 

167.  In  an  action  for  unlawful  detainer  the 
complaint  concluded  with  the  averment  "  that 
said  defendant  did  refuse  and  neglect  to  quit 
such  possession,  but  continued  to  withhold  the 
same  from  plaintiff,"  it  was  Tield^  that  it  suffi- 
ciently charged  "that  the  defendant  detained 
the  premises  at  the  time  suit  was  commenced. 
Eivei's  V.  Saint  Ament,  3  G.  Gr.  118. 

168.  on  foreign  Judgment.    In  an  action 

on  a  judgment  rendered  in  another  State,  the 
defendant  may  deny  the  authority  of  the  attor- 
ney who  appeared  for  him  in  the  original  cause. 
Baltzell  V.  Nost&r,  1  Iowa,  588. 

169.  on  penal  bond.    In  an  action  on 

a  penal  bond  the  petition  should  allege  a  breach 
of  the  bond.  Oower  d  RoU  v.  Carter  dk  Shattuek, 
8  Iowa,  244. 


160.  At  the  common  law  it  was  sufficient  in  an 
action  for  the  breach  of  an  undertaking,  to  assign 
a  breach  in  the  words  of  the  contract  without 
stating  in  what  particular  respect  the  defendant 
had  failed  to  perform.  And  in  an  action  upon 
a  penal  bond  executed  by  defendant,  pursuant 
to  sections  1575  and  1576  of  the  Revision  of 
1860,  upon  the  granting  to  him  of  a  license  to 
buy  and  sell  intoxicating  liquors  for  mechanical, 
medicinal,  culinary,  and  sacramental  purposes, 
it  was  held,  that  the  petition  which  alleged  that 
defendant  had,  between  the  time  of  the  execu- 
tion of  the  bond  and  the  filing  of  the  petition, 
sold  intoxicating  liquors  to  divers  persons, 
whose  names  are  unknown  to  plaintiff,  to  be 
used  as  a  beverage  by  them,  and  to  divers 
persons  whose  names  are  not  known,  for  other 
and  different  purposes  than  those  specified  in 
the  bond,  and  in  violation  thereof,  was  sufficient 
without  stating  more  specifically  when,  where, 
and  to  whom  defendant  sold  the  intoxicating 
liquors  as  a  beverage ;  or  for  what  other  and 
different  purposes  he  sold  said  liquors  than 
those  specified  in  his  bond.  Jones  County  v. 
Sales  et  al.,  25  Iowa,  25. 

161. for  enforcement  of  trust.    Where  a 

petition  seeks  a  recovery  by  virtue  of  a  trust,  it 
should  be  substantially  charged  with  reasonable 
certainty.     Drace  v.  Beid^  3  G.  Gr.  422. 

162.  —  on  judgment  before  Justice.  In  an 
action  on  a  judgment  in  a  justice's  court  a  mere 
statement  of  the  plaintiff's  cause  of  action  is 
sufficient  without  filing  a  transcript  of  the  judg- 
ment.   CoUins  &  Co.  V.  Bodolph,  3  G.  Gr.  299. 

163.  by  vendee  against  vendor.    In  an 

action  by  a  vendee  against  his  vendor,  to  recover 
for  timber  taken  from  the  land  by  the  latter 
after  a  verbal  contract  of  purchase  and  the  pay- 
ment of  a  small  sum  by  the  vendee  thereon,  but 
before  the  deed  was  executed,  and  before  the 
vendee  had  taken  possession  of  the  land,  the 
petition  claimed  a  certain  sum,  and,  for  cause, 
stated,  "that  defendant,  on,  etc..  caused  to  be 
cut  and  carried  away  a  number  of  valuable  trees, 
standing  and  growing  upon  the  land  of  plaintiff 
(describing  it),  of  the  value,  etc.,  wherefore 
plaintiff  claims  judgment,"  etc.  Held,  1.  That 
the  action  was  not  in  form  an  action  of  trespass, 
in  which  the  plaintiff  must  show  title  or  posses- 
sion at  the  time  the  timber  was  taken.  2.  That 
under  the  petition  the  plaintiff  might  show  a 
promise,  on  the  part  of  defendant,  to  pay  for 
the  timber;  that  evidence  of  this,  with  the 
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other  facts  of  the  case,  was  proper  to  go  to  the 
ixuj;  and  that  it  was  error  to  withdraw  the 
same  from  their  consideration.  Kline  v.  Mann 
€t  al.,  29  Iowa,  112. 

164. of  right.    The    plaintiff's  right  to 

recover  in  an  action  for  the  possession  of  real 
property  will  be  limited  to,  and  determined 
upon,  the  issues  presented  bj  the  pleadings.  80 
Iowa,  107. 

166. for  seduction.  In  an  action  by  an 

unmarried  woman  for  her  own  seduction,  the 
petition,  after  alleging  the  fact  of  seduction, 
etc.,  averred  ''that  plaintiff  had  been  dam- 
aged bj  the  defendant  in  the  sum  of  |5,000,  for 
which  she  asks  judgment."  It  was  urged,  for 
the  first  time,  after  trial  and  verdict,  that  the 
petition  was  defective  in  not  averring  that 
plaintiff  was  damaged  by  reason  of  the  wrong 
or  injury  imputed  to  defendant.  Held, thsit  the 
damages  were  sufficiently  alleged  to  be  the  re- 
sult of  the  seductiou  to  sustain  the  verdict. 
Gray  v.  Bean,  27  Iowa,  221. 

166. upon  aocount.    Where  a  petition, 

claiming  to  recover  $621.50  upon  an  account 
amounting  to  $996.50,  but  showing  certain 
credits  reducing  the  amount  to  that  claimed, 
a  judgment  for  such  amount  will  not  be  reversed, 
on  the  ground  that  the  allegations  of  the  peti- 
tion were  not  sustained  by  the  proof,  for  the  rea- 
son that  there  was  no  averment  that  the  amount 
claimed  was  a  balance  due  on  the  account.  Keys 
V.  Francis,  28  Iowa,  321. 

167.  Interest  on  account.  In  order  to  recover 
interest  on  account,  it  should  be  averred  in  the 
declaration  and  specified  in  the  bill  of  particu- 
lars. David  V.  Canard  dk  Co.,  1 G.  Gr.  336.  See, 
further,  g  28  et  seq.,  ante. 

168.  Ownership  of  property.  A  petition  in 
an  action  for  the  value  of  personal  property  al- 
leged to  have  been  converted  by  defendant  to 
his  own  use,  which  avers  that ''defendant  had 
in  his  possession  and  under  his  control"  the 
property,  etc.,  "  owned  by  the  petitioner,"  is  suf- 
ficiently specific  as  alleging  ownership  of  the 
property  in  plaintiff.  Sturman  v.  J^one^  31  Iowa, 
115;%  119,  ante. 

169.  Breach  of  covenants.  Where  the 
breaches  in  any  count  in  a  declaration  in  cove- 
nant are  well  assigned,  a  general  demurrer 
should  not  be  sustained.  Brown  v.  Tomlinson^  2 
G.  Gr.  525. 

170.  In  actions  upon  breach  of  covenant  in  a 
deed,  the  covenant  alleged  to  have  been  broken 


should  be  specifically  alleged,  and  the  breach 
stated.  It  is  not  sufficient  without  more  to  al- 
lege a  conveyance  and  failure  of  title.  Brandt 
V.  JPbster  et  al.,  5  Iowa,  287. 

171.  In  pleading  a  breach  of  covenant,  the 
covenants  which  it  is  alleged  were  broken 
should  be  set  out  in  the  pleadings.  The  prac- 
tice of  merely  setting  out  the  deed  containing 
the  covenai^ts  as  a  part  of  the  pleadings  is  con- 
demned. McCampbeU  v.  VaMine^  10  Iowa,  538 ; 
Camp  V.  Douglass,  Ibid.  586. 

172.  In  an  action  for  breach  of  covenants,  a 
general  allegation  that  the  consideration  was 
greater  than  the  amount  named  in  the  deed,  is 
sufficient  to  render  evidence  of  mistake  in  draw- 
ing the  deed  admissible.  Lawton  et  ux,  v.  Buck- 
ingham, exr.,  15  Iowa,  22. 

UI.  The  Answer. 
a.  Time  ofJUiTig. 

173.  When  a  plea  is  filed  before  default  is  ac- 
tually taken,  it  is  in  time,  although  filed  after 
the  time  when  the  plaintiff  might  have  taken  a 
judgment  by  default.  Davis  v.  Brady  db  Co., 
Mor.  101. 

174.  Answer  to  amended  petition.  It  seems 
there  is  no  statutory  provision  fixing  the  time 
within  which  an  answer  to  an  amended  petition 
must  be  filed.  Wright  v.  HoweU  et  al,,  24  Iowa, 
150. 

175.  In  the  absence  of  any  provision  of  the 
statute  or  rule  of  court,  or  practice  regulating 
the  time  in  which  an  answer  to  an  amended  pe- 
tition is  to  be  filed,  a  default  should  not  be 
granted,  unless  for  failure  to  comply  with  an 
order  of  the  court  fixing  the  time  within  which 
defendant  was  to  answer.  Ibid. 

176.  The  defendant  in  an  eqxdtable  action 
can  avail  himself  of  the  sixty  days  contemplated 
by  section  2852  only  by  an  appearance  at  the 
appearance  term  when  one  intervenes,  and  an 
intimation  that  the  time  is  desired.  MeKirdey 
V.  Betchtell,  12  Iowa,  561.  And  see,  further,  re- 
specting the  subject,  ffolt  v.  Smith,  9  Ibid.  373 ; 
Sweet  V.  Porter^  12  Ibid.  387 ;  Duncan  v.  Hobart, 
8  Ibid.  837.  See,  further,  title  Default,  Vol.  I, 
p.  888. 

177.  The  rule  obtaining  under  the  provisions 
of  the  statute,  that  the  defendant,  in  a  foredofr- 
ure  proceeding,  may  claim  sixty  days  from  the 
time  of  completed  service  within  which  to 
answer,  has  not  been  changed  by  sections  17  and 
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20,  chapter  167,  Laws  of  1870.  Fooie  v.  Beck- 
weU  it  al.,  84  Iowa,  493. 

&.  The  an9V)er  gen&raUy. 

178.  Denial  of  knowledge  or  infornaiation. 

A  denial  in' an  answer,  of  any  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  matters 
alleged  in  the  petition,  raises  no  issue  under 
section  2880  of  the  Revision ;  the  *denial  must 
be  of  any  knowledge  as  well  as  of  any  informa- 
tion.   Manning  db  Oo,  v.  JP^^ench,  23  Iowa,  250. 

179.  An  answer  which  merely  pleads  in  de- 
fense "  that  of  the  truth  of  no  allegation  con- 
tained in  the  petition  have  defendants  knowl- 
edge or  information  sufficient  to  form  a  belief, 
wherefore  they  ask  that  plaintiffs  be  required 
to  prove  the  same,"  presents,  under  said  section 
2880,  a  material  is^ue ;  and  it  is  error  to  sustain 
a  motion  to  strike  the  same  from  the  files,  as 
frivolous,  and  enter  judgment  by  default  against 
defendants.  McFarland,  Dodge  d  Co.  v.  Lester 
et  al.,  23  Iowa,  260 ;  McPhail  cfe  Go,  v.  Hyatt,  29 
Ibid.  137. 

180.  An  answer  under  the  Code  of  1851 
should  specially  deny,  or  admitting,  should  set 
forth  that  which  would  justify  and  avoid  every 
material  allegation  in  the  petition.  Hutchison 
V.  SangsUr,  4  G.  Gr.  340. 

181.  Answer  not  treated  as  a  nullity.  It  is 
not  allowable  to  treat  an  insufficient  answer  as 
a  nullity  and  render  judgment  by  default,  as  if 
no  answer  was  on  file.  The  Burlington  dh  Mis- 
souri Eiver  B.  B.  Co,  v.  Marchand,  5  Iowa,  468. 

182.  Sufficienoy  of  answer.  A  sufficient 
answer  must  either  deny  the  allegation  of  the 
petition  or  confess  and  avoid  the  same.  The 
Davenport  OasUght  and  Coke  Co,  v.  The  City 
of  Davenport,  15  Iowa,  6. 

183.  In  an  action  against  a  railroad  company 
for  a  breach  of  u  contract  to  leave  freight  cars 
on  a  side  track  for  the  purpose  of  receiving  and 
taking  away  freight,  the  defendant,  in  one 
count  of  its  answer,  alleged  that  the  plaintiff 
had  negligently  permitted  freight  cars  to  stand 
upon  said  side  track  so  near  the  mai^  one  that 
one  or  two  collisions  had  taken  place,  and  there 
was  danger  of  others,  and  the  plaintiff  was 
unwilling  to  become  responsible  for  the  in- 
juries that  might  result  from  such  negligence. 
It  was  held,  that  as  this  defense  was  not  set  up 
as  a  counter-claim  or  set-off,  and  was  not  stated 
as  a  defense  in  bar,  it  was  properly  stricken 


from  the  answer.   Amsden  v.  T?ie  Dubuqvs  and 
BiawB  OUy  B,  B,  Co,,  18  Iowa,  182. 

184.  An  action  for  the  recovery  of  the  value 
of  a  mare  alleged  to  have  been  taken  up  by 
defendant,  and  which  he  suffered  to  escape,  or 
failed  to  return  when  demanded.  The  answer 
denied  that  defendant  was  guilty  for  that  on, 
eto. ;  at,  etc. ;  one  E.  found  running  at  large  a 
certain  mare  with  a  halter  on,  then  and  there 
appearing  to  have  lately  escaped  from  the  con- 
trol of  her  owner;  that  said  E.  caught  and 
confined  the  said  mare,  for  the  purpose  of 
safely  keeping  and  returning  her  to  her  owner 
then  unknown ;  that  E.  requested  defendant  to 
take  the  mare  to  his  stable  and  confine  her; 
that  at'  the  instance  and  request  the  defendant 
took  the  mare  to  his  stable,  and  did  then  and 
there  carefully  keep  her;  that  thereafter  on» 
etc.,  she  was  stolen  or  escaped  from  said  stable 
without  the  fault  or  negligence  of  the  defend- 
ant ;  and  that  he  has  had  no  other  mare  in  his 
possession,  and  does  not  know  to  whom  this  one 
belonged.  On  demurrer  it  was  field,  that  the 
answer  was  insufficient  in  this,  that  it  neither 
confesses  nor  admits  the  allegations  of  plain- 
tiff's petition.    Howes  v.  Carver,  7  Iowa,  491. 

186.  Repetition  of  allegations  i^ot  allowable. 
Our  system  of  pleading  contemplates  simple- 
ness  and  plainness  of  issue,  and  does  not 
authorize  the  repetition  of  allegations  in  dif- 
ferent counts  of  an  answer  when  such  repetition 
raises  no  new  issue,  and  presents  no  additional 
defense.  Martin  v.  Swearengen  etal.,VI  Iowa,  346. 

186.  Conclusion  of  law.  Where  an  answer, 
filed  in  an  action  on  a  promissory  note,  alleged 
"  that  the  plaintiff  is  not  the  owner  of  said  note, 
but  that  it  belongs  to  the  wards  of "  J.  M.  3., 
it  was  Tield  an  allegation  of  fact  and  not  a  con- 
clusion of  law.  Oliver,  admr.,  v.  Depew,  guardian, 
14  Iowa,  490. 

187.  It  is  not  sufficient  to  allege  in  the 
answer  that  the  plaintiff  is  not  the  real  party 
in  interest  in  the  cause  of  action  set  out  in  the 
petition ;  or  that  the  defendant  is  not  indebted 
to  the  plaintiff  in  the  manner  and  form  as 
charged  in  the  sum  claimed  or  any  other  sum. 
Facts  should  be  stated  showing  why  the  plain- 
tiff is  not  the  real  party  and  why  the  defendant 
is  not  indebted.  Cottle  v.  Cole  d  Cole,  20  Iowa, 
481 ;  Morion  v.  Coffin,  29  Ibid.  235. 

188.  Where  a  defendant  answered  the  peti- 
tion of  the  plaintiff,  denying  any  indebtedness 
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to  the  plaintiff,  in  manner  and  form  and  for  the 
purposes  and  ondertaking  set  forth  in  the 
petition,  and  also  setting  np  new  matter,  to 
which  answer  there  was  a  demnrrer,  which 
was  sustained  by  the  court;  and  where  the 
defendant  failed  to  answer  over,  and  judgment 
was  rendered  against  him  by  def  ault,it  was  held : 

1.  That  the  court  erred  in  sustaining  the 
demurrer  to  the  whole  answer. 

2.  That  the  demurrer  did  not  apply  to  the 
whole  answer. 

8.  That  the  denial  of  the  indebtedness  raised 
an  issue,  which  precluded  any  judgment  by 
default  against  the  defendant.  Sample  v. 
Griffith,  5  Iowa,  376. 

189.  Denial  of  amoimt  A  denial  in  an 
answer  limited  to  the  specific  amount  claimed 
in  the  petition  is  sufficient.  Shelden,  Hoyt  db 
Co.  V.  Middleton,  10  Iowa.  17. 

190.  If  an  answer  not  sworn  to  denies  specifi- 
cally every  material  affirmative  allegation  of 
the  petition  it  is  directly  responsive  to  the  peti- 
tion and  presents  an  issue  of  fact  for  trial. 
Lyon  V.  Bunn,  6  Iowa,  48. 

191.  A  clause  of  an  answer  in  an  action  upon 
a  promissory  note,  which  merely  denies,  as  a 
conclusion,  that  there  is  due  on  the  note  the 
amount  claimed  by  the  plaintiff,  constitutes 
no  substantial  defense,  and  may  be  assailed  by 
demurrer.    Stucksleger  v.  Smith,  27  Iowa,  286. 

192.  ZSqxdtable  defenses.  The  defendant  in 
a  law  action  may  plead  an  equitable  defense 
under  the  provisions  of  the  statute  (Rev.,§  2280; 
Code  of  1873,  ^  — , ).  Rogers  v.  Owinn,  21  Iowa, 
68 ;  Shawhan  v.  Long^  26  Ibid.  488.  And  in  an 
action  upon  a  judgment,  the  defendant  may  set 
up  any  facts  which  would,  under  the  former 
practice,  have  constituted  sufficient  ground  for 
a  bill  in  chancery  directly  assailing  the  judg- 
ment.   Rogers  v.  Qwinn,  supra. 

193. in  an  action  of  right.    An  answer 

in  an  action  of  right  which  sets  up  a  tax  title, 
and  asks  to  have  the  same  quieted  in  the  de- 
fendant, does  not  present  an  issue  or  defense 
which  he  is  entitled  to  have  tried  as  an  equita- 
ble issue.     Walters  v.  Glats,  29  Iowa,  487. 

194.  in  ^ectment.    In  the  answer  to  the 

petition  in  ejectment  the  defendant  may  set  up 
as  many  causes  of  defense,  either  legal  or  equi- 
table, as  he  has.  Where  the  defense  is  equitable 
in  its  nature,  it  is  to  be  viewed  in  the  same 
manner  as  to  substance  as  if  the  same  facts  had 
been  made  the  basis  of  a  petition  in  chancery 

Vol.  2.  — 112 


for  affirmative  relief.  Penny  .v.  Cook  et  ux,,  19 
Iowa,  588 ;  Rosien  v.  Van  Dam,  16  Ibid.  176,  and 
title  AcnoK  of  Right. 

196.  dismissal  of   defense.     After  the 

supreme  court  had  passed  upon  the  sufficiency 
of  an  equitable  defense  adversely  to  the  defend- 
ant, and  remanded  the  cause,  the  district  court 
did  not  err  in  dismissing  the  defense.  Oelpcke, 
Window  dk  Co,  v.  Blake,  19  Iowa,  268. 

196.  Partial  defenses.  The  defendant  may 
set  up  a  partial  defense  to  plaintiff's  claim,  but 
it  must  be  pleaded  as  such.  The  Davenport 
Ghts-light  db  Coke  Co.  v.  The  City  of  Davenport, 
15  Iowa,  6  ;  Martin  v.  Swearengen,  17  Ibid.  846. 

197.  A  pleader  cannot  undertake  to  plead  to 
the  whole  cause  of  action,  and  aver  matter 
which  shows  a  partial  defense.  If  his  defense 
is  partial  he  may,  and  should,  so  plead  it.  So 
if  he  proposes  to  avoid  the  action  by  the  state- 
ment of  new  matter,  he  must  first,  either  in 
words,  or  by  implication  at  least,  confess  that 
which  he  proposes  to  avoid.  A  violation  of  these 
rules  renders  the  pleading  obnoxious  to  a  de- 
murrer. (ThurbY,  Walrath,  6  How.  Pr.  196; 
Loveland  v.  Hosmer,  8  Ibid.  215 ;  McDougle  v. 
Gates,  21  Ind.  65 ;  Lends, admr.,  v.  Arford,  Ibid. 
236).    Martin  v.  Swea/rengen  et  al.,  17  Iowa,  346. 

198.  Oonfession  and  avoidance.  The  rule 
obtains  under  the  Code  of  1851  as  under  the 
common-law  system  of  pleading,  that  an  answer 
or  a  count  thereof,  seeking  to  avoid  the  cause  of 
action  stated  in  the  petition  by  new  matter, 
should  confess  directly,  or  by  implication,  that 
but  for  such  new  matter  the  action  could  be 
maintained.    Anson  y.Dwight,  18  Iowa,  241. 

199.  --  —  evidence.  Allegations  in  an  an- 
swer by  way  of  avoidance,  upon  which  issue  is 
joined  by  the  replication, should  be  sustained  by 
evidence  unless  their  truth  is  not  apparent  uj  on 
the  face  of  the  pleading.  Rosa  v.  lloline^  11 
Iowa,  282. 

200.  If  the  plaintiff  in  a  case  where,  under 
the  statute,  no  replication  is  allowable,  files, 
under  section  2917  of  the  Revision,  a  written 
admission  of  matters  alleged  in  the  defendant's 
answer,  such  writing  may,  and  the  better  prac- 
tice would  dictate  that  it  should,  also  contain 
an  averment  or  notice  that  the  plaintiff  relies 
upon  and  expects  to  show  on  the  trial  matter  in 
avoidance  of  the  allegations  thus  admitted. 
Vide  V.  T?ie  Germania  Ins.  Co.,  26  Iowa,  9. 

201.  General  denial  and  plea  in  confessioD 
and  avoidance.    A  plea  in  the  nature  of  a  con- 
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fession  and  avoidance,  in  one  coont  of  an  an- 
swer, does  not  destroy  the  force  of  a  general 
denial  in  the  preceding  cojint.  Quigley  y.  Mer^ 
ritt,  11  Iowa,  147. 

202.  Joint  defensoB.  A  defense  pleaded 
jointly  in  an  action  against  several  defendants, 
which  is  insafficient  as  to  one,  is  insufficient  as 
to  all.  Aliter,  when  pleaded  severally.  Morton 
V.  Morton,  10  Iowa,  58. 

203.  Several  defenses  cannot  be  pleaded  in 
the  same  count.  Donahue  v.  Prosser  ifk  Jones^  10 
Iowa,  276 ;  Freeman  v.  Fleming,  5  Ibid.  460. 

204.  Denial  of  corporate  capacity.  Under 
sections  2923  and  2925  of  the  Revision  of  1860, 
an  answer  denying  the  corporate  capacity  of  the 
defendant  must  set  out  a  specific  statement  of 
facts  relied  upon  as  a  denial,  and  must  deny 
such  capacity  as  existing  at  the  time  the  action 
was  commenced.  CocUes  v.  The  Galena  and  Chi- 
cago Union  R.  iJ.  Co.,  18  Iowa,  277. 

206.  of  consolidation.      In  an    action 

against  a  railroad  company,  an  allegation 
that  it  was  consolidated  with  another  com- 
pany before  the  commencement  of  the  action 
need  not  be  specifically  denied,  as  provided 
by  section  2925  of  the  Revision  of  1860,  but 
a  general  denial  of  each  and  every  allegation 
of  the  petition  makes  it  incumbent  upon 
the  plaintiff  to  prove  such  consolidation.  Sec- 
tions 2923,  2924,  2925  of  the  Revision  of  1860, 
providing  that  an  allegation  of  corporate  capac- 
ity shall  be  taken  as  true,  unless  denied  by  a 
specific  statement  of  the  facts  relied  upon,  do 
not  apply  to-  an  allegation  of  consolidation. 
Koona  v.  The  Chicago  and  Northwestern  R.  R. 
Co.,  23  Iowa,  493. 

206.  Answer  to  amended  petition.  Where 
there  is  an  answer  to  the  original  petition  in  a 
certiorari  proceeding  an  answer  to  an  amended 
petition,  which  is  but  a  repetition  of  the  same 
matter  contained  in  the  original  one,  will  not  be 
Jield  necessary.  Brown  v.  EUis,  26  Iowa,  85. 

207.  AfSrmative  matter.  An  allegation 
of  payment  of  the  amount  sued  on  is  not  an 
affirmative  allegation  within  the  meaning  of  sec- 
tion 1742  of  the  Code  of  1851.  8tacey  d  Thomas 
V.  Stichton  <&  Co.,  9  Iowa,  899. 

208.  Division  of  answer.  A  division  of  an 
answer  which  does  not  purport  to  relate  to  any 
particular  count  in  the  petition,  will  be  consid- 
ered with  reference  to  the  whole  petition,  and 
when  such  a  division  is  insufficient  as  to  any 


one  count,  it  will  be  treated  as  insufficient  an  to 
all.  The  Davenport  Oas-light  and  Coke  Co.  v. 
The  City  of  Davenport,  16  Iowa,  6. 

209.  Oeneral  issue.  Under  the  system  of 
pleading  provided  by  the  Code  of  1851,  there  is 
no  general  issue,  and  a  party  is  required  to  plead 
whatever  defense  he  may  have.  Hagan  ▼. 
Burch,S  low&,  dQ9. 

210.  Where,  in  an  action  for  work  and  labor 
done,  the  defendant  pleaded,  first,  a  denial  of 
the  cause  of  action,  and  secondly,  payment ;  and 
where,  on  the  trial,  the  defendant  offered  to 
prove  **that  the  money  sued  for,  so  far  as  the 
plaintiff  has  any  claim,  was  not  due  at  the  com- 
mencement of  the  suit,"  which  being  objected 
to,  was  rejected  by  the  court,  upon  the  ground 
that  the  defendant  "  offered  to  prove  this  fact  by 
a  special  contract."  Held,  that  the  defendant 
should  have  pleaded  the  contract  specially,  and 
that  the  evidence  was  properly  excluded.  Ibid. 
310. 

211.  intoxicating  liquors.     Where    a 

party  was  sued  as  a  common  carrier  for  so  neg- 
ligently and  carelessly  performing  his  contract 
to  carry  a  demijohn,  containing  six  gallons  of 
brandy,  from  B.  to  O.,  that  the  same  was  lost 
and  destroyed ;  and  where  the  defendant,  in  his 
answer,  denied  the  contract,  and  averred  that  it 
was  void ;  that  plaintiff  sent  a  letter  by  his  team- 
ster for  some  articles ;  that  he  did  not  know 
what  they  were,  and  that  if  the  plaintiff  sent  for 
brandy  by  his  teamsters  he  is  not  liable.  Held, 
1.  That  the  answer  amounted  only  to  a  general 
issue.  2.  That  the  answer  set  up  no  fact  mak- 
ing the  contract  void.  Bowen  db  King  v.  Hall,  4 
Iowa,  430. 

212.  Non-Joinder  as  a  defense.  The  non- 
joinder of  one  of  two  joint  payers  of  a  promis- 
sory note  cannot  be  set  up  as  a  bar  to  the  ac- 
tion in  the  answer,  but  would  be  good  cause  for 
demurrer.  Roop  v.  Beaton,  4  Gr.  Gr.  252,  and 
sub-title  Dbmukrer  herein. 

213.  Res  abjudicate:  payment.  In  an  ac- 
tion on  a  bond  and  mortgage,  it  is  as  much  the 
duty  of  the  defendant  to  plead  playment  as  to 
set  up  any  other  defense  which  he  may  have ; 
and,  if  he  fails  to  do  so,  unless  excused  by  some 
equitable  circumstance,  and  judgment  is  ren- 
dered against  him  for  a  sum  too  large,  he  can- 
not make  that  recovery  the  ground  of  another 
action.  Doyle  v.  ReiUy^  18  Iowa,  108. 
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214.  Denial    of    exeontlon    of   Instrument. 

Without  a  denial  under  oath,  the  plaintiff  need 
not  prove  the  execution  nor  assignment  of  a 
promissory  note  In  the  first  instance.  If  the 
answer  denies  the  assignment  of  the  note,  but 
is  not  sworn  to,  it  is  not  demurrable  for  that 
reason.  Seaehrist  v.  Oriffith  et  al.,  6  Iowa,  890 ; 
Lyon  V.  Bunn,  Ibid.  48.      ^ 

216.  The  denial  of  the  execution  of  a  prom- 
issory note  raises  an  issue  even  when  the  denial 
is  not  under  oath.  Fann/m  v.  Robinson,  10  Iowa, 
272.  Following  Lyon  v.  Bunn,  6  Ibid.  48 ;  Seor 
ehrUt  V.  QriffUK  Ibid.  -890 ;  Wolf  v.  Hopp  A 
Hagennck,  10  Ibid.  690 ;  Sheldan,  Hoyt  4  Co,  v. 
Middleton,  Ibid.  17. 

216.  To  cast  upon  the  plaintiff  the  burden  of 
proving  the  genuineness  of  the  signature  of  the 
defendant  to  a  written  instrument  upon  which 
the  suit  is  founded,  or  to  any  writing  which  is 
referred  to  in  the  pleading,  and  the  original,  or 
a  copy  thereof,  is  set  out  therein,  the  genuine- 
ness of  such  signature  must  be  denied  in  writ- 
ing under  oath  by  the  defendant.  HaU  v.  The 
,^na  Manufacturing  Co.,  30  Iowa,  215 ;  Robin- 
son V.  Lair,  31  Ibid.  9 ;  WaXker  v.  Sleight,  30 
Ibid.  810 ;  and  title  EvrDBNCB,  sub-title  Bttrden 
OF  Proof,  6.  Ab  to  execution  of  written  instru- 
ments, vol.  I,  p.  447. 

217.  The  defendant  in  an  action  on  a  promis- 
sory note  may,  under  a  plea  of  non  est  factum, 
not  under  oath,  show  that  he  never  signed  the 
instrument  sued  on  purporting  to  be,  and  as,  a 
note,  by  showing  that  it  was  changed  or  altered 
to  its  present  form  from  a  receipt  or  the  like. 
Chapter  28,  Laws  of  1862,  providing  that  the 
signature  to  a  written  instrument  shall  be 
deemed  genuine  unless  denied  under  oath,  re- 
lates alone  to  the  genuineness  of  the  signature, 
and  has  no  application  to  a  case  like  the  present. 
Lctke  V.  Cruikshank,  31  Iowa,  895. 

'  218.  \Miere,  in  an  action  on  a  promissory 
note,  defendant  admitted  in  his  answer  the  mak- 
ing of  a  promissory  note  similar  to  the  one  sued 
on  at  the  time  specified  in  the  petition,  but  fur- 
ther alleged  that  whether  the  same  is  the  identi- 
cal note  and  his  signature  is  genuine  are  matters 
with  which  he  is  unacquainted,  and  he  requires 
the  plaintiff  to  prove  the  same,  h^d,  that  the 
denial  of  the  execution  of  the  note  is  insufficient 
to  put  the  plaintiff  upon  the  proof  of  the  same. 
Sheldon,  Hoyt  <fc  Co.  v.  Middleton,  10  Iowa,  17. 

219.  Where  the  indorser,  in  an  action  by  the 
indorsee  of  a  promissory  note,  in  the  answer 


under  oath  denied  "  that  any  promissory  note  of 
the  description  and  for  the  amount  claimed  in 
plaintiff's  petition  was,  for  a  valuable  considersr 
tion,  assigned  and  indorsed  to  said  plaintiff  by 
him  or  any  other  person  with  his  knowledge  or 
consent  at  the  time  and  in  the  manner  set  forth 
in  plaintiff's  petition/'  held,  that  this  was  not 
such  a  denial  of  the  signature  to  the  assignment 
of  the  note  under  the  Law  of  1858,  as  rendered 
it  incumbent  on  plaintiff  to  prove  the  same,  and 
that  under  the  state  of  pleadings  the  court  below 
erred  in  finding  for  the  defendant.  Carle  v.  Cor- 
nea, 11  Iowa,  874. 

220.  Denial  of  reiterated  averments. 
Whether  a  reiteration  of  the  allegations  of  a 
previous  pleading  which  has  already  been  de- 
nied, requires  a  reiterated  denial,  quere.  But 
where  there  has  been  a  trial  on  the  merits,  and 
the  transcript  does  not  disclose  that  any  claim 
was  made  during  the  trial  that  such  *'  reitera- 
tion ''  should  be  taken  as  true,  no  advantlige  can 
th;6ireatter  be  taken  of  such  want  of  deniaL 
i^dffY.  Alcock,  28  Iowa,  591. 

c.  In  particular  cases. 

221.  In  action  to  enforce  verbal  contract: 
statute  of  fraads.  The  plaintiff  in  his  petition 
alleged  that  on  a  certain  day  named,  he  entered 
into  a  verbal  contract  with  the  defendant  for 
the  purchase  of  certain  real  estate  ;  the  answer 
denies  that  on  the  day  named  defendant  entered 
into  such  contract ;  denies  that  at  the  time  stated 
the  defendant,  by  any  valid  contract,  agreed  to 
sell  and  convey  the  real  estate  as  set  forth  ;  and 
denies  that  the  defendant  made  any  lawful  con- 
tract with  the  plaintiff  for  the  sale  of  the  real 
estate  upon  the  terms  alleged.  Held,  that  the 
allegations  of  the  petition  were  sufficiently  de- 
nied in  the  answer  to  put  the  plaintiff  upon 
proof  of  the  contract  by  competent  evidence. 
Mahana  v.  Blunt,  20  Iowa,  142. 

222. for   work   and  labor   performed. 

Where,  in  an  action  for  work  and  labor  per- 
formed, the  defendant  knswered,  admitting  the 
number  of  days  claimed  but  denying  that  the 
work  done  was  worth  the  sum  of  $2  per  day, 
and  alleged  that  in  March,  1856,  the  parties  dis- 
agreeing as  to  the  price,  had  a  settlement  at 
which  it  was  agreed  that  the  defendant  should 
pay  the  plaintiff  $1.87i  per  day,  and  that  he 
should  pay  one-half  of  the  sum  ^o  found  due 
within  two  weeks  from  that  time  and  the  other 
half  in  May  then  next  following;  and  where 
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the  answer  farther  alleged  that  the  defendant 
paid  to  the  plaintiff  $20  within  one  week,  which 
the  plaintiff  received,  and  that  in  twelve  days 
from  the  settlement  he  tendered  to  the  plaintiff 
$26,  the  balance  of  the  half  then  due,  which 
balance  he  pays  into  court ;  and  where  the 
plaintiff  replied,  denjing  the  settlement  and 
agreement  and  the  payment  and  the  tender  of 
the  money,  and  also  pleaded  that  the  agreement 
was  without  consideration,  to  which  the  defend- 
ant rejoined  that  there  was  a  good  and  valuable 
consideration  for  the  agreement ;  and  where  the 
court  instructed  the  jury  that  if,  before  the 
plaintiff  commenced  his  action  for  compensa- 
tion, the  parties  met  and  agreed  upon  the 
amount  due,  and  fixed  the  time  when  payment 
should  l>e  made,  such  an  agreement  is  to  be  con- 
sidered an  account  stated,  and  is  valid  in  law  ; 
held,  1.  That  the  answer  of  defendant  was  not  a 
plea  of  accord  and  satisfaction,  but  a  plea  of  an 
account  stated  as  the  amount  to  be  paid,  and 
then  an  agreement  as  to  the  time  of  payment ; 
2.  That  the  agreement  was  not  conditional  in 
its  character.    Cool  v.  Stone,  4  Iowa,  219. 

223.  upon  county  warrants.  The  an- 
swer to  the  petition  in  an  action  on  county  war- 
rants, averred  "  that  the  said  several  warrants 
set  out  therein,  and  each  of  them  were  issued 
without  a  recorded  vote  of  the  board  of  super- 
visors." Held,  1.  That  the  answer  was  insuffi- 
cient inasmuch  as  it  did  not  allege  that  the  war- 
rants in  suit  were  not  issued  for  jury  fees.  (Re- 
vision 1860,  g  321.)  2.  That  if  a  vote  was  actu- 
ally had  by  the  board  of  supervisors,  but  by  an 
omission  of  the  clerk  was  not  recorded,  the 
omission  would  not  invalidate  the  warrants. 
Clark  V.  Polk  County,  19  Iowa,  248. 

224.  for  forcible  entry  and  detainer. 

The  plaintiff's  complaint  alleged  that  defendant 
acquired  possession  of  the  premises  in  contro- 
versy, by  fraud  and  stealth ;  and  the  answer  de- 
nied the  allegations  of  the  petition,  and  set  up 
as  a  defense  a  special  contract ;  it  was  Jield,  1. 
That  a  aemurrer  to  that  portion  of  the  answer 
setting  up  the  special  contract  was  improperly 
sustained.  2.  That  it  was  competent  for  the  de- 
fendant to  show  by  evidence  that  he  entered 
inio  the  possession  with  plaintiffs  consent  un- 
der a  contract  of  purchase.  OlesoA  v.  Hendriek- 
ion,  12  Iowa,  222. 

226. for  hlae  imprisonment.  In  an  ac- 
tion for  false  imprisonment,  the  defendant  may 
justify  by  averring  in  his  answer,  that  he  was 


acting  as  city  marshal,  and  that  the  plaintiff 
was  so  disturbing  a  worshiping  congregation 
as  to  make  his  arrest  necessary ;  and  that  he 
was  only  confined  until  he  became  sufficiently 
sober,  or  until  he  could  be  taken  before  a  magia- 
trate  for  examination.  Hutchison  v.  Sangster, 
4  G.  Gr.  340. 

226.  on  foreign  Judgment.    In  an  action 

upon  a  foreign  judgment,  the  defendant  cannot 
plead  any  defense  which  he  might  have  made 
in  the  former  suit.  In  such  an  action  the  plain- 
tiff can,  by  pleading,  be  compelled  to  show 
enough  of  the  record  ta prove  a  valid  judgment 
recovered ;  but  he  cannot  by  motion  be  obliged 
to  produce  any  particular  part  of  the  record, 
and  where  in  such  an  action  the  defendant  filed 
a  motion  that  the  plaintiff  be  ruled  to  complete 
the  record,  by  filing  a  certain  paper  described 
in  the  motion,  which  motion  was  sustained ;  and 
where  the  paper  not  being  produced  the  court 
rendered  judgment  of  nonsuit  against  the  plain- 
tiff. Held,  that  the  court  erred  in  sustaining 
the  lintotion  and  dismissing  the  suit.  Johnson  db 
Stephens  v.  Butler,  2  Iowa,  586. 

227.  A  plea  in  bar  of  a  suit  commenced  on  a 
judgment  rendered  by  the  court  of  a  sister 
State,  must  deny,  by  clear  and  positive  aver- 
ments, every  fact  which  would  go  to  show  juris- 
diction, whether  .with  reference  to  the  person  or 
the  subject-matter  of  the  suit ;  and  when  there 
is  no  denial  in  the  court  below  of  the  jurisdic- 
tion of  the  court  by  which  the  judgment  was 
rendered,  over  the  subject-matter  of  the  suit, 
the  objection  cannot,  for  the  first  time,  be  raised 
in  the  supreme  court.  Laierett  v.  Cook,  1 
Iowa,  1 ;  SiruMe  v.  Maione,  3  Ibid.  586.  And 
see,  further,  Judomei^t  and  Degbeb,  sub-title 
Foreign  Judgment. 

228.  on    delivery  bond.    In  an  action 

on  a  bond  for  the  re-delivery  of  property  taken 
on  attachment,  a  plea  that  the  property  at- 
tached at  the  time  of  the  levy  did  not  belong  to 
the  defeudant  against  whom  the  attachment  is- 
sued, is  insufficient.  The  answer  must  allege  to 
whom  the  property  did  belong.  BlatcIUey  A 
Simpson  v.  Adair,  5  Iowa,  545. 

229. on  promissory  note.  Pleas  aver- 
ring that  one  of  two  payees  of  a  note  became 
bankrupt  after  the  note  was  made  and  be- 
fore it  was  indorsed  to  the  plaintiff,  are  de- 
fective unless  they  aver  that  the  party  who 
indorsed  the  note  was  not  authorized  to  do  so  ; 
that  the  note  was  or  should  have  been  set  forth 
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in  the  bankrapt's  inventoiy  of  assets ;  and  that 
the  note  was  so  held  as  to  be  vested  by  virtue 
of  the  decree  in  the  assignee  of  the  bankrupt, 
or  that  he  otherwise  acquired  an  interest  or  con- 
trol over  the  note.  FuUtoeUer  v.  Singer,  2  Gt. 
Gr.  872. 

230.  It  is  not  sufiident  notice  of  special  mat- 
ter, in  defense  of  an  action  under  the  statute,  to 
state  "  that  the  note  had  been  given  for  a  claim 
of  public  land  belonging  to  the  government  of 
the  United  States  on  which  there  was  no  im- 
provement, or  that  there  was  no  consideration 
for  the  note ;  or  that  the  consideration  had 
wholly  failed."  The  notice  should  specially 
point  the  particular  matter  relied  upon  in  de- 
fense of  the  action.    OAambera  v.  Games,  2  Gt. 

Or.  820. 

231. fraud.    A  general  plea  of  fraud  to 

an  action  of  assumpsit  on  a  note,  etc.,  is  good. 
Hampton  v.  Pierce,  Mor.  489. 

232.  In  an  action  on  a  promissory  note,  a 
general  allegation  that  "  said  note  was  obtained 
by  fraud,"  is  sufficient.  Hildreth  v.  Tamlinson, 
2  G.  Gr.  860  ;  Strauser  v.  Johnson,  2  Ibid.  873. 

233.  A  pleading  in  an  action  by  an  assignee 
on  a  negotiable  instrument  which  alleges  that 
it  was  obtained  by  fraud  and  misrepresentations, 
but  does  not  charge  the  plaintiff  with  notice,  or 
that  he  received  the  instrument  after  maturity, 
will  not,  though  sustained  by  proof,  throw  upon 
the  plaintiff  the  burden  of  showing  that  he  is  a 
bona  fide  holder.  Clapp  v.  Cedar  County,  5  Iowa, 
16.     Compare  with  Lane  v.  KreUe,  22  Ibid.  899. 

234.  An  answer  setting  up  as  a  defense  to  a 
promissory  note,  that  it  was  obtained  by  false 
representations  relating  to  the  property  which 
was  the  consideration  thereof,  should  also  aver 
that  the  defendant  has  offered  to  rescind  by 
tendering  the  property  back  to  the  plaintiff. 
Donahue  v.  Prosser  dbJone^,  10  Iowa,  276. 

236.  In  a  plea  to  an  action  on  a  promissory 
note,  it  was  alleged  that  "  the  note  was  obtained 
by  fraud  and  misrepresentation,"  held,  th&t  the 
allegation  of  fraud  was  sufficient.  Hildreth  v. 
Tomlinson,  2  G.  Gr.  860 ;  Strauser  v.  Johnson, 
Ibid.  873,  and  see,  further,  §  58  et  seq.,  ante. 

236. evidence.     In  an  action  on  a  note 

given  for  fruit  trees,  the  defendant  answered, 
averring  that  the  trees  were  to  be  delivered  to 
defendant  in  good  condition  in  this  State,  and 
were  shipped  at  the  risk  of  plaintiff  and  in  his 
own  name.  It  was  then  averred  that  the  trees 
were  frozen  and  damaged  while  in  plaintiff's 


possession  and  owing  to  his  neglect.  On  the 
trial,  defendant  introduced  evidence  tending  to 
show  that  the  trees  were  improperly  packed  and 
boxed,  to  which  plaintiff  objected,  on  the  ground 
that  such  evidence  was  not  admissible  under  the 
issue  joined.  Held,  that  the  evidence  was  ad- 
missible under  the  averments  of  the  answer. 
Ph4Bnix  V.  Lamb  et  al.,  29  Iowa,  852. 

237.  An  answer  in  an  action  in  a  promissory 
note  denying  "  that  plaintiff  holds  against  him 
any  such  notes  as  were  described  in  his  peti- 
tion." Held,  that  the  denial  relates  to  the  time 
of  the  commencement  of  the  action,  and  means 
only  that  the  plaintiff  held  no  such  notes  as 
were  described  at  that  time.  Allen  v.  Newberry^ 
8  Iowa,  65. 

238.  A  denial  contained  in  the  answer  in  ac- 
tion upon  a  promissory  note  of  all  indebtedness 
to  plaintiff  as  claimed  by  him  in  the  petition,  or 
in  any  sum  whatever,  is  not  sufficient  to  put  in 
issue  the  execution  of  the  note.  Morton  v. 
Coffin  et  al.,  29  Iowa,  285. 

239.  When,  in  an  action  on  a  promissory  note 
commenced  in  the  name  of  the  payee,  the  de- 
fendant relies  upon  the  fact,  that  the  payee  of 
the  note  has  transferred  the  note,  he  should 
plead  affirmatively  that  the  note  was  the  prop- 
erty of  another,  naming  him,  and  that  such 
other  person  is  the  real  party  in  interest.  Allen 
V.  Newberry,  8  Iowa.  65. 

240.  In  an  action  on  a  note  payable  in  lum- 
ber, an  allegation  that  the  maker  was  ready 
merely  at  the  time  and  place  named  in  the  note, 
to  make  payment  is  no  defense.  He  must  aver 
that  he  offered,  or  set  apart  and  designated  the 
property,  or  what  is  equivalent  thereto.  Spafford 
V.  Stutzman,  9  Iowa,  128. 

241. of  replevin.  An  answer  to  a  peti- 
tion in  replevin,  after  denying  the  averments  of 
the  petition,  alleged,  in  reference  to  the  property 
described  in  the  petition,  "  that  he,  the  said  de- 
fendant, is  rightfully  entitled  to  the  property, 
and  to  the  possession  thereof."  Held,  that  this 
allegation  is  not  new  matter,  and  amounts  to 
nothing  more  than  a  cumulative  responsive  de- 
nial of  plaintiffs  rights,  and  need  not  be  specifi- 
cally denied  under  sections  1741  and  1742  of  the 
Code  of  1851.     Hunt  v.  Bennett,  4  G.  Gr.  512. 

242.  — "  on  delivery  bond.  A  special  plea 
to  an  action  on  a  delivery  bond  is  good,  which 
alleges  that  a  judgment  in  rem  had  been  ren- 
dered against  particular  property,  and  that  in- 
stead of  taking  the  property  so  held  for  the  debt, 
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the  sherift'  levied  upon  other  property  not 
affected  by  the  judgment ;  as  the  levy  was  un- 
authorized and  void,  the  sheriff  had  no  authority 
to  exact  a  delivery  bond,  and  the  obligors  were 
under  no  legal  restraint  to  replace  the  property 
in  his  possession.  Humphreys  et  al.  v.  Humph- 
reys, 1  Q.  Qr.  477. 

243.  A  plea  in  an  action  on  a  delivery  bond, 
that  the  sheriff  was  not  in  attendance  at  the 
time  and  place  designated  for  the  delivery  of 
the  property,  is  not  sufficient.  Ibid, 

244.  In  an  action  on  a  delivery  bond,  a  plea 
is  good  which  alleges  that  the  judgment  was 
rendered  under  the  valuation  law,  and  that  the 
sheriff  did  not,  as  required  by  that  law,  take  to  his 
assistance  two  disinterested  persons  to  estimate 
the  value  of  the  property  levied   upon.  Ibid. 

246.  In  action  of  right.  A  plea  of  title  con- 
templated by  the  statute  is  such  only  as  may 
be  legitimately  pleaded  specially  in  contra- 
distinction to  the  general  issue.  Sage  db  Co. 
V.  Kee^ecker,  Mor.  338. 

246.  homestead.     When    the  plaintiff 

in  an  action  of  right  claims  the  property  in 
controversy  under  an  execution,  and  the  de- 
fendant claims  that  it  was  exempt  from  such 
sale  because  it  was  a  homestead,  he  is  required 
to  set  out  and  allege  the  facts  which  gave  it 
the  homestead  character.  Hdfenstien  db  Qare  v. 
Cave,  3  Iowa,  290. 

247.  In  an  action  of  right  the  defendant  can- 
not in  his  answer  set  up  a  title  for  the  plain- 
tiff and  plead  to  it,  and  compel  the  plaintiff  to 
take  issue  on  the  title  thus  set  up.  OUUs  v. 
Black,  6  Iowa,  439. 

248.  In  an  action  of  right  it  is  the  duty  of 
the  defendant  to  admit  or  deny  the  claim  of 
the  plaintiff  and  set  up  his  own.  Ibid. 

249.  — ^  statute  of  limitationa.  When  a 
party  claims  title  to  real  estate  by  virtue  of  oc- 
cupancy and  actual  adverse  possession,  he  should 
aver  upon  what  right  of  possession  he  relies. 
Ibid. 

260.  OooQpying  claimant.  When  a  party 
claims  a  right  under  the  occupying  claimant's 
act,  he  should  show  how  that  act  creates  a 
title  originally  and  the  facts  and  circum- 
stances which  show  how  the  right  could  accrue 
to  the  party  claiming  it.  Ibid. 

261.  In  action  of  trespaas.  A  defendant  in 
an  action  of  trespass,  wishing  to  protect  him- 
self by  his  right  of  possession  to  the  locus  in 


qttOy  by  a  title  less  than  freehold,  moat  plead 
the  general  issue.  Sage  dt  Co.  v.  Keesecker, 
Mor.  838. 

262.  Treapasi.  A  mere  right  of  possession 
does  not  warrant  a  plea  of  title  in  an  action  of 
trespass.  Ibid. 

263.  Denial  of  amignment.  The  petition  in 
an  action  on  a  judgment  by  an  assignee  thereof 
alleged  that  it  was  assigned  in  writing  by  tho 
judgment  plaintiff,  to  the  plaintiff  in  suit,  and 
set  out  a  copy  of  the  alleged  assignment. 
Held,  that  it  was  not  sufficient  to  deny  merely 
that  the  judgment  had  been  assigned;  that 
the  answer  should  deny  specifically  the  execu- 
tion of  the  written  assignment.  Cottle  v.  Cde 
db  Cole,  20  Iowa,  481. 

264.  Former  adjudication.  When  a  party 
pleads  a  former  adj  udication  of  the  matter  in 
controversy,  he  should  bring  into  court  and 
make  profert  of  an  exemplification  or  tran- 
script of  the  former  cause,  and  thus  make  it 
a  part  of  his  case.  If  he  does  not  do  so  hi& 
adversary  may  take  exception  to  the  pleadings^ 
but  is  not  obliged  to  do  so.  CampbeU  v.  Ayers,. 
6  Iowa,  839. 

266.  It  is  not  true,  in  all  cases,  that  in  order 
to  plead  a  former  judgment  in  bar  of  a  subse- 
quent suit,  both  parties  and  all  the  parties  must 
be  identically  the  same.  Davis  v.  Millburn,4 
Iowa,  246. 

266.  To  make  a  prior  adjudication  available 
as  a  plea  in  bar  of  a  cause  of  action  or  defense* 
it  must  be  set  up  as  such  in  the  pleadings. 
Van  Ormmn  v.  Spafford  db  Clark^  16  Iowa,  186. 

267.  Action  oh  Judgment  A  plea  in  bar 
should  not  look  beyond  the  judgment  on  which 
the  action  is  brought.  Jackson  v.  Fletcher  dt 
BuUer,  Mor.  230. 

d.  Set-of. 

(1)  Generally. 

268.  Nature  oL  A  set-off  is  in  the  nature  of 
a  cross-action,  and  is  not  a  defense.  To  enable 
a  party  to  use  a  set-off  it  must  exist  in  his  own 
favor  and  not  in  favor  of  a  third  party.  Heed 
V.  Darlington,  19  Iowa,  349. 

269.  A  set-off  is  not  a  defense  to  an  action 
and  should  be  pleaded  separately.  Bowen  db 
King  v.  Hall,  4  Iowa,  430 ;  Lems  v.  Denton,  13 
Ibid.  441. 

260.  Set-off  in  actions  on  contracts  pertains  to 
the  remedy  and  is  governed  by  the  lex  fori, 
Savery  v.  Savery,  3  Iowa,  274. 
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261«  When  it  may  be  pleeded.  A  defendant 
may  properly  plead  as  a  set-off  or  croBs-demand, 
an  account  which  he  in  fact  owned  at  the  time 
of  the  commencement  of  the  action,  though  the 
written  assignment  of  it  from  the  person  of 
whom  he  purchased  it  purported  to  he  subse- 
quent to  that  date.    West  v.  Moody,  83  Iowa,  137. 

262.  The  defendant,  in  a  civil  action,  may  set- 
off against  the  plaintiff's  demand  any  claim 
held  by  him  at  the  date  of  the  oonmiencement 
of  the  suit  which  would  have  been  the  subject 
of  an  action  against  the  plaintiff.  Reed  v.  (Jh/ubb 
Bros.,  Barrows  dh  Co.,  0  Iowa,  178. 

263.  TorL  Under  section  1740,  Ck)de  of  1851, 
claims  for  damages  arising  from  a  tort,  as  well 
as  those  for  money  due  on  contract,  might  be 
pleaded  as  set-off.  Lowe,  C.  J.,  dissenting. 
Campbell  v.  Fox,  11  Iowa,  318.  While,  strictly 
speaking,  this  could  not  be  done  as  a  set-off,  un- 
der section  2886  of  the  Revision  of  1860,  providing 
that  a  set-off  can  only  be  pleaded  in  an  action 
founded  on  contract,  and  that  it  must  itself  be 
founded  on  contract,  yet  it  might  be  as  a  cross- 
demand  under  section  2891  of  the  Revision,  and  as 
a  counter-claim  under  section  2659,  Code  of  1873. 

264.  How  pleaded.  A  set-off  must  be  pleaded 
at  the  time  the  answer  is  filed.  A  set-off  not 
then  pleaded  cannot  be  proved  on  the  trial.  Lord 
V.  Ellis,  9  Iowa,  301. 

266.  Matters  of  setoff  should  be  pleaded 
entirely  separate  from  matters  of  defense. 
Freeman  v.  Fleming,  5  Iowa,  460. 

266.  A  set-off  pleaded  with  a  general  denial 
in  an  answer,  but  in  a  separate  and  district 
division  thereof,  is  not  a  valid  ground  of  objec- 
tion to  the  pleading,  or  to  evidence  offered  to 
sustain  the  same.    Pike  v.  King,  16  Iowa,  49. 

267.  Proof  of  a  set-off  may  be  excluded, 
unless  defendant  has  filed,  with  his  plea,  the 
particulnr  items  of  his  demand.  Chambers  v. 
C7<WMev,  2G.  Gr.320. 

268.  Pleadings  verified.  A  set-off  is  not  a 
pleading  within  the  meaning  of  section  1745  of 
the  Code  of  1851,  and  when  sworn  to,  even  as 
an  answer  demanded  under  oath,  has  no  weight 
as  evidence.     Ihrifl  v.  Redman,  13  Iowa,  25. 

269.  Will  be  taken  as  tme  when  not  replied 
to.  A  plea  of  set-off  when  not  replied  to  is  to 
be  taken  as  true.  Innes  db  Co,  v.  Krysher  db 
Munn,  9  Iowa,  295. 

See,  farther,  sub-title  RbfucatiON,  herein. 


(2)  In  actions  at  law. 

270.  Damages.  In  an  action  upon  an  agree- 
ment where  each  party  had  sustained  damages 
by  a  failure  of  the  other  to  perform,  the  defend- 
ant's right  to  damages  may  be  set  off  against  the 
plaintiffs,  and  it  is  error  in  the  court  to  exclude 
evidence  tending  to  prove  the  defendant's  right 
to  damages.  Logan  v.  Tibbott  et  cU,,  4  G.  Gr. 
389. 

271. sustained  by  breach  of  warranty. 

Damages  sustained  by  reason  of  a  breach  of 
warranty  of  property  may  be  pleaded  as  a  set- 
off in  an  action  on  promissory  notes  executed 
therefor.  The  maker  of  the  notes,  who  is  the 
warrantee,  will  not  be  driven  to  a  separate  ac- 
tion. Donafvae  v.  Prosser  dt  Jontss,  10  Iowa, 
276. 

272. by  wrongful  suing  out  of  attach- 
ment. Where,  in  an  action  commenced  by  at- 
tachment, the  defendant,  after  denying  the  facts 
averred  by  the  plaintiff  on  which  the  attachment 
was  prayed,  alleged  that  he  had  suffered  dama- 
ges to  the  amount  of  $1,000.  for  the  wrongful 
suing  out  of  the  writ,  which  damages  he  claimed 
should  be  allowed  by  way  of  recoupment  to 
plaintiffs  claim ;  to  which  answer  a  demurrer  waa 
sustained.  Held,  that  the  facts  relied  upon  by 
defendant  were  not  stated  with  sufficient  cer- 
tainty and  distinctness  to  constitute  a  plea  of 
set-off.    Sample  v.  Griffeth,  5  Iowa,  376. 

273.  Claim  arising  on  contract  A  defendant 
may  plead  as  a  set-off  or  counter-claim  against  a 
plaintiff,  a  claim  arising  on  contract  which  would 
constitute  in  his  favor  a  cause  of  action  against 
the  plaintiff,  and  others  jointly  bound  with  him. 
Redman  dk  Fear  v.  Malmn  db  Cloud,  23  Iowa, 
296. 

274.  Defects  in  work.  A  mere  right  to  a  re- 
duction of  plaintiffs  demand,  in  consequence  of 
defects  in  the  work,  for  which  it  was  charg^, 
is  not  a  demand  which  can  be  brought  in  as  a 
set-off  against  plaintiffs  demand.  Crookshank 
et  a\.  V.  MaWory,  2  G.  Gr.  257. 

(3)  In  equity. 

276.  In  case  of  insolvency.  In  case  of  mu- 
tual debts  in  the  same  right,  the  insolvency  of 
either  party  entitles  the  other  to  set  off  his  debt 
against  the  insolvency  of  the  other  party.  Davis 
et  al.  V.  Milbum,  3  Iowa,  163. 

276.  Joint  and  separate  debts.  While  courts 
of  equity  hold  that  joint  and  separate  debts  can- 
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not  be  set  off  against  each  other,  yet  it  has  been 
held  that  where  there  in  some  new  equity  to 
justify  it  as  circumstances  showing  fraud,  or 
where  the  parties  seeking  relief  are  only  surety 
for  a  debt  really  separate,  there  may  be  such 
set-off.  Ibid. 

277.  Courts  of  equity  follow  the  law  in  regard 
to  matters  of  setoff,  unless  there  is  some  inter- 
vening equity  going  beyond  the  statute  which 
constitutes  the  basis  of  set-off.  At  law  such 
equity  arises  only  when  mutual  equities  between 
parties,  and  where  existing  debt  on  one  side, 
which  constitutes  the  ground  for  a  credit  on  the 
other,  or  where  an  expressed  understanding  that 
the  existing  debt  shall  be  a  set-off  pr<?  tanto 
between  the  parties.  The  mere  existence  of 
distinct  debts  without  mutual  credit  will  not 
give  a  right  of  set-off  in  equity.  Davis  et  al.  v. 
Milbum,  8  Iowa,  163. 

278.  Unliquidated  claim.  When  no  special 
equities  intervene,  a  court  of  equity  will  not 
refuse  relief  by  way  of  set-off  on  the  ground  that 
the  claim  sought  to  be  set  off  is  unliquidated,  but 
will  allow  plaintiff  to  have  his  damages  ascer- 
tained, and  when  so  ascertained  will  allow  the 
same  to  be  set  off  pro  tanto  against  the  claim 
of  the  other  party.  Ibid. 

IV.  The  Replication. 
a.  Prior. to  Revision  <?/1860. 

279.  A  replication  under  oath  to  an  answer 
calling  for  a  sworn  replication  need  not  contain 
more  than  a  reference  to  the  specific  allegations 
contained  in  the  answer.  McConoughey  v.  Weider, 
2  Iowa,  408, 

280.  By  sections  1744,  1745  and  1746  of  the 
Code  of  1851,  the  replication  may  be  required  to 
be  under  oath,  but  in  all  other  respects  it  need 
not  differ  from  that  provided  for  in  the  sections 
immediately  preceding.  Ibid. 

281.  evasive  replication.  Where  the  re- 
plication under  oath  is  evasive  or  fails  to  deny  or 
respond  to  the  allegations  contained  in  the  plead- 
ing to  which  it  professes  to  respond,  the  saice 
consequences  follow  that  are  contemplated  by 
section  1742  of  the  Code  of  1851.  Ibid. 

282.  A  replication  under  oath,  which  neither 
admits  nor  denies  the  facts  stated  in  the  plead- 
ing to  which  it  is  a  reply,  and  in  which  the 
party  making  it  alleges  that  he  possesses  no 
knowledge  and  has  no  means  of  knowledge  as 
to  such  facts,  and  calls  upon  the  opposing  party 


to  prove  the  facts  stated  in  the  answer,  is  not 
testimony  upon  the  facts  in  controversy,  and 
cannot  have  the  same  effect  as  the  testimony  of 
a  witness.     Bacon  v.  Lee  dk  Gray,  4  Iowa,  490. 

283.  A  replication  under  oath  to  matters 
stated  in  the  answer,  and  to  which  no  such  reply 
was  called  for,  is  not  evidence  for  the  party 
making  such  replication.  Ibid. 

284.  But  where  the  answer  or  replication  of 
a  party  is  required  to  be  made  under  oath,  as  to 
any  matter  stated  in  the  previous  pleading  and 
responsive  to  it,  such  answer  or  replication  is 
evidence  conclusive  in  favor  of  the  party  making 
the  same  as  to  the  matters  of  fact  about  which 
the  opposite  party  seeks  a  disclosure,  unless  it 
is  overcome  by  the  testimony  of  two  witnesses, 
or  by  one  witness  corroborated  by  other  circum- 
stances and  facts,  which  give  to  such  testimony 
a  greater  weight  than  such  answer  or  replica- 
tlon,  or  which  are  equivalent  in  weight  to  one 
witness.  Ibid. 

b.  Subsequent  to  Revision.* 

285.  A  replication  is  not  necessary  to  an  an- 
swer in  which  no  affirmative  relief  is  sought, 
but  which  pleads  matters  merely  in  defense  of 
the  plaintiff's  claim.  Finley  v.  Brown  et  al.,  22 
Iowa,  538 ;  Allison  d  Crane  v.  King,26  Ibid.  56 ; 
StewaH  v.  Sines  db  Eames,  88  Ibid.  60 ;  Savery  v. 
Browning,  18  Ibid.  246 ;  Smith  v.  Milbum,  17 
Ibid.  80. 

♦  The  following?  are  the  provisions  of  the  Re- 
vision of  1860,  relating  to  the  replication .  They 
have  been 'republished  with  some  chniiges  as 
section  2665,  el  aeq..  Code  of  1873,  p.  451. 

Section  2895.  There  shall  be  no  reply  except  upon 
the  alleffations  of  a  counter-claim,  or  set-off,  or  cross- 
demand,  in  the  answer. 

Sec.  2896.  When  the  answer  contains  new  matter 
const!  tutini?  a  set-off,  counter-claim  or  cross-demand, 
the  plaintiff  may  reply  to  such  matter.  1.  Denying 
f^enerally  or  specifically,  each  allefration  controverted 
by  him,  or  any  knowledge  or  information  thereof, 
sufficient  to  form  a  belief  as  In  case  of  answer  ;  or, 
2.  He  may  allege  in  concise  and  ordinary  language, 
any  new  matter  not  inconsistent  with  tne  petition, 
constituting  a  defense  to  the  set-off,  counter-claim 
or  cross-demand. 

Sec.  2897.  Anv  number  of  defenses,  negative  or  af- 
firmative, are  pleadable  to  a  set-off,  counter-claim  or 
cross-demand. 

Sec.  2898.  All  the  negative  matter  of  the  reply, 
whether  wholly  or  partly  so,  shall  be  stated  in  one 
division,  and  each  affirmative  matter  of  defense  in 
the  reply,  shall  be  sufficient  in  itself,  and  must  intel- 
ligibly refer  to  the  part  of  the  answer  to  which  it  Is 
intended  to  apply.  A  division  of  equitable  matter 
must  also  be  separated  into  paragraphs  and  num- 
bered as  required  in  case  of  such  matter  in  the 
answer. 

Sec.  2899.  When  the  facts  stated  in  the  reply  do  not 
amount  to  a  sufficient  defense,  the  defendant  may 
demur,  subject  to  the  same  requirements  of  cer- 
tainty in  statements  of  grounds  thereof,  as  obtain  In 
demurrer  to  the  petition. 
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286.  Where  an  answer  pleads  new  affirmatiye 
matter  as  a  defense,  but  does  not  set  up  any 
counter-claim,  setoff  or  cross-demand,  no  repli- 
cation is  necessary  under  our  system  of  plead- 
ing. An  issue  is  formed  on  tlie  averments  of 
tlie  answer  by  operation  of  law,  and  the  plain- 
tiff may  meet  it  by  any  evidence,  either  negative 
or  affirmative,  or  both,  that  will  defeat  its  effect. 
JBarg&r  v.  Fa/rrU  A  Wilmer,  84  Iowa,  228. 

287.  Nor  is  it  necessary  under  this  rule  for 
the  plaintiff  to  amend  his  petition  so  as  to  set 
up  fraud  as  a  defense  to  the  matters  contained 
in  the  answer.  Ibid, 

288.  The  allegation  of  new  matter  in  an  an- 
swer not  in  the  nature  of  a  cross-action  is  to  be 
deemed,  without  a  replication,  as  controverted 
by  a  general  denial  or  by  matter  in  avoidance, 
%nd  under  an  issue  thus  joined  the  plaintiff  may 
>rove  facts  not  set  out  in  the  pleadings,  but 
which  would  tend  to  obviate  or  avoid  the  legal 
effect  of  the  special  matter  set  out  in  the  answer. 
Davenport  Savings  Fund  and  Loan  Association 
V.  The  North  American  Fire  Insurance  Co,,  16 
Iowa,  74. 

289.  Fraud.  It  is  not  necessary  for  a  plain- 
tiff, in  order  to  avoid  on  the  ground  of  fraud  a 
defense  to  which  no  replication  is  allowed  by  our 
practice,  to  amend  his  petition  and  set  up  the 
fraud.  Noble  v.  T?te  Steamboat  Northern  Illinois, 
28  Iowa,  109. 

290.  Fonner  acUudlcation.  A  replication  is 
allowable  only  when  a  counter-claim,  set-off 
or  cross-demand  is  alleged  in  the  answer ;  and 
it  is  not  necessary  to  set  up  a  former  adjudica- 
tion specially  as  a  replication  to  defendant's 
answer  to  lay  the  foundation  for  evidence 
thereof  responsive  to  the  defense  set  up  by 
such  answer.  Carleton  v.  Byington,  24  Iowa, 
172. 

c.  Generally. 

291.  Sufficiency  of  deniaL  A  replication  is 
demurrable  if  it  does  not  traverse  the  material 
allegations  of  the  plea.  Roberts  v.  Albright,  2 
O.  Gr.  120. 

292. A  replication  which  states  the  title 

of  the  cause,  before  what  court  pending,  and  the 
time,  and  then  contains  the  following  allega- 
tions, to  wit :  "  Now  comes  the  plaintiff  A  B 
and  denies  owing  the  defendant  G  D  (here  state 
the  amount  claimed  by  the  other  party),  or  any 
sum  as  alleged  by  the  defendant,"  and  which  is 
signed  by  the  plaintiff  or  his  attorneys,  is  a  suf- 
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ficient  denial  of  a  set-off  filed  by  the  defendant. 
Godfrey  v.  Cruise,  1  Iowa,  92. 

293.  A  replication  is  not  necessary  to  com- 
plete the  issue  where  it  is  fully  joined  by  peti- 
tion and  answer.    Ford  v.  Weseott,  8  Iowa,  286. 

294.  Where  the  plaintiff,  in  the  trlAl  of  a 
cause,  treats  his  replication  as  denied,  he  cannot, 
after  verdict,  claim  that  it  should  have  been 
taken  as  true.  JBendrieks  v.  Bippy  et  al„  9 
Iowa,  851. 

V.  Deicubbbb.* 
a.  Ingsfieral, 

296.  Bffect  of.  A  demurrer  admits  all  facts 
set  out  in  the  pleading  against  which  it  is  di- 
rected, which  are  well  pleaded.  Lyon  v.  CKeU, 
14  Iowa,  238 ;  Hartford  Bank  v.  Green,  Thomas 
df  Co.,  11  Ibid.  476;  BdbbiU  v.  Walters,  8  G.  Gr. 
564 ;  Merritt  v.  Daniels,  10  Iowa,  196 ;  SHeeth  v. 
Murphy,  Mor.  821.  But  it  does  not  admit  the 
correctness  of  the  conclusions  of  law  therein  set 
out.    Smith  V.  Henry  County,  15  Iowa,  885. 

♦  The  following  are  the  provisions  of  the  Re- 
vision of  1860,  respectiuf^  demurrer.  They  are 
with  some  changes,  reprinted  as  section  2648, 
et  iieq.y  Code  of  1873,  p.  440. 

Section  2876.  The  defendant  may  demur  to  the  pe- 
tition only  where  it  appears  on  its  face,  either, 

1.  That  the  court  has  no  Jurisdiction  of  the  person 
of  the  defendant  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue  ; 
or, 

d.  That  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiffs  or 
defendants;  or, 

6.  That  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  or  that  it  states  some 
fact  which  avoids  the  cause  of  action ;  or, 

G.  For  causes  stated  in  sections  2Ui8,  3920,  2061,  2968, 
of  this  chapter. 

(The  sections  here  referred  to  are  as  follows ) : 

Sec.  2918.  If  the  action,  set-off,  counter-claira,  or 
cross-demand,  is  founded  on  an  account,  a  bill  of 
particulars  must  be  incorporated  into,  or  attached 
to,  and  filed  with  the  pleading,  or  sucii  pleading  will 
be  demurrable,  and  if  not  incorporated  into  it.  must 
be  verified  by  the  pleading.  And  if  the  same  be  not 
a  statement  of  such  particulars  as  may  ba  necessary 
to  give  the  court  and  the  other  party,  reasonable 
knowledge  of  the  nature  and  the  grounds  of  the 
cause  uf  action,  set-off,  counter-claim  or  cross-de- 
mand, the  court  may,  on  motion,  order  it  to  be  made 
more  speciflc.  Such  a  bill  of  particulars  shall  be 
deemed  a  part  of  the  pleadings  to  which  it  is  an- 
nexed, and  shall  be  answered  or  replied  to  as  such, 
and  as  such  siiall  define  and  limit  the  proof,  subject, 
however,  to  amendment  as  hereafter  provided.  The 
items  of  a  bill  of  particulars  shall  be  consecutively 
numbered,  and  the  party  adverse  shall  answer  spe- 
ciflcallv  every  item  :  but  he  may  make  one  and  the 
same  allegation  or  denial  concerning  anv  number  of 
items  to  which  such  allegation  or  denial  is  applica- 
ble, specifying  the  number  of  the  items  thus 
answered  together,  when  less  than  the  whole. 

Sec.  2920.  If  the  action,  set-off,  counter-claim  or 
cross-demand  is  founded  on  a  note,  bill,  bond,  or 
other  writing,  as  evidence  of  indebtedness,  the  orig- 
inal or  a  copy  thereof  must  be  set  out  in  or  annexed 
to  the  pleading,  if  in  the  power  of  the  party  to  pro- 
cure It.  If  not  so  done,  the  reason  thereof  must  be 
stated  in  the  pleading.  If  there  be  no  such  copy  so 
set  out  or  annexed,  and  no  sufficient  reason  stated 
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296.  A  demurrer,  so  far  as  it  is  an  admis- 
sion at  all,  is  BO  of  that  only  which  is  well 
pleaded,  and  one  of  its  oflOices  is  to  inquire 
whether  the  matter  is  well  pleaded,  or  can  be 
pleaded.  Harking  v.  Edwards  <£  Twmert  1 
Iowa,  426. 

297.  Requisites  of.  A  demurrer  should  spec- 
ify the  precise  grounds  of  objection  to  the 
pleading,  and  a  demurrer  not  thus  specific  should 
be  disregarded  by  the  court.  Jones  v.  BrunskiU, 
18  Iowa,  129 ;  Cole  v.  Porter,  4  G.  Gr.  510 ;  Bab- 
bitt V.  Walters,^  Ibid.  664 ;  Benliam  v.  Tlu  State, 
1  Iowa,  542 ;  Danforth,  Davis  dt  Co.  v.  Carter  <& 
May,  Ibid.  546;  Crittenden  v.  Steele,  8  G.  Gr. 
538. 

298.  A  demurrer  should  employ  language 
which  will  point  to  the  fact  upon  which  it  is 
claimed  that  the  court  has  no  jurisdiction,  or 
that  ho  sufiOicient  cause  of  action  has  been  stated, 
but  it  is  not  necessary  to  state  the  reasons 
which  lead  the  mind  of  the  pleader  to  this  con- 
clusion. The  Davenport  Oasiight  db  Coke  Co, 
V.  Tfie  City  of  Davenport,  15  Iowa,  6. 

299.  Indefinite  demuzrer.  Where  a  de- 
murrer to  a  petition  at  law  sets  out  two  causes : 
"  that  the  matters  set  forth  in  said  petition  do 
not  constitute  any  cause  of  action  against  the 
defendant ;  and  that  said  petition  does  not  show 
such  a  state  of  facts  as  will  justify  the  court  in 
granting  any  relief  by  judgment  or  otherwise, 
to  said  plaintiJBT/'  it  was  held,  that  it  should  have 
been  disregarded  by  the  court.  McKella/r  et  al. 
V.  Stout,  13  Iowa,  487. 

300. to  indictment.  A  demurrer  to  an 

indictment,  on  the  ground  that  it  is  insufficient 
in  law  to  compel  the  defendant  to  further  an- 
swer thereto,  is  entirely  too  general.  Benham 
T.  The  State  of  Iowa,  1  Iowa,  643 ;  The  State  y, 
Gfroome,  10  Ibid.  809. 

301.  A  demurrer  to  an  indictment,  on  the 
ground  that  there  is  no  criminal  offence  known 
to  the  law  charged  in  said  indictment,  if  designed 
to  raise  the  question  whether  the  offense  charged 

for  such  oraiasion,  It  will  be  sufficient  ground  for  a 
demurrer  to  such  pleading. 

Sbg.  2961.  When  a  pleading  shows  affirmatively, 
that  its  cause  of  claim  Is  barred  by  the  statute  of 
limitations.  It  may  be  assailed  by  demurrer. 

Sec.  2963.  When  any  pleadinflr  shows  affirmatively, 
that  its  cause  of  claim  should  oe  evidenced  by  writ- 
ing, according  to  the  law  of  evidence,  and  that  the 
same  is  not  so  evidenced,  it  may  be  assailed  by  de- 
murrer. 

Sec.  28T7.  The  demurrer  must  distinctly  specify 
and  consecutively  number  as  the  grounds  of  objec- 
tion, some  matter  of  error,  Intended  to  be  argued  as 
a  defect  in  the  pleading ;  unless  it  do  so  it  shall 
be  disregarded ;  and  it  shall  not  be  enough  to  state 


is  punishable  by  our  law,  may  be  sufficiently 
specific,  but  under  such  a  general  specification 
the  demurrer  cannot  be  permitted  to  point  out 
particular  defects  in  an  indictment  which 
charges  an  offense  punishable  under  the  law, 
although  it  may  be  technically  defective.  Ibid. 

302.  A  question  which  strikes  at  plaintifif  >» 
cause  of  action  should  be  presented  by  de- 
murrer, and  not  by  motion  in  arrest  of  judg- 
ment.    Veach  v.  Thompson  et  al.,  15  Iowa,  880. 

303.  Standing  upon  demmrer.  It  is  necessary 
for  the  plaintiff,  if  he  would  make  his  excep- 
tion to  the  overruling  of  a  demurrer  to  the 
answer  available,  to  announce  to  the  court,  and 
have  an  entry  upon  the  record,  or  to  take  a  bill 
of  excAptions,  showing  that  he  elected  to  stand 
upon  the  demurrer.  Wilcox  v,  McGune,  21  lowa^ 
294 :  Plummer  v.  Roads,  4  Ibid.  587. 

304.  Judgment  on  demuzrer.  When  the 
answer  set  up  a  complete  defense  to  the  action, 
and  the  plaintiff  demurred  thereto,  and  upon  the 
same  being  overruled,  abided  thereby,  and  re- 
fused to  plead  over,  it  was  h^d,  that  the  court 
did  not  err  in  rendering  judgment  for  the  de- 
fendant without  a  trial  upon  the  issues  of  fact. 
Simeral  v.  Tlie  Dubuque  MiUual  Mre  Ins.  Co. 
18  Iowa.  319. 

306.  If,  upon  the  overruling  of  a  demurrer  to 
the  petition,  the  defendant  fails  to  plead  over, 
a  decree  may  be  rendered  against  him  as  upon 
default.  Brown  y.MdUyi^,^^  Iowa,  469;  Bridge, 
Beach  &  Co.  v.  Livingston  et  al,,  11  Ibid.  59. 

306.  But  final  judgment  should  not  be  ren- 
dered for  the  plaintiff  without  evidence  sustain- 
ing his  cause  of  action.  Musser  dt  Co,  v.  Hobart 
et  al.,  14  Iowa,  248. 

307.  Trial  after  ruling  on  demuzrer.    The 

overruling  of  a  demurrer  to  an  answer  does  not 
conclude  the  plaintiff  from  contradicting  the 
allegations  of  the  answer  by  evidence,  upon  a 
trial  of  the  issues  of  fact.  Standish  v.  Dow  et 
al.,  21  Iowa,  863. 


the  objection  in  the  terras  of  the  preceding  seotion, 
except  that  a  demurrer  to  an  equitable  petition  for 
the  fifth  reason  of  section  1^76  may  be  stated  in  the 
terms  thereof. 

Seo.  2878.  When  any  of  the  matters  enun^erated  in 
section  2876  do  not  appear  on  the  face  of  the  petition, 
the  objection  may  be  taken  by  an  answer.  If  no  such 
objection  is  taken  either  by  demurrer  or  answer,  the 
defendant  shall  be  deemed  to  have  waived  the  same 
except  only  the  objection  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  aotiout 
or  states  a  fact  which  avoids  the  causQ  of  action. 

Sec.  2870.  The  defendant  may  demur  to  one  or 
more  causes  of  the  several  causes  of  actions  alleged 
in  the  petition  and  answer,  as  to  the  residue. 
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308.  Second  demurrer.  An  appearance  and 
the  filing  of  a  demurrer  to  plaintiff's  petition 
by  an  attorney  who  was  not  authorized  to  repre- 
sent the  defendant,  does  not  deprive  such  de- 
fendant of  the  right  to  file  a  second  demurrer 
npon  the  withdrawal  of  the  first,  though  the 
cause  had  been  continued  one  term.  Winter- 
gtein  V.  Walker,  10  Iowa,  198. 

309.  Chancery  practice.  In  the  chancery  prac- 
tice, to  say  by  demurrer  that  there  is  "  no  equity 
in  the  bill,"  reaches  all  matters  of  substance, 
and  those  only ;  if  the  objection  is  to  the  form 
of  the  bill,  the  particular  defects  or  objection 
must  be  stated.  Hoekins  v.  Hattenhack  d  Charles, 

14  Iowa,  314. 

310.  Filing   an  exhibit  with    a    demurrer 

raises  no  grounds  therefor  not  existing  in  the 
pleading  demurred  to.    Rttddick  v.   Ma/i*ahaU, 

23  Iowa,  243. 

311.  Amendment  When  a  defect  in  a  plead- 
ing is  amended  by  an  additional  pleading  filed 
before  the  determination  of  the  demurrer 
thereto,  the  demurrer  should  not  be  sustained. 
Bell  V.  Byerson  db  Barlow,  11  Iowa,  233. 

312.  General  demurrer.  A  general  demurrer 
to  a  pleading  containing  two  or  more  counts, 
one  of  which  is  sufficient,  should  be  overruled. 
Kdmonde  v.  Cochran,  12  Iowa,  488 ;  JarvM  v. 
Worwiek,  10  Ihid.  29;  Dorrv.  Lilley  et  «aj.,ll 
Ibid.  4 ;  Brown  v.  Tomlimon,  2  G.  Gr.  525 ;  Hen- 
dershott  v.  Pin^,  24  Iowa,  184 ;  Singer  v.  Cavers, 
26  Ibid.  178 ;  Sample  v.  Griffith,  5  Ibid.  376  ;  Coon 
V.  Jones,  10  Ibid.  131 ;  Chambers  v.  Lathrop,  Mor. 

102. 

813.  When  a  bill  shows  equity  on  its  face, 
and  is  only  defective  in  part,  a  general  demurrer 
to  the  entire  bill  should  be  overruled.  Ha^rrinff- 
ton  V.  Cttbbage,  8  G.  Gr.  307. 

314.  It  is  error  to  sustain  a  demurrer  to  the 
whole  of  an  answer,  one  count  of  which  is  good 
as  putting  in  issue  material  averments  of  the 
petition.  McPhaU  dk  Co.  v  Hyatt,  29  Iowa,  137 ; 
Zapple  V.  Rush,  23  Ibid.  99 ;  Bonney  v.  Bonney, 

29  Ibid.  448. 

316.  A  general  demurrer  can  prevail  only 
against  substantial  defects,  and  under  such  a 
demurrer  no  advantage  can  be  taken  of  merely 
formal  defects.    Coffin  v.  Knott,  2  G.  Gr.  582. 

316.  Upon  a  general  and  special  demurrer  it  is 
not  necessary  to  make  good  all  the  causes  of  de- 
murrer assigned.  If  sustained  for  one  out  of 
Beveral  causes  aJBTecting  the  whole  bill,  it  is  suffi- 
cient.   De  Louis  etal.y.  Meek  e^  aZ. ,  2  G .  G  r.  55. 


317.  A  demurrer  puts  in  issue  the  entire 
equity  of  the  bill,  and  if  sustained  as  to  some,  it 
should  be  as  to  all  the  defendants.  Ibid. 

318.  To  single  allegationa.  Single  allega- 
tions of  a  pleading  in  an  equitable  proceed- 
ing though  deficient  in  themselves,  are  not  sub- 
ject to  demurrer,  if,  when  taken  with  the  other 
allegations,  with  which  they  are  intended  to  be 
construed,  they  constitute  a  sufficient  cause  of 
action  or  defense.  Benedict  v.  Hunt,  32  Iowa,  27. 

319.  Separate  defenses.  When  an  answer 
presents  several  distinct  and  separate  defenses 
to  the  action,  any  one  of  them  may  be  assailed 
by  demurrer.  Skinner  v.  The  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  12  Iowa,  191. 

320.  When  a  default  ia  set  aside  on  affidavit 
of  merits,  and  the  defendant  thereupon  files  a 
demurrer  as  well  as  an  answer,  it  is  not  error, 
under  the  Code,  to  reject  the  demurrer.  Per- 
kins V.  Davis,  3  G.  Gr.  235. 

321.  ZSztent  of  demurrer.  The  common-law 
rule  that  a  demurrer  reaches  back  to  the  first 
defective  pleading  is  not  applicable  to  plead- 
ings under  the  Code  of  1851 .  Qano  v.  QUruth,  4 
G.  Gr.  453. 

322. prior  to  Code  of  1861.    When  a 


statute  of  limitations  is  pleaded,  which  cannot 
operate  as  a  bar  to  the  action,  and  a  replication 
is  filed  that  one  of  the  joint  debtors  had  prom- 
ised payment  within  six  years,  to  which  repli- 
cation defendant  demurred,  it  was  held  that  the 
demurrer  related  back  to  the  first  mistake  in 
pleading,  and  that  plaintiff  was  entitled  to  judg- 
ment on  the  dimurrer.  Wile  &  Fear  v.  Mather- 
son,  2  G.  Gr.  184. 

323.  Demurrable  defiscts  cured  by  verdict. 
A  defect  in  a  petition,  which  should  be  assailed 
by  demurrer,  is  cured  by  verdict.  Crossen  v. 
White,  19  Iowa,  109. 

h.  Causes  of, 

324.  A  demurrer  based  upon  a  ground  not 
included  in  the  enumeration  of  causes  contained 
in  section  2876  of  the  Revision,  should  be  over- 
ruled.   Orman  v.  Orman,  26  Iowa,  361. 

326.  That  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  too 
indefinite  a  ground  of  demurrer  in  an  action  at 
law.  Crouch  v.  Crov.eh,  9  Iowa,  269 ;  Childs  v. 
Limbaek,  80  Ibid.  398 ;  Singer  v.  Cavers,  26  Ibid. 

178. 

326.  A  demurrer  to  a  petition  for  mandamus, 
based  on  the  ground  that  the  petition  does  not 
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state  facts  sufiOiclent  to  coustitute  a  cause  of 
action,  is  too  indefinite.  McChregor  and  Sioux 
OUy  B.  B,  Co.  V.  BWdmU,  SO  Iowa,  255. 

327.  A  demurrer,  stating  "  that  the  answer  is 
not  sufficient  in  law/'  is  too  general  and  ought 
to  be  disregarded  by  the  court.  Piper  v.  New- 
comer dh  Campbell,  25  Iowa,  221. 

328.  Where  pleading  Is  not  sufficiently 
specific.  If  the  petition  is  not  sufficiently 
specific  in  its  statement  of  facts,  the  remedy  is 
by  motion  for  a  more  specific  statement,  and  not 
by  demurrer.    Coe  v.  Lindey^  32  Iowa,  437. 

See,  further,  Practice,  post, 

329.  The  question  whether  a  proceeding 
should  have  been  at  law  instead  of  equity, 
cannot  be  raised  by  demurrer.  Byere  v.  Boda^ 
haughy  17  Iowa,  58 ;  GonyngTiam  v.  Smith,  16  Ibid. 
471. 

330.  It  is  not  a  good  ground  of  demurrer  that 
an  action  which  should  have  been  in  equity 
is  commenced  at  law.  In  such  a  case  the  cause 
should  be  transferred  to  the  chancery  docket. 
Wright  v.  McCormick,  22  Iowa,  545. 

331.  The  o1](fection  that  a  party  has  an 
adequate  remedy  at  law  by  motion  to  set  aside 
the  default  instead  of  by  a  proceeding  in  equity 
to  vacate  the  judgment,  cannot  be  raised  by 
demurrer.  Brown  v.  Mdllory,  26  Iowa,  469; 
Conyngham  v.  Smith,  16  Ibid.  471 ;  Byers  v. 
Bodabaugh,  17  Ibid.  23. 

332.  Under  the  Revision  of  1860  a  demurrer 
is  not  applicable  to  the  question  whether  a  pro- 
ceeding should  have  been  by  law  or  equity,  or 
by  bill  in  equity,  rather  than  by  itfotion.  Trair 
V.  Lytle,  20  Iowa,  801. 

333.  Allegations  of  due  diligence.  When, 
in  an  action  against  the  indorser  of  a  promissory 
note,  the  plaintiff  sets  forth  in  his  petition  the 
diligence  used  against  the  maker,  its  sufficiency 
may  be  treated  as  a  question  of  law  and  deter- 
mined on  demurrer.  Hartford  Bank  v.  Oreen, 
Thomas  <fe  Co.,  11  Iowa,  476. 

334.  In  equity :  laches.  Where,  upon  the 
case  statedpn  the  bill,  the  complainant,  by  reason 
of  lapse  of  time,  or  laches  on  his  part,  is  not 
entitled  to  relief,  the  defendant  may  demur. 
Pierson  v.  David  et  al.,  1  Iowa,  23. 

336.  Alternative  allegations.  That  an  allega- 
tion respecting  the  cause  of  action  is  stated  in 
the  alternative  is  not  a  cause  of  demurrer. 
The  remedy  is  by  motion  to  strike  out  those 
improperly  joined.  Turner  v.  The  First  Na- 
tional Bank  of  Keokuk  et  al.,  26  Iowa,  562. 


336.  Defect  of  parties.  When  a  defect  of 
parties  is  apparent  upon  the  record,  it  may  be 
taken  advantage  of  by  demurrer;  when  not 
thus  apparent,  it  must  be  set  out  in  the  answer. 
When  set  out  in  the  answer,  it  is  a  question  for 
the  consideration  of  the  jury,  and  cannot  be 
determined  by  the  court  upon  motion  based 
upon  but  a  part  of  the  evidence.  Enders  v. 
Beck,  18  Iowa,  86. 

337.  Non-Joinder  and  mis-Joinder.  Where 
there  is  a  non-joinder  of  parties,  the  defendant 
may  demur,  but  where  there  is  a  mis-joinder  of 
parties  defendants,  he  cannot  demur.  The 
remedy  is  by  motion  to  strike  out  those  improp- 
erly joined.  Turner  v.  The  First  National  Bank 
of  Keokuk  et  al.,  26  Iowa,  562 ;  BeckwUfi  Y.Dar- 
gets,  18  Ibid.  303 ;  Boop  v.  SeaXon,  4  Q.  Gr.  252 ; 
see  Hine  v.  Houston,  2  Ibid.  161. 

338.  Where  matter  which  should  properly 
be  stated  in  dififerent  counts  is  all  stated  in 
one  count,  it  may,  on  motion,  be  separated  (Rev., 
§  2903 ;  Code  of  1873,  §  2706),  but  cannot  be 
reached  by  demurrer.  Swords  v.  Buss,  18  Iowa, 
603. 

339.  Redundant    and     irrelevant    matter. 

Where  matter  is  redundant  or  irrelevant,  it  mav 
be  struck  out  on  motion  (Rev.,  §  2946,  Code  of 
1873,  §  2719,  but  cannot  be  corrected  by  demur- 
rer. Davenport  Gas-light  dk  Coke  Company  v. 
2he  City  of  Davenport,  15  Iowa,  6 ;  ChUds  v. 
Ghiswold,  Ibid.  438 ;  The  School  Diet.  Township 
of  Sioux  City  v.  PraU,  17  Ibid.  16 ;  Kinyon  v. 
Palmsr,  18  Ibid.  377.  See,  further,  sub-title 
herein.  Redundant  Matter,  post. 

340.  Insnfficieney  in  law.  Allegations  in  an 
answer  which  are  insufficient  in  law  as  a  de- 
fense should  be  objected  to  by  demurrer  and 
not  by  motion.    Ghilds  v.  Ghiswold,  15  Iowa,  488. 

341.  A  demurrer  is  proper  when  a  pleading 
does  not  on  its  face  show  a  sufficient  cause  of 
action  or  defense,  and  can  be  interposed  only 
when  the  legal  sufficiency  of  the  entire  count  in 
the  pleading  is  controverted.  Hayden  v.  Ander- 
son et  al.,  17  Iowa,  158. 

342.  But  where  statements  are  not  suffi- 
ciently full  or  specific,  the  defect  cannot  be 
reached  by  demurrer,  but  should  be  by  motion 
for  a  more  specific  statement.  Byington  v. 
Woods  et  al.,  13  Iowa,  17. 

343.  A  specification  in  a  demurrer,  that  "  the 
petition  is  otherwise  insufficient  in  law  to  sus- 
tain the  action,"  does  not  comply  with  section 
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1764  of  the  Code  of  1851,  and  ia  too  general. 
I%ayer  v.  HurOmrt  et  al.,  5  Iowa,  621. 

344i  A  demnrrer  will  not  lie  to  a  pleading 
simply  becaaae  the  prayer  thereof  may  aak  re- 
lief, to  which  ltd  avenne£ta  would  not  entitle  the 
pleader.  (Beale  ▼.  Hayes,  5  Sandf .  640 ;  Andrews 
▼.  Shaffer,  12  How.  Pr.  441 ;  Heeker  v.  De- 
groot,  15  Ibid.  814;  Witl^head  v.  AUen,  28 
Barb.  661.)  Byers  y.  Bodabaugh,  17  Iowa, 
68. 

346.  Where  a  whole  pleading  is  impertinent 
or  immaterial,  it  may  be  struck  from  the  files. 
Mann  t.  Howe  et  al.,  9  Iowa,  546 ;  Keeny  v.  Lyon, 
10  Ibid.  546. 

346.  Want  of  ▼erlty  in  the  allegations  of  an 
answer  cannot  be  made  available  by  demurrer. 
McGregor  v.  McGregor,  21  Iowa,  441. 

347.  That  a  pleading  is  argumentative  is  not 
good  ground  of  demurrer  under  sections  2876, 
2918,  2961  and  2963  of  the  Revision  of  I860.* 
Davis  V.  Botiar  dk  Keams,  15  Iowa,  171. 

348.  Failure  of  oonsideration.  An  objection 
to  a  petition  in  an  action  upon  an  instrument  in 
writing,  on  the  ground  that  it  is  not  alleged  or 
shown  either  in  the  petition  or  writing  that  it  is 
sustained  by  a  sufficient  consideration,  cannot  be 
taken  by  demurrer.  It  must  be  averred  and 
shown  by  way  of  defense.  Goodpaster  v.  Por- 
ter d  Courtney,  It  Iowa,  161 ;  Linder  v.  Lake,  6 
Ibid.  164. 

349.  Defects  of  titla  In  proceedings  to  quiet 
title  the  defendant  may  take  advantage  of  de- 
fects in  the  title  of  complainant,  as  shown  by 
his  petition,  by  demurrer.  Brinton  v.  Seevers, 
12  Iowa,  890. 

360.  Character  and  contents  of  record.  That 
a  pleading  raises  an  issue  to  the  character  of  a 
record  of  the  court  in  which  such  pleading  is 
filed,  cannot  be  assigned  as  good  ground  for  de- 
murrer. Issues  as  to  the  existonce  or  contents 
of  records  may  be  raised  by  pleadings,  and 
must  be  determined  upon  evidence.  The  State 
of  Iowa  ex  rel,  Clark,  Dodge  A  Co,  v.  The  City  of 
Davenport,12  Iowa,  835. 

361.  Statute  of  limitations.  When  the  peti- 
tion in  an  action  on  a  promissory  note  shows 
that  its  cause  of  action  is  barred  by  the  statute 
of  limitations,  it  may  be  assailed  by  demurrer. 
MUler  V.  Dawson  &  Conger,  26  Iowa,  186 ;  Zatr- 
rencs  v.  Sinnan^on,  24  Ibid.  80 ;  Phares  v.  Wal- 

■ ■  - 

*  See  note  at  commencement  of  this  sub-title, 
wherein  sections  are  set  out. 


tm-s,  6  Ibid.  106 ;  The  City  of  PeOa  v.  BehoUe,  31 
Ibid.  468 ;  Shoriek  v.  Bmee,  Ibid.  806.  Under 
the  old  practice  the  rule  was  otherwise.  Sleeth 
V.  Murphy,  Moc.  821. 

362.  A  demurrer  will  not  lie  to  a  plea  of  non- 
assumpsit  within  five  years,  if  the  legislature 
has  extended  the  limitation  to  six  years,  which 
is  unexpired  at  the  time  of  the  plea  pleaded. 
Sleeth  V.  Murphy,  Mor.  821. 

363.  Snffioiency  of  transcript  An  objection 
to  the  certificate  of  a  transcript,  upon  which  an 
action  is  founded,  cannot  be  presented  by  demur- 
rer.   McGUuson  v.  Wright,  10  Iowa,  591. 

364.  Attachment  proceedings.  The  allega- 
tions in  a  petition  which  are  intended  as  a  basis 
for  a  writ  of  attachment  do  not  touch  the  cause 
or  right  of  a(;tion,  and,  if  insufficient,  cannot  be 
reached  by  demurrer.  Hunt  v.  Collins,  4  Iowa, 
56. 

366.  Action  on  Judgment.  In  an  action  by 
T.  and  W.  on  a  judgment  rendered  in  favor  of 
L.,  it  was  alleged  that  said  "judgment  has  now 
become  the  property  of  your  petitioners,"  but 
no  written  assignment  was  alleged  or  shown  in 
any  manner.  Held,  that  the  allegation  was  ob- 
jectionable as  pleading  a  conclusion  of  law,  but 
that  it  should  be  attacked  by  motion  and  not  by 
demurrer.  Thompson  et  al.  v.  Cook,  21  Iowa, 
472. 

366.  Foreclosure  of  tax  title.  A  bill  for 
the  foreclosure  of  a  tax  title  averred  generally 
that  the  plaintiff  had  paid  all  the  taxes  levied 
subsequent  to  the  sale,  for  two  years,  and  that 
said  taxes  amounted  to  a  certain  sum  which 
was  named.  It  was  held,  that  an  objection  to 
the  bill  could  be  properly  presented  by  a  motion 
for  a  more  specific  statement,  but  not  by  de- 
murrer.   Byington  v.  Woods  et  al,,  18  Iowa,  17. 

367.  Action  on  bond.  In  an  action  on 
county  bonds,  the  petition  set  out  the  bonds, 
which  purported  on  their  face  to  be  issued 
"  By  authority  of  the  statutes  of  the  State  of 
Iowa."  Held,  that  a  demurrer  to  the  petition 
would  raise  the  question  whether  the  statutes 
did  confer  such  a  power.  (Wright,  J.,  dis- 
senting). Hull  d  Argalls  v.  The  County  of  Mar- 
shaU,  12  Iowa,  142. 

368.  A  plea  averring  complete  performance 
of  all  the  conditions  of  the  bond  sued  upon  is 
not  demurrable.  Musgrave  et  al,  v.  7 he  Board 
of  Commissioners  of  Muscatine  Go.,  1  Q.  Qr.  446. 

369.  Former  abjudication.  To  an  answer 
alleging  cause  of  action  set  forth  in  the  peti- 
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tion  as  adjudicated  in  a  former  action,  a  demur- 
rer was  interposed  upon  the  ground  that  the 
cause  of  action  had  arisen  subsequent  to  the 
prior  suit.  HM,  that  it  would  be  better  practice 
to  show  this  fact  as  a  reply  to  the  answer.  The 
County  of  Keokuk  Y.  Alexander  et  al.,  21  Iowa, 
877. 

c.  Waiver  of. 

360.  By  pleading  over  and  going  to  trial,  a 
party  waives  his  demurrer  to  the  pleadings 
demurred  to.  Steamboat  Kentucky  v.  Brooks,  1 
G.  Gr.  398;  Ford  v.  Jefferson  Co.,  4  Ibid.  278; 
OiUis  V.  Matthews,  4  Ibid.  254 ;  Ootush  dt  Kins- 
man V.  Barton,  Mor.  854 ;  Dougherty  v.  Bridg- 
man.  Ibid.  295;  Porter  v.  Lane,  197.  He 
should    stand    on    the    demurrer.      Abbott  v. 

■StriJblin,  6  Iowa,  191;  MeOinnis  v.  Ilart^ 
Ibid.  204;  Duncan  v.  Ilobert,  8  Ibid.  837; 
Mitcliell  V.  The  Wiscotta  Land  Co.,  8  Ibid. 
209  ;  Wiaiams  v.  Soutt&r,  7  Ibid.  435 ;  Plummer 
V.  Boads,  4  Ibid.  587;  The  State  v.  McGloskey, 
Ibid.  490;  Cameron  v.  Armstrong,  8  Ibid.  212; 
Smith  V.  Silence,  4  Ibid.  321 ;  Harmon  v.  Ohand- 
ler,  8  Ibid.  150 ;  Paukett  v.  Livermore,  5  Ibid. 
277 ;  McClintock  v.  CHck,  4  Ibid.  454 ;  Smith  v. 
Taylor,  11  Ibid.  214;  Eubank  y.  Whittaker,  Ibid. 
197 ;  Tfle  State  v.  Klingman,  14  Ibid.  404 ;  The 
Davenport  Gas-light  and  Coke  Co.  v.  Th^  City  of 
Davenport,  18  Ibid.  229;  Baker  dk  Griffin  v. 
The  Steamboat  Milwaukee,  14  Ibid.  214 ;  Frank- 
lin V.  Twogood,  18  Ibid.  515 ;  FifUey  v.  Brown, 
22  Ibid.  538 ;  Hull  ds  Co.  v.  Alexander,  26  Ibid. 
569 ;  The  Heirs  of  Kline  v.  Argenbright,  Ibid. 
498:  McLaren  v.  H(Ul,  Ibid.  297;  Roland  y. 
Brock,  29  Ibid.  284;  Crawford  y.  Wolf ,  Carpenter 
d  Co.,  Ibid  567 ;  Fislur  v.  SchoUe,  80  Ibid.  221 ; 
Walker  v.  JKyneW.  82  Ibid.  524. 

361.  The  practice  does  not  preclude  a  party 
from  filing  an  answer  or  replication  with  his 
demurrer,  but  if  he  designs  to  adhere  to  the 
latter,  he  should  either  withdraw  his  other 
pleadings  or  cause  the  record  to  show  that  he 
abides  by  the  demurrer.  Ayers  v.  Campbell,  8 
Iowa,  582. 

362.  Jurisdictional  question.  The  right  to 
object  to  an  erroneous  ruling  in  sustaining  a 
demurrer  to  a  petition  is  waived  by  pleading 
over.  But  where  the  question  raised  is  a  juris- 
dictional one,  relating  to  the  subject-matter, 
this  rule  does  not  preclude  the  party  pleading 
over  from  again  raising  it  on  appeal  to  the 
supreme  court.    Roland  v.  Brock,  29  Iowa,  284. 


363.  But  an  alleged  error  of  the  court  in 
deciding  as  to  whether  a  certain  fact  exists 
(which,  if  true,  would  oust  the  court  of  jurisdic- 
tion), or  is  alleged  in  the  pleading  demurred  to, 
must  be  saved  and  shown  of  record,  the  same 
as  any  other  question.  Ibid. 

364.  Withdrawing  demurrer.  Where  the 
plaintiff  filed  a  demurrer  to  the  defendant's 
answer,  which  was  sustained,  to  which  ruling  the 
defendant  excepted  and  refused  to  plead  over, 
aft«r  which  the  plaintiff  asked  leave  to  with- 
draw such  demurrer,  to  which  the  defendi^it 
objected  and  the  objection  was  sustained. 
Held,  that  the  defendant's  objection  operated  as 
a  waiver  of  any  error  in  the  ruling  of  the  court 
upon  the  demurrer.  Anson  v.  Dungfit,  18  Iowa, 
241. 

VI.  Exhibits. 

366.  In  what  case  ezhibita  are  necessary. 

The  statute  does  not  contemplate  that  instru- 
ments of  evidence  merely,  which  do  not  consti- 
tute the  basis  of  the  cause  of  action,  set-off, 
counter-claim  or  cross-demand,  should  be  an- 
nexe(^  to  or  copied  in  the  pleading  in  order  to 
render  them  admissible  in  evidence.  Taylor  v. 
The  Cedar  Rapids  and  St.  Paul  R.  R.  Co,,  25 
Iowa,  871 ;  Knight  v.  Fox,  Mor.  305 ;  Latterett  v. 
Cook,  1  Iowa,  1 ;  McLott,  Corbin  &  White,  for  the 
use  of  Marvin  v.  Savery  <fc  Savery,  11  Ibid.  823. 

366.  It  is  not  necessary,  under  section  2920 
of  the  Revision,  that  a  copy  of  a  written  instru- 
ment, referred  to  in  the  petition,  should  be  at- 
tached thereto.  This  is  required  only  where 
the  action  is  founded  on  the  writing.  Barney 
V.  Buena  Vista  County,  83  Iowa,  261. 

367.  Effect  of  failure  to  attach  exhibits.  A 
failure  to  attach  to  the  petition  a  copy  of  the 
instrument  or  account  declared  on  is  a  cause  of 
demurrer  only  ;  and  no  more  fatal  consequences 
should  follow,  where  a  copy  of  an  assignment  is 
omitted.  McCarn  cfe  Scott  v.  Rivers,  7  Iowa, 
404.       ^ 

368.  Where  former  Judgment  is  pleaded. 
Where  an  answer  sets  up  as  a  defense  to  an  ac- 
tion a  plea  of  res  adjudicata,  it  should  be  accom- 
panied by  an  exhibit  of  the  record  of  the  judg- 
ment pleaded.  Lee  v.  Keister  et  al.,  11  Iowa, 
480.    See  Latterett  v.  Cook,  1  Ibid.  1. 

369.  Matters  of  public  record.  Where  the 
exhibits  referred  to  in  a  bill  in  equity  are  mat- 
ters of  public  record,  they  need  not  be  filed  in 
the  court,  but  become  part  of  the  pleadings  by 
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reference.    Powell  et  al,  v.  Spaulding  et  al.^  8  G. 
Or.  443. 

370.  Contract  in  foreign  language.  The 
pleadings  in  the  courts  of  this  State  should  be 
in  the  English  language.  In  declaring  upon  a 
contract  written  in  the  Qerman  language,  it  is  not 
necessary  to  attach  to  the  petition  a  copy  of  the 
contract  written  in  German.  OhristenBon  t. 
Oersch,  5  Iowa,  874. 

371.  Tocross-bilL  A  demurrer  to  a  cross- 
petition,  on  the  ground  that  it  does  not  set  out 
a  copj  of  the  written  obligation  on  which  it  is 
based,  will  not  be  sustained  when  it  appears  that 
the  obligation  is  attached  to  the  original  peti- 
tion.    Co$  V.  LindXey,  32  Iowa,  437. 

372.  To  amended  petition.  Where  there  is 
an  agreement  to  waive  the  introduction  of  orig- 
inal deeds,  and  consent,  by  defendant,  to  the  ad- 
mission of  copies  thereof,  ^'attached  to  the  orig- 
inal petition  filed  in  the  cause,"  the  fact  that 
such  copies  are  attached  to  the  amended  instead 
of  the  original  petition,  and  thus  introduced,  will 
not  defeat  their  effect  as  evidence  under  such 
agreement.  Cure  et  al.  v.  Wateon  et  al.,  25  Iowa, 
35. 

373.  In  action  on  note.  In  an  action  on  a 
promissory  note,  not  negotiable  by  delivery  in 
the  name  of  the  indorser,  a  copy  of  the  indorse- 
nient  should  be  annexed  to  the  petition.  Mainer 
V.  Reynolds,  4  G.  Gr.  187. 

374.  In  an  action  by  the  payee  of  a  promis- 
sory note  not  negotiable,  for  the  use  of  the  as- 
signee, it  is  not  necessary  to  set  forth  the  assign- 
ment, either  in  the  declaration  or  in  the  copy  of 
the  note,  such  Indorsement  being  only  a  piece  of 
evidence.  Hickok  db  Roes  v.  Labtissier,  Mor.  115. 

376.  Bill  of  particulars.  In  an  action  on  a 
promissory  note,  where  a  copy  of  it  is  filed  with 
the  declaration,  no  other  bill  of  particulars  is 
required.    OaUoway  et  al.  v.  Trout,  2  G.  Gr.  595. 

376.  An  item  in  an  account  designated  as  a 
"  cash  balance  on  settlement  $50,000,"  is  suf- 
ficiently specific.  Ohambers  v.  Games,  2  G.  Gr. 
820. 

377.  When  snfiioient.  When  a  bill  of  par- 
ticulars is  as  definite  as  the  nature  of  the  trans- 
action will  permit,  it  is  sufficient.  Mix  v.  Ely, 
2  G.  Gr.  518. 

.  378.  Action  on  account.  Action  upon  an  ac- 
count, one  item  of  which  is  as  follows:  '*To 
note  taken  up  by  L.  S.  P.,  $300."  The  defend- 
ant answered,  admitting  the  execution  of  such 


a  note,  but  alleging  that  it  had  been  paid  and 
that  another  suit  was  pending  thereon,  but  on 
the  trial  objected  to  the  admission  of  the  note 
in  evidence  on  the  ground  that  no  copy  was  set 
out  in  the  petition.  It  was  held,  that  the  court 
did  not  err  in  admitting  the  note.  Peterson  v. 
Allen,  12  Iowa,  866. 

379. on  bank  bills.    In  an  action  upon 

several  bank  bills  of  different  denqminations 
issued  by  the  same  bank,  a  copy  of  one  bill  of 
each  denomination  was  attached  to  the  peti- 
tion, and  the  petition  alleged  that  plaintiff  was 
the  owner  of  the  bills  of  said  bank  amounting 
to  $214,  and  that  all  of  each  denomination  are 
precisely  like  the  copy  attached,  except  the  let- 
ters and  numbers  which  were  stated  in  the  neti- 
tion,  it  was  held,  that  the  annexation  of  one  bill 
of  each  denomination  was  a  sufficient  compliance 
with  the  law  requiring  copies  of  the  instrument 
on  which  the  action  is  based.  Tarbell  t.  J^,  J, 
Stephens  d  Co.,  7  Iowa,  168. 

380. of     trespass     againirt     treasurer. 

Where,  in  an  action  of  trespass,  a  county  treas- 
urer justifies  the  taking  of  personal  property 
for  the  non-payment  of  taxes,  under  a  warrant 
of  the  county  judge  attached  to  the  tax  list, 
commanding  him  to  collect  the  taxes  therein 
mentioned,  he  need  not  set  out  with  a  copy  of 
the  warrant  the  tax  list  nor  a  copy  thereof.  An 
averment  in  his  answer  of  his  readiness  to  pro- 
duce the  tax  list  is  all  that  is  required.  Games 
V.  Robb,  8  Iowa,  193. 

381.  to  set  aside  sheriff's  sale^     In  a 

proceeding  to  set  aside  a  sheriff's  sale  of  real 
estate  on  the  ground  that  it  had  been  conveyed 
by,  and  did  not  belong  to,  the  judgment  debtor 
at  the  time  of  the  sale,  the  execution  and  the 
sheriff's  deed  are  not  necessarily  exhibits. 
Walkup  V.  Zehring,  18  Iowa,  806. 

382. to  set  aside  confessional  Judgment. 

It  is  not  necessary  in  a  proceeding  to  set  aside  a 
confession  of  judgment  on  the  ground  that  the 
statement  on  which  it  was  rendered  is  insuffi- 
cient, to  annex  a  copy  of  the  statement  to  the 
petition  as  an  exhibit.  (Wriqht,  J.,  dissenting.) 
Yaniee  v.  Green,  Tracer  db  Co.,  14  Iowa,  262. 

383. for  breach  of  covenant.    When  an 

answer  sets  up  as  a  counter-claim  to  plaintiff's 
cause  of  action  the  breach  of  covenants  in  a 
deed,  a  copy  of  the  deed  should  be  appended  to 
such  pleading  as  an  exhibit.  Nosier  t.  Hunt,  18 
Iowa,  212. 
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384. 


by  Junior  mortgagee.    In  an  action 


by  a  junior  mortgagee  to  recover  of  tbe  mort- 
gagor tlie  amount  adjudged  in  a  prior  proceed- 
ing to  foreclose  such  junior  mortgage  to  be  the 
equitable  proportion  due  on  a  senior  mortgage 
covering  a  portion  of  the  same  premises^  and 
which  the  plaintifif  afterward  paid  to  the  holder 
of  the  senior  mortgage  under  section  3665  of  the 
Revision,  it  is  not  necessary  to  set  out  with  the 
petition  the  decree  of  record  in  the  foreclosure 
suit.  Buddiek  v.  Ma/rihaU,  23  Iowa,  248. 

386. of  replevin.     The  failure  to  set 

out  in  or  attach  to  the  petition  in  a  replevin 
suit,  either  the  original  or  a  copy  of  a  chattel 
mortgage,  under  which  plaintiff  claims  the  right 
of  possession  to  the  property,  constitutes  no  ob- 
ligation to  the  introduction  of  the  mortgage  in 
evidence  on  the  trial.  The  objection  must  be 
taken  by  demurrer  or  it  will  be  deemed  waived. 
Rev.,  §§  2876, 2878 ;  Code  of  1878,  §  2648,  et  seq, 
8mWi  db  Go.  V.  McLean,  24  Iowa,  322. 

386.  Whether  under  section  2964*  a  different 
rule  would  not  apply  where  the  instrument  con- 
stitutes the  cause  of  action  within  the  meaning 
of  said  section,  quere.  Smith  db  Co.  v.  McLean, 
24  Iowa,  322. 

387.  Where  set-off  is  pleaded.  When  proper 
evidence  is  offered  under  a  plea  of  set-off,  to 
which  no  bill  of  particulars  or  a  copy  of  the 
cause  of  action  is  attached,  such  evidence  should 
not  be  excluded  from  the  jury  because  of  the 
want  of  such  bill  of  particulars.  FarweU  v. 
Tyler,  6  Iowa,  535. 

388.  The  opposite  party  should  demur  to  the 
plea  for  that  reason  ;  and  the  absence  of  such 
copy  cannot  be  made  the  ground  for  the  exclu- 
sion of  evidence  under  such  plea.  Ibid. 

389.  Where  pa3pinent  is  pleaded.  The  de- 
fendant under  the  general  issue  aud  notice  of 
payment  in  an  action  of  assumpsit  for  goods, 
etc.,  is  not  bound  to  furnish  the  plaintiff  with  a 
bill  of  particulars.  Humphrey  v.  Bridgman  & 
Co.,  Mpr.  167. 

390.  Action  on  sabsoxiption  paper.  Where 
a  petition  seeks  to  recover  an  amount  subscribed 
to  the  capital  stock  of  a  plank-road  company,  a 
copy  of  the  subscription  paper  should  be  an- 

*  Sec.  2964.  (Code  of  1873,  6  2848.)  Where  such  cause 
of  action,  set-off,  counter-claim,  or  cross-demand, 
as  should  be  evidenced  by  writing,  is  so  evidenced, 
then  the  same  must  be  stated  to  be  so,  and  the  writ- 
ing, or  a  copy  thereof,  must  be  annexed  to  the  plead- 
ing, unless  a  reasonable  excuse  be  set  forth  In  the 
pleading  for  not  annexing  the  same,  else  it  shall  not 
be  received  in  proof  on  trial. 


nexed  to  the  petition.    Hudson  v.   The  Plank 
Road  Oo.,  4  G.  Gr.  162. 

YIL  JOIKDEB  OF  GAUBBS  OF  ACTION. 

391.  Two  or  more  causes  of  action  may  be 
united  in  the  same  petition,  hence  an  action  on 
a  contract  performed  may  be  united  with  an 
action  on  account.  Buford  A  Co.  v.  Funck,  4 
G.  Gr.  49S ;  Stadler  Bros.  A  Co.  v.  Pamdee  <fe 
WatU,  10  Iowa,  23. 

392.  A  party  injured  by  the  upsetting  of  a 
stage  coach  commenced  his  action  against  the 
company  owning  the  same.  After  the  action 
was  commenced  he  died,  and  his  wife,  as  admin- 
istratrix of  his  estate,  was  substituted  as  plain- 
tiff, and  filed  a  supplemental  petition.  Beld, 
that  in  such  action  she  could  only  recover  for 
such  injuries  as  the  husband  might  have  re- 
covered had  he  survived ;  that  she  could  not 
recover  for  injuries  sustained  by  her  on  account 
of  the  death  of  her  husband.  Frink  db  Co.  v. 
Taylor,admx.,  4  G.  Gr.  196. 

393.  A  count  for  the  transportation  of  goods 
may  be  joined  with  a  count  for  trespass  qnare 
claii9um  f regit.  Wilson  v.  Johnson,  1  Q.  Gr. 
147. 

394.  Petition  lor  ibreclosare.  The  original 
petition  asked  for  a  foreclosure  of  a  mortgage ; 
an  amended  petition  made  complainant's  as- 
signor a  party,  and  set  out  a  former  sale  of  the 
mortgaged  premises  by  summary  foreclosure  to 
such  assignor,  an  agreement  by  such  assfgnor 
to  convey  said  premises  to  the  complainant ; 
that  there  was  a  mistake  in  the  description 
thereof ;  that  the  respondents  claim  that  such  a 
summary  foreclosure  and  sale  were  invalid,  and 
prayed  that  the  title  might  be  quieted,  the  mis- 
take corrected,  and  the  equity  of  respondents 
cut  off,  and  that  if  the  sale  be  held  invalid,  and 
the  petitioner  not  entitled  to  that  relief,  that  an 
account  might  be  taken  and  a  decree  of  fore- 
closure entered  in  the  usual  form.  Held,  that 
there  was  no  improper  joinder  of  parties  or 
causes  of  action  in  the  original  and  amended 
bill  when  considered  together.  TfMtcher  v. 
Haun  et  al.,  12  Iowa,  303. 

396. of  tax  title.  Several  distinct  par- 
cels of  land,  conveyed  under  a  tax  sale  by  dif- 
ferent deeds,  when  they  are  the  property  of  one 
or  of  several  joint  owners,  maybe  joined  in  one 
action  to  foreclose  the  tax  title ;  but  the  peti- 
tion should  contain  a  distinct  allegation  as  to 
each  parcel,  and  show  the  amount  for  wbich  a 
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Hen  is  claimed   upon  each  one.    Byington  ▼. 
Woods  et  <d.,  13  Iowa,  17. 

396.  Tort  may  be  Joined  with  oontraot. 
Under  section  2844  of  the  Revision  (§  2630, 
Code  of  1873),  a  caase  of  action  arising  from 
tort  maj  be  joined  with  one  arising  on  contract, 
if  they  are  between  the  same  parties,  in  the 
same  right  and  have  the  same  Tenue.  Turner 
V.  Tlie  First  National  Bank  of  Keokuk  et  cU., 
26  Iowa,  562. 

397.  In  the  case  of  torts,  each  trespass,  or 
conversion,  or  fraud,  gives  a  right  of  action, 
and  but  a  eingle  one,  however  nume^ons  the 
items  of  wrong  and  damage  may  be.  Oracraft 
V.  Cochran,  16  Iowa,  301. 

398.  Thus,  where,  in  the  same  conversation, 
slanderous  charges  of  two  distinct  o£fenses  were 
made,  they  constitute  but  a  single  cause  ef 
action.  Ibid. 

399.  A  bill  is  not  multifarious  when  it  joins  a 
good  cause  of  complaint,  growing  out  of  the 
same  transaction,  when  the  defendants  are  all 
interested  in  the  same  claim  of  right,  and  when 
the  relief  asked  in  relation  to  each  is  of  the 
same  general  character.  (Story's  Eq.  PL,  §§ 
284,  530;  G.  Gr.  443;  Iowa,  23).  Walkup  v. 
Zehring,  13  Iowa,  306.  See  also  Qr either  v. 
Alexander,  15  Iowa,  470. 

400.  Joining  special  and  common  counts. 
Where  plaintiff  declares  specially  on  a  written 
contract,  he  must  succeed  upon  his  special  case, 
and  cannot  recover  as  upon  the  common  counts. 
If  a  party  would  recover  for  the  reasonable 
value  of  services  rendered  or  material  furnished 
upon  a  special  contract,  he  must  either  declare 
in  general  assumpsit,  or  unite  the  common  with 
the  special  counts.  (Eyser  v.  Weiesgerber,  2 
Iowa,  463  ;  Pixler  v.  Nichols,  8  Ibid.  106 ;  Brit- 
ton  V.  Turner,  6  N.  H.  481).  When  he  does  the 
latter,  he  can  recover  on  a  quantum  meruit^ 
Formholz  v.  Taylor,  13  Iowa,  500. 

401.  A  party  pleading  double  has  the  right, 
under  Revision,  section  2903  (Code  of  1873, 
§  2706),  to  elect  to  rely  upon  one  of  the  two 
causes  of  action  set  out,  and  have  the  others 
stricken  out,  or  to  re-divide  the  count  or  division 
complained  of;  and  an  order  of  the  court,  di- 
recting a  party  to  stand  upon  one  cause  of  ac- 
tion, set  out  in  one  count  of  the  petition,  and 
strike  out  the  others,  without  giving  him  the 
alternative  to  re-divide,  is  erroneous.  Craeraft 
V.  Cochran,  16  Iowa,  301. 
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the  answer  are  to  be  taken  aa  admitted.  Lyon 
V,' Northrup,  17  Iowa,  814 ;  Merritt  v.  Woodtmry 
dh  Dawley,  14  Ibid.  299 ;  La/wton  v.  Buckingham, 
15  Ibid.  22;  Walk&r  v.  Lathrop,  6  Ibid.  516; 
Foley  V.  McKeegan,  4  Ibid.  1 ;  Pfantz  v.  (hther 
<&  Co.  et  al.,  13  Ibid.  812 ;  Plummer  v.  Boadi,  4 
Ibid.  587 ;  Boiandw  v.  Atwea,  14  Ibid.  85. 

411.  AfSrmative  allegations  in  an  answer  nn- 
denied  in  a  replication  will  be  taken  as  true. 
HcHt  y.  Smith,  9  Iowa,  873 ;  Teagarden  v.  Baker, 
2  Ibid.  271;  Lyon  v.  Byingt<m,  7  Ibid.  422; 
Dunwnore  v.  ElliU,  1  Ibid.  599;  Alexander  v. 
2)oran,  12  Ibid.  288 ;  Smith  v.  MUbum,  17  Ibid. 
80. 

412.  But  not  wbile  a  motion  to  reject  is  pend- 
ing.   Eolt  V.  Smith,  9  Iowa,  373. 

413.  Where  a  pleading  is  to  be  taken  as  true, 
only  the  facte  therein  alleged  are  admitted,  and 
not  the  legal  conclusions  alleged  to  result  from 
those  facts.  Twogood  <Sb  Co,  v.  Coopers  d  Clark, 
9  Iowa,  415,  §  421,  tf^  eeq.,  post, 

414.  Where,  under  the  Code  of  1851,  a  repli- 
cation alleged  a  prior  adjudication  of  the  defense 
set  up  in  the  answer,  to  which  replication  there 
was  no  rejoinder,  it  was  Iield,  that  the  replica- 
tion stood  as  confessed,  and  that  the  court  did 
not  err  in  excluding  evidence  introduced  to  sus- 
tain the  answer.  Pegram  v.  McCormack,  14 
Iowa,  141. 

415.  An  allegation  of  usury  in  an  answer  to 
a  petition  for  the  foreclosure  of  a  mortgage 
when  undenied  by  any  replication  or  other 
pleadings  should  be  taken  as  true.  Alexander 
V.  Doran  et  al.,  13  Iowa,  283. 

416.  In  action  on  promissoxy  notes.  When, 
in  an  action  on  two  promissory  notes,  the  peti- 
tion, which  was  sworn  to  and  demanded  an  an- 
swer under  oath,  claimed  of  the  defendant  the 
sum  of  two  thousand  dollars  ;  and  the  defend- 
ant answered  under  oath  denying  that  there 
was  due  the  plainti£f  "  the  sum  of  two  thousand 
dollars  on  said  notes,"  and  leaving  the  allega- 
tions of  the  petition  undenied,  whereupon  the 
plaintiff  filed  his  replication  admitting  the  alle- 
gations of  the  answer ;  Tield,  that  as  there  was 
no  issue  made  up  by  the  pleadings  the  court 
did  not  err  in  refusing  a  jury  trial  and  in  ren- 
dering a  judgment  for  the  amount  due  to  the 
plaintiffl    Mann  v.  Howe  et  al.,9  Iowa,  546. 

417.  Admission  of  execution  and  assign- 
ment :  practice.  Admission  of  the  execution  of  a 
note,  and  the  assignment  thereof  after  maturity 
and  dishonor,  and  pleading  a  set-off  against  the 


payee  of  the  note;  held,  a  material  qualifi- 
cation of  the  admission  of  assignment,  and  that 
the  defendant  did  not  so  admit  the  plaintiff's 
cause  of  action  as  to  allow  judgment  on  his 
claim.    Ooodpaeter  v.  Voifie  et  al.,  8  Iowa,  884. 

418.  In  an  action  on  a  promissory  note,  an  al- 
legation in  the  petition,  that  the  defendants 
"  had  sold,  assigned,  and  transferred  the  note  in 
controversy  to  plaintiffs,  whereby  ihey  guaran- 
teed to  the  owner  and  holder  of  said  note  the 
payment  thereof,  will  not,  if  undenied  and  taken 
as  true,  bind  the  defendants  as  guarantors. 
TiDogood  db  Co.  v.  Coopers  dh  Clarke,  9  Iowa, 
415. 

419.  When,  in  an  action  on  two  promissory 
notes,  the  defendant  answered  under  oath  deny- 
ing generally  the  allegations  of  the  petition, 
and  where  the  defendant  subsequently  filed  a 
supplemental  answer  under  oath,  denying  the 
execution  of  the  notes,  and  averring  that  W.  Y., 
the  assignor  of  the  plaintiff,  by  fraud  and  mis- 
representation, induced  the  defendant  to  exe- 
cute to  said  W.  Y.  two  receipts  which  had  been 
changed  and  added  to  since  they  were  signed, 
until  they  read  as  set  forth  in  plaintiff's  peti- 
tion, setting  out  the  circumstances  under  which 
the  receipts  were  executed,  which  answer  called 
for  a  replication  under  oath ;  and  where  a  repli- 
cation not  under  oath  was  filed,  which,  on  mo- 
tion, was  stricken  from  the  files,  and  the  cause 
was  tried  on  the  petition,  answer,  and  supple- 
mental answer ;  and  where  on  the  trial  the 
plaintiff  withdrew  one  of  the  notes,  and  the 
signature  to  the  other  was  admitted  by  defend- 
ant, and  the  same  was  read  to  the  jury,  and 
when,  there  being  no  other  evidence  than  the 
note  before  the  jury,  the  jury  found  a  verdict 
for  the  plaintiff,  which  verdict  the  court  refused 
to  set  aside.  Held,  1.  That  the  issue  to  be  tried 
was  on  the  first  answer  of  the  defendant ;  2- 
That  the  supplemental  answer,  not  being  replied 
to,  was  to  be  taken  as  true,  and  so  far  as  the 
facts  therein  alleged  were  applicable  to  the 
iss'ie  joined  between  the  parties,  they  could  not 
be  contradicted  on  the  trial.  Young  v.  Mumma, 
8  Iowa,  140. 

420. in  trespass.    In  trespass,  when  the 

defendant  answers,  denying  the  trespass  as  al- 
leged in  the  plaintiff's  petition,  and  alleging 
matter  in  justification,  the  plea  of  justification 
does  not  confess  the  trespass,  so  as  to  dispense 
with  the  proof  of  it  on  the  part  of  the  plaintiff, 
Orash  v.  Sater  et  cU.,  6  Iowa,  811. 
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421.  Admission  of  allegations.  The  admis- 
sion by  a  defendant,  in  his  answer,  for  the  pur- 
pose of  obtaining  the  opening  and  closing  of 
the  argament,  of  the  allegations  of  the  plain- 
tiff's petition,  extends  only  to  the  facts  pleaded, 
and  not  to  the  snm  claimed  to  be  due;  such 
claim  is  not  an  allegation,  but  simply  a  deduc- 
tion from  the  statements  of  the  petition.  JSial- 
Unoell  db  Coburn  v.  Fawcett,  80  Iowa.  490. 

422.  Nor  will  such  admission  estop  the  de- 
fendant from  recovering  upon  a  counter-claim 
set  up  by  him,  and  thereby  prevent  a  recovery 
by  the  plaintiff  which  would  otherwise  follow 
on  the  admitted  allegations.  Ibid, 

423.  Where  the  defendant  filed  an  answer, 
denying  the  cause  of  action  alleged  in  the  peti- 
tion, and  afterward  filed  another  answer  ad- 
mitting the  cause  of  action,  and  pleading  a  set- 
off, it  was  hM,  that  the  denial  in  the  first  an- 
swer was  waived  by  the  admission  in  the  second. 
Btadkr  Bro,  <Sb  Go.  v.  ParrrUee  t^Watts^  10  Iowa, 
28. 

424.  In  a  proceeding  to  foreclose  a  mortgage, 
where  the  answer  admits  the  execution  of  the 
mortgage  and  note,  and  does  not  deny  that  the 
amount  claimed  in  the  petition  is  due  and  owing, 
there  is  no  issue  requiring  evidence.  Cooley  v. 
Hobart  etcU.,9  Iowa,  358. 

425.  \\  here  a  fact  is  averred  in  the  petition, 
which  is  also  affirmatively  averred  in  the  an- 
swer, such  fact  will  be  treated  as  established, 
without  proof  thereof  on  the  part  of  plaintiff, 
although  the  answer  containing  such  averment 
also  contained  a  general  denial  of  the  allega- 
tions of  the  petition,  and  the  plaintiff  filed  a 
reply  in  general  denial  of  the  allegations  of 
the  answer.  Ourl  el  al,  ▼.  WaUon  et  at.,  25 
Iowa,  85. 

426.  Admission  by  denrarFor.  An  admission 
by  way  of  demurrer  to  a  plea,  in  ^hich  the 
facts  are  alleged,  is  just  as  available  as  though 
the  admission  had  been  made  in  terms  before 
a  jury.     Coffin  v.  KnoU,  2  G.  Or.  683. 

427.  A  demunsdr  admits  the  facts  alleged  in 
the  pleading  demurred  to,  but  not  the  matters 
of  law  therein  contained.  Games  v.  Eobb,  8 
Iowa,  198.  See,  further,  sub-title  Demurrer, 
herein,^g§  295,  296. 

428.  Issue.  A  plea  to  a  declaration  was  "  il- 
legality of  contract,"  setting  forth  the  facts  to 
which  there  was  a  general  replication.  Tlie 
truth  of  the  allegations  of  fact  was  the  only  is- 
sue presented  to  the  jury.    Whether  the  facts 
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for  an  injunction  where  the  affidavit  thereto  ap- 
pended is  defective,  because  not  properly 
stamped.    Hughes  v.  Feeter,  18  Iowa,  142. 

439.  A  petition  upon  which  an  injunction  has 
been  issued  may  be  amended  after  motion  to 
dissolve  the  same  ;  and  if,  as  amended,  it  states 
good  cause  for  an  injunction,  which  is  not  over- 
borne by  the  adverse  showing,  the  motion 
should  be  overruled  and  the  injunction  con- 
tinued.   Crawford  v.  Paine^  19  Iowa,  172. 

440.  During  trial  The  district  court  may, 
in  the  exercise  of  the  discretion  vested  in  it,  per- 
mit amendments  during  the  progress  of  the  trial. 
Arnold  v.  Arnold,  20  Iowa,  573 ;  Avery  v.  Wil- 
son, 26  Ibid.  278 ;  vol.  1,  p.  81,  §  87,  et  eeq. 

441.  It  is  discretionary  with  the  court  to  allow 
the  amendment  of  a  pleading  in  conformity  to 
the  proof,  even  after  the  cause  is  finally  submit- 
ted, provided  the  amendment  does  not  prejudice 
the  adverse  party,  and  even  though  it  be  not 
filed  till  after  verdict.  CorreU  v.  Olascock,  26 
Iowa,  83. 

442. after    ▼erdict.      An    amendment 

of  the  petition  pending  a  motion  for  new 
trial,  to  cure  a  variance  in  the  name  of  defend- 
ant between  the  petition  and  a  promissory  note 
on  which  the  suj^t  was  brought,  was  Tield  prop- 
erly allowed  without  terms,  as  it  worked  nc 
prejudice  to  the  defendant.  Thompson  v.  Wil- 
son, 26  Iowa,  120. 

443.  Amendment  to  motion.  A  motion  for  a 
new  trial,  upon  grounds  other  than  newly-dis- 
covered evidence,  filed  within  the  three  days 
prescribed  by  the  statute,  may,  by  leave  of 
court,  be  amended  at  any  time  during  the  term, 
the  amendment  being  germane  to  the  grounds 
set  out  in  the  original  motion.  Sowden  <Sb  Co.  v. 
Craig,  20  Iowa,  477. 

444.  Additional  count.  An  amendment  to  a 
petition  by  the  addition  of  another  count  will 
not  be  regarded  as  the  commencement  of  a  new 
action,  where  it  appears  on  the  face  of  the  peti- 
tion, as  amended,  that  the  cause  of  action  stated 
in  the  new  count  is  upon  tlie  same  state  of  facts 
on  which  the  cause  of  action  stated  in  the  origi- 
nal petition  is  based.  Mather  v.  Butler  County, 
16  Iowa,  59. 

445.  Amendment  showing  character  in 
which  plaintiff  sues.  An  amendment  of  the 
petition  showing  the  character  in  which  the 
plaintiff  sues,  but  not  changing  the  plaintiff,  is 
admissible.    Hunt  v.  CoUins,  4  Iowa,  56. 


446. 


Bubstitating  name.    While  there  is 


no  provision  of  the  Code  of  1851,  expressly 
giving  the  power  to  order  the  substitution  of 
the  true  name  of  a  party,  when  ascertained,  yet 
it  is  entirely  competent  for  the  court  to  so  direct, 
under  the  numerous  and  liberal  provisions 
which  give  the  right  to  amend  pleadings,  or  any 
paper  in  a  case.  ArbucJde  v.  Bowman  et  al.,  6 
Iowa,  70. 

447.  Where  an  action  is  brought  upon  a  cause 
of  action  belonging  to  a  copartnership,  in  the 
name  of  one  of  the  partners  only,  against  the 
other  partner,  the  court  may  at  any  time,  in 
furtherance  of  justice,  permit  an  amendment 
by  inserting  the  name  of  the  firm  as  plaintiff. 
Dixon  V.  Dixon,  19  Iowa,  512. 

448.  Amended  answer.  Where  an  amended 
answer  is  filed  as  a  substitute  for  the  original 
one,  the  issues  will  be  ascertained  and  deter- 
mined from  that  alone.  Lauman  v.  Tlie  County 
of  Des  Moines,  29  Iowa,  310. 

449.  A  pleading  was  styled  in  the  caption, 
"the  third  amended  answer,"  and  commenced 
as  follows  :  ''  Now  comes  the  defendant  and  for 
an  amended  answer,"  etc.  It  was  hdd  that  it 
took  the  place  of,  and  was  not  an  amendment 
to,  the  preceding  answer  filed ;  and  that  after  a 
demurrer  was  sustained  thereto,  the  defendant 
was  not  entitled  to  a  trial  of  the  issues  raised 
by  the  preceding  answers.  Bates  v.  Kemp,  12 
Iowa,  99. 

460.  Where  the  plaintiff  has  been  permitted 
to  amend  his  petition,  it  is  error  to  refuse  leave 
to  defendant  to  amend  his  answer.  Logan  v. 
Tihbett  et  al.,  4  G,  Gr.  889. 

461.  Leave  to  file  an  amended  answer  includes 
laeve  to  withdraw  the  original.  An  amended 
answer  embracing  the  allegations  of  the  origi- 
nal and  itdditional  matter  should  be  treated  as  a 
substitute  for  the  original.  White  v.  Hampton^ 
9  Iowa.  181. 

462.  Inconsistency  of  amended  with  origi- 
nal petition.  Plaintiff  set  out  in  his  original 
petition  defendant's  indebtedness  under  a  con- 
tract maturing  at  a  subsequent  day,  averring 
sufficient  cause  of  attachment,  which  was  ac- 
cordingly issued.  The  amended  petition  was 
filed  after  the  maturing  of  the  indebtedness, 
and  claimed  damages  for  breach  of  contract  and 
depreciation  in  value.  The  issues  on  the  trial 
were  under  the  amended  petition.  Held,l.  That 
plaintiff  had  necessarily  abandoned  the  cause  of 
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action  set  out  in  his  original  petition,  as  it  is  in- 
consistent with  the  one  he  soaght  to  recover 
upon.  2.  That  by  this  abandonment  plaintiff 
presumedly  admits  that  his  cause  of  action 
stated  in  the  original  petition  did  not  exist  when 
the  attacliment  was  issued.  Touny  v.  Broad- 
bent,  23  Iowa,  589. 

463.  Zhrror  without  pnd^<^^^'  ^  refusal  to 
amend  will  not  be  reversed,  where  no  prejudice 
to  complainant  was  wrought  thereby.  Accord- 
ingly where  a  client,  under  Revision,  chap.  184, 
moved  for  an  order  requiring  his  attorney  to  pay 
over  money  collected,  and  an  amendment  of  his 
motion  was  refused,  Tield,  that  such  refusal 
was  not  error,  as  complainant,  under  Re- 
vision, section  8420,  was  entitled  to  the  same 
measure  of  relief  without  such  amendment  as 
with  it.    Mamfle  d  v.  Wi  kerson,  26  Iowa,  483. 

464.  From  written  to  ▼erbal  contract. 
Plaintiff  declared  on  a,con tract  in  writing,  which 
the  law  does  not  require  to  be  in  writing,  and 
which,  for  want  of  a  sufficient  revenue  stamp, 
was  inadmissible  in  evidence.  Held,  that  plain- 
tiff may  amend  and  declare  upon  a  verbal  con- 
tract. McAfferty  v.  Hale,  24  Iowa,  356.  See, 
more  fully,  title  Amendments. 

466.   Increase   of    damages    claimed.     An 
amendment  of  a  petition  increasing  the  amount* 
of  damages  claimed,  was  held  properly  allowed. 
McDonald  v.  Chicago  d  North-western    B,  B. 
Co.,  26  Iowa,  124. 

466.  Refiling.  Where  after  plea  the  declara- 
tion is  amended  and  then  refiled  the  old  plea 
is  no  longer  a  plea  to  the  new  declaration  with- 
out being  refiled,  especially  after  the  defendant 
has  been  ruled  to  plead  anew.  Porter  dt  Brazei- 
ton  V.  Moffat,  Mor.  58. 

467.  To  make  a  new  or  additional  plead- 
ing, is  to  amend,  and  may  be  done  with  the 
leave  of  the  court  at  any  stage  of  the  proceed- 
ings.    William  v.  Miller,  10  Iowa,  834. 

468.  How  defective  amendment  should  be 
assailed.  An  amended  petition  which  is  defect- 
ive or  insufficient  should  be  corrected  by  de- 
murrer.  It  will  not  be  stricken  out,  because 
it  does  not  cure  the  defects  pointed  out  by  a 
demurrer  to  the  original  petition.  UamUl,  Bal- 
ston  &  Co,  V.  Phenicie^  9  Iowa,  525. 

469.  When  an  amended  petition  makes  a 
new  party  defendant  or  contains  irrelevant 
matter  as  to  such  new  party,  a  motion  to  strike 
such  petition  from  the  files  on  those  grounds 
cannot  be  made  by  any  other  defendant  in  the 


cause.    Harkina  v.  Edtoardt  db  Turner^  1  Iowa, 
206. 

460.  Supplemental  petition.  Matters  arising 
after  the  filing  of  an  original  petition  can 
be  properly  pleaded  by  the  plaintiff  by  a  sup- 
plemental petition.  An  amendment  to  a  peti- 
tion serves  only  to  amend  the  original  as  to 
matters  that  were  in  existence  when  it  was 
filed.  Seever^s  Admr.  v.  Hamilton  et  ux.,  11  Iowa, 
66. 

461.  The  pleading  matters  by  amendment 
of  the  original  petition  which  should  be  pleaded 
by  supplemental  petition  does  not  constitute 
sufficient  cause  for  dismissing  an  action.  Ibid. 

462.  In  an  action  on  a  promissory  note,  the 
defendant  answered  alleging  thai  the  maturity  of 
the  note  sued  on  was,  by  the  contract  of  the 
parties,  made  contingent  upon  the  payment  of 
certain  other  notes  made  by  the  payee  to  a 
third  party  upon  which  the  defendant  was 
liable  as  an  indorser,  whereupon  the  plaintiff 
filed  a  supplemental  petition,  in  which  it  was 
alleged  that  after  the  commencement  of  the 
action  the  note  upon  which  the  defendant  was 
so  liable  as  an  indorser  was  paid  and  his 
liability  discharged.  Held,  that  a  demurrer 
to  the  supplemental  petition  was,  under  section 
2968  of  the  Revision  of  1860  (§  2731,  Code  of 
1873),  properly  overruled.  The  CUy  of  Daven- 
port V.  MUcheU,  15  Iowa,  194. 

X.  Vebification  op  Pleadings. 

463.  As  to  effect  of  sworn  answer  in  chan- 
cery, both  prior  and  subsequent  to  Revision  of 
I860,  see  sub-title  herein,  Pleading  in  Ei^umr 
Causes. 

464.  The  snfficiency  of  a  ▼erifioation  of  a 
pleading  demanded  under  oath  discussed  and 
determined.  Kerr  <fe  Johnson  v.  Hedge  d  Heaton, 
12  Iowa,  426. 

466.  A  defective  verification  to  a  pleading 
is  waived  by  pleading  thereto.  Hughes  v.  Feeter, 
18  Iowa,  142. 

466.  Where  a  petition  under  oath  demax^ds 
an  answer  under  oath,  and  the  defendant  files 
an  answer  not  verified,  in  a  trial  upon  issues 
thus  made  up,  the  petition  will  not  be  taken  as 
true.  Twogood  dt  Co.  v.  Coopers  db  Clarke,  9 
Iowa,  415. 

467.  Sections  1744, 1745  and  1746  of  the  Code 
of  1851  were  not  designed  to  enable  a  party,  in 
an  action  at  law,  to  obtain  a  discovery  of  any 
and  all  matters  of  defense,  whether  of  an  equi- 


910 


PLEADING. 


Verification  of  Pleadings  —  Variance. 


table  or  legal  character,  which  he  might  see 
proper  to  set  ap  or  plead.  McConrunigheyY. 
Weider,  2  Iowa,  408. 

468.  Whatever  might  be  tried  at  law  the  de- 
fendant may  make  an  issue  upon  and  require  a 
disclosure  under  oath  from  his  adversary ;  but 
he  cannot  in  this  method  engraft  upon  an 
answer  in  an  action  at  law  matters  that  are 
alone  cognizable  on  the  equity  side  of  the  court. 
Ibid. 

469.  Where  a  verified  petition  or  answer 
demands  an  answer  under  oath,  such  sworn 
pleading  will  not  be  taken  as  true  in  the  trial 
of  the  issues,  made  by  an  answer  or  replication 
not  under  oath.  Taylor,  Shipton  <Sb  Go.  v. 
Runyan  <fe  Brown,  9  Iowa,  522. 

470.  When  a  petition  was  sworn  to  and  de- 
manded an  answer  under  oath,  and  the  defend- 
ant answered,  denying  each  and  every  allegation 
in  the  petition,  but  not  under  oatli,  it  was  held, 
that  the  court  erred  in  rendering  judgment  as 
for  want  of  an  answer ;  that  the  plaintiff  should 
have  taken  some  steps  to  have  the  answer  re- 
moved, and  that  the  petition  could  not  be  taken 
as  true.  Wolf  <fc  IIopp  v.  Hagensick,  19  Iowa, 
590. 

471.  Afildavit:  by  agent  Where  an  agent 
makes  an  affidavit  for  his  principal,  under  sec- 
tion 1748  of  the  Code,  upon  a  matter  of  fact 
involved  in  a  suit,  on  which  the  rights  of  the 
parties  depend,  he  must  satisfy  the  mind  of  the 
court  that  his  means  of  information  are  full 
and  adequate.    Leach  v.  Keach,  7  Iowa,  282. 

472.  Denial  not  under  oath.  A  pleading 
under  oath  will  not  be  taken  as  true  when  its 
allegations  are  denied  by  a  subsequent  pleading 
not  under  oath.    Lee  v.  Keiftter  etal.,  11  Iowa, 

280. 

473.  A  verified  replication  in  response  to  an 

answer  which  did  not  demand  a  replication 
under  oath  was  not,  under  the  Code  of  1851, 
equivalent  to  the  evidence  of  cae  witness. 
Arms  V.  Stoeion  et  al.,  12  Iowa,  327. 

474.  Under  ReTlaion  of  1860.  An  answer 
to  a  verified  petition  in  an  attachment  suit 
which  was  not  sworn  to,  as  required  by  section 
2904  of  the  Revision  of  1860  (Code  of  1873, 
§  2660),  was  properly  stricken  from  the  files 
on  motion  of  the  plaintiff.  Ha/rper  et  al.  v. 
Drake,  15  Iowa,  157. 

476.  A  sworn  answer  does  not  make  other  or 
greater  proof  necessary,  than  if  the  answer  was 


not  verified.  Revision,  §  2915  (Code  of  1878, 
§  2679).  8hepa/rd  v.  Ford,  10  Iowa,  602 ;  MiUh^ 
ell  ▼.  Moore,  24  Ibid.  894,  and  sub-title  herein, 
Pi/BADma  IN  Equity  Causes. 

476.  Where  a  party  to  a  suit  calls  upon  his 
adversary  to  answer  or  reply  under  oath,  and 
such  answer  or  replication  is  made,  he  is  not 
entitled  to  a  continuance  of  the  cause  in  order 
to  procure  the  attendance  of  the  party  making 
the  answer  or  replication  under  oath  as  a  wit- 
ness to  testify  concerning  the  matters  embraced 
in  the  sworn  answer  or  replication.  Stevens  v. 
CampbeU,  6  Iowa,  538. 

477.  Under  the  Oode  of  1861  an  answer 
under  oath  was  evidence  only  as  to  those  allega- 
tions which  were  responsive  to  the  petition, 
Gilbert  v.  Mosier,  11  Iowa,  498. 

478.  Set-offi  A  set-oflf  pleaded  by  a  defend- 
ant is  not  an  answer  to  the  petition ;  it  is  a 
counter-claim  or  cross-action,  and  need  not  be 
under  oath,  even  when  the  plaintiff  requires  an 
answer  under  oath.  Innes  dk  Co.  v.  Krytiher  <t 
Munn,  9  Iowa,  295. 

479.  Where  the  plaintiff  required  an  answer 
under  oath  and  defendant  filed  an  answer  admit- 
ting the  material  allegations  of  the  petition, and 
setting  up  a  set-off  not  under  oath ;  it  wns  Juld, 
that  the  plaintiff  erred  in  striking  the  set-off 
from  the  files.  Ibid. 

480.  When  an  amendment  of  a  bill  for  an 
injunction  avers  matters  material  to  sustain  the 
injunction,  such  amendment  must  be  verified  to 
the  same  extent  as  the  original  bllL  WaUeer  v. 
Ayer^s  Admrs.,  1  Iowa,  449. 

XI.  Variance. 

481.  Variance  between  the  writ  and  declara- 
tions  cannot  be  taken  advantage  of  by  demurrer 
to  the  declaration.  It  may  be  amended  upon 
payment  of  the  costs  or  such  terms  as  the 
court  may  impose,  so  as  to  conform  to  the 
dclaration.    Culver  v.  Whipple,  2  G.  Gr.  365. 

482.  Where  there  is  a  variance  in  the  declara- 
tion as  to  the  amount  due,  it  is  only  available  * 
on    special  demurrer.       Phillips  v.  Bunnells, 
Mor.  891. 

483. between    proof     and    pleadings. 

There  is  no  material  variance  from  the  original 
instrument  which  stipulates  for  interest  at 
twelve  per  cent  and  the  pleading  founded 
thereon  which  makes  no  mention  of  interest 
at  all.     Wileon  v.  King,  Mor.  106. 
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484.  It  is  not  a  miadeBcription  of  a  note  to 
state  tbiit  the  defendant  at  *'Barlington" 
made,  etc.,  although  it  does  not  appear  on  the 
face  of  the  note  that  it  was  given  there.  Ander- 
son V.  Brovm,  Mor.  158. 

486.  The  rule  requiring  a  '  conformity  of 
allegation  and  proof  is  not  materially  changed 
by  the  code  of  civil  practice.  At  common  law, 
a  variance  was  fatal ;  under  the  present  system 
of  practice,  the  pleading  may  be  amended  to 
conform  to  the  proof.  Hdben  v.  Burlington  db 
Missouri  Evoer  R.  R,  Co^  20  Iowa,  562. 

486.  Where  in  a  proceeding  to  foreclose  a 
tax-title,  the  defendant  alleged  in  his  answer 
that  he  redeemed  the  premises  in  controversy, 
on  the  23d  of  April,  1854,  and  referred  to  a  cer- 
tificate of  redemption  set  out  as  an  exhibit  to 
the  answer,  which  recited  that  the  redemption 
was  made  on  the  23d  day  of  April,  1855 ;  and 
the  plaintifif  in  his  replication  denied  that 
defendant  redeemed  said  lands  at  the  day 
named  in  the  answer,  or  at  any  other  time,  it  was 
lidd,  that  the  certificate  showing  that  the 
redemption  was  made  on  the  last  date  men- 
tioned should  not  be  excluded  on  the  ground 
of  a  variance.  Byington  v.  Bradley/  et  al.,  11 
Iowa,  78. 

487.  In  an  action  of  debt  on  a  judgment 
the  declaration  described  the  judgment  as  for 
$834.51  damages  and  costs,  and  the  record  pro- 
duced in  evidence  showed  a  judgment  for 
$834.41  damages  alone.  The  variance  was  held 
to  be  fatal.    Eight  v.  WTiite,  Mor.  45. 

488.  The  plaintiff  in  his  petition  claimed  on 
a  special  contract  with  the  defendant,  and  the 
evidence  showed  that  the  contract  was  entered 
into  by  the  defendant  and  another  as  copartners. 
It  was  Jield  that  the  variance  was  material  and 
the  plaintiff  was  not  entitled  to  recover.  Black 
V.  StrutJiers,  11  Iowa,  459 ;  see  Jones  v.  BmUh, 
6  Ibid.  229. 

489.  Where  a  note  sued  on.  due  December 
16, 1866,  was  stated  in  the  petition  as  due  Sep- 
tember 16, 1866.  Held,  that  an  amendment  of 
the  petition,  curing  the  variance  between  it  and 
the  note,  was  properly  allowed.  Avery  v.  Wil- 
sort.,  26  Iowa,  574. 

490.  The  admission  of  a  note  in  evidence, 
variant  from  that  described  in  the  petition,  is 
error  without  prejudice,  when  the  substantial 
rights  of  the  defendant  have  not  been  preju- 
diced thereby.  The  Bremer  County  Bank  v. 
Bkutman  et  al.,  84  Iowa,  892. 


491. between  notice  and  petition.    A 

petition  is  the  foundation  of  the  action,  and  the 
notice  should  conform  to  it.  In  case  of  variance 
the  discrepancy  should  fall  upon  the  notice 
Such  discrepancy  is  cured  by  appearance. 
Frink  db  Co.  v.  Whicker,  4  G.  Qt,  882. 

492.  In  an  action  by  petition  and  summons, 
if  the  petition  is  in  assumpsit  and  the  summons 
in  debt,  it  is  erroneous.  Longacre  v.  /Simpson, 
Mor.  495. 

XIL  iNTBRVKirriON. 

493.  Intervention.  The  equitable  owner  of 
a  promissory  not«  may  assert  his  rights  and  ob- 
tain a  recovery  by  intervening  in  an  action  at 
law  commenced  by  the  person  holding  the  pos- 
session and  legal  title  to  the  note  against  the 
maker.  In  such  case  the  intervener  claims. ad- 
versely to  both  plaintiff  and  defendant.  §  2930 
of  the  Rev.  of  1860  (§  2683,  Code  of  1873) ;  Tay- 
lor  V.  Adair  and  Goff,  Intervenor,  22  Iowa,  279. 

494.  In  a  proceeding  to  enjoin  the  collection 
of  a  tax  voted  to  aid  in  the  construction  of  a 
railroad  through  a  particular  township,  under 
the  act  for  that  purpose,  the  railroad  company 
constructing  the  road  through  such  township, 
and  to  be  benefited  by  the  tax,  may  properly  in- 
tervene for  the  purpose  of  interposing  a  defense. 
Brovm  v.  Bryan  et  <U.,  31  Iowa,  556. 

496.  A  tax  payer  has  not  such  an  interest  as 
entitles  him  to  intervene  in  an  action  against 
the  county  to  enforce  a  claim  against  it,  agreed 
to  by  the  supervisors,  unless  it  appear,  from  the 
facts  stated,  that  the  board,  in  their  action  re- 
specting the  claim,  assumed  the  exercise  of  pow- 
ers not  conferred  by  law,  or  that  they  acted  in 
bad  faith.  Cornell  CoUege  v.  Iowa  County,  32 
Iowa,  502. 

XIII.  REDUin>Ai9T  AND  Immatebial  Matter. 

496.  Facts  and  evidence.   Facts  and  evidence 
should  be  pleaded ;  allegations  setting  out  evi 
dence  merely  should  be  stricken  out  as  redund- 
ant and  irrelevant.      The  Davenport  OasMght 
and  Coke  Co.  v.  The  City  of  Davenport,!^  Iowa,  6. 

497.  When  an  answer  traverses  the  plaintiff's 
cause  of  action,  or  states  matter  in  confession 
and  avoidance,  and  also  contains  superfluous  or 
redundant  matter,  such  redundancy  should  be 
corrected  by  motion  and  not  by  demurrer.  Ths 
Davenport  Gas-light  and  Coke  Co.  v.  The  City  of 
Davenport,  15  Iowa,  6  ;  Eayden  v.  And^son,  17 
Ibid.  158;  Bolinger  v.  Emderson,  23  Ibid.  166; 
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and  sub-title  DEifUBBSR,  herein,  §  889,  et  »cq., 
ante. 

498.  But  where  the  matter  pleaded  does  not 
amount  to  a  denial  or  to  a  confession  and  avoid- 
ance the  defect  may  be  reached  by  demurrer. 
The  Davenport  Qasdight  and  Coke  Co.  v.  The 
City  of  Davenport,  15  Iowa,  6. 

499.  In  a  petition  filed  for  the  foreclosure  of 
a  mortgage  by  an  assignee  thereof,  tlie  instru- 
ment containmg  the  contract  of  assignment 
under  which  he  claims  is  not  irrelevant  or  im- 
material, and  a  motion  to  strike  the  same  from 
the  petition  upon  that  ground  should  be  over- 
ruled.    Pranklin  v.  Twogood,  18  Iowa,  515. 

600.  On  a  motion  to  strike  out  matter  as  re- 
dundant or  irrelevant,  it  should  be  shown  that 
the  moving  party  will  be  aggrieved  by  suffering 
it  to  remain.  (Rev.,  §  2946,  Code  of  1873,  §  2719.) 
And  while  it  is  the  duty  of  courts  to  expunge 
such  matter,  a  duty  which  should  be  unhesi- 
tatingly exercised,  for  the  sake  of  preserving 
unity  and  distinctness  in  the  issues,  a  summary 
motion  of  this  character  should  not  be  entei^ 
tained,  when  facts,  and  not  the  evidence  of  facts, 
are  stated  in  such  a  manner  as  not  to  preju- 
dice the  opposite  party.  ChUds  t.  GrUioold, 
15  Iowa,  488. 

601.  Paragraphs  in  an  answer  which  contain 
matter  constituting  no  defense  to  the  action, 
may  be  stricken  out  on  motion  as  redundant 
or  irrelevant  matter,  under  said  section  2946. 
Evans  v.  Bobbins,  29  Iowa,  472. 

602.  Suzpliuage.  Allegations  in  a  petition 
which  do  not  form  a  basis  for  plaintiff's  prayer 
for  relief,  and  could  be  properly  stricken  there- 
from as  surplusage,  cannot  operate  to  vitiate  the 
action.  Goodpaster  v.  Porter  and  Courtney,  11 
Iowa,  161. 

603.  Where  an  action  of  trespass  was  brought 
in  the  name  of  **  the  State  of  Iowa  who  sues 
for  the  use  and  benefit  of  the  Des  Moines  Navi- 
gation Company,"  and  the  petition  alleged  that 
the  trespass  was  committed  on  certain  lands 
"  belonging  to  and  being  the  property  in  fee 
simple  of  the  said  State  of  Iowa,"  and  where  the 
petition  was  demurred  to  on  the  ground  that  it 
appeared  from  the  petition,  that  the  plaintiff 
had  no  Interest  in  the  subject-matter  of  the  suit, 
and  that  the  real  party  in  interest  should  sue  for 
a  trespass,  and  not  another  for  his  use,  which 
demurrer  was  overruled.  Held,  that  the  words 
"  for  the  use  and  benefit  of  the  Des  Moines  Navi- 
gation Company,"  were  mere  surplusage  and 


that  the  demurrer  was  properly  overruled.  2^ 
State  of  Iowa  v.  Butteruoorth,  2  Iowa,  158. 

604.  Under  section  2966  of  the  Revision  of 
1860  (Code  of  1878,  §  2729),  a  party  is  not  com- 
pelled to  prove  more  than  is  needed  for  his  de- 
fense, notwithstanding  he  has  stated  in  his 
answer  or  reply  more  than  is  necessary.  Arnold 
V.  Arnold,  20  Iowa,  278. 

606.  When  a  party  is  sued  in  autre  droit, 
and  it  appears  from  the  allegations  of  the  plain- 
tiff that  the  defendant  is  liable  in  his  own  right, 
the  words  "  executor,  etc. ,"  will  be  treated  as 
surplusage,  or  as  destcriptio  personm  ;  but  when 
it  appears  from  the  record  that  they  were  not 
so  treated  by  the  parties,  or  either  of  them,  in 
the  court  below,  it  will  bot  be  so  considered  on 
the  hearing  of  the  same  cause  on  appeal  to  the 
supreme  court.  Lameriy  v.  Woodvuard,  admr.,  16 
Iowa,  1. 

XIV.  Plkadinq  in  Equity  CAiEs. 

606.  As  to  sufficiency  of  allegations  in  bill 

by  creditors,  to  set  aside  as  fraudulent  a  convey- 
ance by  a  father  to  his  son,  see  Harrison  v.  Kra- 
mer, 8  Iowa,  548 ;  against  one  about  to  commit 
an  injury.  Dinvnddie  v,  Roberts,  1  Q.  Qr.  863 ; 
for  specific  performance,  Oarrettson  v.  VanLoon, 
8  Ibid.  128. 

607.  Affirmative  relie£  It  is  erroneous  to 
grant  affirmative  relief  in  a  decree  when  no 
foundation  therefor  has  been  laid  in  the  allega- 
tions of  the  petition.  Knoioles  v.  Rahlin  and 
Coricith,  20  Iowa,  101. 

608.  Where  the  complainant  in  chancery  is 
entitled  to  any  relief,  under  the  case  made  in 
his  bill,  it  should  be  granted  pro  tanto.  Walker 
V.  Ayres  et  al.,  1  Iowa,  449.  But  a  decree 
should  not  give  more  or  greater  relief  than  is 
claimed  in  the  petition.  Cooper  v.  Frederick,  4 
G.  Gr.  403. 

609.  While  it  is  true  as  a  general  rule,  that  a 
defendant  is  not  entitled  to  any  affirmative  re- 
lief, except  upon  the  averments  of  a  cross-peti- 
tion ;  if  a  plaintiff  in  his  petition  prays  for  an 
account,  and  a  balance  is  ultimately  found  in 
favor  of  the  defendant,  he  is  entitled  to  a  decree 
for  such  balance  against  the  plaintiff.  McGregor 
V.  McGregor,  21  Iowa,  441. 

610.  Under  a  prayer  for  general  relief^  the 
complainant  may  be  entitled  to  a  decree  consist- 
ent with  the  case  made  by  the  allegations  of  the 
bill,  but  not  to  one  including  and  covering  mat- 
ters not  therein  referred  to,  and  as  to  which  the 
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respondents  have  never  properly  had  their  day 
In  court.     Wilton  v.  Dorr,  15  lo^a,  489. 

611.  The  damages  sustained  by  the  purchaser 
by  reason  of  the  vendor's  failure  to  perform  his 
fon tract  to  convey  real  estate,  will  not  be  as- 
sessed by  the  court  in  an  action  for  specific  per- 
formance, unless  the  petition  is  framed  with  a 
view  to  such  relief.  The  prayer  for  general  re- 
lief is  not  sufficient.  Tost  v.  Devault,  9  Iowa, 
61. 

612.  Under  the  prayer  for  general  relief,  such 
a  decree  will  be  entered  as  is  warranted  by  the 
facts  stated  beyond  that  specifically  asked.  Simr 
plot  V.  Simplot,  14  Iowa,  449. 

613.  But  a  court  of  equity  cannot,  under  a  gen- 
eral prayer,  grant  relief  for  which  no  proper 
basis  has  been  laid  in  the  allegations  of  the  pe- 
tition. Gassady  v.  Woodbury  County,  18  Iowa, 
113. 

614.  Proof  will  be  confined  to  allegations. 
.  A  complainant  in  chancery  will  not  be  permit- 
ted to  make  a  case  by  his  proof,  and  upon  the 
hearing  which  is  different  from  that  presented 
in  his  bill.    Singleton  v.  Scott  et  al.,  11  Iowa,  589. 

616.  Bill  to  correct  mistake  in  sheriff's  deed. 

It  is  not  necessary  to  allege  in  a  bill  to  correct  a 
mistake  in  a  sheriff's  deed,  that  the  complain- 
ant, and  those  under  whom  he  claims  had  no 
knowledge  of  the  mistake,  when  the  deeds  con- 
stituting the  chain  of  title  from  the  sheriff  to 
complainant  were  executed.  Elderinger  v. 
Mbriarty,  10  Iowa,  78. 

616. by  creditor  to   remove  cloud  of 

pretended  conveyance.  In  a  bill  to  remove 
the  cloud  of  a  pretended  conveyance  from  real 

■ 

property,,  upon  which  the  complainant  claims  a 
judgment  lien,  it  is  not  necessary  to  aver  the 
return  of  an  execution  nuUa  bona.  Loving  v. 
Pairo  et  al.,  10  Iowa,  282. 

617. by  partner  for  balance  due.    As  a 

general  rule,  a  bill  in  equity  by  a  partner  for  a 
balance  due  upon  copartnership  business,  should 
show  a  final  settlement  of  copartnership  busi- 
ness, or  ask  the  court  to  marshal  the  assets  and 
make  a  final  settlement  between  the  members  of 
the  firm.  WilliamBon  v.  Haycock  et  al.,  11 
Iowa,  40. 

618.  The  failure  to  make  such  allegations  will 
not  be  fatal  to  the  bill  on  the  final  hearing,  if 
the  answer  and  evidence  disclose  a  state  of  facts 
which  necessarily  raises  the  presumption  that 
such  settlement  was  made.  Ibid, 
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619. for  settlement  of  partnership  busi- 
ness. Where  a  petition  seeks  a  specific  per- 
formance, and  the  settlement  of  a  partnership 
business,  it  should  set  fbrth  the  amount  of  cap- 
ital invested  by  each  partner,  the  method  of 
carrying  on  the  business,  and  the  leading  facts 
and  conditions  upon  which  the  partnership  was 
formed,  and  under  which  plaintiff  seeks  to  re- 
cover.   Cooper  et  al.  v.  Frederick,  4  G.  Gr.  403. 

620.  Allegations  of  fraud.  In  alleging  a 
combination  and  collusion  for  the  purpose  of 
defrauding  a  party,  it  is  not  necessary  to  set  out 
the  minute  facts  which  tend  to  show  such  com- 
bination and  collusion.  A  general  statement  of 
the  facts  should  be  made.  Singleton  v.  Scott  et 
al,,  11  Iowa,  589. 

621.  Where  a  bill  charges  actual  fraud  on 
the  groi^nd  of  deception,  artifice  and  cirumven- 
tion,  in  terms  judicially  intelligible,  it  is  suf- 
ficient. De  Louis  et  al.  v.  Meek  et  al.,2  Q.  Gr 
55. 

622.  A  general  allegation  of  fraud  in  a  bill  is 
sufficient,  if  so  certainly  and  distinctly  stated  as 
to  make  the  subject-matter  of  it  clear.  Ibid. 

623. of  copartnership.    The  sufficiency 

of  allegations  of  copartnership  in  a  pleading  in 
chancery,  considered  and  discussed.  Munson  v. 
SeaTS  et  al.,  12  Iowa,  172. 

■ 

624. by  administrator  to  remove  cloud 

on  title.  If  a  bill  filed  by  an  administrator  to 
remove  a  cloud  from  the  real  estate  of  the  de- 
cedent does  not  set  up  a  full  statement  of  the 
claims  against  the  estate,  with  an  account  of  the 
disposition  made  of  the  personalty,  it  should  be 
dismissed.  Oladson  v.  Whitney  et  al.,  9  Iowa, 
267. 

626. The  heirs  of  the  decedent  must  be 

made  parties  to  a  bill  by  the  administrator,  to 
remove  a  doud  from  the  title  of  the  real  estate 
of  decedent,  and  subject  the  same  to  the  pay- 
ment of  debts.  Ibid. 

626. to  set  aside  a  Judgment.  A  petition 

to  set  aside  a  judgment  is  defective,  unless  it 
shows  that  the  judgment  is  unj  ust  and  oppressive 
and  there  is  a  good  defense.  The  door  of  equity 
is  open  only  to  such  as  have  been  or  may  be  in- 
jured ;  and  the  injury  sustained  or  apprehended 
should  be  clearly  set  forth  in  the  petition.  Pig- 
oU  V.  Addicks,  3  G.  Gr.  427;  Coon  v.  Jones,  10 
Iowa,  131. 

627.  A  bill  to  vacate  a  judgment  of  partition 
for  fraud  may  be  in  the  nature  of  a  bill  of  re- 
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666.  Undenied  allegation:  decree  pro  oon- 
fesso.  W^hen  the  defendant  fails  to  answer  or 
when  the  allegations  of  the  petition  are  not 
denied,  they  are  to  be  taken  as  confessed.  Fer^ 
Tier  V.  Buziek  et  cU,,  6  Iowa,  268 ;  Compian  v. 
Comer,  4  Ibid.  577 ;  Atkins  v.  Faulkner^  1 1  Ibid- 
826  ;  Uarrison  v.  Kramer,  8  Ibid.  548 ;  Cook  v. 
Woodbury  County,  18  Ibid.  21 ;  Gredy  v.  Sample, 
22  Ibid.  338. 

667.  But  when  the  averments  are  indistinct 
and  uncertain,  the  requisite  certainty  must  be 
afforded  by  the  proof.  Atkins  v.  Faulkner,  11 
Iowa,  836 :  Harrison  v.  Kramer,  8  Ibid.  548. 

668.  And  a  decree  of  thb  court  below,  which 
may  be  considered  as  proper  when  regarded 
only  in  connection  with  the  positive  and  distinct 
averments  of  the  confessed  bill,  will  be  reversed 
when  the  evidence  disclosed  in  the  record  shows 
that  it  was  erroneous.  Atkins  v.  Faulkner,  11 
Iowa,  326  ;  Cook  v.  Woodbury  County,  18  Ibid.  21. 

669.  A  petition  in  equity  when  undenied  is 
taken  as  confessed,  but  the  extent  of  such  con- 

N  fessions  is  frequently  measured  by  the  exhibits 
attached.  Cook  et  al.  v.  WoodJbury  County,  18 
Iowa,  21. 

660.  Plea  in  bar.  A  plea  in  bar  is  not  allowed 
in  chancery  if  it  depends  upon  facts  which  have 
transpired  since  the  filing  of  the  bill.  Wright 
V.  Meek  et  al.,  8  G.  Gr.  472. 

661.  Where  a  bill  was  filed  to  set  aside  a  j  udg- 
ment  in  partition  for  fraud,  and  pendente  lite 
the  complainant  transferred  his  interest  to  his 
children.  Held,  that  such  transfer  could  not  be 
pleaded  in  bar  to  the  proceeding.  Ibid. 

662.  former  adjudication.     Where  the 

equities  of  the  second  bill  are  materially  differ- 
ent from  the  first,  although  the  origin  of  both 
are  the  same,  held,  that  the  adjudication  of  the 
first  is  no  bar  to  the  second.  Morris  v.  Stuart, 
1  G.  Gr.  375. 

663.  When  the  first  will  be  a  bar.  See  Camp- 
bell V.  Ayres,  1  Iowa,  268.  See,  also,  title  Judg- 
ment, sub-title.  Former  Adjudication,  ante. 

664.  OrosB-bilL  Under  the  Revision  of  1860, 
no  notice  to  the  plaintiffs  of  the  filing  of  an 
answer  asking  afiirmative  relief  is  necessary. 
When  under  the  Code  of  1851,  a  suit  was 
brought  for  minors,  "  by  their  mother,  next 
friend  and  guardian,"  it  was  not  necessary  to 
serve  upon  such  minors  original  notice  of  the 
filing  of  an  answer  in  the  nature  of  a  cross-bill. 
Treiber  et  al.  v.  Shxxfer  et  al.,  18  Iowa,  29. 


666.  When  a  mortgagee  is  made  a  party  de- 
fendant in  a  foreclosure  proceeding,  and  by  his 
cross-bill  alleges  that  his  mortgage  lien  is  prior 
to  that  of  complainants,  the  complainant  may 
join  issue  thereon  by  proper  allegations  in  the 
replication  or  answer  to  the  ci-oss-bill,  notwith- 
standing he  has  made  nu  allegations  of  priority 
in  the  petition,  and  under  an  issue  thus  joined 
the  complainant  may  introduce  evidence  to  show 
that  his  mortgage  was  admitted  to  record  prior 
to  respondent's.  Clarke  v.  Ba/ifjcroft,  Beaver  <ft 
Co.,  18  Iowa,  820. 


1.  Delivery  and  possession.  In  order  to  con- 
stitute a  valid  pledge,  possession  of  the  property 
must  be  delivered  to  the  pledgee.  But  this  pos- 
session may  be  according  to  the  nature  of  the 
thing  pledged,  and  n^ed  not  always  be  an  actual 
possession,  but  may  be  constructive  only.  Neft>an 
V.  Roup,  8  Iowa,  207. 

2.  Levy  of  an  ezeoution  upon  property 
pledged.  The  right  of  the  pledgee  will  prevail 
over  the  lien  of  an  execution  levied  upon  the 
property  pledged  by  an  officer  with  notice  of 
the  contract  pledging  the  same.  Reeves  dt  Co.  v. 
Seebem,  sheriff,  16  Iowa,  234. 

3.  As  oollateral  security.  In  the  absence  of 
any  contract,  controlling  the  rights  of  the  parties, 
a  pledgee  holding  a  pledge  as  collateral  security 
may,  after  the  maturity  of  the  debt  secured, 
elect  to  pursue  one  of  three  remedies :  1.  Pro- 
ceed personally  against  the  pledgor  for  his  debt, 
without  selling  the  pledge ;  2.  By  bill  in  chan- 
cery for  a  judicial  sale  of  the  property;  a  fore- 
closure; 3.  Sell  the  pledge  without  judicial  pro- 
ceedings, upon  giving  reasonable  notice  to  the 
debtor  to  redeem.  Robinson  v.  Hurley,  11  Iowa, 
410. 

4. Where  the  pledgee  executed  to  the 

pledgor  a  receipt  for  the  pledge,  in  which  it  was 
stipulated  that  should  the  note  for  the  collateral 
security  of  which  the  pledge  was  given,  "  not 
be  promptly  met  at  maturity,"  the  pledgee  re- 
serves "  the  right  and  privilege  of  "  disposing  of 
the  pledge  "  at  private  sale,"  the  proceeds  to  be 
applied  to  the  satisfaction  of  the  debt,  and  the 
balance,  if  any  thereafter  remain,  to  be  paid  to 
the  pledgor ;  it  was  held,  1.  That  the  agreement 
waived  or  changed  the  legal  rights  of  the  par- 
ties only  in  dispensing  with  notice  to  the  pledgor 
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to  redeem  before  sale.  2.  That  it  required  a  sale 
at  the  maturity  of  the  debt.  8.  That  the  meas- 
ure of  the  liability  of  the  pledgee  to  the  pledgor, 
upon  a  conversion  of  the  pledge,  was  its  value 
at  the  time  of  such  conversion.  Ibid. 

6.  Where  property  pledged  as  security  is  sold 
by  the  pledgee  at  private  sale,  by  the  direction 
or  with  the  consent  of  the  pledgor,  the  pledgor 
cannot  afterward  object  that  the  sale  was  not 
made  in  accordance  with  the  requirements  of 
the  law  regulating  sales  of  pledged  property. 
HamUt(m  v.  8t(U6  Bank,  22  Iowa,  806. 

6.  Joint  owner.  One  joint  owner  of  personal 
property  cannot  sell  or  pledge  the  interest  of 
his  co-owner,  although  the  former  is  in  posses- 
sion of  the  chattel,  and  the  purchaser  or  pledgee 
has  no  knowledge  of  the  joint  ownership. 
Frans  v.  Young  et  al.,2i  Iowa,  875. 

7. rights  of  pledgee.     But    one    joint 

owner  can,  at  his  pleasure,  and  without  the  con- 
sent of  the  other,  sell,  mortgage  or  pledge  his 
own  interest  in  the  property.  In  case  of  sale 
the  purchaser  becomes  a  joint  tenant  with  the 
other  owner.  In  case  of  pledge,  the  pledgee 
has  the  same  right  to  possession,  as  against  the 
other  owner,  that  his  pledgor  had.  Ibid. 

8.  replevin.  In  such  case  the  non-pledg- 
ing owner  cannot  maintain  replevin  against  the 
pledgee ;  nor  can  the  owner  who  made  the 
pledge  join  with  the  other  joint  owner,  and  the 
two,  by  virtue  of  such  joinder,  maintain  the  ac- 
tion. Ibid. 

See  MORTGAQK  OF  Personal  Proferty; 
Sales  op  Personal  Property. 


POOR. 

1.  Support  of  the  poor:  parent  and  child. 

Under  chapter  48,  Code  1851,  the  township  trus- 
tees may  proceed,  by  the  method  prescribed  by 
Bections  788, 789,*  to  compel  a  child  to  maintain 

'^Reprinted  as  sections  1356, 1357,  Revision  of 
1860,  which,  with  the  section  immediately  prece- 
ding:, are  here  set  out.  They  are  repriuted  as 
sectiou  1330,  etseq.,  Code  of  1873  . 

The  father,  mother,  children,  grandfather.  If  of 
ability  without  his  personal  labor,  and  the  male 
grand-children  who  are  of  ability,  of  any  poor  per- 
son who  is  blind,  old,  lame,  or  otherwise  impotent  so 
as  to  be  unable  to  maintain  himself  by  work  shall 
jointly  or  severally  relieve  or  maintain  such  poor 
person  in  such  manner  as  may  be  approved  by  the 
trustees  of  the  township  where  such  poor  person 
may  be  or  by  the  directors,  but  these  officers  shall 
have  no  control  unless  the  poor  person  has  applied 
for  aid. 

The  word  "father"  In  the  preceding  section  In- 
cludes the  putative  father  of  an  illegitimate  child, 
and  the  question  of  his  being  the  father  may  be  tried 


and  support  a  parent ;  or  the  county  may  give 
the  necessary  relief  without  resorting  to  this 
process  and  recover  of  the  defendant,  by  action 
in  the  district  court,  as  for  money  paid  to  hia 
use.    Botme  County  v.  Buhl,  9  Iowa,  276. 

2.  The  support  of  offspring  until  they  attain 
the  age  of  maturity  is  a  duty  imposed  upon  the 
parent  by  the  common  law;  the  duty  of  the 
child  to  support  infirm,  destitute  or  aged  parents 
is  established  only  by  statute.  Dawson  v.  Daw- 
son, 12  Iowa,  512. 

3.  A  nephew  is  not  made  liable  under  section 
787,  CJode  of  1851,  for  the  support  of  a  pauper 
uncle.  Ibid. 

4.  Case  explained.  The  County  of  Boone  v. 
Btihl,  supra,  cited,  explained  and  held  inappli- 
cable. Ibid. 

6.  Oonsideraticn.  An  express  promise  by 
a  son  to  pay  for  past  expenditures  by  a  third 
person  for  the  support  of  a  parent  is  not  bind- 
ing ;  a  moral  obligation  is  not  a  sufficient  con- 
sideration to  sustain  a  promise  when  a  good  or 
valuable  consideration  has  not  once  existed. 
Ibid. 

6.  Averments.  In  an  action  by  a  third  person 
against  a  son  for  expenditures  made,  in  support 
of  his  indigent  father,  the  petition  was  held  de- 
fective, because  it  alleged  neither  an  order  by 
the  proper  authorities  for  the  support  of  such 
pauper,  nor  a  promise  on  the  part  of  the  de- 
fendant to  pay  such  expenditure.  I  bid. 

7.  Iiiability  of  county.  The  principle  ' 
recognized  that  the  obligation  of  the  county  to 
support  the  poor  is  purely  statutory,  and  that, 
to  render  it  liable,  the  case  must  fall  within, 
and  the  liability  be  created  pursuant  to,  and  in 
the  manner  prescribed  by,  the  statute.  Cooledge 
V.  Mahaska  County,  24  Iowa,  212. 

8.  Township  trustees.  Under  sections  1387* 
and  1388  of  the  Revision,  the  township  trustees 
may  bind  the  county  for  medical  services  ren^ 

In  any  action  or  proceeding  to  recover  for  or  to  com- 
pel the  support  of  an  Illegitimate  child.  But  there 
shall  be  no  obligation  to  proceed  against  the  puta- 
tive father  before  proceeding  against  the  mother. 

Upon  the  failure  of  such  relative  so  to  relieve  or 
maintain  a  poor  person  who  has  made  application 
for  relief  the  township  trustees  or  the  directors  may 
apply  to  the  court  of  the  county  where  such  poor 
person  resides  for  an  order  to  compel  the  same. 

*  Reprinted  as  sectious  1364, 1365,  Code  of  1873, 
and  as  follows : 

Sec.  1387.  The  trustees  in  each  township  in  coun- 
ties where  there  is  no  poor-house  have  the  oversight 
and  care  of  all  poor  persons  In  their  township  so  long 
as  they  remain  a  county  charge,  and  shall  see  that 
they  are  properly  relieved  and  taken  care  of. 

Sbg.  1388.  The  poor  must  make  application  for  re- 
lief to  the  trustees  of  the  township  where  they  may 
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dered  at  their  instance,  daring  the  vacation  of  the 
board  of  snpervisors,  to  poor  sick  persons  in 
the  township.  Ibid. 

9.  Supervisors  cannot  deHegate  power :  oon- 
stitntional  law.  The  board  of  supervisors  can- 
not, by  virtue  of  sections  827  and  828  of  the 
Revision,  entitled  "  An  act  in  relation  to  roads 
and  highways/'  delegate  its  duties  and  powers 
in  relation  to  the  poor  to  the  clerk  of  the 
district  court.  Said  act  cannot  be  construed  to 
embrace  subjects  not  expressed  in  its  title.  Ibid. 

10.  Failure  of  trustees  to  report,  qneret 
Whether  a  failure  on  the  part  of  the  trustees  to 
report  to  the  board  of  supervisors,  as  required  by 
said  section  1388,  a  case  where  medical  services 
have  been  rendered  at  their  instance,  will  oper- 
ate to  deprive  the  physician  of  the  right  to  com- 
pensation for  services  rendered  after  the  time 
when  the  trustees  ought  to  have  reported,  al- 
though not  notified  of  the  omission,  nor  to  dis- 
continue his  services,  qtt&re.   Ibid. 

11.  Jurisdiction.  Neither  the  county  judge 
nor  the  county  court  has  any  jurisdiction  in 
regard  to  the  settlement  or  support  of  the  poor. 
It  is  conferred  by  the  statute,  exclusively  upon 
the  board  of  supervisors.  Luccls  County  v.  mng" 
gold  Oounty,  21  Iowa,  88.    See  County,  Vol.  I. 


POOR  CONVIOT. 

Criminal  law:  poor  convict.  It  seems 
that  actual  imprisonment  for  thirty  days  is 
necessary  to  entitle  a  prisoner  to  the  right  to 
be  liberated  as  a  poor  convict,  upon  the  making 
of  the  oath,  schedule  and  notes  as  provided 
by  section  5005  of  the  Revision.  Constructive 
imprisonment  is  not  sufficient.  In  re  Curley, 
84  Iowa,  184. 


P08SXSSSI0N. 


See  Action  of  Rioht;  Adversb  Posses- 
bion;  Bills,  Notes  aKd  Checks;  Mort- 
gage OF  Personal  Property  ;  Sales  of  Per- 
sonal Property  ;  Notice;  Contracts ;  Forci- 
ble Entry  and  Detainer  ;  Occttfying  Claim- 
ant ;  Pledge  ;  Replevin  ;  Trespass  ;  Vendor 
and  Vendee. 


be,  and  if  the  trustees  are  satisfied  that  the  appli- 
cant Is  in  auoh  a  state  of  want  as  requires  relief  at 
the  public  expense,  they  may  for  the  time  being  af- 
ford Buuh  relief  as  toe  necessities  of  the  person  may 
require  and  shall  report  the  case  forthwith  to  the 
Judge,  who  is  authorized  to  deny  further  relief  to 
such  person  if  he  find  cause. 


POWER  — POWER     OP    ATTORNEY 
POWER  TO  SEIiK 

See  Conykyancb  ;  Principal  and  Agent. 
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L  In  District  and  Circuit  Coubts. 

a.  OeneraUy,  919. 

b.  Rules  of  court,  934. 

e.  Transfer  of  eattses,  926. 

d.  Trials. 

(1)  Ord&r  of  tried,  ^'iXi. 

(2)  Irial  of  legal  and  equitable 

issues,  925. 
(8)  IViids  to  the  court,  926. 

(4)  Trials  to  the  jury,  927. 

(5)  As  to  who  holds  the  afflmuUiee 

of  the  issue  and  entitled  to 
opening  and  closing  argu- 
ments, 928. 

(6)  Verdict  and  judgment,  9219. 

e.  Objections  and  exceptions,  930. 
/.  In  default  cases,  981. 

g.  Parties;  joinder;  nonjoinder  and 

misjoinder,  981. 
h.  Motions,  935. 
i.  Nonswit. 

(1)  Voluntary  nonsuit,  9Z1. 

(2)  Involuntary  nonsuit,  938. 
(8)  Effect  of  nonsuit,  etc.,  938. 

J.  In  cases  on  appeal  from  justice,  988. 

IL  In  Equity  Cases. 

a.  In  district  and  circuit  courts,  989. 

b.  On  appeal  to  supreme  court,  942. 

IIL  In  Criminal  Cases. 

a.  In  district  court,  948. 

b.  On  appeal  to  supreme  court,  945. 

IV.  On  Appeal  to  the  Supreme  Court 
generally. 
a.  General  rules  as  to  review. 

(1)  Generally,  94Q. 

(2)  Questions  not   passed    upon 

below,  949. 

(3)  Errors  which  might  have  been 

corrected  below,  950. 

(4)  Error  udlhout  prejudice,  950. 

(5)  Assignment  of  error,  961. 

(6)  Waiver  of  error ^  951, 

(7)  Other  maUers,  962. 
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b.  The  record, 

(1)  QeneraUy,  952. 

(2)  CertifiecUion  of  evidence  and 

papers,  958. 
e,  Preeumptionsarmngonthe record: 
showing  of  affirmative  error, 
955. 

d.  Exceptions  and  objections,  957. 

e.  Dtsmisssal  of  appeal;  remanding 

of  cause;   affirmance   and  ren- 
dition of  judgment,  958. 
/.  Miscellaneous  matters,  959. 
V.  In  Justice's  Ck)UKT,960. 


I.  In  District  and  CiRCinT  Ck)X7BTB. 
a,  OeneraUy. 

1.  Bflbct  of  change  of  practice  on  pending 
oanaes.  Tlie  statute  which  changes  the  prac- 
tice operates  upon  pending  causes,  and  the 
proceedings  thereafter  should  be  conducted  in 
accordance  with  such  change.  Damdson  t. 
Wheeler,  Mor.  238. 

2.  The  Code  of  1851  provided  a  uniform 
system  of  practice  for  both  law  and  equity. 
Shepherd  v,  Foi-d,  10  Iowa,  502. 

3.  When  a  new  and  special  xlght  or  power 
is  given  and  its  mode  and  circumstances  are 
prescribed  they  must  be  obeyed  substantially. 
Ham,  y.  Steamboat  Hamburg,  2  Iowa,  460. 

4.  Assessment  of  damages.  When  a  cause 
Is  tried  by  a  jury  the  damages  should  be  as- 
sessed in  the  verdict.  Wilei/  et  al.  v.  Arnolds,  1 
e.  Gr.  865. 

6.  The  clerk  may  assess  damages  under  such 
computation  as  the  court  uMky  direct,  in  a  case 
where  the  facts  were  submitted  to  the  court. 
Bife  V.  Ingham,  8  G.  Gr.  125. 

6.  Under  the  territorial  statutf  the  district 
court  could  assess  damages  in  an  action  on  a 
specialty  or  direct  the  same  to  be  done  by  the 
clerk.    Davis  v.  Morford,  Mor.  99. 

7.  When  in  an  action  on  a  promissory  note 
the  jury  returned  a  verdict  as  follows ;  *•  We, 
the  jury,  find  for  the  plaintiff  for  the  note  and 
interest,"  and  when  the  court  referred  the  cause 
to  the  clerk  to  assess  the  damages,  who  reported 
the  same  to  the  court,  and  thereupon  judgment 
was  rendered  against  the  defendant  by  the 
court  for  the  amount  so  reported  by  the  clerk, 
with  costs,  held,  1.  That  the  intention  of  the 
Jury  was  sufficiently  indicated  by  the  language 
of  the  verdict.      2.  That    the    action  of   the 


court  in  referring  the  assessment  of  damages 
to  the  clerk  was  nothing  more  than  reducing 
the  verdict  to  proper  form.  Sevens  v.  Campbell, 
6  Iowa,  588. 

8.  When  an  action  is  brought  upon  a  mere 
money  demand,  and  the  amount  for  which  judg- 
ment should  be  rendered  is  a  mere  matter  of 
computation,  the  damages  may  be  properly 
assessed  by  the  clerk.  Cameron,  admm.,  v. 
Armstrong,  8  Iowa,  212 ;  Swift  el  al.  v.  Berry,  9 
Ibid.  48. 

9.  Where  on  plaintiff 's  motion  an  action  of 
replevin  is  dismissed,  and  is  again  reinstated 
on  defendant's  motion  for  the  assessment  of 
damages,  the  plaintiff  is  treated  as  a  party  in 
default  and  cannot  demand  a  jury.  WUkins  v. 
Treynor  etal.,14:  Iowa,  891. 

10. Judgment  by  defanlt     In   case  of 

judgment  by  default  where  the  action  is  for  a 
money  demand,  and  the  amount  for  which  judg- 
ment should  be  rendered  is  a  mere  matter  of 
computation,  the  clerk  of  the  district  court  may 
make  the  assessment  of  damages.  The  Barling- 
ton  d  Missouri  Biver  B.  B.  Co,  v.  Marchand,  5 
Iowa,  468. 

11.  Pleading:  where  cause  is  stated  in  dif- 
ferent counts.  Section  2934  *  of  the  Revision  is 
applicable  only  where  the  plaintiff  has  stated 
one  cause  of  action  in  various  counts,  and  it  is 
sought  to  compel  him  by  motion  to  elect  upon 
which  one  he  will  proceed,  and  does  not  author- 
ize a  motion  to  require  the  plaintiff  to  elect 
upon  wiiich  cause  of  action  he  will  rely  when 
more  than  one  are  contained  In  the  petition. 
Beed  et  al,  v.  JSbtoe  et  al,,  28  Iowa,  250. 

12.  To  entitle  a  party  to  the  remedy  provided 
by  said  9ection,  where  the  same  cause  of  action 
is  stated  in  different  counts,  he  should  file  a 
motion  to  strike,  supported  by  affidavit  that  the 
different  counts  are  for  only  one  cause  of  action. 
A  motion  for  the  adverse  party  to  elect,  not 
supported  by  such  affidavit,  is  insufficient.  The 
Iowa  and  Minnesota  B,  B,  Co,  v.  Perkins,  28 
Iowa,  281. 


*  Sec  2084.  One  cause  of  aotion,  defense,  set-off, 
counter-claim,  cross-demand,  or  reply,  shall  be 
expressed  in  but  one  statement,  and  not  In  various 
counts  or  dhrislons.  If  such  be  done,  the  adverse 
party  may  move  to  strike  out  all  but  one  ot  such 
counts  or  divisions,  supporting  his  motion  by  an 
affidavit  that  the  same  are  for  only  one  cause  of 
astion,  whereupon  the  other  party  shall  either  so 
strike  out  at  the  cost  of  the  motion,  or  declininer, 
must  show  on  the  trial  as  many  distinct  causes  as 
he  has  counts  or  divisions,  or  shall  pay  all  the  costs 
of  the  whole  trial. 
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13.  Refiling  of  pleadings.  It  is  not  competent 
for  a  party  to  refile  pleadings  that  have  been 
held  insufficient,  for  the  purpose  of  again  bring- 
ing before  the  court  questions  therein  presented. 
J^arkdiUl  v.  Callanan,  38  Iowa,  391. 

14.  Retrial  after  default:  evidence.  Where 
judgment  entered  on  a  default  in  an  action  on  a 
promissory  note  has  been  opened,  and  a  retrial 
ordered  under  section  3160*  of  the  Revision,  it  is 
not  necessary  on  the  retrial  to  again  introduce  the 
not-e  in  evidence.  No  sufficient  defense  to  the 
action  being  found,  the  original  judgment  is 
simply  confirmed  and  continued  in  full  force. 
Morton  v.  Coffin  et  al.,  29  Iowa,  235. 

16.  Nunc  pro  tunc  order  after  appeaL  A 
nunc  pro  tunc  order  by  the  district  court,  that  a 
judgment  be  entered  subsequent  to,  and  as  of, 
the  term  at  which  it  should  have  been  entered, 
without  notice  to  the  opposite  party,  and  while 
the  cause  is  pending  in  the  supreme  court  on 
appeal,  is  unauthorized  and  erroneous.  Tu'mer 
V.  The  First  Nat.  Bank  of  Keokuk  et  al.,  80 
Iowa,  191. 

16.  The  parties  consented  to  try  an  equity 
cause  by  the  second  metliod.  The  record  origi- 
nally transmitted  failed  to  show  whether  the 
trial  was  by  the  first  or  second  method.  Pend- 
ing the  appeal  to  the  supreme  court,  the  district 
court  entered  a  nunc  pro  tunc  order  that  the 
cause  was,  by  consent,  tried  by  the  second 
method,  and  ordered  a  record  so  amended  to  be 
sent  up.  Held,  1.  That  as  the  fact  of  the  consent 
was  admitted,  Revision,  section  2667,  does  not  dis- 
able the  district  court  from  making  the  nunc  pro 
tunc  order.  2.  Nor  does  the  pendency  of  an 
appeal  preclude  the  district  court  from  correct- 
ing the  record  in  the  cause.  Bv^kwalter  v.  Craig, 
24  Iowa,  215. 

17.  Waiver  of  ruling.  The  right  to  object  to 
the  overruling  of  a  motion  for  further  time  to 


*  Reprinted  as  section  2787,  Code  of  1873,  and 

as  follows: 

When  a  Judprment  has  been  rendered  a^rainst  a  de- 
fendant or  defendants,  served  by  Dubltcation  only, 
and  who  do  not  appear,  such  defendants,  or  any  one 
or  more  of  them,  or  any  person  legally  representing 
him  or  them,  may,  at  any  time  within  two  years  after 
the  rendition  of  the  Judgment,  appear  in  court,  and 
move  to  have  the  action  re-tried;  and  security  for 
the  costs  being  given,  they  shall  be  admitted  to  make 
defense ;  and  thereupon  the  action  shall  be  re-trled 
as  to  such  defendants,  as  If  there  had  been  no  Judg- 
ment, and  upon  the  new  trial,  the  court  may  confirm 
the  former  Judgment,  or  may  modify  or  set  it  aside, 
and  may  order  the  plaintiff  to  restore  any  money  of 
such  defendant  pala  to  him  under  It,  and  vet  remain- 
ing in  his  possession,  and  pay  to  the  defendant  the 
value  of  any  such  property  which  may  have  been 
taken  in  attachment  in  the  action,  or  under  the 
Judgment,  and  not  restored. 


answer  in  a  chancery  cause,  is  waived  by  the 
subsequent  filing  of  an  answer.  Benedict  v. 
Huni,  82  Iowa,  27. 

18.  The  rule  that  the  right  to  object  to  the 
action  of  the  court  below,  in  overruling  a  de- 
murrer to  the  petition  is  waived  by  the  defend- 
ant's answering  over,  applies  also  to  the  action 
of  the  court,  in  overruling  a  motion  to  have  the 
allegations  of  the  petition  made  more  specific. 
Coaldey  v.  McCarty  et  al,,Z^  Iowa,  105. 

19.  The  right  to  object  to  an  erroneous  rul- 
ing on  a  motion  to  dismiss  is  waived  by  answer- 
ing over  and  going  to  trial.  Bea  v.  FUUJiers, 
admr,,  31  Iowa,  545. 

20.  As  to  waiver  of  ruling  on  demurrer,  see 
Pleading,  sub-title  Demurrer  —  "  waiver  of" 

21.  Arrest  of  Judgment.  The  objection  that 
the  petition  in  an  action  against  a  railroad  com- 
pany contains  no  averment  of  the  corporate  ex- 
istence of  the  defendant,  comes  too  late  after 
judgment,  and  constitutes  no  ground  for  motion 
in  arrest.  Andre  v.  The  CJdcago  db  J^.  W.  R.  E, 
Co.,  80  Iowa,  107. 

22.  Dismisaal  of  action  as  to  part  of  defend- 
ants. In  an  action  on  an  implied  assumpsit 
against  several  defendants,  a  nolle  prosequi  as  to 
a  part  of  the  defendants  is  not  regarded  as  a  re- 
traxit or  release,  and  therefore  it  does  not  ope- 
rate to  discharge  the  other  defendants.  Quiglej/ 
V.  Merritt  et  al.,  4  Iowa,  475. 

23.  When  in  an  action  on  a  joint  and  several 
promissory  note,  defendants  answer  severally, 
the  plaintiff  may  discontinue  as  to  one  defend- 
ant without  discharging  the  other.  Young  v. 
Brown,  10  Iowa,  537. 

24.  Recalling  witness.  A  party  cannot  claim 
the  privilege,  as  a  matter  of  right,  to  recall  a 
witness,  either  for  the  purpose  of  preparing  a 
bill  of  exceptions,  or  for  the  purpose  of  impeach- 
ing the  witness,  or  to  settle  the  question  as  to 
what  he  did  testify  to  when  previously  on  the 
stand.    Slate  of  Mca  v.  RuM,  8  Iowa,  447. 

25.  Admission  of  new  defendant:  e£fect  dL 
In  a  proceeding  to  foreclose  the  equity  of  re- 
demption under  a  tax  deed  where  a  party  claims 
title  to  the  land,  and  on  his  own  motion  is  ad- 
mitted a  party  defendant,  admission  to  defend 
does  not  determine  his  title  to  the  land ;  and 
when  such  defendant  properly  sets  up  his  claim 
to  the  land  in  an  answer,  the  plaintiff  may  take 
issue  upon  it  Byington  v.  BookwaUer,  1  Iowa, 
512. 
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26.  Applioatioii  for  role  to  take  testiniony. 

When  an  application  for  a  rule  by  one  defend- 
ant to  take  the  testimony  of  his  co-defendant, 
showed  that  the  grantinf3^  of  the  rule  would  in- 
volve a  continuance  of  the  cause,  and  no  proper 
showing  for  a  continuance  was  made,  and  it  fur- 
ther appeared  that  such  co-defendant  was  intei^ 
ested  in  the  result  of  the  suit,  it  was  Juld  that 
the  district  court  did  not  abuse  its  discretion  in 
refusing  the  rule.  Ghreither  v.  Alexander  et  al., 
16  Iowa,  470. 

27.  After  an  appeal  is  taken  to  the  supreme 
court,  the  opposite  party  is  not  bound  to  take 
notice  of  what  may  be  done  in  the  cause  in  the 
district  court.  When  a  cause  is  pending  in  the 
appellate  court,  it  is  irregular  and  improper  to 
make  any  move  in  it  in  the  court  below,  with- 
out notice  to  the  adverse  party.  Eno  v.  Hunt, 
8  Iowa,  486. 

28.  When  a  cause  was  pending  in  the  supreme 
court,  and  after  decision  there,  but  hetore  proce- 
dendo, the  district  court  assumed  jurisdiction 
and  made  an  order  therein,  it  was  held  that  the 
action  of  the  district  court  was  premature.  Mes- 
senger V.  Marsh  et  al.,  6  Iowa,  493. 

29.  After  appeal  to  supreme  court  plaintiff 
cannot  withdraw  demurrer.  Where  a  demur^ 
rer  to  an  answer  is  overruled,  and  judgment 
rendered  against  the  plaintiff  thereon  upon  his 
failure  to  plead  over  or  prosecute  his  suit,  he 
will  not,  after  appeal,  be  allowed  to  withdraw 
his  demurrer  and  proceed  to  trial  on  the  merits. 
Dunlap  db  Co.  v.  Cody,  31  Iowa,  260. 

30.  When  a  Judgment  of  the  court  below  is 
reversed  and  remanded,  by  procedendo,  the 
court  must  proceed  thereafter  in  a  manner  not 
inconsistent  with  the  opinion  of  the  supreme 
court.  When  it  appears  from  such  opinion  that 
no  cause  of  action  exists,  the  action  must  be  dis- 
missed, and  any  different  proceedings  will  be 
corrected  by   certiorari.      Edgar  v.   Greer,  14 

Iowa,  211. 

31.  In  proceedings  to  vacate  judgments.  The 
objection  that  an  application  to  vacate  a  judg- 
ment does  not  state  facts  constituting  a  de- 
fense, and  is  otherwise  informal  in  not  conform- 
ing to  section  3601  of  the  Revision  (§  3157,  Code 
of  1873),  should  be  taken  advantage  of  by  a  mo- 
tion for  a  more  specific  statement,  or  possibly 
by  demurrer,  and  canikot  be  made  available  in 
a  trial  on  the  merits,  or  after  appeal.  Turner 
V.  The  First  National  Bank  of  Keokuk  etal.,  30 
Iowa,  191. 
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32.  A  motion  to  reinstate  a  caae  on  the  docket 
of  the  district  court  is  in  a  great  degree  ad- 
dressed to  the  discretion  of  the  court,  and  when 
there  has  been  unreasonable  delay  in  making  it, 
and  it  is  then  made  without  notice  to  or  an  ap- 
pearance by  the  adverse  party,  an  appellate  court 
will  not  reverse  the  order  refusing  to  reinstate 
it,  even  if  it  were  wrongfully  dismissed.  CJuip- 
man  v.  Lobey^  21  Iowa,  800. 

33.  Judgment  on  demurrer.  When  a  de- 
murrer is  overruled,  and  defendant  fails  to 
plead  over  within  the  time  required  by  rule  of 
court,  judgment  may  be  rendered  against  him. 
Cameron  et  al.  v.  Boyle  et  al.,  2  GF.  Gr.  164; 
Bridge,  Beach  &  Co.  v.  Livingston,  11  Iowa,  57. 

34.  When  a  defendant  abides  by  his  demur- 
rer to  the  petition,  the  court  will  be  justified  in 
rendering  a  judgment  agreeable  to  the  prayer 
of  the  petition  on  overruling  the  demurrer. 
Bridgman  et  al.  v.  WUctUt,  4  Q.  Qr.  563 ;  Mus- 
ser  db  Co.  v.  Hdbart,  14  Iowa,  249,  and  see,  fur- 
ther, title  Plkading,  sub-title  Demurrer, 

36.  Trial  of  right  of  property.  A  trial  of  the 
right  of  property  cannot  be  had  under  the  stat- 
ute after  the  property  has  been  sold  and  posses- 
sion passed  to  a  third  person  by  virtue  of  legal 
process.  Hughes  v.  MiUer^  2  G.  Gr.  9. 

36.  In  a  proceeding  to  try  the  right  of  prop- 
erty taken  on  execution, a  judgment  by  default 
will  authorize  the  officers  to  proceed  with  the 
sale.  Ihid. 

37.  Proof  must  be  confined  to  defense 
pleaded.  After  going  into  a  trial  upon  the 
merits,  and  the  plaintiff  has  proved  his  claim 
for  work)  the  defendant  should  not  be  permitted 
to  introduce  evidence  that  the  work  was  done 
for  liim  and  another  jointly,  in  order  to  avoid 
the  liability.  HiTie  v.  Houston,  2  G.  Gr.  161 ; 
Frentess  v.  Mobley,  10  Iowa,  450.  See,  further, 
title  Pleading,  ante,  and  § ,  et  seq.,  post. 

38.  Party  once  in  court  must  take  notice  of 
subsequent  proceedings.  After  service  or  vol- 
untary appearance,  a  party  to  a  suit  is  in  court 
and  must  take  notice  of  what  is  done  therein  up 
to  the  time  of  final  judgment,  and  by  all  such 
proceedings  is  bound  ;  but  after  judgment  he  is 
not  further  bound  to  take  notice.  Wright  et 
al.  v.  Le  Claire,  3  Iowa,  221. 

39.  Interference  of  nominal  party :  board  of 
supervisors.    W^here  a  party  in  interest  is  al- 

'  lowed  to  use  the  name  of  another  for  the  en- 
forcement of  a  right,  the  nominal  party  will 
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not  be  allowed  improperly  to  interfere;  and 
where  an  appeal  is  taken  by  the  county  board 
of  supervisors  from  a  decision  of  the  district 
court,  ordering  them,  as  county  canvassers, 
to  count  certain  votes  rejected  by  them  upon 
the  question  of  re-locating  the  county  seat,  a 
subsequently  elected  board  will  not  be  allowed 
to  interfere  to  dismiss  such  appeal  or  prevent  a 
hearing  of  the  case  on  its  merits.  The  Sta/te  of 
Iowa  V.  Cavers  et  al.,  22  Iowa,  843. 

40.  Agreements  of  counseL  The  court  will 
refuse  to  hear  proof  of  any  oral  agreement  be- 
tween the  contending  counselors  to  treat  the 
pleadings  as  amended  when  they  are  not,  and  to 
show  an  issue  different  from  that  presented  by 
the  pleadings  on  file.  Mathews  v.  Talley,  Mor. 
159. 

41.  of    parties.     After   parties    have 

agreed  to  submit  to  the  court  in  a  collateral  pro- 
ceeding, a  question  as  to  tlfla  validity  of  an  or- 
ganization of  a  corporation,  neither  can  object 
to  the  right  of  the  other  to  thus  present  the 
issue.  ^Bbri  Dodge  City  School  District  y.  'ihe 
District  Township  of  Wahkansa,  17  Iowa,  85. 

42.  Agreed  statement  of  facts  construed.  An 
agreed  statement  of  facts  in  a  suit  for  the  recov- 
ery of  real  estate,  set  forth  :  "  the  plaintiffs  are 
entitled  to  recover  the  whole  of  said  real  estate 
excepting  the  improvements,  unless  prevented 
by  the  facts  hereinafter  stated."  Held,  to  be  a 
submission  of  the  question  of  title  to  the  real 
estate  aside  from  the  improvements.  Bums  et 
al.  v.  Keas  et  al.,  21  Iowa,  257. 

43.  Agreement  for  decree.  An  agreement 
between  the  parties  to  an  action  stipulating  the 
t«rms  upon  which  a  decree  shall  be  entered, 
when  filed  in  open  court,  becomes  a  part  of  the 
record  as  a  pleading,  and  cannot,  unless  for  a 
good  cause  shown,  be  stricken  from  the  files  or 
withdrawn  upon  the  motion  of  the  parties,  and 
a  subsequent  pleading  inconsistent  therewith 
should  be  stricken  from  the  files.  Vail  v.  Stone 
et  flri.,  18  Iowa,  284, 

44.  Consolidation  of  causes.  A  policy  of  in- 
surance executed  by  four  companies,  stipulated 
that  each  acted  for  itself,  and  would  only  be  lia- 
ble for  one-fourth  of  the  whole  amount  insured 
in  case  of  loss.  A  loss  occurring  under  the  pol- 
icy, separate  actions  were  commenced  against 
each  of  the  companies  for  its  proportion  of  the 
loss,  as  stipulated  in  the  policy.  These  actions 
being  by  the  same  plaintiff,  depending  upon  the 
same  evidence,  defended  by  the  same  attorneys, 


and  involving  the  same  defense,  a  motion  was 
made  to  so  consolidate  them  as  that  all  should 
abide  the  result  in  one  to  be  tried.  This  motion 
was  sustained  by  the  district  court,  and  the  sa- 
preme  court  being  equally  divided  in  opinion, 
this  ruling  of  the  district  court  was  affirmed  by 
operation  of  law.  Viele  y,lhe  Oermania  Ins. 
Co.,  26  Iowa  9. 

46.  Re-apportionment  of  oaiises.  The  district 
court  may  re-apportion  the  causes  on  the  docket, 
fixing  an  earlier  day  for  trial,  and  such  re-appor- 
tionment will  be  good  ground  for  continuance 
only  when  a  party  shows  that  he  has  been  ta- 
ken by  surprise.  EUiott  v.  CadwaUader,  14 
Iowa,  87. 

46.  Order  of  azgoment.  The  order  of  argu- 
ment is  so  much  a  matter  of  discretion,  that  the 
supreme  court  will  not  interfere  with  the  ruling 
of  the  court  below  fixing  the  same.  Woodward 
V.  Laverty  et  al„  14  Iowa,  881. 

47.  Order  of  evidence.  The  court  may,  in 
the  exercise  of  its  discretion,  receive  evidence 
after  the  testimony  has  been  closed,  and  the  su- 
preme court  will  interfere  with  the  exercise  of 
such  discretion  only  in  case  of  abuse.  WJieder 
V.  Smiths  18  Iowa,  564.  See,  further,  title  Evi- 
dence, sub-title.  Witness— "d.  Rules  of  Ex- 
amination, Vol.  I,  p.  491. 

48.  Correction  of  record.  It  is  competent 
for  the  district  court,  upon  a  showing  that  the 
name  of  a  grand  juror  has,  by  mistake  of  the 
clerk,  been  omitted  in  the  record  of  a  prior 
term,  to  order  a  correction  of  such  record  by  in- 
serting therein  the  name  of  such  juror.  Ths 
State  of  Iowa  v.  McComb,  18  Iowa,  43.  See  more 
fully,  as  to  correction  of  records  bfr  the  court, 
title  CouKTS,  Vol.  I,  p.  285,  %\,et  seg, 

49.  lieave  to  withdraw  instruments  deposi- 
ted with  clerk.  In  actions  pending  on  county 
and  city  warrants,  the  plaintiff  offered  to  with- 
draw certain  counts  in  his  petitions.  The  de- 
fendant then  filed  an  answer  and  cross-bill, 
alleging  that  the  warrants  described  in  said 
counts  were  invalid ;  that  they  were  then  in  the 
hands  of  the  clerk,  having  been  deposited  with 
him  on  former  trials ;  that  the  plaintiff  proposed 
to  withdraw  them  and  put  them  in  circulation, 
praying  that  the  clerk  be  made  a  party  to  the 
suit,  and  that  they  be  canceled;  after  which 
the  plaintiff  moved  that  tlie  clerk  be  directed  to 
deliver  the  warrants  to  him.  Held,  that  the 
motion  was  properly  overruled.     Clark  v.  The 
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OUy  of  Dea  Moines;  Clark  v.  The  OourUy  of 
Polk,  20  Iowa,  454. 

60.  Aotionfor  sidewalk  aflsessment:  aeverw 
anoe  of  oauaes.  Under  eection  1068*  of  the  Be- 
vision  of  1860,  a  manicipal  corporation  may 
institute  bat  one  snit  against  all  the  owners 
of  lots  against  which  assessments  were  made  for 
the  construction  of  sidewalks;  but  the  court 
may,  in  its  discretion,  compel  the  plaintiff  to 
sever  and  file  a  separate  petition  against  each 
defendant.  The  City  of  Des  Moines  v.  Stephen^ 
eon  et  al.,  19  Iowa,  507. 

61.  Interrogatories.  Where  the  defendant 
annexes  to  his  answer  interrogatories  to  the 
plaintiff  under  section  2985f  of  the  Revision, 
both  the  interrogatories  and  the  answers  may 
be  read  to  the  jury;  and  an  instruction  that 
they  should  be  considered  as  part  of  the  evi- 
dence in  the  case  was  held  not  erroneous,  on  the 
ground  that  the  jury  was  thereby  directed  that 
the  question  as  well  as  the  answers  were  to  be 
regarded  as  evidence.  Clinton  National  Bank 
V.  Torrey,  30  Iowa,  85. 

*  Reprinted  as  section  478,  Code  of  1878,  and 
as  follows: 

Each  corporation  may,  by  a  general  by-law  or  ordi- 
nance, prescribe  the  mode  In  which  toe  charge  on 
the  respective  owners  of  lots  or  lands,  and  on  the 
lots  or  lands  shall  be  assessed  and  determined,  for  the 
purposes  authorized  by  this  act.  Such  charge  when 
assessed  shall  be  payable  by  the  owner  or  owners  at 
the  time  of  the  assessment  personally,  andshali  also 
be  a  lien  upon  the  respective  lots  or  parcels  of  land 
in  the  possession  of  any  owner  from  the  time  of  the 
assessment.  Such  charge  may  be  collected,  and  such 
lien  enforced  by  a  proceeding  in  law,  or  in  equity, 
either  in  the  name  of  the  municipal  corporation,  or 
of  any  person  to  whom  the  municipal  corporation 
shall  have  directed  payment  to  be  made.  In  any  such 
proceeding  at  law  where  pleadings  are  required,  it 
shall  be  sufficient  to  declare  generally  for  work  and 
labor  done,  and  materials  furnished  on  the  particu- 
lar street,  alley  or  highway  :  and  in  prooeeulngs  in 
equity,  when  the  owner  of  any  lot  shall  be  a  non- 
resident of  the  county,  or  unknown,  notice  shall  be 
{riven  by  publication  in  the  manner  prescribed  by 
aw  for  notices  upon  absent  defendants  returned  not 
found ;  but  a  publication  for  one-half  the  usual  time, 
shall  be  deemed  sufficient.  Proceedings  at  law  or 
equity  may  be  instituted  against  all  the  owners,  or 
against  each  or  any  member  of  them,  as  to  enforce 
the  lien  against  all  the  lots  or  land,  or  each  lot  or 
parcel,  or  any  number  of  them  embraced  in  any  one 
assessment,  but  the  Judgment  or  decree  shall  be  ren- 
dered separately  for  the  amount  properly  chargea- 
ble. Any  proceeding  may  be  served  in  the  discretion 
of  the  court,  for  the  purpose  of  trial,  review  or  ap- 
peal. 

+The  following  are  the  provisions  of  the  Revis- 
ion of  1860  respecting  the  filiug  of  interroga- 
tories. They  are  reprinted  as  section  2693,  et 
sea.,  Code  of  1878 : 

Sec.  2986.  Esther  party  may  annex  to  his  petition, 
answer  or  reply,  written  interrogatories  to  any  one 
or  more  of  the  adverse  parties  concerning  any  of  the 
material  matters  in  issue  in  the  action,  the  answer 
to  which  on  oath  may  be  read  by  either  party  as  a 
deposition  between  the  party  Interrogating  and  the 
party  answering. 

Seo.  2986.  The  party  answering  shall  not  be  con- 
fined to  responding  merely  tor  the  interrogatories. 
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Bales  of  Court. 


6.  BtUes  of  court* 

66.  Power  to  adopt  and  enforce  rules.  It  is 
competent  for  the  district  court  to  adopt  and 
enforce  a  rule  limiting  tlie  right  of  witnesses, 
subpoenaed  and  attending  court  in  several  cases 
at  the  same  term,  to  fees  for  mileage  and  at- 
tendance in  one  case  only.  Such  a  rule  is  "  con- 
sistent with  law,"  within  the  meaning  of  section 
2680  of  the  Revision.  (Miller,  J.,  dissenting.) 
Mefert  v.  T?ie  Dubuque  B,  &  M.  B.  B,  Co.,  34 
Iowa,  430. 

67*  The  circuit  court  has  power  to  prescribe 
and  enforce  a  rule  to  the  effect  that  if  the  ap- 
pellant, in  an  appeal  from  a  judgment  of  a  jus- 
tice, fails  to  have  filed  a  transcript  by  the  second 
day  of  the  term,  that  then  the  appellee  may  file 
such  transcript  and  the  appeal  bond,  and  have 
the  judgment  of  the  justice  affirmed  against  the 
appellant  and  his  sureties.  Finders  v.  Yager, 
29  Iowa,  468. 

58.  The  filing  contemplated  by  such  a  rule  is 
not  effected  by  delivering  the  transcript  to  the 
clerk,  without  payment  or  security  of  the  filing 
fee.  Ibid. 

69.  Wliere  a  rule  of  the  district  court  provi- 
ded that  if  the  appellant,  in  an  appeal  from  a 
Judgment  of  a  justice  of  the  peace,  failed  to  pay 
the  docket  fee  by  noon  of  the  second  day  of  the 
term,  the  appellee  might  pay  such  fee  and  have 
the  case  docketed  and  the  judgment  affirmed,  it 
was  held,  where  the  case  was  docketed  by  the 
derk  without  requiring  the  fee  from  either 
party,  that  the  rule  had  no  just  application,  and 
that  the  appellee  was  not  entitled  to  have  the 
judgment  affirmed  on  motion.  Squires  v.  Mil- 
let, 81  Iowa,  169. 


*  The  provisions  of  the  Revision  of  1860,  rela- 
tiufi:  to  the  adoption  and  enforcement  of  rules 
by  the  district  court,  are  as  follows.  They  are 
reprinted  with  some  chaiif^es,  as  section  180, 
Code  of  1873,  making  them  also  applicable  to  the 
circuit  court : 

Sec.  2679.  The  district  court  of  any  county  may 
provide  by  ffeneral  rule,  that  in  actions  brought  or 
to  be  brought.  In  such  court,  the  time  of  filing  an 
answer,  reply,  demurrer  or  motion,  shall  be  other 
than  that  provided  in  this  Code,  and  such  other 
rules  as  may  be  necessary,  to  the  end  that  In  those 
counties,  where  the  same  seems  to  such  court  desira- 
ble, IsHues  may  be  made  up  in  vacation. 

Sec.  2680.  The  said  courts  may  adopt  also  such 
other  rules  as  they  may  deem  expedient,  consistent 
with  law,  and  may  revise  the  same  as  often  as  they 
may  deem  expedient. 

Sec.  2681.  The  prime  object  of  such  rule  will  be  to 
carry  out  the  purposes  of  the  statute,  to  preserve,  as 
far  as  is  consistent  with  law,  the  substance  of  pre- 
vious remedies,  dispensing  with  all  needless  forms, 
with  the  view  of  arriving  at  the  prompt  attainment 
of  Justice. 


60.  The  district  court  has  power  to  provide  by 
a  rule  of  practice,  that  when  a  change  of  venue 
is  granted,  in  a  criminal  action,  the  defendant,  if 
not  in  custody,  shall  enter  into  a  recognizance 
conditioned  for  his  appearance  at  the  next  term 
of  the  district  court  of  the  county  to  which  the 
change  .has  been  awarded,  in  default  of  which 
the  order  will  be  canceled  and  the  defendant 
ruled  to  trial.  The  State  of  Iowa  v.  Eneley  ;  the 
same  v.  Weil ;  the  same  v.  Broum,  and  the  same 
V.  Front,  10  Iowa,  149. 

61.  Rules  adopted  by  the  district  court  under 
the  authority  conferred  by  chapter  250,  Laws  of 
the  Sixth  General  Assembly  (1857),  have  the 
force  and  effect  of  law  as  applied  to  the  rights 
of  parties,  and  should  be  construed  by  the  same 
rules.    David  v.  The  jSJtna  Ins.  Co.,  9  Iowa,  45. 

62.  default.    When,  in  an  action  on  a 

promissory  note,  the  defendant  answered  de- 
nying that  the  sum  claimed  was  due,  and 
pleading  usury,  to  which  answer  no  replication 
was  filed,  and  where  under  a  rule  of  the  district 
court  which  prescribed  that  in  actions  on  writ- 
ten contracts  for  the  payment  of  money,  where 
answers  setting  up  a  defense  were  interposed, 
the  plaintiff  might  file  in  open  court  an  affidavit 
averring  that  the  answer  was  not  made  in  good 
faith,  but  was  intended  for  the  purpose  of  delay 
merely,  and  that,  unless  the  defendant  filed  a 
counter  affidavit  by  the  next  day,  the  cause 
might  be  called  up  out  of  its  order,  and  judg- 
ment rendered  as  though  no  answer  had  been 
filed,  the  plaintiff  filed  his  affidavit,  and  the  de- 
fendant failed  to  file  a  counter  affidavit,  and 
thereupon  judgment  was  rendered  for  the  plain- 
tiff for  the  sum  found  to  be  due  upon  the  note. 
Held,  that  the  rule  did  not  authorize  the  court 
to  render  judgment  as  for  want  of  a  plea. 
Lyon  V.  Byington,  7  Iowa,  422. 

63.  How    adopted    and     prescribed.     The 

rules  which  the  district  court  may  establish 
must  be  prescribed,  settled  and  fixed,  so  as  to 
become  a  part  of  the  practice  applicable  to 
each  case,  and  not  an  order  or  direction  made 
for  each  and  every  trial  adjudication.  Lairds. 
Ashley,  1  Iowa,  570. 

64.  Rules  of  practice  in  the  district  court 
should  be  adopted  of  record,  but  the  printing 
aud  distribution  of  copies  of  the  rules  in  the 
usual  manner  implies  the  adoption  of  them, 
even  though  no  copy  is  spread  upon  the  records 
of  the  court  or  filed  with  the  clerk.     7%e  State  of 
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Iowa  T.  Bruley ;   the  tame  v.  WeU;  the  same 
y.  Brown;  the  same  y.  FtotU,  10  Iowa,  149. 

66.  Abolitioii  o£  A  rule  of  the  district  court 
can  onlj  be  abolished  bj  the  authority  of  the 
court,  and  in  the  same  manner  in  which  it  is 
made.  It  cannot  remain  as  one  of  the  rules  of 
the  court  and  at  the  same  time  be  considered  as 
abolished  hj  order  of  the  judge  resting  only  in 
paroL  The  Burlington  db  Misiouri  Biver  B,  B, 
€h,  T.  Marchandf  5  Iowa,  468. 

c.  Transfer  of  causes. 

66.  A  cause  cannot  be  transferred  under  sec- 
tion 2617  of  the  Revision  of  1860  from  the  law 
to  the  chancery  docket  before  issue  is  joined, 
and  it  is  shown  upon  the  face  of  the  pleadings 
that  the  defense  is  equitable  in  its  character. 
McHenry  v.  Sypher,  12  Iowa,  585. 

67.  A  motion  by  a  defendant,  under  section 
2615*  of  the  Revision,  to  transfer  a  cause  from 
the  chancery  to  the  law  docket,  on  the  ground 
that  it  is  not  cognizable  in  chancery,  should  be 
made  at  the  time  of  the  filing  of  the  answer  to 
the  original  petition,  if  it  is  then  apparent  that 
it  is  proper  to  be  made.  The  overruling  of  a 
motion  made  after  the  filing  of  such  answer  was 
held  not  erroneous.  Moore  v.  Tlie  District  Town- 
ship of  Union,  28  Iowa,  435. 

68.  Mistake  in  forum.  Under  our  system, 
plaintifE  is  not  to  be  denied  relief,  if  thereto 
entitled,  because  he  has  addressed  his  petition 
to  the  wrong  side  of  the  court.  McDole  v. 
Purdy,  23  Iowa,  278. 

69.  The  right  to  have  corrected,  or  to  object 
upon  the  ground  of,  a  mistake  in  the  selection 
of  the  forum,  as  where  a  proceeding  which 
should  have  been  at  law  is  commenced  in 
equity,  is  waived  by  going  to  trial  without 
objection.    Hatch  v.  Judd,  29  Iowa,  95. 

70.  The  right  to  have  a  cause  transferred 
from  one  docket  to  another  arises  only  when 
the  plaintiff   has    brought  his    action  by  the 

*  Sections  2813,  2614,  2615, 2517  of  the  Revision  are 
reprinted  In  the  Code  of  1873  as  sections  2514,  2515, 
2516.  and  are  as  follows : 

Sesc.  2613.  An  error  of  the  plaintiff  as  to  the  kind  of 
proceedings  adopted  shall  not  cause  the  abatement 
or  dismissal  of  the  action,  but  merely  a  chance  into 
the  proper  proceedings,  by  an  amendment  In  the 

S leadings,  and  a  transfer  of  the  action  to  the  proper 
ocket. 

Sec.  2614.  The  error  mentioned  In  the  last  section 
maybe  corrected  bv  the  plaintiff,  without  motion, 
at  any  time  before  the  defendant  has  answered  ;  or, 
afterward,  on  motion.  In  court. 

Sec.  2615.  The  defendant  shall  be  entitled  to  have 
the  correction  made,  in  the  following  cases:  Where 
the  action  has  been  commenced  by  equitable  pro- 
ceedings, the  defendant,  by  motion  made,  at  the 


wrong  proceeding,  and  is  not  always  absolute 
even  in  such  cases.  Byers  v.  Bodehbaugh,  17 
Iowa,  53. 

71. showing    of    defense.      Where    a 

plaintiff  has  brought  his  action  by  equitable 
instead  of  ordinary  proceeding,  the  defend- 
ant cannot  have  the  same  transferred  to  the 
ordinary  docket  without  showing  that  his 
answer  presents  a  defense  on  which  he  is 
entitled  to  a  trial  by  jury.  Ibid, 

d.  Trials. 

(1)  Order  of  trials. 

72.  TriaL  A  party  to  a  suit  has  the  right 
to  urge  it  to  a  trial  in  its  proper  order.  Long 
V.  Long,  Mor.  458. 

73. Where  a    defendant   neglected  for 

several  terms  to  move  to  have  a  cause,  which 
had  been  remanded  for  a  new  trial,  docketed 
and  disposed  'of,  he  will  not  be  permitted  to 
have  it  stricken  from  the  docket  at  the  term  at 
which  he  placed  it  there.  Ibid, 

74.  Causes  should  be  tried  in  the  order  of  their 
commencement  and  at  the  first  term  thereafter, 
unless  a  reasonable  cause  or  change  of  such 
order  be  shown.  Burington  v.  Frank,  2  Iowa, 
565. 

(2)  Trial  of  legal  and  equitable  issues, 

76.  Qeneiral  rules.  While  a  defendant  can- 
not have  an  action  properly  commenced  by 
either  ordinary  or  equitable  proceedings  trans- 
ferred to  the  other  docket,  he  has  the  absolute 
legal  right  to  have  the  issues  arising  in  the 
action,  tried  in  the  manner  provided  for  the 
trial  of  issues  in  the  class,  either  legal  or 
equitable,  to  which  they  properly  belong.  Byen 
V.  Bodenbaughf  17  Iowa,  53. 

76.  When,  in  an  action  to  recover  the  posses- 
sion of  real  estate  by  ordinary  proceeding, 
both ,  legal  and  equitable   issues  are  joined,  the 

time  of  filing  his  answer,  may  have  them  changed 
into  ordinary  proceedings  when  it  appears  that  by 
the  provisions  of  section  2612,  the  plaintiff  should 
have  adopted  ordinary  proceedings,  and  in  addition 
that  his  answer  presents  a  defense  on  which  he  is 
entitled  to  trial  by  Jury. 

Sec.  2517.  Where  the  action  has  been  properly 
commenced  by  ordinary  proceedlnss,  either  party 
shall  have  the  right,  by  motion,  to  nave  any  issue 
heretofore  exclusively  cognizable  in  equity  tried  In 
the  manner  hereinafter  prescribed  In  cases  of  equi* 
table  proceedings ;  and  If  all  the  issues  were  such  as 
were  heretofore  cognizable  in  equitv,  though  none 
were  exclusively  so,  the  defendant  snail  be  entitled 
to  have  them  all  tried  as  in  cases  of  equitable  pro- 
ceedings. 
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equitable  issues  should  be  first  tried.  If  found 
for  the  defendant,  thej  dispose  of  the  case  at 
law  ;  if  found  against  the  defendant,  the  legal 
issues  should  then  be  tried.  In  the  absence  of 
any  legal  issues,  the  equitable  ones  must  be 
determined  before  any  judgment  is  rendered 
for  want  of  a  a  defense  at  law.  Van  Orman 
V.  Spafford  <Sb  Clark,  16  Iowa,  186. 

77.  Trial  of  equitable  defense.  A  defendant 
in  an  action  by  ordinary  proceedings  may  set  up 
an  equitable  defense  thereto,  and  sustain  the 
same  by  evidence.  Where  an  equitable  defense 
is  not  triable  by  the  second  method,  or  the  issue 
is  not  ordered' to  be  tried  by  a  jury  for  the  pur- 
pose of  informing  the  conscience  of  the  court, 
it  is  more  regular  to  try  the  equitable  issues 
first,  and  if,  after  their  determination,  other  is- 
sues remain  for  trial,  then  proceed  to  the  deter- 
mination of  the  same  in  the  method  prescribed 
for  the  trial  thereof.  Byers  v.  Rodenbaugh,  17 
Iowa,  53, 

78.  Method  of  triaL  Where  equitable  issues 
are  joined  in  an  ordinary  proceeding  to  recover 
the  possession  of  real  property,  they  are  triable 
by  the  first  method  prescribed  by  section  2617 
of  the  Revision  of  1860,  that  is,  upon  written 
evidence  in  the  district  court  and  in  tlie  supreme 
court  de  noto  upon  the  law  and  the  facts  as  the 
same  appear  of  record.  Van  Orman  v.  Spafford 
i&  Clark,  16  Iowa,  186. 

79.  Wliere  an  equitable  defense  is  set  up  to 
an  action  for  the  recovery  of  real  property,  the 
issue  should  be  tried  as  in  equitable  proceedings, 
by  the  first  or  second  method,  according  to  its 
class.  If  the  equitable  defense  be  found  insuf- 
ficient, the  legal  issues,  if  any  remain,  shall  be 
tried  before  a  jury,  unless  a  jury  be  waived.  If 
the  equitable  defense  be  found  sufficient,  the 
court,  on  a  proper  case  made,  may  grant  com- 
plete relief.    Kramer  v.  Conger,  16  Iowa,  434. 

80.  A  proceeding  to  revive  a  mortgage  which 
the  mortgagee  has  been  induced  to  surrender, 
by  the  false  representations  of  the  mortgagor, 
and  to  foreclose  the  same,  is  an  equitable  action 
triable  by  the  first  method.  Henderson  v.  Legg 
et  al.,  16  Iowa,  484. 

81.  The  defendant,  in  an  ordinary  action,  may 
plead  equitable  matters  in  defense,  and  have 
the  issues  thus  presented  tried  in  the  manner 
provided  for  the  trial  of  equitable  actions ;  and 
the  court  may  order,  and  the  better  practice 
would  dictate,  that  these  issues  be  first  tried. 
Haekett  v.  UigK  28  Iowa,  539. 


82.  These  rules  are  applicable  to  the  circuit 
as  well  as  to  the  district  court.  Ibid. 

(3)  Trials  to  tJie  court  * 

83.  When  court  is  authorized  to  try.  When 
a  case  is  submitted  upon  an  agreement  stipula- 
ting for  a  trial  by  the  court,  the  objection  can- 
not thereafter  be  made  by  a  party  that  he  was 
refused  a  jury ;  especially  when  the  record  fails 
to  disclose  the  fact  that  a  jury  was  requested. 
Kruek,  admr.,  v.  Frine,  Baker  d  Co.,  22  Iowa 
570. 

84. action  on  ii\iunotion  bond.    Under 

section  3794  of  the  Revision,  the  judge  of  the 
district  court  is  not  authorized,  in  an  action  at 
law  upon  an  injunction  bond,  to  discharge  a 
jury  impaneled  and  try  the  cause  himself.  This 
section  applies  to  the  summary  proceeding 
therein  provided  for  upon  the  dissolution  of  the 
injunction,  and  not  to  an  action  at  law  on  the 
bond.    Parker  v.  Slaughter,  24  Iowa,  252. 

86.  Under  the  Code  of  1851,  issues  of  fact 
might  be  tried  by  the  court,  unless  one  of  the 
parties  require  a  jury.  Ilineet  al.  v.  Sweeney  et 
al.,  3  G.  Gr.  511. 

86.  Exceptions.  Where  a  cause  is  heard  by 
the  court  instead  of  a  jury,  exceptions  may  be 
taken  to  the  admission  or  rejection  of  testimony. 
Williams  v.  Sutter  et  al.,  7  Iowa,  435. 

87.  Separate  trials.  An  action  against  S. 
and  D.  as  partners  ;  S.  made  default,  and,  be* 
fore  the  calling  of  any  witnesses,  the  court, 
on  motion  of  the  plaintiff,  rendered  judgment 
against  him  by  default,  but  did  not  then  assess 
the  plaintiff's  damages.  During  the  trial,  and 
after  plaintiff  had  closed  his  testimony,  D.  de- 
manded that  the  issues  made  by  him  might  be 
tried  separately,  which  was  refused.  Ueld,  1. 
That  the  application  for  a  separate  trial  was 
made  too  late.  2.  That  practically  D.  did  have 
a  separate  trial.  Ibid. 

88.  Findings:  Judgment.  Where  the  par- 
ties in  an  action  of  assumpsit  waive  a  trial  by 
jury,  and  submit  the  whole  matter  to  the  court, 
no  formal  entry  of  a  finding  on  the  issues  is 

*  Section  3087  of  the  Revision  of  1860,  reprinted 
in  the  Code  of  1878,  as  section  2814,  providing 
for  trials  by  the  court,  is  as  follows : 

Trial  by  Jury  may  be  waived  bv  the  several  parties 
to  an  Issue  of  fact  In  the  following  cases : 

1.  By  suffering  default  or  by  f allinK  to  appear  at  the 
trial. 

2.  By  written  consent^  Id  person  or  by  attomey« 
filed  with  the  clerk. 

3.  By  oral  consent  In  open  court,  entered  In  the 
minutes. 
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necessary;  a  judgment  for  the  amount  found 
due  is  sufficient.  Smith  t.  Smith  d  Johnson^ 
Mor.  800. 

89.  Where  the  cause  is  submitted  to  the 
court  without  the  intervention  of  a  jury,  a  judg- 
ment may  be  rendered  for  either  party  without 
a  finding  of  facts.    Gray  v.  Phillips,  Mor.  480. 

90.  Upon  a  trial  of  a  question  of  fact  under 
the  Code,  the  written  decision  need  not  state 
the  evidence  upon  which  the  facts  were  decided, 
nor  need  the  facts  as  found  be  given  in  writing 
unless  requested  by  one  of  the  parties.  Houston 
V.  TriiMe,  3  G,  Gr.  574. 

91.  Finding  of  facts.  When  the  same  judge 
finds  the  facts  on  which  the  decision  rests,  and 
pronounces  the  judgment  of  law  upon  the  facts, 
the  final  judgment  of  the  law  is  all  that  is  re- 
quired to  be  placed  on  the  record  of  the  court, 
unless  a  partial  finding  of  the  facts  and  the  con- 
clusions thereon  is  required.  QalUnger  v.  Vale, 
a(27r.V,6|  Iowa,  387. 

92.  The  objection  cannot  be  urged  that  no 
finding  of  facts  was  returned  by  the  court,  al- 
though it  was  so  stipulated  in  the  agreement  of 
submission,  unless  the  omission  was  made  a 
ground  of  objection  at  the  trial  below.  Kruck, 
adm'r,  v.  Prine,  Baker  cfc  Co., 22  Iowa,  570. 

93.  Where  a  cause  was  tried  by  the  court,  by 
consent  of  parties,  and  on  the  trial  the  defend- 
ant requested  the  court  to  give  the  decision  in 
writing,  stating  the  facts  found  and  tlie  conclu- 
sions thereon  separately,  and  that  the  same 
should  be  entered  of  record,  which  was  refused. 
Held,  that  in  this  refusal  there  was  error.  Evans 
v.  Kappes  &  Reenig,  10  Iowa,  586. 

94.  A  finding  by  the  court  under  section  8088* 
of  the  Revision  of  1860,  should  state  the  facts 
found,  and  not  the  evidence  upon  which  they 
are  found,    Myers  v.  Smith,  15  lowa^  181. 

96.  Presumptions.  The  same  presumptions 
attach  to  the  finding  of  the  district  court  upon 
a  question  of  fact  as  obtain  in  favor  of  the  ver^ 
diet  of  a  jury.  T?ie  State  of  Iowa  v.  Haskell  et 
aZ.,  20  Iowa,  276. 

96.  Finding  of  facts  or  motion  for  new  trial 
necessary  for  review  on  appeal    Cause  tried 

Sec.  8088.  Upon  the  trial  of  questions  of  fact  by 
the  court.  In  an  action  by  ordinary  proceedines,  it 
shall  not  be  necessary  for  the  court  to  state  its  find- 
ing, except  generally  for  the  plaintiff  or  defendant, 
umeas  one  of  the  parties,  before  any  testimony  is 
offered,  requests  it,  in  which  case  its  decision  shall 
oe  given  in  writing,  stating  the  facts  found,  and  the 
legal  conclusions  founded  thereon,  separately,  all  of 
which  shall  be  entered  on  the  record. 


by  the  court.  Testimony  all  contained  in  the 
record,  but  no  facts  found,  nor  any  motion  for  a 
new  trial.  Under  such  circumstances  no  ques- 
tion is  presented  for  review.  ( Warner,  adm'r,  v. 
Pace  et  al,,  10  Iowa,  391 ;  Corner  db  Co.  v.  Gaston, 
Ibid.  512;  KeUo  v.  Ely  et  al.,  11  Ibid.  501 ;  All- 
man  V.  Gilbert  et  al.,  14  Ibid.  589.)  Andrews  v. 
Lockwood,  sheriffs  15  Ibid.  607. 

(4)  Trials  to  the  jury. 

97.  When  intervention  of  Jury  is  not  necea- 
sary.  There  seems  to  be  no  necessity  for  the  in- 
tervention of  a  jury,  when  the  plaintiff  is  en- 
titled to  recover  a  fixed  amount,  or  one  which 
may  be  ascertained  by  arithmetical  computa 
tion.    Chambers  v.  LaXhrop,  Mor.  102. 

98.  As  to  right  of  trial  by  Jury,  consult 
title  Constitutional  Law,  vol.  1, 186,  and  title 
Jury  and  Verdict,  ante,  p.  682,  §  4,  et  seq. 

99.  Inspection  by  Jury.  There  is  no  objec- 
tion in  principle  to  a  jury  seeing  an  object 
which  is  the  subject  of  testimony.  The  prac 
tice  lies  in  the  discretion  of  the  court.  Where, 
in  an  action  of  trover  for  the  conversion  of  two 
horses,  the  court  permitted  the  jury,  with  H., 
who  was  the  person  supposed  to  have  sold  one 
of  the  horses  to  the  plaintiff,  to  go  out  and  see 
the  horses  in  the  court-yard ;  and  where  it  did 
not  appear  that  H.  and  the  jury  spoke  together' 
or  that  any  improper  circumstances  appeared. 
Held,  that  there  was  no  impropriety  in  the  pro- 
ceedings.    Nutter  V.  Bieketts,  6  Iowa,  92. 

100.  Swearing  of  Jury.  The  pleadings  should 
all  be  in,  and  the  issue  made  up,  before  the  jury 
is  sworn.    Cole  v.  Swan,  4  G.  Qr.  32. 

101.  Taking  pleadings  and  papers  to  Jury- 
room.  It  is  not  proper,  under  section  1783, 
Code  of  1851,  to  permit  a  jury,  when  it  retires 
to  consider  upon  its  verdict,  to  take  affidavits 
for  continuances  in  the  cause  and  pleadings  to 
which  demurrer,  have  been  sustained.  MeC Un- 
lock V.  Crick,  4  Iowa,  453.  See  more  fully, 
title  Jury  and  Verdict,  ante,  p.  685,  §  69,  et 
seq.,  and  title  New  Trial,  ante,  p.  815,  §  188, 
et  seq. 

102.  It  is  not  necessary  that  a  jury  should 
have  all  the  papers  in  the  cause,  the  note  on 
which  the  action  is  brought  is  all  that  is 
requisite.    PhUlips  v.  Bunnels,  Mor.  891. 

103.  Right  of  oounsel  to  address  the  Jury. 
Where  judgment  was  not  rendered  by  default 
and  the  question  of  damages  is  submitted  to 
the  jury,  it  was  Tield  that  the  defendant's  right 
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As  to  Who  holds  the  Affirmative  of  the  Issue  and  Entitled  to  Opening  and  Closing  Arguments. 


to  address  the  jaiy  was  not  impaired  hy  the 
Code  of  1851,  section  1881.  Hutchinson  v. 
Sanggter,  4  G.  Gr.  340. 

104. to  comment  on  evidence  used  in 

fonner  txiaL  It  is  error  to  permit  counsel  to 
read  and  comment  upon,  as  a  part  of  his  argu- 
ment to. the  jury,  the  minutes  of  the  evidence 
taken  at  a  former  trial  between  the  same 
parties.    Martin  v.  Orndorf^  22  Iowa,  504. 

106. on  matters  not  referred  to  by  op- 
posite counsel.  That  counsel  were  permitted, 
in  their  closing  argument,  to  comment  upon 
matters  not  referred  to  hy  the  opposite  counsel, 
and  to  which  they  were  afforded  no  opportunity 
for  a  reply,  relates  to  a  matter  within  the  dis- 
cretion of  the  court  below,  for  which  a  case 
will  not  be  reversed,  unless  a  clear  case  of 
abuse  is  shown.  HvXl  <&  Oo.  v.  Alexander  et  ai., 
26  Iowa,  569. 

106.  Withdrawal  of  testimony  from  Jury. 
When  evidence  which  would  be  incompetent  in 
any  court  has  been  received  without  objection, 
it  may  be  withdrawn  from  the  jury  by  the  in- 
structions of  the  court,  but  when  secondary 
evidence  lias  been  received  without  proper 
foundation  and  without  objection,  it  should 
not  be  withdrawn  from  the  jury  by  the  in- 
structions of  the  court.  Davis,  Sawyer  d  Co. 
V.  Strohm,  17  Iowa,  421. 

107.  Introduction  of  evidence  to  correct 
oversight.  To  correct  an  evident  oversight  or 
mistake,  evidence  may  be  introduced  by  a  party 
after  the  argument  of  one  of  the  counsel  of  the 
opposite  party  to  the  court  has  closed.  McCor- 
miek  cfc  Bro.  v.  Ho&yrook,  22  Iowa,  487.  See, 
further,  Evidence — '^  d.  Rules  of  examination" 
vol.  1,  p.  491. 

108.  Reference  of  question  of  variance  to 
jury.  Where  an  objection  was  raised  to  the 
admission  of  a  promissory  note  in  evidence 
upon  the  ground  of  alleged  variance,  between 
the  date  of  the  indorsement  of  the  note  and 
that  of  the  copy  attached  to  the  petition,  and 
the  court  being  unable  to  determine  on  account 
of  the  peculiar  manner  in  which  the  figures 
were  made,  presented  the  question  of  variance 
to  the  jury  under  proper  instruction.  It  was 
held  that  the  proceedings  were  not  erroneous. 
Partridge  v.  Patterson,  6  Iowa,  614. 

109.  Correction  of  omission  in  verdict  It  is 
not  error  to  permit  a  jury,  after  it  has  returned 
a  sealed  verdict  into  court,  to  correct  an  error 
in  the  verdict  which  has  occurred  through  in- 


advertence only.  Hamilton  v.  Barton,  20  Iowa, 
605,  and  more  fully,  see  Jury  and  Verdict, 
ante, — "  h,  re-commitment  and  amendment  of 
verdict"  p.  684,  and  as  to  conduct,  separation, 
etc.,  of  jury,  see  Jury  and  Verdict;  New 
Trials. 

(5)  As  to  w?iO  Tiolds  the  afflrmxttive  of  the  issue 
and  entitled  to  opening  and  closing  argu- 
ments. 

110.  General  rule.  If,  under  the  state  of 
the  pleadings,  and  admissions,  the  plaintiff  is 
not  entitled  to  recover  without  the  introduction 
of  evidence,  the  burden  of  proof  is  deemed  to 
be  on  him,  and  he  will  be  entitled  to  open  and 
close  the  trial.  Vide  v.  Oermania  Ins.  Co.,  26 
Iowa,  9. 

111.  Where,  in  an  action  of  garalshment,  an 
interpleading  party  has  the  affirmative  of  the 
issue,  the  court  may  order  that  he  shall  open 
and  close  the  argument  to  the  jury.  Randolph 
Bank  v.  Armstrong,  garnishee,  11  Iowa,  515. 

112.  Where,  in  an  action  for  libel,  the  answer 
admits  the  signing  of  the  libel  but  denies  all 
malice,  amount  of  damages,  intentional  publi- 
cation, etc.,  the  plaintiff  holds  the  affirmative  of 
the  issue  and  is  entitled  to  the  opening  and 
closing  arguments.  Fountain  v.  West,  23  Iowa, 
9. 

113.  Admission  of  allegations.  The  admis- 
sion by  a  defendant,  in  his  answer,  for  the  pur- 
pose of  obtaining  the  opening  and  closing  of  the 
argument,  of  the  allegations  of  the  plaintiff's 
petition,  extends  only  to  the  facta  pleaded,  and 
not  to  the  sum  claimed  to  be  due.  Such  claim 
is  not  an  allegation,  but  simply  a  deduction 
from  the  statements  of  the  petition.  HalloweU 
<&  Cohurn  V.  Fawcett,  80  Iowa,  491. 

114.  Nor  will  such  admission  estop  the  de- 
fendant from  recovering  upon  a  counter-claim 
set  up  by  him,  and  thereby  prevent  a  recovery 
by  the  plaintiff,  which  would  otherwise  follow  on 
the  admitted  allegations.  lUd. 

116.  Review  by  appellate  court  The  ap- 
pellate court  will  not  interfere  with  the  ruling 
of  the  court  below  in  determining  the  rights  of 
the  parties  as  to  the  opening  and  closing  of  a 
case  to  the  jury,  unless  a  palpable  and  manifest 
abuse  of  discretion  is  shown.  Smith,  Twogood 
&  Co.  V.  Coopers  dh  Clarke,  9  Iowa,  876 ;  Hallow- 
ell  db  Cohurn  v.  Fawcett,  80  Ibid.  491 ;  Preston 
V.  Walker,  26  Ibid.  205 ;  Goodpaster  v.  Voris,  8 
Ibid.  384. 


Yerdict  and  Jud 


(6)  Vwdiet  and  JudgmerU. 
Qbnekallt,  Bee  eub-title  Jubt  and  Vebdict, 
iiDd  title  JuDOUENT,  ante. 

116.  Judgment  agalnit  layeral  defendant!. 
In  an  action  on  a  joint  oontmct,  againat  all 
makers  who  are  aerved  with  proceea  and  in 
coart,  the  plaiDtiff  mnat  obtain  jadgment 
against  all  or  againat  none.  MorrUon 
7  Iiuva,  493. 

117.  In  Joint  action.  Where  a  noti 
cuted  bj-  A,  B  and  C,  jointly,  and  B 
the  plea  of  infancy  in  an  action  brought  again^ 
them  on  the  same  jointly,  a  judgment  mny  l 
rendered  againat  A  and  C  without  compelliDg 
the  payee 
Hamilton,  Mor.  318. 

lis.  Judgment  on  part  of  verdict.  Wood- 
ward V.  Hor»t,  10  lon-n,  128,  as  to  reudi 
jadgmeot  on  one  part  nf  a  verdict  and  graniing 
a  new  trial  aeto  another,  part  nt  the  same,  cited 
and  approved.    ZJnicgon  v.  IV'isjwr,  11  li 

119.  Opening  Judgment.  Upon  a  proper 
showing  where  there  are  no  intervening  rights 
in  tbe  eKerciae  of  a  sound  diacretion,  a  court 
may  open  its  own  judgments  and  set  tliem  aside 
when  improperly  or  wrfingfully  obtained.  This 
dificretioB  not  interfered  with  hy  the  Code. 
hdUey  V.  Jharn.  3  O.  Gr,  4J,'5. 

120.  Verdict  and  Judgment  In  action  of 
right.  A  j  tidgment  may  be  entered  againat  one 
only  of   two  defendants  in  an  action   of  right. 

Wilf^d  V.  MiUtT.  Mor.  405. 

121.  In  an  action  of  ejectment  the  verdict  of 
a  jury  ehould  eipresalj  nome  the  party  in  whom 
they  flud  tho  right  of  possession.  Where  tbe 
jory,  in  such  an  action,  omit  in  their  verdict  an 
(inportant  item  of  property  upon  which  issue 
wa.i  joined  and  submitted  to  their  finding,  it  is 
B  aubetantla!  defect,  and  one  that  cannot  be  cor- 
rected by  the  action  of  the  court,  and  was  held 
erroneous  to  render  judgment  upon  sneh  a  ver- 
dict. Wm  V.  nine,  1  G.  Qr.  83.  See,  further, 
title  Action  of  Hight,  Vol.    I,    p.   18,    g   10, 

122.  Signing  record.  Tlie  provisions  of  the 
statute  (Kevision  ISflO,  ^§2GG4,  2865*)  providing 
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Verdict  and  Judgment — Objections  and  Exceptions. 


Nor  will  the  verdict  in  such  case  be  validated 
by  the  fact  that  after  the  drawing,  the  jary 
took  a  vote  as  to  their  verdict,  and  that  all 
voted  for  the  party  in  whose  favor  the  drawing 
had  resulted,  when  it  was  shown  that  this  vote 
was  but  a  declaration  of  the  willingness  of  the 
jurors  to  stand  by  the  result  of  the  lot.  Thomp- 
son V.  Perkins^  26  Iowa,  486 ;  and  see  fully  on 
this  subject,  title  Jury  and  Vbrdict,  p.  687» 
and  title  New  Trials  iK  Civil  Cases,  div 
"  Misconduct  of  jury**  p.  813. 

129.  Repudiation  of  illegal  verdict.  While 
it  is  competent  for  a  jury  to  repudiate  a  verdict 
obtained  by  lot  or  otherwise  illegally  and  find  a 
valid  one  upon  due  and  candid  deliberation, 
such  repudiation  and  subsequent  proper  finding 
should  be  clearly  and  satisfactorily  shown. 
Thompson  v.  Perkins,  26  Iowa,  486. 

130.  Affidavits  of  jurors.  Affidavits  of  jurors 
may  be  received,  to  show  that  they  entirely 
misunderstood  the  instructions  of  the  court,  and 
that  fact  being  clearly  established,  the  verdict 
should  be  set  aside  and  a  new  trial  granted. 
Packard  v.  The  United  States,  1  G.  Gr.  225. 

131.  This  case  was,  in  substance,  overruled  in 
Wright  v.  The  Illinois  and  Mississippi  Telegraph 
Co.,  20  Iowa,  195,  declaring  a  contrary  rule,  and 
where  the  aathorities  bearing  on  the  question 
will  be  fully  collected.  And  see  fully  as  to  the 
admisslbilityof  affidavits  of  jurors  to  explain  or 
impeach  their  verdict,  title  Jury  and  Verdict, 
div.  *' c.  Affidamts  of  jurymen,"  ante,  p.  687; 
also  title  New  Trials,  p.  813. 

132.  Modification  of  order  setting  aside 
verdict.  The  court  may  modify  an  order 
entered  of  record  sustaining  a  motion  to  set 
aside  a  verdict,  if  done  at  the  term  at  which 
the  order  was  made.  Dawson  v.  Wisner,  11 
Iowa,  6. 

133.  Motion  to  set  aside  a  verdict.  After  a 
judgment  is  entered  upon  the  verdict  of  a  jury, 
it  is  not  proper  to  entertain  a  motion  to  set 
aside  the  verdict  without  first  having  the  judg- 
ment opened.  Cook  et  al.  v.  United  States,  1  G. 
Gr.  56. 

134.  Reforming  verdict  A  verdict  defective 
in  form  may  be  reformed  by  the  court  when  the 
intention  of  the  jury  can  be  ascertained,  from 
data  given  in  the  verdict,  or  referred  to  in  the 
pleadings;  but 'the  court  cannot  supply  an 
omission  to  name  the  amount  of  the  finding  by 
reference  to  evidence  outside  the  court  record. 
It  must  have  certain  and  unmistakable  data  in 


the  case  on  which  to  act.  Promme  v.  Jones,  13 
Iowa,  474 ;  Edwards  v.  McCaddan,  20  Ibid.  520. 
See  fully  as  to  the  correction  of  verdict,  title 
Jury  and  Verdict, — "h.  Be-eommUmerU  and 
amendment  of,"  p.  685,  ante, 

135.  Special  verdict:  refusal  to  require. 
The  refusal  of  the  district  court  to  require  a 
jury  to  return  a  special  finding  upon  an  imma* 
Lerial  fact  is  not  erroneous.  Bonham  v.  7^ 
lotoa  Central  Insurance  Co.,  25  Iowa,  328 ;  and 
see  fully  as  to  special  verdicts,  title  Jury  and 
Verdict,  subtitle  Special  Findings,  p. 689, 
ante. 

136.  In  case  of  tender.  An  absolute  verlict 
against  plaintiff  is  inconsistent  with  a  pleji  of 
tender,  and  should  be  set  aside.  Brayton  v.  The 
County  of  Belavuire,  16  Iowa,  44 ;  and  see  title 
Tender,  post, 

c.  Objections  and  exceptions. 

137.  To  the  admissibility  of  evidence.  Ob- 
jections and  exceptions  to  the  admissibility  of 
evidence  must  specifically  show  the  grounds 
upon  which  they  are  based.  Bindskoff  Bro.  db 
Co.  V.  Malone,  9  Iowa,  540 ;  KiUmm  v.  MvUer, 
22  Ibid.  498 ;  O'Hagan  v.  Clinesmith,  24  Ibid. 
249  ;  Keough  v.  Scott  County,  28  Ibid.  837 ;  Re- 
vision, §  8107 ;  Code  of  1873,  §  2832. 

138. on  the  groimd  of  interest  or  in- 
competency. An  objection  to  the  admission  of 
the  evidence  of  a  witness  on  the  ground  of 
interest  should  be  interposed  as  soon  as  the 
interest  of  the  witness  is  disclosed.  Kingsbury 
V.  Buchanan,  11  Iowa,  387. 

139.  While  objections  to  the  competency  of 
a  witness  should,  in  general,  be  taken  before  he 
is  examined  in  chief,  yet  they  may  be  made  at 
any  time  during  the  trial,  if  made  as  soon  as 
the  interest  or  incompetency  of  the  witness  is 
discovered.  If  the  incompetency  of  a  witness 
is  first  discovered  during  the  examination  in 
chief,  it  is  not  too  late  then  to  object  to  him  on 
the  ground  of  incompetency.  Veiths  v.  Hagge, 
8  Iowa,  163. 

140.  The  fact  that  a  bond  for  the  delivery  of 
property  attached  in  the  suit  is  filed  with  the 
papers  in  a  cause,  upon  which  a  witness  is 
surety,  is  not  such  notice  of  the  interest  of  the 
witness  as  will  preclude  the  party  against 
whom  he  is  called,  from  objecting  to  the  wit- 
ness on  the  ground  of  incompetency,  after  he 
has  been  sworn  and  examined  in  chief,  in  part. 
Brid, 
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Objections  and  Exceptions — £ 


141.  Upon  the  dross-examination  of  a  witness, 
it  appeared  that  he  was  security  for  costs  of  a 
suit.  He  was  still  permitted  to  testify  without 
objection.  After  the  evidence  was  closed,  and  the 
cause  had  been  submitted  on  a  motion,  and  the 
court  had  adjourned  for  one  night,  it  was  moved 
to  exclude  his  testimony  on  the  ground  of  in- 
terest. Held,  that  the  objection  came  too  late. 
Austin  et  al.  v.  Peadey,  1  Q.  Gr.  257. 

142.  When  Direction  must  be  made.  An 
unstamped  note  was  admitted  in  evidence  with- 
out objection.  Held,  that  the  proper  time  for 
such  objection  was  when  the  instrument  was  of- 
fered ;  unless  made  then,  the  objection  will  not 
be  heard.  Thompson  v.  Wilson^  26  Iowa,  120 ; 
The  State  v.  Pratt,  20  Ibid.  267. 

143.  to  defective  notice.  A  party  can- 
not object  to  defective  notice  after  he  consents 
to  have  a  jury  called.  JStighea  v.  Miller,  2  G. 
Gr.  9. 

144.  to  evidence  in  depositions.  Ob- 
jection to  the  evidence  contained  in  deposi- 
tions on  the  ground  of  relevancy  may  be  made 
at  any  time  upon  the  trial  before  the  proper 
foundation  for  its  admission  is  laid  by  the 
party  offering  it.  Horseman  v.  Todhunter  et  at., 
12  Iowa,  280. 

146.  to  unstamped  writing.  The  objec- 
tion that  a  writing  is  not  stamped  must  be  made 
at  the  time  it  is  offered  in  evidence,  and  cannot 
be  urged  after  it  has  been  received  without  ob- 
jection. Following  Tfiompson  v.  Wilson,  26 
Iowa,  120 ;  Ohaniberlin  v.  Robertson,  408. 

146.  to  pleadings.    After  a  verdict  and 

judgment  have  been  rendered  without  objection 
to  the  complaint,  a  court  should  not  entertain 
merely  formal  defects.  S^aw  v.  Gordon,  2  G. 
Gr.  876. 

147. to  insufficient  cause  of  action.    An 

objection  to  an  insufficient  statement  of  a  cause 
of  action,  in  a  petition,  cannot  be  urged  by  way 
of  instruction  to  the  jury;  the  defendant's  rem- 
edy is,  1.  By  demurrer.  2.  By  motion  of  arrest 
of  judgment.  NoUen  v.  Wisner  <&  Van  Vark, 
11  Iowa,  190. 

148. to  deed  showing  title.    When  the 

defendant  offered  in  evidence,  to  establish  a  ti- 
tle, a  deed  void  upon  its  face,  to  which  the  plain- 
tiff imposed  several  objections,  none  of  which 
related  to  a  fatal  defect  in  the  deed,  which  objec- 
tions were  overruled,  and  the  bill  of  exceptions 
shows  that  upon  this  deed  '*  the  court  found  for 
the  defendant,  to  which  finding  the  court  then 
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Default  Gases  —  Parties:  Joinder,  Non-joinder  and  Miejoinder. 


167.  In  an  action  against  two  defendants  on  a 
contract,  in  which  one  leaves  the  action  unde- 
fended hj  making  default,  and  the  other  de- 
fends by  filing  an  answer,  it  is  not  the  practice 
to  enter  judgment  on  the  default  before  the  issue 
raised  bj  the  answer  is  disposed  of.  A  motion 
made  by  a  defendant  in  default  for  a  judgment 
against  himself  was  properly  overruled.  Oreen- 
ough,  Cook  <jb  Co.,  v.  Sheldon,  9  Iowa,  503. 

168.  Rule  day.  When  a  party  is  ruled  to 
answer  by  a  day  named,  and  for  his  non-com- 
pliance has  a  good  and  valid  excuse,  he  is  not 
thereby  released  from  answering  after  that 
time  and  before  the  next  term,  if  the  rule  day 
extends  into  vacation,  unless  for  such  continued 
default  he  has  sufficient  justification.  TTuOeher 
V.  Haun  et  al.,  12  Iowa,  ^03. 

169.  Efifect  o£  While  a  party  is  in  default 
for  want  of  an  answer  or  plea,  he  is  not  entitled 
to  ask  the  court  to  give  instructions.  All  that 
he  can  do  is  to  cross-examine  the  witnesses  of 
the  plaintiff  at  the  time  of  the  assessment  of 
damages.  Lober  v.  DeUxMye  &Go.,l  Iowa,  478 ; 
Cook  &  Owsley  v.  WaUer*,  4  Ibid.  72 ;  and  cases 
in  §  9,  Vol.  I,  p.  388. 

160.  A  defendant,  being  in  default  for  want 
of  an  answer,  admits  the  right  of  the  plaintlflT 
to  recover.  He  cannot  claim  that  the  plaintiff 
is  entitled  to  recover  nothing,  nor  can  he  object 
to  the  sufficlttucy  of  the  petition  to  authorize  the 
judgment.  IMd. 

161.  A  defendant  in  default  is  regarded  as 
having  admitted  the  cause  of  action.  Evidence 
is  necessary  only  to  establish  the  amount  of 
damages  for  which  judgment  shall  be  rendered. 
Whittey  V.  Douge,  9  Iowa,  697 ;  Leftioick  dh  Ba/r- 
ton  V.  Thornton,  18  Ibid.  56. 

162.  The  distinction  between  the  rights  of  a 
defendant  under  a  general  answer  and  when 
in  default  presented.  Keeney  v.  Lyon,  10  Iowa, 
646. 

163.  Pleas  filed  where  the  defendant  is  in 
default  should,  on  motion  of  plaintiff,  be  stricken 
from  the  files.  Brayton  v.  The  County  of  Dela- 
ware, 16  Iowa,  44. 

164.  Application  to  set  aside  defeult.  The 
filing,  within  the  time  specified,  of  a  motion  in 
the  clerk's  office  by  a  defendant  served  by  pub- 
lication, to  have  the  cause  retried,  is  a  sufficient 
compliance  with  section  8160  of  the  Revision* 
which  provides  that  the  defendant  may,  within 
two  years  from  the  rendition  of  the  judgment, 


"  appea/r  in  court  and  move  to  have  the  action 
retried."  Conklin  et  al,  v.  Johnson,  84  Iowa,  267. 
166.  Said  section  has  no  application  to  pro- 
ceedings of  divorce.  Does  this  section  apply  ex- 
clusively to  actions  in  rem  t  OUrtUh  v.  OUrtUh, 
20  Iowa,  225. 

166.  An  application  to  set  aside  a  default 
granted  for  want  of  an  answer  should  be  ac- 
companied by  an  answer  or  some  sufficient  ex- 
cuse for  not  presenting  the  same.  Thatcher  t. 
Hann  et  (d.,  12  Iowa,  803 ;  and  §27  et  seq.,  VoL  I, 
p.  390.  ^ 

167.  Frematore  Judgment.  A  judgment 
rendered  by  default  before  the  court  acquired 
jurisdiction,  may  be  set  aside  without  a  show- 
ing of  a  meritorious'  defense  to  the  action.  Rice 
V.  Griffith,  9  Iowa,  639. 

168.  Negligence  of  party.  A  default  which 
is  the  consequence  of  the  neglect  of  the  party 
against  whom  it  is  rendered  should  not  be  set 
aside  on  his  application.  Thatcher  v.  Hann  et 
al„  12  Iowa,  303 ;  and  §§  22, 23,  Vol.  I,  p.  889. 

169.  Costs  after  default.  Upon  setting 
aside  a  default,  the  court  will  make  such  order 
in  reference  to  costs  as  shall  seem  equitable. 
Sti/oers  v.  Thompson,  15  Iowa,  1. 

170.  Waiver  of  default  A  default  is  waived 
by  the  filing  of  an  answer  without  leave  of 
court,  if  the  adverse  party  fails  to  object  to 
such  filing  and  joins  issue  upon  the  allegations 
thereof,  and  submits  such  issue  upon  the  plead- 
ings to  the  court.  Jonee  v.  Jones  et  dl.,  13  Iowa, 
276. 

g.  Pa/riies  :  joinder,  non-joinder  and  misjoinder, 

171.  QKNERAiiiiY,  see  title  Parties,  ante,  and 
the  special  heads  therein  referred  to. 

172.  Agent.  A  person  who  acts  as  the  mere 
agent  of  another  in  a  transaction  ought  not  to 
be  made  a  party  to  a  suit,  unless  he  is  charged 
with  fraud  in  the  transaction.  He  has  no  inter- 
est in  the  suit,  and  the  other  parties  have  a 
right  to  his  testimony.    Lyon  v.  Tevis,  8  Iowa, 

79. 

173, particular  case.    Bill  to  enjoin  the 

collection  of  a  judgment  alleged  to  have  been 
paid :  The  attorney  who  obtained  the  judg- 
ment for  the  plaintiff  was  made  a  party  respond- 
ent. Demurrer  to  the  bill,  upon  that  ground, 
was  properly  sustained.  Ibid. 

174.  Action  against  sheriff.  In  an  action  by 
the  purchaser  of  real  estate  against  the  sheriff, 
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to  enforce  a  oonvejance  of  the  property  sold, 
the  person  claiming  the  right  to  redeem  shonld 
be  made  a  partj  defendant.  Oroiby  y.  Dams,  9 
Iowa,  98. 

176.  Joinder  of  parties:  diaoovery  and 
foreolosure.  The  administrator  of  an  agent 
who  loaned  monej  for  his  principal,  and  took  a 
note  and  mortgage,  to  secure  the  same,  in  his 
own  name,  may  be  joined  with  the  maker  of  the 
note  and  mortgage  in  an  action  for  discovery 
and  foreclosure.  Collier  v.  Collins  et  ux,  avd 
Hopkins,  admWs,  9  Iowa,  126. 

176.  Road  district.  A  road  district  cannot, 
nnder  the  laws  of  this  State,  be  a  party  to  an 
action  in  a  court  of  justice  as  a  corporation 
qaasi  or  otherwise.  WhiJU  v.  Hood  Distriel  No. 
1,  9  Iowa,  202. 

177.  Foreclosure  proceedings.  In  an  action 
by  a  cestui  que  trust  to  foreclose  a  deed  of 
trust,  on  personal  property,  in  his  favor,  the 
trustee  should  be  made  a  party.  Thicker  v. 
BUver,  9  Iowa.  261. 

178.  Statute  construed.  Sections  1776-7  and 
1693,  Code  of  1851,  do  not  change  the  general 
rule  requiring  that  the  trustee  named  in  the 
deed  of  trust  shall  be  made  a  party  to  an  ac- 
tion to  foreclose  the  same.  TiLcker  v.  SUver, 
9  Iowa,  261. 

179.  When  mortgaged  property  has  been 
conveyed  to  grantees,  who  assume  the  liability 
of  the  mortgagor  in  the  foreclosure  of  the  mort- 
gage, the  mortgagee  may  make  such  grantee  a 
party  defendant  and  recover  a  personal  judg- 
ment against  him.  Thompson  v.  Bertram,  14 
Iowa,  476 ;  citing  and  following  Corbett  v.  Water- 
man, 11  Ibid,  86:  Moses  v.  T/ie  Clerk  of  Dallas 
District  Court,  12  Ibid.  139. 

180.  The  holder  of  either  note  may  main- 
tain an  action  in  his  own  name  for  the  fore- 
closure of  the  mortgage.  In  such  an  action, 
the  mortgagor  and  the  other  mortgagees  may 
be  made  parties  defendant,  and  the  rights  of 
all  may  be  determined  by  the  decree  of  the 
court.    Rankin  et  al.  v.  Mayor,  9  Iowa,  297. 

181.  A  failure  to  make  an  occupant  of  mort- 
gaged premises  a  party  in  the  proceeding  to 
foreclose,  under  chapter  103  of  the  Revised 
Statutes  of  1843,  did  not  invalidate  such  pro- 
ceedings as  to  those  persons  who  were  made 
parties.  Such  occupant,  however,  could  not  be 
prejudiced  by  the  decree  in  proceedings  to  which 
he  was  not  a  party.  Suiter  v.  Turner  et  aL,  10 
Iowa  517. 
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IdL  Misjoinder:  cauBe  of  action.  Where  a 
mechanic  performed  labor  on  property  pursnant 
to  contract  with  the  owner  thereof,  and  a  Bub- 
seqaent  purchaser  agreed,  in  consideration  of 
forbearance,  to  pay  the  amoant  dae  for  each 
labor :  Held,  that  there  was  no  priority  of  con- 
tract between  the  grantor  and  the  purchaser, 
and  that  they  could  not  be  joined  in  an  action 
by  the  mechanic  to  establish  his  lien,  and  for 
a  joint  judgment.  Merviny,  Sherman  et  al.y9 
Iowa,  331. 

192.  Where  the  defendants  to  a  bill  in  equity 
all  derive  their  title  from  a  common  source, 
are  all  cliarf^ed  with  combination  and  fraud, 
and  are  all  interested  in  the  subject-matter  of 
the  suit,  there  is  no  misjoinder  of  parties, 
although  as  to  portions  of  the  realty  the  titles 
of  some  of  the  defendants  may  be  distinct. 
Pierian  t.  Damd  et  aZ.,1  Iowa,  23. 

193.  when    oljection    may  be   taken. 

The  defendant  may  take  objection  to  a  mis- 
joinder of  parties  plaintiff  at  any  stage  of  the 
case  when  such  misjoinder  appears.  Bhoads  et 
cd.  V.  Booths  14  Iowa,  575. 

194.  Parties  in  chancery :  heirs  and  executor. 
Where  the  husband,  wife,  and  their  children, 
and  other  persons  were  parties  defendant  to  a 
chancery  proceeding,  pending  which  the  hus- 
band died,  and  two  of  his  co-defendants  were 
appointed  his  executors,  it  was  lield,  that  as  the 
heirs  and  executors  were  within  the  jurisdiction 
of  the  court  as  individuals,  they  were  charged 
with  notice  of  suggestion  of  the  death  of  their 
co-defendant  and  of  their  substitution  as  his 
legal  representatives  ;  and  that  they  could  not 
object  in  the  appellate  court  for  the  first  time 
to  the  decree  rendered,  because  they  had  not 
been  made  parties  by  service  of  original  notice 
as  the  representatives  of  the  deceased.  McGregor 
V.  Oardenei*  et  al.,  14  Iowa,  326. 

195.  K.  sold  and  undertook  to  convey  to 
D.  certain  real  estate,  but  by  mistake  the 
land  was  misdescribed.  D.  afterward  execu- 
ted a  voluntary  conveyance  of  the  land  to  his 
daughter,  the  wife  of  said  K.,  making  the 
same  mistake  in  the  description.  D.,  after 
this,  died.  Subsequently  S.  filed  in  the  county 
where  the  land  lay  a  transcript  of  a  judgment 
against  E.,  in  whom  the  naked  legal  title,  by 
reason  of  said  mistake,  still  remained,  and  soon 
thereafter  had  the  land  sold  under  judgment, 
and  the  sheriff  made  a  deed  to  the  purchaser 
thereof.    Subsequent  to  this  judgment,  though 


prior  to  said  sale  thereunder,  K.  executed  a  deed 
to  his  wife,  reciting  therein  that  it  was  made  to 
correct  the  mistake  in  the  deed  from  him  to  D., 
and  in  the  deed  of  the  latter  to  E.*s  wife.  In  an 
action  to  quiet  the  title  to  said  land  by  the  pur- 
chaser at  execution  sale  against  K.  and  wife, 
she  set  up  the  above  facts  concerning  her  title 
as  an  equitable  defense,  and  asked  the  title  to 
be  confirmed  in  her  against  the  plaintiff.  It 
was  argued  that  the  voluntary  conveyance  from 
D.  to  E.'s  wife  amounted,  «n  account  of  the 
mistake,  only  to  a  contract  to  convey ;  that  the 
proceeding,  on  her  part,  was,  in  effect,  to  enforce 
a  specific  performance  of  such  contract  against 
D.,  and  that,  therefore,  his  heirs  should  have 
been  brought  in  as  parties.  Held,  otherwise, 
and  that  in  this  proceeding  the  heirs  of  D.  were 
not  necessary  parties ;  and  held,  further,  that 
under  the  facts  K.'s  wife  was  entitled  to  have 
the  title  quieted  in  her.  2 homos  v.  Kennedy,  24 
Iowa,  397. 

196.  Persons  suing  on  behalf  of  others. 
Where  a  suit  in  chancery  is  brought  in  the 
name  of  ^*  J.  P.  and  W.  H.  H.,  who  sue  on  be- 
half of  themselves  and  many  other  persons  too 
numerous  to  bring  before  the  court  constituting 
the  members  of  the  British  Emigrant  Mutual 
Aid  Society,"  ?ield,  that  the  petitioners  were 
not  entitled  to  relief  in  the  character  in  which 
they  sue  and  that  the  bill  must  be  dismissed 
for  want  of  proper'  parties.  Pipe  et  al.  v. 
Bateman  et  cU.,  1  Iowa,  369. 

197.  Aotaon  by  corporation.  A  mere  volun- 
tary association  without  franchises  cannot  sue 
in  the  character  of  a  society  possessing  corporate 
rights.  lUd.  And  title  Partibs,  p.  854,  §  28, 
ante. 

198.  Unincorporated  volmitary  assoGiations 
except  for  charitable  purposes,  whatever  may 
be  the  number  of  their  members  and  of  what- 
ever nature  or  extent,  or  the  object  undertaken, 
are  nothing  more  than  partnerships  ;  and  when 
suit  is  brought  in  their  behalf,  it  must  be 
brought  in  the  name  of  all  the  partners,  or  in 
the  name  of  one  or  more  for  the  use  of  alL 
Pipe  et  al,  v.  Bateman  et  al,,  1  Iowa,  869. 

199.  Title  of  cause.  In  a  proceeding  to  re- 
move a  guardian,  the  relator  is  the  plaintiff, 
and  the  guardian  the  defendant,  the  county 
judge  is  not  a  party  to  such  proceeding.  George 
y,  Parker,  County  Judge,  16  Iowa,  530. 

200.  Slander:  husband  and  wife.  Under  the 
Revision  of  1860,  as  at  common  law,  the  hus- 
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band  is  a  necessary  party,  jointly  with  the  wife 
in  an  action  for  the  slander  of  the  wife.  Cer- 
tainly when  the  words  are  actionable  per  se, 
Ender8  v.  Beck,  18  Iowa,  86. 

201.  Equitable  actions:  lis  pendens.  It  is 
clearly  the  better  practice  in  equitable  actions, 
affecting  the  title  of  real  estate,  to  make  all  per- 
sons who  are  known  to  claim  an  interest  therein, 
parties  thereto ;  bat  in  the  absence  of  notice  to 
a  party  or  his  attorney,  it  is  questionable  if  it  is 
necessary  in  order  to  create  a  lis  pendens  to  make 
any  other  persons  parties  than  those  whose  in- 
terest in  the  subject  is  shown  in  some  manner 
by  the  record  or  by  possession  of  the  subject- 
matter.    Mitchell  v.  Peters  et  al.,  18  Iowa,  119. 

202.  Executor.  The  testator,  prior  to  his 
death,  sold  two  lots  to  the  defendant,  and  exe- 
cuted to  him  a  title  bond  for  a  deed,  on  the  pay- 
ment of  certain  notes  given  by  the  defendant 
for  the  purchase  money.  Before  the  action  was 
commenced  he  died,  and  by  his  will  bequeathed 
said  notes  and  the  title  to  said  lots  to  the  plaintiff. 
She  was  duly  appointed  and  qualified  as  his  ex- 
ecutrix, and  as  such  prosecutes  this  action.  Held, 
that  the  action  was  properly  prosecuted  by  her 
as  executrix  instead  of  individually,  because,  1. 
Until  the  debts  are  settled  and  the  legacies 
paid,  the  executor  or  administrator  is  entitled  to 
the  personal  property,  and  may  sue  for  and  re- 
cover the  same.  2.  That  plaintiff  had  an  elec- 
tion to  sue  either  individually  or  representatively. 
OrimmeU  v.  Warren,  21  Iowa,  11. 

203.  Partners.  An  action  can  be  brought 
against  a  copartnership  either  in  the  firm  name 
or  in  th€f  individual  names  of  the  copartners. 
Harkham  ▼.  Buckingham  et  al.,  21  Iowa,  494, 
and  see  title  Partnership,  ante, 

204.  Fraudulent  conveyance.  A  grantor  of 
real  estate  by  deed,  containing  covenants  of 
warranty,  may  maintain  a  proceeding  in  equity 
to  set  aside  a  conveyance  by  his  grantor  to 
ftnother  grantee  prior  to  one  under  which  he  re- 
ceived title,  on  the  ground  that  it  was  fraudu- 
lent.   Gardner  v.  Cole,  21  Iowa,  205. 

206.  Death  of  party :  substitution.  If,  pend- 
ing an  action  against  a  married  woman  for  the 
collection  of  a  debt  and  its  enforcement  against 
her  estate,  she  dies,  her  administrator  becomes  a 
necessary  party  defendant,  who  should  be  sub- 
stituted, and  against  whom  the  action  survives. 
ParshaU  v.  Moody  et  al,,  24  Iowa,  314. 

206. equitable  relief    If  the  action  was 

in  the  nature  of  a  creditor's  bill,  or  if  it  sought, 
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taken  advantage  of  bj  motion  as  well  as  bj  plea 
in  abatement.  Hall  et  al,Y.  Bennett,  2  G.  Gr.  466. 

214.  Motion  to  dinmlBii  action.  To  authorize 
a  court  to  dismiss  a  suit  on  motion,  tbe  motion 
to  dismiss  must  be  based  upon  matter  appear- 
ing upon  the  face  of  the  proceedings.  No  testi- 
mony outside  of  the  record  can  be  introduced  in 
support  of  the  motion.  JPKink,<Si  Hardman  v. 
Israel,  5  Iowa,  438. 

21 5 .  A  motion  to  dismiss  an  action  on  the  ground 
of  insufficient  service  should  be  made  before 
demurrer  or  answer.    Beard  v.  Smith,  9  Iowa,  50. 

216.  to  produce  papers.    A  motion  to 

compel  a  party  to  produce  a  paper,  the  existence 
of  whidi  is  not  shown  bj  the  record,  must  be 
supported  by  an  affidavit  showing  the  requisite 
facts.    Johnson  d  Stevens  v.  Butler,  2  Iowa,  635. 

217.  Whether  such  an  affidavit  is  re- 
quired, when  the  record  does  show  the  former 
existence  of  such  paper,  quere.  Ibid, 

218.  to    strike    answer    from    files. 

Wlien  an  answer  is  not  frivolous,  irrelevant  or 
scandalous,  it  should  not  be  stricken  from  the 
files  by  the  court  on  its  own  motion.  The  plain- 
tiff's remedy,  when  an  answer  is  too  vague  and 
general,  is  by  a  motion  for  a  more  specific  state- 
ment.     Keeney  v.  Lyon,  10  Iowa,  546. 

219.  to  strike  out  matter  therefrom. 

In  an  action  on  an  administrator'^s  bond  for  a 
failure  to  account  as  required  by  law,  a  settle- 
ment alleged  in  the  answer,  made  after  the  com- 
mencement of  the  action,  cannot  be  assailed  by 
motion  to  strike  it  out.  If  it  is  not  a  sufficient 
defense,  it  should  be  assailed  by  demurrer. 
Clark  V.  Cress  et  al.,  20  Iowa,  50. 

220.  to  set  aside  Bheri£f's  sale.  A  mo- 
tion to  set  aside  a  levy  and  sale  of  real  estate 
by  the  plaintiff  in  the  execution,  and  the  pur- 
chaser at  the  sheriff's  sale,  is  not  based  upon 
the  idea  of  fraud,  and  it  need  neither  be  alleged 
nor  proven.  The  motion  stands  merely  upon 
the  fact  of  a  want  of  title  without  reference  to 
motives.    Bitter  v.  Henshaw,  7  Iowa,  97. 

221.  A  levy  and  sale  of  real  estate  may  be  set 
aside  upon  motion,  when  it  is  not  necessary  to 
make  third  persons  parties  or  to  bring  in  extrin- 
sic facts.  Ibid, 

222.  A  sheriff's  sale  will  not  be  set  aside  on 
motion,  when  the  purchaser  at  such  sale  was 
not  a  party  to  the  execution,  and  has  not  been 
notified  as  a  party  to  the  motion.  Osbom  v. 
Claud,  21  Iowa,  23a 


223.  The  court  will  not  pass  upon  the  righta 
of  a  party  under  fk  motion  filed  after  judgment 
and  execution,  when  he  has  not  been  served 
with  notice  thereof.  Jensen  v.  Woodbury,  16 
Iowa,  515. 

224.  The  court  should  not  pass  upon  a  mo- 
tion to  set  aside  a  sheriff 's  sale  without  notice 
to  the  adverse  party.  Lyster  v.  Brewer,  13  Iowa, 
461. 

226. to  strike  redimdabt  matter.  That 

a  pleading  contains  matter  which  is  irrelevant 
or  redundant  is  not  a  ground  of  demurrer.  A 
motion  to  strike  such  matter  from  the  pleading 
is  the  proper  remedy  under  section  2946  of  the 
Revision.  Douglas  et  al,  v.  Bishop,  27  Iowa, 
214,  and  title  Pleading,  sub-title  Redundant 
Matter. 

226. for  Judgment  by  de£ault.   A  motion 

for  judgment  by  default  is  not  the  proper  mode 
of  objecting  to  the  sufficiency  of  an  answer.  The 
Burlington  <fe  Missouri  River  B.  R.  Co,  v.  Mar- 
cliand,  5  Iowa,  468. 

227.  for  Judgment  non  obstante  vere- 
dicto. A  motion  by  the  defendant  for  judg- 
ment non  obstante  veredicto  should  not  be  enter- 
tained. Where  a  verdict  for  plaintiff  is  against 
the  instructions  of  the  court  or  the  evidence, 
the  defendant's  remedy  is  by  a  motion  for  a 
new  trial.  Bradshaw  v.  Hedge  <fe  Heaion  et  al,, 
10  Iowa,  402. 

228.  to  compel  attorney  to  pay  over 

money  collected.  A  motion  to  compel  an 
attorney  to  pay  over  money  collected  for  his 
client  \A  heard  without  written  pleadings.  Only 
the  nature  and  grounds  of  the  motion  need  be 
stated  in  the  notice.  Rev.,  §§  8422,  3424.*  Mans- 
field  V.  Wilkerson,  26  Iowa,  482. 

*  Reprinted  as  section  2906,  et  aefl..  Code  of 
1873.  The  provisions  as  they  stood  in  Revision, 
and  as  reprinted,  are  as  follows : 

Secttion  3422.  Judgments  or  final  orders  may  be 
obtained,  on  motion,  by  sureties  against  their  princi- 
pals, by  sureties  against  their  oo-sureties,  for  the  re- 
covery of  money  due  them,  on  account  of  payments 
made  by  them  as  such ;  by  clients  against  attorneys; 
plaintiffs  in  execution  against  sheriffs,  constables 
and  other  officers,  for  the  receiving  of  money  or 
property  collected  for  them,  and  damages,  and  in  ail 
other  cases  specially  authorized  by  statute. 

Sec.  34^.  Notice  of  such  motion  shall  be  served  on 
the  party  against  whom  the  Judgment  or  order  is 
sought,  at  least  ten  days  before  the  motion  is  made. 

Sec.  diZi.  The  notice  shall  state,  in  plain  and  ordi- 
nary language,  the  nature  and  grounds  of  the  mo- 
tion, and  the  day  on  which  it  will  be  made. 

Seo.  3425.  Unless  the  motion  is  made  and  flled  with 
the  case,  on  or  before  the  day  named  In  the  notice, 
it  shall  be  considered  as  abandoned. 

Sec.  3420.  The  motion  shall  be  heard  and  deter- 
mined without  written  pleadings,  and  Judgment 
given  according  to  law  and  the  rules  of  equity. 


UoUone — Nonmiit  —  Voli 

339; to  MparaU  d«fouM.  Wlien  ft  de-  33' 

fenduit  In  tuuifar  to  one  count  In  the  plainttFa  Holt  i 

■nawer  or  petition  Mui  Dp  A  etate  of  t»et8,  single  oat  t 

uid  indiTisible,  section  2B39  of  the  Revialon  Iowa, 

of  1860  (§  2663,  Code  of  lST8)liu  noappUcatlon.  231 

Einyon  v.  Paimm;  20  Iowa,  ISS.  cmuu 

330 . to  wappreat  dapodtion».  A  motion  of  tli 

to  sappresB  deposiUons  ihould  be  made  iiefore  does  i 

tlie  commencement  of   the   trial.     A  motion  tain  ■ 

made  after  the  ixaj  was  awom  was  held  to  be  10  lo' 

properl;  overmled.    FratUr  t.  BmUh,  10  Iowa,  331 

m\.  the  c 

33L to  itaika  rapUoatlon  from  file*,  miss 

An  order  OTerrullng  a  motion  to  strike  a  repli-  wliicl 

cation  from  the  files  will  not  be  reveTsed  when  Iowa, 

it  appears :  1.  That  the  motion  was  made  after  241 

the  )txty  was  Bwom,     3.  That  the  plaintiff  was  igQO, 

permitted  to  and  did  rejoin  to  such  replication,  c^^g 

8.  That  the  iaauB  tried  did  not  tarn   apon  the  Sayt 

Dew  matter  aUef^ed  in  the  replication.  Mamma  kerto 

y.  McEee,  10  Iowa.  107.  ^^ 

333. for  mors  apeoifio  itatamant.  When  the   : 

an  answer  ia  not  auffieiently  eiplidt,  and  re-  stata 

spoDslve,  an  amended  answer  maj  be  required,  for  i 

F^er  v.  WiiuAeOer,  8  G.  Gr.  044;    The  Bur-  poase 

Ungtoa  &  WmovH  Eivtr  R.  B.  Co.  v.  Marehaad,  anpp 

0  Iowa,  498.  auch 

333.  Whan    motion     should    ba    verified.  Boob 
When  a  motion  ia  founded  upon  matter  outside  I??- 
of  the  record,   it  ahonld  he  verified.     Sheiien-  24  ! 
bffrgtr  v.  Ward,  8  Iowa,  425.  tiff  i  i 

334.  When  one  motion  la  not  a  bar  to  au<  ^^'> 
otliar.  A  motion  made  on  an  imperfect  record,  P^*^ 
to  diamiBB  an  appeal,  ia  not  a  t>ar  to  another  " 
motion  for  the  aame  purpose  made  opon  on  .  ' 
amended  and  perfect  record,  Seaorut  v.  Nme-  '°^  ' 
man  et  al.,  19  Iowa.  823.  '"® 

in  e  : 

i.  Ifoniuit.  San    : 

(1)  Yoluntarj/  nontait.  - 

336.  At  anytime  l>efdre  trial,a  plaintiff  may    

take  a  voloutarj  nonaait  ao  fkr  as  Ids  claim  ia  *  I 

concerned.  BarHngtondiMiMmtHIUverR.R.Cv.  "^n  , 

T,  Sater,  llowa.421;  CampSeK  <eSro.  v.  Jyer*,  «*>»!'  ' 

9  Ibid.  108.  the  ;   ' 

336.  When  a  caase  In  which  no  eet^olT  is  '^\  \ 

pleaded  is  tried  hj  the  conrt,  and  the  evidence  ^^^j   ' 

offered  by  the  plaintiff  is  excluded  on   motion  whei 

01  tlie  delendant,  ilicro  is  no  question  ot  lael.  i.  j 
for  iLo  court  lo  deturmine,  and   the  plnintiff  ^^^"^   ' 
may  properly  ask   and   take  a  nonsuit.     Pait-  '  5.  I   ' 
ridgt  Y.  WiUey,  8  Iowa.  459.                                    i  in  lb 
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court,  in  which  a  petition  in  chancery  was  de- 
clared to  be  without  equity,  it  was  held,  that 
the  district  court  did  not  err  in  granting  com- 
plainant's motion  to  dismiss  his  petition  with- 
out prejudice.    Rynea/r  v.  NeUen,  4  G.  Gr..534. 

(2)  Involuntary  ncmsuU. 

244.  No  order  of  nonsuit  can  be  made  against 
the  plaintiff  after  the  appearance  of  the  defend- 
ant, and  his  omission  to  answer  over  after  a  de- 
murrer to  his  answer  has  been  sustained. 
Brandt  v.  Fogter  et  al.,  5  Iowa,  287. 

246.  General  rules.  On  a  motion  for  a  non- 
suit at  th^  close  of  plaintiff's  testimony,  the 
court  should  consider  every  fact  fully  proved, 
which  the  testimony  tended  to  prove,  and  if 
these  facts  are  not  sufficient  at  law  to  justify 
a  verdict  and  judgment  for  plaintiff,  the  nonsuit 
should  be  granted.  Miles  v.  Townsend  et  al.,  3 
a.  Gr.  546. 

246.  In  an  action  ex  delietOt  where  there  is  no 
evidence  against  a  defendant,  or  such  deficient 
evidence,  that  the  court  would  be  justified  in 
setting  aside  the  verdict,  the  court  may  order  a 
nonsuit  without  the  consent  of  plaintiff.  JSddy 
et  al.  v.  WiUm  et  aX.,  1  G.  Gr.  259 ;  WOey  v. 
Shoetnak,  2  Ibid.  205. 

247.  A  nonsuit  for  failing  to  reply  to  pleas, 
when  an  issue  in  fact  is  joined  on  another  plea, 
is  erroneous.    Roberts  v.  Albright,  2  G.  Gr.  120. 

248.  If  evidence  is  adduced  which  tends  even 
remotely  to  prove  facts  which,  if  established, 
would  support  the  action,  a  nonsuit  should  not 
be  granted.  WUey  v.  Shaemak^  2  G.  Gr.  205  ; 
Grawford  v.  Burton,  6  Iowa,  476 ;  Ghadwick  v. 
MUler,  Ibid.  34 ;  HaU  v.  The  uEtna  Manufactur- 
ing Go.,  30  Ibid.  216. 

249.  A  nonsuit  should  not  be  granted  with- 
out the  consent  of  plaintiff  unless  the  evidence 
is  entirely  irrelevant  or  has  no  bearing  upon  a 
material  point  without  proof  of  which  a  verdict 
could  not  be  supported.  Wiiey  v.  Sfi06mak,2 
G.  Gr.  205. 

260.  Where,  in  an  action  on  a  promissory 
note,  the  defendant  being  in  default  for  want  of 
an  answer,  a  jury  was  impaneled  to  assess 
the  plaintiffs  damages  ;  and  where  the  plaintiff 
asked  for  a  judgment  without  producing  the 
original  note,  and  without  introducing  any  evi- 
dence, rested  his  case,  and  thereupon  the  de- 
fendant moved  the  court  for  nonsuit,  which 
motion  was  overruled.    Held,  that  there  could 


be  no  nonsuit  at  that  stage  of  the  proceediiigs. 
and  that  the  motion  was  properly  overruled. 
Brandt  v.  Foster  et  al.,  5  Iowa,  287. 

(8)  JSfea  ofnonsuU,  etc. 

261.  Where,  after  appeal  from  the  judgment 
of  a  justice  of  the  peace,  the  plaintiff,  in  the 
appellate  court,  becomes  nonsuit,  it  is  error  for 
the  court  to  render  judgment  against  him, 
without  testimony,  on  a  set-off  pleaded  by  the 
defendant,  and  upon  which  he  had  judgment 
in  the  justice's  court.    Joy  v.  Hunt,  31  Iowa,  22. 

262.  When  evidence  is  offered  to  a  jury,  the 
cause  argued  and  the  jury  are  about  to  consider 
their  verdict,  a  court  possesses  no  power  to 
nonsuit  a  plaintiff;  and  where  such  a  motion 
is  made  by  the  plaintiff,  and  sustained  by  the 
court,  the  legal  effect  of  the  proceeding  is  that 
the  plaintiff  voluntarily  takes  a  nonsuit.  Ghad- 
tDtck  V.  MUler,  6  Iowa,  34. 

263.  When  a  nonsuit  is  either  voluntary  or 
ordered  by  the  court,  the  plaintiff  may  re-com- 
mence his  action.  Mason  v.  Lewis,  1  G.  Gr. 
494. 

264.  Costs.  When  the  plaintiff  takes  a 
voluntary  nonsuit  he  is  liable  to  pay  all  costs. 
T/ie  Burlington  <&  Missouri  R.  R.  Go.  v.  JSater,  1 
Iowa,  421. 

266.  When  set  aside.  A  judgment  of  non- 
suit rendered  because  the  declaration  was  not 
filed  in  time,  may  be  set  aside,  when  it  appears, 
by  affidavit,  that  the  delay  in  filing  the  declara- 
tion was  occasioned  by  an  arrangement  between 
the  parties  to  settle.  Martin  v.  Van  Bergen,  1 
G.  Gr.  314. 

j.  In  cases  on  appeal  from  justice. 

266.  Generally,  see  title  Justice  of  thb 
Peace,  sub-title  Practice  on  appeal,  p.  694,  ante, 
and  title  Appeal  — "  d.  ITie  pleading  issues 
and  trial  in  the  appellate  court,"  vol.  1,  p.  36. 

267.  Under  the  Revised  Statutes  of  1843, 
it  was  Tield  that  where  a  party  appeals  from  a 
j  udgment  by  default,  he  might,  on  first  appear- 
ance in  the  district  court,  object  to  the  manner 
or  style  in  which  he  is  sued.  ffaU  et  al.  y. 
Bennett,  2  G.  Gr.  466. 

268.  Ooxreotlon  of  error  by  evidenoe  aliunde. 
Under  section  3928  of  the  Revision  of  1860 
(§  3586,  Code  of  1873),  the  district  court  may 
hear  evidence  to  explain  a  mistake  in  the  record 
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of  a  justiGe  of  the  peace.  Brawn  ▼.  Bastett,  18 
Iowa,  185. 

26r9.  Additional  pleading!  on  appeaL    The 

filing  of  farther  pleadings  may  he  permitted, 
upon  proper  terms,  by  the  district  court,  in 
causes  therein,  pending  on  appeal ;  and  the 
supreme  court  will  interfere  with  such  an  order 
only  when  it  is  clear  that  prejudice  has  resulted 
therefrom.  Dunton  v.  TharingUm  et  .al.,  15 
Iowa,  217 ;  and  see  fully  g  18  et  seq.,  title  Amend- 
ments, vol.  I,  p.  30. 

260.  Efifeot  of  forming  issue  on  defective 
pleading.  Where  a  defendant  in  replevin  on 
the  hearing  in  a  justice's  court  joins  issue  upon 
the  allegations  of  a  petition,  which  is  substan- 
tially defective,  he  can  raise  objections  to  such 
defects,  only  by  motion  in  arrest  of  judgment 
after  trial  on  appeal  in  the  district  court. 
Wright,  J.,  holding  that  such  objections  can- 
not be  taken  even  in  that  way.  Draper  v. 
BUis,  12  Iowa,  816. 

261.  Condition  of  pleading:  issues.  In  an 
action  for  the  forcible  detention  of  real  es- 
tate, commenced  before  a  justice  of  the  peace, 
taken  up  by  appeal  to  the  district  court, 
the  defendant  answered  "not  guilty."  The 
defendant  asked  the  court  to  instruct  the 
jury  "  that  a  plea  of  not  guilty  was  a  sufficient 
denial  of  the  plaintifTs  petition,  and  was  suffi- 
cient to  put  the  plaintiff  upon  proof  of  every 
material  allegation,  set  up  in  his  petition," 
which  instruction  the  court  refused  to  give. 
Meld,  that  under  the  circumstances  of  the  case 
the  record  showing  there  had  been  a  trial  before 
a  justice  of  the  peace,  and  the  objection  to  the 
sufficiency  of  the  answer  being  made  for  the 
first  time  in  the  district  court,  after  the  testi- 
mony was  submitted  to  the  Jury,  the  instruct 
tion  should  have  been  given.  JlieEinney  v. 
Hartman,  4  Iowa,  154  FannouY.  Bobineon, 
10  Ibid.  272,  explaining  foregoing  case ;  title 
Instructionb,  §  21,  p.  606,  ante, 

262.  When,  in  an  action  before  a  justice  of 
the  peace  on  an  account,  the  defendant  filed  a 
set-off  of  a  like  nature;  and  where  the  tran- 
script of  the  justice  returned  to  the  district 
court  did  not  show  any  oral  or  written  plead- 
ings in  the  cause,  but  stated  that  the  plaintiff 
did  not  object  to  the  defendant's  bill  of  particu- 
ars,  or  set-off,  and  where,  on  the  trial  of  the 
cause  in  the  district  court,  the  court  ruled 
that  the  set-off  was  admitted  by  the  state  of  the 
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demuTer  to  the  answer.    Burg  y.  Bums  <§ 
Snyder,  Mor.  287. 

269.  In  chancery,  when  a  canse  is  heard  upon 
bill  and  answer,  the  answer  is  sufficient  to  sus- 
tain a  decree  against  the  complaint  so  long  as 
his  bill  remains  unsupported  bj  evidence. 
WeitfaU  et  ux.  v.  Lee  et  ai.,  7  Iowa,  12. 

270.  When  relief  will  be  refused.  When 
the  answer  and  the  evidence  are  direotlj  op- 
posed to  the  allegations  in  the  petition,  relief  will 
be  refused ;  but  such  relief,  as  the  case  stated 
in  the  bodj  of  the  bill,  when  considered  in  con- 
nection with  the  answer  will  justify,  will  al- 
ways be  granted.  Simplot  v.  Simplot,  14  Iowa, 
449. 

271*  When  a  complainant  in  chancery  admits 
upon  the  record  that  he  never  authorized  the 
commencement  of  the  suit,  and  manifests  no 
wish  that  his  rights  should  be  protected  by  the 
court,  the  chancellor  will  refuse  to  decree  the 
relief  prayed  for,  even  though  upon  the  show- 
ing made  in  the  cause  he  may  be  entitled  to 
such  relief.  Dussaums  et  cU.  v.  BumeU  et  oZ., 
5  Iowa,  95. 

272.  Issues  of  fact  presented  to  Jury.  In  chan- 
cery, correct  practice  requires  that  epedfio  and 
dUtinct  issues  of  fact  should  be  submitted  to  the 
Jury,  that  the  conscience  of  the  chancellor  may 
be  advised  by  the  speeial  verdict  responsive  to 
the  issues  thus  made.  Hail  v.  Doran,  6  Iowa,  433. 

273. must  oorrespond  with  pleading. 

The  issues  presented  to  the  jury  cannot  be 
broader  or  different  than  those  made  in  the 
pleadings,  in  relation  to  which  the  evidence  has 
been  taken.  Brink  v.  Morton  et  ai,,  2  Iowa, 
411,422. 

274.  Ohancellor  may  refuse  or  direot  issue 
to  be  tried  by  Jury.  The  chancellor  may  decide 
questions  of  fact  himself,  and  refuse  an  issue  to 
a  jury,  or  he  may,  in  the  exercise  of  a  sound 
discretion,  direct  such  an  issue.  MoDaniel  v. 
MarygM,  2  Iowa,  500 ;  White  v.  Hampton,  10 
Ibid.  238.  Such  reference  is  not  a  matter  of 
right.  Ibid, 

275.  The  chancellor  may  refer  any  question 
of  fact  raised  by  the  pleadings  in  an  equity 
cause  to  a  jury ;  but  is  not  required  in  so  do- 
ing to  refer  all  such  questions  therein  arising. 
OhambeHain  et  aL  v,  Jupierset  al,,\l  Iowa,  518. 

276.  Where  the  parties  have,  without  objec- 
tion, submitted  issues  of  fact  to  the  jury,  and 
appear  to  have  had  a  full  investigation,  and  in- 


troduced their  whole  testimony  on  such  issues* 
every  doubt  on  the  mind  of  the  chancellor  in 
such  issues  of  fact  should  be  solved  in  favor  of 
the  finding  of  the  jury,  and  unless  the  finding 
of  the  jury  is  unconscionable,  it  should  be  al- 
lowed to  stand.  McDaniel  et  al.  v.  Marygold 
et  al,,  2  Iowa,  500. 

277. may  reserve  decision  on  question 

arising  tiU  final  hearing.  The  construction  of 
a  written  instrument  may  be  reserved  by  the 
chancellor  for  decision  on  the  final  hearing  after 
the  report  of  a  commissioner  on  the  other  mat- 
ters in  the  cause.  White  v.  Hampton,  10  Iowa,  238. 

278.  Masters  report.  A  master's  report 
should  state  fully  what  facts,  relating  to  the 
subject-matter  of  the  examination,  do  and  what 
do  not  appear.  His  conclusions  should  be  based 
upon  the  facts  thus  stated.  Ibid, 

279.  Setting  aside  report  A  master's  report 
may  be  set  aside  or  referred  back  for  irregulari- 

I  ties  in  his  proceedings,  or  a  failure  to  report 
upon  all  the  matters  submitted  to  him.  Ibid, 

280.  Bzoeptions  to  the  report.  Erroneous 
conclusions  upon  the  facts  submitted  to  him  for 
decision  are  proper  ground  for  exceptions,  but 
exceptions  must  be  founded  upon  the  facts 
stated  in  the  report,  or  the  documents  and  ex» 
hibits  accompanying  the  same.  Ibid. 

281.  The  overruling  of  exceptions  to  a  report 
of  a  commissioner  has  the  effect  of  confirming 
the  report.  Ibid, 

282.  Setting  down  a  cause  for  hearing.  In 
a  chancery  proceeding,  after  the  filing  a  report 
of  the  commissioner  to  take  an  account  between 
the  parties,  and  the  overruling  of  exceptions 
taken  thereto,  the  court  may  hear  and  determine 
the  cause  upon  its  merits  without  a  further  or- 
der for  hearing.  Ibid. 

283.  Dismissal  of  parties.  A  junior  mort> 
gagee  named  In  a  bill  of  foreclosure  as  a  party 
defendant  may,  on  the  motion  of  the  plaintifi^, 
be  dismissed,  unless  he  appears  and  insists  upon 
an  adjustment  of  his  rights  by  the  decree.  A 
defendant  cannot  object  to  an  order  dismissing 
the  bill  as  to  a  co-defendant.  Heimstreet  v. 
Winnie,  10  Iowa,  430. 

28^ of    petition.     A  petition    should 

not  be  dismissed  for  reason  of  irrelevancy,  on 
the  motion  of  a  party  that  cannot  fairly  claim 
to  be  inj  ured  by  it,  or  as  to  whom  it  is  not  irrele- 
vant in  fact.  Harkine  v.  Edwards  dt  Turner, 
1  Iowa,  296. 
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286.  A  motion  or  demurrer  made  bj  one 
party  will  not  operate  to  strike  papers  from  the 
files  and  dismiss  a  cause  as  to  all  of  his  co-de- 
fendants»  against  whom  there  may  be  an  appa- 
rent substantial  cause  of  action,  though  defect- 
ivelj  stated.  Ibid, 

286.  After  a  demurrer  has  been  sustained,  if 
no  motion  is  made  to  amend  the  bill  it  may  be 
dismissed.  De  Lauia  et  cU.  y.  Meek  et  al.,  2  G. 
Or.  55. 

287.  When  a  bill  in  equity  is  clearlj  bad 
for  substantial  defects  the  defendants  may  take 
advantage  of  it  upon  the  hearing,  and  the  bill 
will  be  dismissed.  Krieehbaum  v.  Bridges  dh 
Powers,  1  Iowa,  14. 

288.  effect  of  dismissal  on  cross-peti- 
tion. Where  a  defendant,  under  section  2892  of 
the  Revision  of  1860  (§  2663,  Code  of  1878), 
files  a  cross-petition  against  his  co-defendant, 
the  subsequent  dismissal  of  the  original  petition 
will  not  necessarily  operate  to  dismiss  the  cross- 
petition.  Spearing  y.  Chambers  A  IngJiam,  25 
Iowa,  99 ;  Worrell  y.  Wadffs  Hevrs^  17  Ibid.  96 ; 
King  v.  Thorp,  21  Ibid.  67. 

289.  Bfbot  of  leave  to  withdraw  answer 
after  cause  is  remanded.  After  procedendo 
was  issued  from  the  supreme  court,  the  latter 
proceeded  to  render  a  decree  in  accordance 
therewith,  grauting  leave,  however,  to  one  of 
the  defendants  to  withdraw  her  answer.  Held, 
that  the  granting  of  such  leave  did  not  have 
the  effect  to  discontinue  the  cause  as  to  such 
party.    McGregor  v.  McGregor,  21  Iowa,  441. 

290.  Trial  and  reference  of  equitable  ac- 
tions. An  action  which  involves  matters  of  a 
purely  equitable  character  is  triable  by  the  first 
method  of  trying  equitable  actions,  although 
there  is  also  sought,  in  the  same  action,  as  one 
ground  of  relief,  the  foreclosure  of  a  mortgage ; 
and  the  district  court  has  the  power,  under  our 
statute,  as  well  as  under  the  former  equity 
practice,  to  refer  such  a  cause  to  a  master  or  ref- 
eree, without  the  consent  of  parties.  •  The  State 
for  the  use  of  Boone  arid  other  Counties  v.  Orvig 
/^oZ.,  25  Iowa,  280. 1 

291.  Jury  triaL  A  party  in  an  equitable  ac- 
tion, triable  by  the  first  method  of  trying  equita- 
ble actions,  cannot,  as  a  matter  of  right,  demand 
that  the  issues  be  tried  by  a  jury.  The  provis- 
ions of  our  statute  negativing  this  right  are  not 
in  confiict  with  article  1,  section  9,  of  the  State 
constitution,  guaranteeing  the  right  of  trial  by 
Jury.  Ibid. 
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299.  Ml«|oInder.    Th«  objection  of   a 
Joinder  of  complainautH  cannot  be  made  (or  the 
first  time  at  the  bearing,  but  ahould  be  aaaigned 
among  the  causea  of  demncrer.    He  Louit  et 
v.Mee/eet  ai.,  2  (J.  Gr.  55. 

300.  Oroaa-petltlon:  notice:  defoult.    An  i 
tlon  at  iaw  was  commenced  hy  attachment 
recover  rent  against  a  non-resident,  upon  whom 
no  service  was  made,  and  who  made  no  appl:!a^ 
ance  to  the  action,     Tlie  cause  vaa  afterward 
referred   to  a  referee.      Some   two  jeare  after 
this  reference,  tiie  defendant  Bled  a  croBS-pe 
tion  in  equity  against  the  plaintifT  and  anothi 
claiming  tbe  title  to  the  property  for  which  the 
plaintiff  claimed  rent,  prajiug  to  set  aside 
tain    BherifC  'a    Hales,  and    for  other  equitable 
relief.      No   notice  of  this   cross-petition    was 
ever  eerved  upon  the  plaintiff,  nor  did  be  know 
of  it.     Four  years  after  it  was  Sled,  a  decree, 
upon    ex  parte   evidence,    granting  the  relief 
prayed  in  tbe  croBB-petition,  was  entered  against 
tbe  plaintiff.    Plaintiff,  upon  learning  of  this, 
made  a  motion  to  set  it  aside,  on  the   ground 
tbot  he  had  no  notice  o(  the  crosH-action  in  which 
it  was  rendered.    Held,  that  the  motion  should 
have  been  granted,  and  the  plaintiff  allowed  an 
opportunity  to  be  heard.    Allen  v,  Rogers,  37 
Iowa,  lOfi. 

301.  Procesdlngs  after  decresL  T)ie  com- 
plainant in  chancery,  after  filing  bis  decree,  is 
not  charged  with  notice  of  further  proceedings 
in  the  cause.  Throckmorton  v.  Stout  <t  Benin, 
S  Iowa,  580, 

6.  On  appeal  to  tuprane  amrt. 
303.  In  caaei  tried  by  aeoond  method,  the 

appellate  court  will  not  act  upon  a  certificate 
of  the  clerk  "  that  the  foregoing  is  all  of  the 
testimony  in  the  cause.  Tbe  case 
treated  as  one  at  law,  and  exceptions  must  have 
been  taken  and  embodied  in  a  bill  of  eicep- 
tiOD.  Bumont  v.  Ban-all,  19  Iowa,  567 ;  Boeter- 
man  v.  Webtier,  15  Ibid,  532 ;  Krapfel  v.  ijl/- 
ner,  H  Ibid,  178 ;  Coe  v.  Winter.  15  Ibid,  481  ; 
and  see  ExcBPTiONa  and  Biixa  ov  Excbp- 
TiOKs,  vol.  1,  p.  501,  and  title  Appeals,  g  357 


>.  59. 


303>  On  an  appeal  of  an  equitable  action  tried 
by  the  second  method  of  trying  equitable  causes, 
the  supreme  court  will  not  consider  the  case 
dt  now  but  only  upon  the  legal  errors  properly 
presented,  as  in  case  of  an  ordinary  action. 
And  this  rule  1b  not  changed  by  the  fact  that 


the  case  was  one  triable  by  the  first  method, 
and  was  only  tried  by  the  second  method  by 
consent  of,  or  agreement  between,  tbe  parties. 
Lynch  V,  Lytieh,  28  Iowa,  886 ;  MMory  v.  Lui- 
eombt  tt  al.,  81  Ibid.  369. 

304.  Where  an  action,  in  which  equitable 
sues  triable  by  the  first  method  are  presented, 

by  the  consent  of  tbe  parties  tried  by  the 
second  method,  it  will. on  appeal  to  the  supreme 
court,  be  regarded  the  same  as  a  law  action,  and 
the  finding-  of  the  court  below  entitled  to  the 
same  effect  as  the  verdict  of  a  jury.  Corbin  v. 
WoodHne  et  tU.,  33  Iowa,  297 ;  MaUory  v.  Lv*- 
mrAt.  81  Ibid.  2S9. 

306.  On  the  other  band,  if  a  c&se  property 
cognizable  at  law  is  placed  on  the  chancery 
docket,  and,  without  objection,  tried  as  an 
equitable  action,  it  will.onappeal,  lie  regarded  as 
iucb  and  reviewed  aa  upon  trial  de  now.  Oor- 
Hn  V.  Woodbine  et  al..  88  Iowa,  387. 

306.  In  oases  tried  by  first  method.  In 
akses  tried  by  first  method  the  supreme 
»urt  will  act  when  satisfied  that  the  record 
presents  all  the  evidence  heard  in  the  court 
below;  and  this  may  be  shown  by  the  recitals 

L  the  decree,  or  by  the  certificate  of  the  judge 
:  clerk.  Van  Orman  v,  Spaford,  Cta/rk  &  Co., 
J  Iowa,  186. 

307.  The  supreme  court  will  not  try  a  chan- 
cery cause  de  tiotx>  when  the  certificate  of  tbe 
clerk  does  not  show  affirmatively  that  the 
record  eent  up  embraces  all  the  evidence. 
Windoie,  Harris  it  Co.  v.  Farmer  el  ai.,  20  Iowa, 
294, 

303.  The  supreme  court  will  not  review  the 
finding  of  the  district  court  upon  the  suffi- 
ciency of  the  service  of  notice  by  publication 
in  an  eqoitable  action,  when  tbe  transcript  does 
not  show  that  it  embraced  ail  the  evideuce  touch- 
ing the  publication  submitted  to  the  court  be- 
low.    Moon  V.  Moon,  19  iowa,  130. 

309.  An  equity  cause  tried  by  the  first  method 
when  appealed  to  the  supreme  court  ie  to  l>e 
there  tried  de  novo,  notwithstanding  there  are 
special  findings  of  the  jury  upon  certain  ques- 
tions of  fact  submitted  to  them  by  the  court. 
It  is  not  necessary  to  a  review  of  the  case  that 
the  instructions  of  the  court,  under  which  ench 

ipecial   issues  were  submitted,   should  be  em- 
bodied in  the  record.     Ghambert  v.  Ingham  et 
:„  25  Iowa,  322, 

310.  An  appeal  for  a  final  decree  in  an  eqoi- 
table  proceeding  tried  by  the  first  method,  brings 


PEACTI 

In  Equity  Gases  —  On  Appeal  to  Supreme  Coorl 


np  the  case  for  trial  de  riavo  without  regard  to 
interlocutory  rulings,  and  notwithstanding  it 
was  heard  below  on  oral  testimony.  Mallif  v. 
MaUy,  81  Iowa,  60 ;  The  State  for  the  use,  etc.  v. 
Onoig,  27  Ibid,  528. 

311.  Failure  to  except  That  a  chancery 
cause,  triable  by  the  first  method,  was  heard 
upon  oral  testimony  is  not  sufficient  ground  for 
reversing  the  decree  when  no  exceptions  were 
taken  to  the  form  of  eyidenoe  in  the  court 
below.  The  State  for  the  use,  ete,  v.  Orwig  et  at., 
27  Iowa,  528. 

312.  Bqultable  defenses  and  Issues.  Where 
the  answer  in  an  action  at  law  to  recover  the 
possession  of  real  property  sets  up  defenses, 
some  of  which  are  legal  and  some  equitable, 
and  the  case  is  tried  without  any  steps  being 
taken  by  either  party  to  separate  the  issues  thus 
made,  and  to  have  them  tried  separately,  it 
will,  on  appeal  to  the  supreme  court,  be  con- 
sidered as  one  case  only,  notwithstanding  two 
notices  of  appeal  were  served  by  the  appellant, 
one  purporting  to  be  in  an  appeal  from  the 
judgment  of  the  court  below  on  the  legal 
issues,  and  the  other  from  its  judgment  on  the 
equitable  issues,  and  notwithstanding  two  tran- 
scripts, as  of  separate  cases,  one  at  law  and  the 
other  in  chancery,  are  filed  in  this  court.  Van 
Orman  v.  Men-ill,  27  Iowa,  476. 

313.  When  equitable  issues  are  thus  joined 
in  an  action  of  the  character  above  mentioned, 
the  proceeding  will,  on  appeal,  be  considered  as 
in  equity,  and  determined  by  the  rules  appli- 
cable to  chancery  cases.  Beck,  J.,  not  concur- 
ring. Ibid, 

314.  Mistake  in  forum.  Where  an  action, 
properly  triable  at  law,  is  placed  upon  the 
equity  docket  and  tried  as  a  chancery  cause,  the 
defendant  having  failed  within  the  proper  time 
to  have  it  transferred  to  the  law  docket,  the 
action  will,  in  its  trial  and  review  on  appeal,  be 
governed  by  the  rules  and  practice  applicable 
to  equity  causes.  BichTnond  v.  The  Dubuque  dt 
Sioux  City  E,  M.  Co.,  38  Iowa,  422. 

316.  Depositionfl  and  papers  must  be  cer« 
tified  in  original  form.  When  objected  to,  the 
supreme  court  cannot  try  an  equity  case  triable 
by  the  first  method  except  upon  the  depositions 
and  papers  used  as  evidence,  in  their  original 
form.  Nor  on  the  other  hand  can  an  ordinary 
action,  or  an  equitable  one  triable  by  the  second 
method,  ^tried  except  upon  a  transcript  of  the 
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323.  Xnregnlazlty  in  prooeedingi  is  waived 
by  pleading  and  submitting  to  verdict  without 
objection.  Harriman  v.  Ths  8t(Ue^  2  G.  Gr. 
270. 

324.  Verdict.  Where  the  jurj,  before  a  jus- 
tice in  a  trial  for  assault,  returned  a  verdict  of 
"  guiltj  of  a  breach  of  the  peace/'  against  the 
accused,  and  assessed  the  fine  at  (5,  it  was  held 
to  be  substantially  correct.  The  State  v.  Doug- 
lass, 1  G.  Gr.  550. 

326.  Surplusage  to  verdict  On  the  trial 
of  an  indictment,  charging  the  defendant  with 
•*  concealing  "  and  with  "  receiving  "  and  "  aid- 
ing in  the  concealment"  of  stolen  property,  the 
jury  returned  the  following  verdict :  "  We,  the 
jury,  find  the  defendant  guilty  of  aiding  in  con- 
cealing the  stolen  property  mentioned  in  the  in- 
dictment, as  charged  therein,  and  assess  the 
value  of  the  same  at  $1,000."  HM,  that  it  was 
equivalent  to  a  general  verdict  of  guilty.  The 
State  of  Jotoa  v.  Turner,  19  Iowa,  144. 

326.  If  the  jury  fix  the  imprisonment  for  petty 
larceny,  it  will  be  regarded  as  surplusage  to  the 
verdict  of  guilty,  and  the  sentence  considered 
as  the  act  of  the  court.  Cropper  v.  The  United 
States,  Mor.  259.  As  to  form  and  sufficiency  of 
verdict  in  ciriminal  cases,  see  further,  Gbdcinal 
Law,  828 --'*i.  V&rdiot:' 

327.  Where  one  of  two  defendants  in  a  crim- 
inal action  pleaded  a  former  conviction,  and  the 
other  a  former  acquittal,  and  the  issues  joined 
thereon  were  found  against  them,  it  was  held, 
that  the  court  did  not  err  in  proceeding  to  judg- 
ment without  another  trial  on  the  question  of 
guilt.  T?ie  State  of  Iowa  v.  Qreen  <§  Mann,  16 
Iowa,  289. 

328.  A  motion  to  set  aside  an  indictment, 

like  a  demurrer,  should  distinctly  specify 
wherein  the  indictment  is  insufficient.  When 
the  reason  assigned  is,  that  "the  matters  and 

« 

things  therein  charged  do  not  constitute  a  pub- 
lic ofibnse,  it  is  insufficient  and  may  be  properly 
overruled.  The  State  of  Iowa  v.  Maurer,  7 
Iowa,  406. 

329.  DnpUoate  oaths  to  Jury.  Where,  on 
the  trial  of  an  indictment  found  while  the  Code 
of  1851  was  in  force,  the  oath  prescribed  by  the 
Revision  of  1860  was  administered  severally  to 
the  jury  and  to  the  witnesses  for  the  State,  and 
after  the  examination  of  the  first  witness  called 
by  the  State  had  been  commenced,  the  court  ad- 
ministered to  the  jury  the  oath  prescribed  by 


the  Code  of  1851,  whereupon  the  trial  proceeded, 
it  was  held  that  the  duplicate  oath  administered 
to  the  jury,  and  the  omission  to  administer  a 
second  oath  to  the  witnesses  worked  no  preju- 
dice to  the  defendant.  The  State  of  lotoa  v. 
McComb,  18  Iowa,  48;  see  further,  Cbdoital 
Law,826— *'«.  Swearing  the  jury:* 

330.  Miautes  of  evidence.  A  grand  jury  ex- 
amined numerous  witnesses  in  regard  to  accusa- 
tions for  selling  intoxicating  liquors  unlawfully, 
kept  minutes  of  their  testimony,  and  returned 
these  minutes  as  they  had  taken  them,  without 
first  separating  those  portions  relating  to  each 
indictment,  held,  that  while  it  was  irregular  in 
the  absence  of  a  showing  of  prejudice  to  the 
appellant  by  reason  thereof,  it  did  not  consti- 
tute sufficient  ground  for  a  reversal  of  the 
judgment.  The  Stale  of  Iowa  v.  Guisenhause  et 
al.,  20  Iowa,  227. 

331.  Where  papers  containing  the  minutes 
of  evidence  taken  before  a  grand  jury  are  by 
the  jury  returned  into  court  and  deposited  with 
the  clerk,  they  are  in  fact  filed,  and  the  court, 
upon  being  satisfied  of  the  fact,  may  order  that 
they  be  indorsed  as  of  that  date.  Ihid, 

332.  Ol^eotionfl  to  evidence.  Objections  to 
evidence  should  be  made  when  it  is  offered,  and 
not  by  instructions  to  the  jury.  The  State  of 
Iowa  V.  Pratt,  20  Iowa,  267. 

333.  Brror  without  pri(Jndioe.  A  prisoner 
cannot  complain  of  proceedings  which  were 
beneficial  to  him  and  in  compliance  with  his  re- 
quest.   Nash  V.  The  State,  2  G.  Gr.  286. 

33^  On  appeal  from  Justice.  It  is  the  duty 
of  the  district  court,  on  an  appeal  from  a  jus- 
tice of  the  peace  in  a  criminal  case,  under  sec- 
tions 8858  and  8861  of  the  Code  of  1851,  to  first 
inquire  into  the  case  made  by  the  appellant,  and 
determine  whether  error  prejudicial  to  the  sub- 
stantial rights  of  the  defendant  below  exists 
Baurose  v.  TJie  State  of  Iowa,  1  Iowa,  874. 

336.  Where  a  motion  is  made  to  dismiss  an 
api>eal,  in  a  criminal  case,  for  insufficiency  of 
the  affidavit  of  appeal,  the  facts  stated  in  the  af- 
fidavit are  to  be  taken  as  true.  Beekman  y.  The 
State  of  Iowa,  4  Iowa,  452. 

336.  If  the  State  wishes  to  controvert  the 
statements  of  the  affidavit  for  an  appeal,  as  to 
the  testimony  given  on  the  trial  before  the  jus- 
tice, a  rule  should  be  obtained  requiring  the 
justice  to  certify  to  the  district  court  all  the 
evidence  on  the  trial  before  him.  Ibid, 


PKACTIO] 


In  Crimizial  Cases — On  Appea] 


6.  On  appeal  to  stipreme  court, 

337.  Zhity  of  supreme  oonrt:  no  assignment 
of  errors  necessary.  No  asBlgnment  of  error  or 
joinder  therein  is  necessary  in  a  criminal  case 
under  our  statute.  Even  when  the  defendant 
does  not  appear,  it  is  the  duty  of  the  supreme 
court  to  examine  the  record,  disregarding  tech- 
nical errors  and  defects  which  do  not  affect  the 
substantial  rights  of  the  parties,  and  render 
such  judgment  as  the  law  demands.  State  of 
Iowa  v.  Pratt^  20  Iowa,  267;  The  State  v.  Met- 
#ar,  19  Ibid,  570. 

338.  The  rule  that  the  supreme  court  will 
not  consider  objections  not  raised  in  the  court 
below  does  not  apply  to  criminal  proceedings. 
Id  such  cases  the  court  is  required  to  examine 
the  whole  record,  without  regard  to  technical 
errors,  and  render  such  judgment  as  the  law 
demands.    The  State  v.  Potter,  28  Iowa,  654 

339.  If  it  shall  appear  that  the  defendant 
has  been  convicted  under  an  indictment  which 
is  insufficient,  as  charging  no  offense,  the 
supreme  court  will  not  affirm  the  judgment, 
though  the  defendant  has  in  no  stage  of  the 
proceeding  objected  on  that  ground.  Ibid, 

340.  Bat  error  must  affirmatively  appear. 

The  rule  tljiat  error  must  be  made  to  ap- 
pear affirmatively  and  to  the  prejudice  of  the 
appellant  applies  as  well  to  criminal  as  to  civil 
actions.  Revision  of  1860,  §  5111.*  StaU  of 
lotoa  V.  Wood,  17  Iowa,  18. 

341.  When  oanse  will  be  remanded  for  an- 
other  Judgment.  When  the  record  shows  that 
a  judgment  was  rendered  upon  a  verdict  in  a 
criminal  cause  in  less  than  three  days  after  the 
verdict  was  returned  by  the  jury,  and  that  the 
court  continued  in  session  for  more  than  that 
time,  the  supreme  court  will,  unless  all  pre- 
sumptions of  prejudices  are  clearly  rebutted, 
remand  the  cause,  not  for  a  new  trial,  but  for 
another  judgment.  The  State  of  Inoa  v.  Wat- 
row,  18  Iowa,  489. 

342.  When  defendant  not  estopped  to  as- 
sign error.  Where  a  defendant  pleaded  guilty 
to  selling  intoxicating  liquors  by  the  glass  or 
dram,  and  being  adjudged  to  pay  a  fine  of  $50 
and    costs   of   suit,  and   to   stand  committed 


*  Section  5111,  Revision  of  1860,  is  as  follows : 
"Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  thlB  Code,  in  respect  to  any  pleadings  or 
other  proceedings,  nor  an  error  or  mistake  therein, 
renders  It  Invalid,  unless  it  has  actually  prejudiced 
the  defendant,  or  tends  to  his  prejudice.  In  respect 
to  a  substantial  right." 

Vol.  2.  —  119 
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properly  made  of  record.  State  of  Iowa  y. 
Donndl,  11  Iowa,  452. 

360.  Fremunption:  indictment.  The  appel- 
late ooort  will  not  presume  that  the  district 
court  attempted  to  try  a  defendant  indicted  for  a 
criminal  offense,  without  the  indictment.  State 
of  Iowa  ▼.  SheUedy,  8  Iowa,  477. 

36 X, as   to   order   of  court  changing 

venue.  The  order  of  the  court  changing  yenue 
is  presumptive  of  its  own  regularity  and  con- 
clusive unless  something  to  the  contrary  be 
shown  by  the  record.  McCaulp  v.  TTie  United 
States,  Mor.  486,  and  next  sub-title  herein  — 
" Presumptions  arising  on  tlie  record" 

352.  Technical  errors  disregarded.  The 
supreme  court  will  not  reverse  a  ruling  of  the 
district  court  overruling  a  motion  to  quash  an 
indictment  upon  objections  to  the  manner  in 
which  the  grand  jury  was  selected,  when  such 
objections  are  purely  technical,  and  do  not  affect 
the  substantial  rights  of  the  parties.  Revision 
of  1860.  §  4925 ;  Code  of  1878,  §  4588.  TJie  State 
of  loioa  V.  Carney,  20  Iowa,  82. 

353.  Modification  of  sentence.  The  supreme 
court  will  not  modify  the  sentence  of  a  court 
below,  in  a  criminal  cause,  when  the  record  does 
disclose  the  circumstances  attending  the  com- 
mission of  the  offense.  The  State  of  Iowa  v. 
Paiton,  19  Iowa,  458. 

354.  The  supreme  court  has  power  to  modify 
the  penalties  and  reduce  the  punishments  im- 
posed by  the  court  below,  but  it  will  not  exer- 
cise that  power  in  the  observance  of  the 
evidence  on  which  the  court  below  acted.  StfUe 
of  lovoa  V.  Baughman,  20  Iowa,  497. 

355.  Statute  limiting  appeals  to  venue.    The 

statute  of  1848,  limiting  writs  of  error  to  the 
appellate  districts  in  which  they  originated,  ex- 
tends to  the  counties  in  which  the  trial  was  had 
by  change  of  venue,  rather  than  to  the  county 
in  which  the  cause  originated.  T?ie  State  v. 
CarrotJurs,  1  G.  Gr.  464. 

IV.  On  Appeal  to  the  Supreme  Coxjbt, 

Generally. 

a.  General  rules  as  to  review. 

(1)  QeneraUy. 

366.  In  what  cases  appeals  are  allowable, 

see  vol.  I,  title  Appeals,  sub-title  Appeals  to  the 
wpreme  court, — "a,  in  what  eases  an  appeal 
Uesr  p.  48. 


357.  Am  to  wlio  may  appeal,  see  same  title 
sub-title,  div. — **  6.  loAo  may  appeal"  voL  I, 
p.  51. 

368.  As  to  how  and  within  what  time  ap- 
peals must  be  taken,  and  herein  of  the  notice 
of  appeal,  the  bond  and  supersedeas.  See  also 
same  title  and  sub-title,  vol.  I,  pp.  52, 68, 54. 

369.  As  to  hiUs  of  exceptions,  see  Excbf- 
TI0N8  and  Bills  of  Exceptions,  voL  I,  p.  474. 

360.  Judicial  notice.  The  supreme  court 
does  not  take  judicial  notice  of  the  rules  of 
practice  adopted  by  the  district  court.  Porter 
ft  Bradzelton  ▼.  Moffet,  Mor.  108 ;  Herseman  v. 
Todhunter,  12  Iowa,  230. 

361.  Where  court  is  equally  divided.  Where 
the  supreme  court  is  equally  divided,  the  judg^ 
ment  of  the  district  court  stands  affirmed  by 
operation  of  law.  Nettmann  v.  Schramm,  2S 
Iowa,  521. 

362.  Stare  decisis.  Where  a  principle  has 
been  recognized  by  the  supreme  court,  it  should 
not  be  overruled,  unless  it  is  palpably  wrongs 
or  has  been  changed  by  legislative  enactment. 
Lemp  V.  Hastings,  4  G.  Gr.  448. 

363.  A  decision  of  the  territorial  supreme 
court  would  not  be  overruled  by  the  supreme 
court  of  the  State  unless  palpably  erroneous. 
Hildreth  v.  Tomlinson,  2  G.  Gr.  360. 

364.  Under  chap.  49,  Laws  of  1866,  it  is  not 
necessary  to  entitle  a  party  to  have  reviewed,  in 
the  supreme  court,  rulings  of  the  court  below, 
claimed  to  be  erroneous,  and  to  which  excep- 
tions were  taken,  that  a  motion  for  a  new  trial 
should  have  been  made  and  acted  upon  in  the 
latter  court.  Presnalt  v.  Herbert,  sheriff,  84 
Iowa,  539,  and  title  New  Trial,  ante, 

366.  Issues  presented  by  record.  The  su- 
preme court  will  only  try  and  determine  such 
matters  as  appear  of  record.  Partridge  v.  C<wi» 
keny,  4t  G.  Gr.  383,  and  decide  only  questions 
raised.  Coutch  d  Kinsman  v.  Barton,  Mor. 
354. 

366.  The  supreme  court  will  only  adjudicate 
errors  assigned  on  the  record.  Sands  v.  Woods,  1 
Iowa,  263. 

367.  Affirmative  error  must  appear  on  the 
record.     Ourts  v.  Scales  <jfc  Turiier,  1  Iowa,  471. 

368.  The  judgment  of  the  court  below  dis- 
missing a  proceeding  in  replevin  upon  an  un- 
tenable ground,  will  not  be  sustained  upon 
other  and  different  grounds  not  assigned  in  the 
court  below.  Biddle  v.  AUander  et  aL,  14  lowsi 
410. 
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369.  Admlssioii  after  trial  below.  The  writ- 
ten admission  of  a  defendant  on  the  notice  of 
mppeal  to  the  sapreme  court,  that  the  complain- 
ant had  proved  the  truth  of  his  bill  on  the  trial 
below,  and  that  she  never  had  treated  him  well 
and  never  would,  cannot  be  acted  upon  by  the 
supreme  court,  as  it  can  only  act  upon  what 
guided  the  court  below  in  its  decisions.  Lyster 
V.  Lygter,  1  Iowa,  180. 

'  370.  Bvidenoe.  The  appellate  court  can  act 
only  upon  the  testimony  upon  which  the  de- 
cree below  was  rendered.  Walker  v.  Ayre's 
Adm.  and  Eyder,  1  Iowa,  449. 

371.  While  case  is  pending  below.  The  su- 
preme court  will  not  entertain  a  question  brought 
by  consent  of  parties  while  the  cause  remains  un- 
determined in  the  court.  Long  v.  Long,  Mor.  881* 

372.  The  sapreme  court  will  not  declare 
roles  or  define  rights  in  advance,  or  generally, 
but  only  upon  a  case  arising  in  which  are  pre- 
sented specific  grounds  of  action  or  specific 
questions  for  judicial  settlement.  MeCormick 
Y.  Bishop,  28  Iowa,  238. 

373.  Oljections  not  urged  in  argument  Ob- 
jections which,  though  embraced  in  the  assign- 
ment of  errors,  are  not  presented  in  the  brief  or 
argument,  will  not  be  considered  by  the  su- 
preme court.  Bodwdl  v.  Bragg  d  Bra.,  29 
Iowa,  282. 

374.  It  is  not  the  duty  of  the  supreme  court 
to  consider  and  pass  upon  points  not  presented 
in  argument,  though  embraced  in  the  assign- 
ment of  errors.    Clise  v.  Freebom,  29  Iowa,  110. 

376. not  embraced  in  assignment.  Er- 
rors not  embraced  in  the  assignment  of  errors, 
though  raised  in  argument,  will  not  be  consid- 
ered by  the  supreme  court.  Roberts  v.  Ca^ss,  27 
Iowa,  225. 

376.  In  proceedings  to  vacate  Judgments. 
The  objection  that  an  application  to  vacate  a 
judgment  does  not  state  the  facts  constituting  a 
defense,  and  is  otherwise  informal  in  not  con* 
forming  to  section  8501  of  the  Revision  (§  8157, 
Code  of  1878),  should  be  taken  advantage  of  by 
a  Inotion  for  a  more  specific  statement  or  pos- 
sibly by  demurrer,  and  cannot  be  made  availa- 
ble in  a  trial  on  the  merits,  or  after  appeal. 
Turner  v.  Th^  First  Nat.  Bank  of  Keokuk  et  al., 
30  Iowa,  191. 

377.  Petition  for  rehearing.  A  petition  for 
rehearing  should  not  be  favored  by  the  supreme 
court  unless  applied  for  at  the  term  the  judg- 
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383.  The  supreme  court  will  review  a  state- 
ment of  facts  and  the  conclusions  found  thereon 
when  made  of  record  by  the  court  finding  the 
same  under  section  1793  *  of  the  Code  of  1861. 
Chmer  A  Co.  v.  Qcutan,  10  Iowa,  513. 

384.  An  oljection  to  a  Judge  of  the  district 
ooTut  must  be  made  in  the  district  court.  JEUs- 
warih  V.  Mbors^  6  Iowa,  486. 

386.  Instmotions  not  signed  by  Judge.  Writ- 
ten instructions  read  and  delivered  to  the  jury 
as  the  instructions  of  the  court  should  be  so  con- 
sidered by  the  jury,  though  they  are  not  si^ed 
by  the  judge ;  and  the  appellant  cannot  com- 
plain of  the  failure  of  the  judge  to  sign  instruc- 
tions given  when  they  are  made  a  part  of  the 
record  by  bill  of  exceptions.  The  State  oflatoa 
V.  McCanibs,  13  Iowa,  426. 

386.  A  plaintiff  who  ▼olontarily  submits  to 
a  nonsuit  cannot  assign  for  error,  or  have  re- 
viewed in  the  appellate  court,  the  rulings  and 
decisions  in  the  court  below.  Marsh  v.  Graham, 
6  Iowa,  76. 

387.  Where  a  donnxrer,  assigning  several 
causes,  is  sustained  as  to  one  and  ovexmled  as 
to  the  others,  the  supreme  court  will,  on  appeal, 
affirm  the  judgment  of  the  court  below  on  the 
demurrer,  if  the  demurrer  should  have  been 
sustained  for  any  of  the  causes  assigned,  though 
the  sustaining  of  it  on  the  ground  ruled  by  the 
court  below  was  erroneous.  Jeure  v.  Perkins 
et  al„  29  Iowa,  262. 

388.  Instructions:  applicability  must  be 
shown.  The  supreme  court  will  not  review  the 
action  of  the  court  below  in  refusing  to  give 
certain  instructions  when  there  is  nothing  to 
show  but  that  they  were  refused  on  the  ground 
of  being  inapplicable  to  the  case  made  by  the 
testimony.  Little  v.  Martin,  28  Iowa,  658,  and 
the  numerous  cases  in  §  90  «t  esq.,  title  Instbttg- 
TiONB,  sub-title  Eeview  of  rulings  on  inttrue- 
tions,  ante,  p.  611. 

389.  Oldecticns  to  instruoticns.  Objections 
to  instructions  will  not  be  considered,  unless 

*  Section  1798,  Code  of  185L  was  as  follows :  ^  Upon 
the  trial  of  a  question  or  fact  by  the  court  its 
decision,  If  requested  by  either  party,  shall  be  given 
In  writing  stating  the  facta  found  and  the  conclu- 
sions founded  thereon  separately,  all  which  shall  be 
entered  upon  the  record. ' 

This  Is  superseded  by  section  8088  of  the  Revision 
of  1860  as  follows :  "  upon  the  trial  of  questions  of 
fact  by  the  court.  In  an  action  by  ordinary  proceed- 
ings, U  shall  not  be  necessary  for  the  court  to  state 
Its  finding,  except  generally  for  the  plaintiff  or  de- 
fendant, unless  one  of  the  parties,  before  any  testi- 
mony Is  offered,  requests  it,  In  which  case  Its  decision 
will  be  given  In  writing,  stating  the  facts  found,  and 
the  legal  conclusions  founded  thereon,  separately, 
all  of  which  shall  be  entered  on  the  record." 


specifically  urged  in  argument.  BmUh  ▼.  The 
Cedar  Fatts  and  Minnesota  B.  B.  Co.,  80  Iowa, 
244. 

390  Agreement  as  to  Imrtmctioiifl.  When 
instructions  asked  by  one  party  were  given  by 
the  court,  under  an  agreement  between  the 
parties  that  they  should  be  decisive  of  the  case, 
the  supreme  court  will  not  review  the  ruling  of 
the  court  in  refusing  additional  instruction  asked 
by  the  other  party.  Pcursons  v.  Hedges,  sheriff* 
15  Iowa,  119. 

391.  Interlineation  to  instructions  not  re- 
viewed. Modification  of  instructions  by  inter- 
lineation or  erasure,  certified  by  the  derk,  will 
not  be  reviewed  in  the  supreme  court.  PhOHps 
V.  Starr  <&  Co.,  26  Iowa,  849. 

392.  Rulings  on  depositions.  The  supreme 
court  will  not  reverse  the  ruling  of  the  court 
below,  upon  a  motion  to  exclude  the  answers 
and  interrogatories  in  a  deposition,  when  the 
ruling  of  the  court  is  stated  so  indefinitely,  and 
the  references  to  parts  excluded  are  so  uncer- 
tain that  the  supreme  court  cannot  identify  and 
make  certain  the  action  of  the  court  below. 
Hunt  d  Co.  V.  Daniels  d  Co.,  15  Iowa,  146 ; 
Builer  v.  Byington,  14  Ibid.  594. 

393.  Direction  to  court  below.  When  the 
court  below  err  by  rendering  judgment  upon  a 
verdict  in  an  action  upon  a  penal  bond  for  less 
than  the  amount  of  the  bond,  the  supreme 
court  will  not.  because  of  such  error,  award  the 
trial  de  now,  but  will  direct  the  court  below  to 
enter  up  the  judgment  in  a  proper  form.  JVs^ 
son  V.  Oral/,  2  G.  Gr.  897. 

394.  Leave  given  plaintiff  to  sue  again, 
charging  defendant  in  a  different  capacity. 
Where  plaintiff  charged  defendant  as  an  inn- 
keeper, and  judgment  against  plaintiff  was  af- 
firmed, leave  was  given  plaintiff  to  sue  again,  in 
view  of  his  equities  apparent  of  record,  charg 
ing  the  defendant  as  an  ordinary  bailee.  Hays 
V.  Turner,  28  Iowa,  214. 

396.  Where  the  error  below  relates  only  to 
the  cross-action,  in  no  manner  restricting  plain- 
tiff's recovery:  Held,  that  the  supreme  court 
in  reversing  the  judgment  may,  under  Revision, 
sections  8123,  8162,  8586,  grant  a  new  trial  only 
as  to  defendant's  demand,  and  stay  the  collec- 
tion of  plaintiff's  judgment  during  the  pendency 
of  defendant's  claim.  McAfferty  v.  Hale,  24 
Iowa,  855. 

396.  Defendant  served  by  publication.  A 
defendant  who  has  been  served  by  publication 
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only,  cannot  appeal  from  the  decree  rendered 
npon  such  service,  before  moving  for  a  re-trial 
of  the  cause  in  the  court  below,  as  provided  hj 
section  8100  of  the  Bevision  of  1800.  BerryMU 
V.  JacdbB  et  al.,  20  Iowa,  246. 

397.  In  an  action  upon  an  ix^Junotion  bond, 
extraneous  matter  in  reference  to  the  injunction 
proceedings,  and  which  are  not  of  record  in  the 
case,  and  were  not  considered  by  the  court  be- 
low, will  not  be  entertained  by  the  supreme 
court.    Dean  etoLv,  HaU,  4  G.  Gr.  425. 

398.  Srror  in  the  admission  of  testimony 
■  oannot  alone  be  predicated  upon  a  question 

asked  the  witness,  but  the  answer  thereto  must 
be  also  shown.  The  State  v.  Keeler,  28  Iowa, 
051.;  Maeier  v.  Vincent,  84  Ibid.  478 ;  Thuritan 
V.  Cavenor,  8  Ibid.  155. 

399.  Appeal  in  partition.  Partition  being 
an  ordinary  and  not  an  equitable  action  under 
the  statute,  a  partition  cause  can  be  reviewed 
by  the  supreme  court  below  only  on  errors  as- 
signed and  not  de  novo,  as  in  chancery  causes. 
(yConnor  v.  O'Connor,  15  Iowa,  303. 

400.  Pleading:  verification.  The  supreme 
court  will  not  review  the  ruling  of  the  court  be- 
low upon  the  sufficiency  of  a  verification  to  the 
pleadings,  when  the  record  does  not  show  that 
a  sworn  pleading  was  properly  demanded. 
Bnell  V.  Hancock  etal.,  11  Iowa,  117. 

401.  Eill  of  exceptions.  Where,  by  agree- 
ment, a  party  has  a  certain  time  in  which  to 
prepare  and  submit  to  the  opposite  party  his 
bill  of  exceptions,  it  cannot  be  successfully 
urged  that  it  was  not  filed  within  the  time 
named,  if  it  does  not  appear  that  it  was  not  sub- 
mitted as  agreed,  within  such  time.  Byinffton  v. 
McCaddon,  84  Iowa,  216 ;  and,  more  fully,  see 

EZCEFTIONS  AND  BILLS  OF  EzCEPnONS,  Vol.   I, 

p.  494. 

402.  Sstoppelof  appellant.  A  party  cannot, 
on  the  trial  of  a  cause  in  the  district  court,  con- 
sent to  the  exclusion  of  certain  evidence,  and 
afterward  predicate  an  exception  and  assign- 
ment of  error  on  the  order  excluding  it.  Wilson 
V.  Mc Adams f  10  Iowa,  59. 

403.  Where  two  pleadings  of  same  character 
are  found  on  file.  When  the  record  discloses 
two  replications  to  the  same  answer  as  being  on 
file  when  the  cause  was  tried  below,  the  su- 
preme court  will  treat  one  as  an  amendment  to 
the  other.     Lee  v.  Keister  et  al.,  11  Iowa,  480. 

404.  What  is  tried  in  divorce  case.  In  di- 
vorce cases  the  supreme  court  tries  only  the  le- 


gal errors,  as  in  a  case  of  ordinaij  proceeding, 
including  the  sufficiency  of  the  facts  to  warrant 
the  Judgment  or  finding.  Oole  v.  Ooie,  23  Iowa, 
488. 

406.  Motion  to  reinstate.  An  order  of  the 
court  below  overruling  a  motion  to  reinstate  a 
case  on  the  docket,  will  not  be  reversed  by  the 
supreme  court  when  there  has  been  unreasona- 
ble delay  in  making  the  motion,  and  it  is  then 
made  without  notice  to  or  appearance  by  the  ad- 
verse party.    Ohapman  v.  Lobey,  21  Iowa,  800. 

406.  Motion  to  tranafar.  The  supreme  court 
will  not  interfere  with  the  ruling  of  the  court 
below,  in  refusing  to  transfer  a  cause  to  the 
chancery  docket,  upon  the  suggestion  of  an 
equitable  defense,  when  it  does  not  appear  that 
the  character  and  nature  of  that  defense  was 
fully  stated,  or  when  such  defense  is  based 
upon  a  title-bond,  and  there  is  no  suggestion 
that  it  has  been  forfeited.  Abbott  v.  Chase,  18 
Iowa,  458. 

407.  Oo-defendants.  When  but  one  of  sev- 
eral defendants  appeals,  he  cannot,  in  the  ap- 
pellate court,  complain  of  the  injury  resulting 
to  his  co-defendants  from  a  refusal  of  the  court 
below  to  render  judgment  in  their  favor.  .Syre 
V.  Cook  et  al.,  9  Iowa,  185. 

(2)  Questions  not  passed  upon  below. 

408.  The  supreme  court  will  not  review 
questions  that  were  not  presented  to  or  passed 
upon  by  the  court  below.  Lorleux  v.  KeU&r,  5 
Iowa;  196 ;  Schohmer  d  Liser  v.  Lynch  db  Clem- 
ens, 11  Ibid.  461 ;  Peck  et  ux,  v.  Eendershotty  14 
Ibid.  40 ;  CadwaUader  <&  Co.  v.  Blair  <fc  Van  Os- 
Prand,  18  Ibid.  4iO ;  Crossen  v.  WMte,  19  Ibid. 
109 ;  Oxford  v.  Ferguson,  Ibid.  166 ;  Garland  v. 
Wholeibau,  20  Ibid.  271 ;  City  of  Des  Moines  v. 
Layman,  21  Ibid.  158 ;  Starry  v.  J&arry,  Ibid. 
254;  Chapman  v.  Lobey,  Ibid.  800;  Barlow, 
Wood  <fc  Co.  V.  Brock,  25  Ibid.  808 ;  Quest  v.  By- 
ington,  14  Ibid.  80 ;  Betts  v.  FarreU,  13  Ibid.  572 ; 
Keenan  v.  Ths  Dubuque  Mutual  Fire  Ins.  Co., 
Ibid.  375 ;  Elder  v.  LUtler,  15  Ibid.  65.  And  the 
record  must  show  that  questions  made  were  pre- 
sented. Olivers.  Depew,  14  Ibid.  490;  Bevanv, 
Hayden,  18  Ibid.  122 ;  Luke  v.  Bruner,  15  Ibid. 
3 ;  Bridgman  v.  WUeuti,  4  G.  Gr.  563 ;  T>ean  v. 
HaU,  Ibid.  425 ;  Ruddick  v.  Patterson,  9  Ibid. 
103.  Applied  to  a  motion  to  dissolve  an  injunc- 
tion claimed  to  be  informaL  Bishop  v.  Carter, 
29  Ibid.  165.  To  the  admission  of  evidence. 
Crawford  v.  Woif,  Carpenter  <b  Angle,  Ibid.  567. 
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To  the  giving  of  instructions.  Talty  v.  Lusk,  4 
Ibid.  470 ;  McNaughi  v.  The  Chicago  d  N,  W. 
B,  B,  (7(7.,  80  Ibid.  886 ;  Delaney  v.  Beade,  4  Ibid. 
292 ;  Chapman  v.  Lobey,  21  Ibid.  800 ;  Cutler  v. 
Fanning,  2  Ibid.  580 ;  Starry  v.  Starry,  21  Ibid. 
254 ;  Roblnns  et  ux.  v.  ITeal,  10  Ibid.  500 ;  Hin- 
i&rmeister  v.  7%d  State,  1  Ibid.  101;  Morgan 
V.  Webst&r  CourUy,  16  Ibid.  594;  MeNaught 
V.  I%<j  C.  A  N,  W.  B.  B.  Co.,  80  Ibid.  886 ;  The 
State  V.  Oroome,  10  Ibid.  808 ;  Muma  v.  MeKee, 
Ibid.  107 ;  B&rry  v.  ffmtjei,  11  Ibid.  135 ;  Wright 
V.  Marsh,  Lee  dk  Belevan,  2  G.  Gr.  94 ;  JSaelman 
V.  English,  14  Iowa,  95 ;  Houston  v.  Wolcott  <£  C7<?., 
1  Ibid.  86 ;  i?Vn%  v.  Broum,  22  Ibid.  588 ;  Hel- 
ton V.  ^wtZer,  Ibid.  557 ;  Cordon  v.  Pitt,  8  Ibid. 
385 ;  Hunt  v.  Bennett,  4  G.  Gr.  512 ;  FeWfafiw  v. 
SiU  dk  Toton,  12  Iowa,  511 ;  JDelaney  v.  Beade,  4 
Ibid.  292 ;  Adler  dh  Bro,  v.  Claflin,  Mellin  A  Co., 
17  Ibid.  89 ;  Samuels  v.  Gnjuh,  18  Ibid.  108 ; 
Betts  V.  FarraU,  Ibid.  572 ;  JBo6W?m  v.  ]!^eal,  10 
Ibid.  560 ;  Elder  v.  Zi«/<w,  15  Ibid.  65.  Applied 
to  motion  to  correct  excessive  j  udg^ent.  7VeU>er 
V.  Shafer,  18  Iowa,  29 ;  Decatur  Co,  v.  Clements, 
Ibid.  536  ;  Finch  v.  BiUings,  22  Ibid.  228. 

409.  To  a  misjoinder  of  parties  apparent 

on  the  face  of  the  pleadings.  Morris  v.  Close,  11 
Iowa,  94 ;  Qifford  v.  Ferguson,  19  Ibid.  166. 

410.  To  the  form  of  the  interrogatories 

addressed  to  a  witness.  Luke  v.  Bruner,  15 
Iowa,  3 ;  MiUs,  Homer  d  Go.  v.  Mabon,  9  Ibid. 
484 ;  Samuels  v.  Griffith  et  al.,  13  Ibid.  108. 

411. To  the  admission  of  evidence  cm  the 

trial.  Gliver,  admr.,  v.  Depew,  guardian,  etc,,  14 
Iowa,  490 ;  Boardman  v.  Beckwith  et  al.,  18  Ibid. 
292. 

412. To  the  original   prosecution  of  a 

claim  against  an  estate,  in  the  district  court. 
Elder  v.  Littler,  15  Iowa,  65. 

413.  To  a  judgment  with  costs  against 

several  defendants.  Martin  v.  JoTi^es  &  HUde- 
brand,  15  Iowa,  240. 

414. To  a  parol  contract  for  the  transfer  of 

an  interest  in  real  property.  Crossen  v.  Whi^e, 
19  Iowa,  109. 

416.  To  objections    to  the  evidence  on 

account  of  a  variance  between  it  and  the  plead- 
ings.   BockweU  <fe  Co.  v.  Kimball,  11  Iowa,  624. 

416. To  an    indictment  on  the  ground 

that  it  is  barred  hj  the  statute  of  limitations. 
State  of  Iowa  v.  Groome,  10  Iowa,  808. 

417. •  To  allowance  of   interest  upon  the 

verdict  of  a  jury  from  the  time  of  the  com- 


mencement of  an  action.  Wadsieorth  v.  Harri' 
son,  sheriff,  14  Iowa,  272. 

418.  To  an  entry  made  in  the  absence  of 

a  party.  Beibbins  et  ux.  v.  Neat  et  al.,  10  Iowa, 
560. 

419. That  instructions  were  not  written 

in  the  form  prescribed  by  statute.  Dawnport 
V.  Cummings,  15  Iowa,  219. 

420. To  the  sufficiency  of  an  affidavit  to 

verified  pleadings.  Wheeiock  v.  Winstow,  15 
Iowa,  464. 

421.  To  the  sufficiency  of  an  affidavit 

for  an  attachment.  Berry  v.  Gravel,  11  Iowa, 
185. 

422. To  the  form  in  which  an  issue  in 

chancery  was  stated  to  the  j  ury .  Chambers  et  al, 
V.  Juppiers  etal.,  11  Iowa,  513 ;  following  West- 
ern Stage  Company  v.  Walker,  2  Ibid.  504. 

423.  Sufficiency  of  pleadings.  Objections  that 
pleadings  are  insufficient,  or  that  certain  evi- 
dence was  inadmissible  under  the  state  of  plead- 
ings cannot  be  raised  for  the  first  time  in  the 
supreme  court.  Couteh  db  Kinsmon  v.  Barton, 
Mor.  354 ;  Emeriek  v.  Clemens,  26  Iowa,  332. 

(3)  Errors  tehich  might  have  been  corrected 

below. 

424.  A  judgment  or  order  of  the  district  or  cir- 
cuit court  will  not,  under  section  8545,  Revision 
of  1860  (§  8168,  Code  of  1878),  be  reversed  for  an 
error  which  might  have  been  corrected  on  mo- 
tion in  that  court.    Boyd  v.  Butledge,  25  Iowa, 

271. 

426.  Rule  applied  to  to  judgment  claimed  to 
be  excessive.  IHckey  v.  Harmon,  26  Iowa,  501 ; 
McKtrdey  v.  BetchteU,  12  Ibid.  661 ;  Downing  v. 
Harmon,  Id  Ibid.  535 ;  Barnes  v.  Hayiek,  15  Ibid. 
602.  Rule  applied  to  cases  of  defkult.  Pigman 
Y.Denney,  12  Ibid.  896;  McKinney  y,  BetchteU, 
mpra;  Hunt  v.  Stevens  dk  Alverson,  25  Ibid.  261 ; 
Pratt  V.  The  Western  Stage  Co.,  27  Ibid.  868 ; 
Carleton  v.  Byington,  16  Ibid.  588 ;  Barnes  v. 
Gay,  7  Ibid.  26 ;  and  title  New  Trials,  §§  52, 58, 
54, 55,  page  804;  Van  Va/rk  v.  Van  Dam,  14 
Ibid.  232. 

426.  Szoeption  to  master's  report  Tlie 
supreme  court  will  not  review  a  master's  report 
until  it  has  been  passed  in  the  court  below. 
Blake  v.  Dorgan,  1 G.  Gr.  537. 

(4)  Error  toithout  prejudice. 

427.  Erroneous  rulings,  which  could  have 
worked     no     prejudice    to     the     substantial 


PRACTICE. 


951 


Error  without  Prejudice  —  ABflignment  of  Error  —  Waiver  of  Error. 


rightB  of  the  party  complaining,  will  not 
operate  to  reverse  a  case.  Johnton  v.  Chase 
>et  al„  80  Iowa,  808;  Quintan  v.  Van  Tuyl, 
Ibid«  654 ;  Brayley  v.  Bou,  88  Ibid.  605  ;  WUe  v. 
Wright,  82  Ibid.  461 ;  Of  afford  v.  Wolf,  Carpenter 
dh  Angle,  29  Ibid.  567;  Jemmiaon  v.  Gray,  Ibid. 
687 ;  WhaUey  v.  8maU,  Ibid.  288 ;  Eart  v.  Liv- 
ingston, Ibid.  217 ;  HutcMnson  d  Co.  v.  Watkins, 
17  Ibid.  476  ;  Kinyon  v.  Patm&r,  20  Ibid.  188 ; 
Rees  V.  Leech,  10  Ibid.  489 ;  GfHson  v.  Johnson,  4 
Ibid.  468 ;  Hough  v.  Housd,  20  Ibid.  19 ;  Granger 
V.  Bussiek,  8  G.  Gr.  670 ;  Hamilton  v.  TTo^^^jr*,  Ibid. 
666 ;  BeU  v.  Pierson,  Mor.  21 ;  and  the  multitude 
of  cases  cited  in  titl&  New  Trials  m  Civjh 
Cases,  sub-title  Grounds  of—'*6.  error  ioUhout 
prejudice,"  ante,  808,  §  109 ;  also  §§  188,  184, 
and  162  of  same  title. 

(5)  Assignment  of-  error. 

4 

428.  Generally  as  to  the  assignment  of  errors 
on  appeal  to  the  supreme  court,  see  title 
Affeal,  sub-title  Appeal  to  the  supreme 
couH^"d.  The  trial  on  appeal--"  "  (2)  Assign- 
ment of  error,"  vol.  I,  p.  67. 

429.  Only  those  questions  presented  in  the 
assignment  will  be  considered.  Clark  v.  Larkvn, 
9  Iowa,  891 ;  Bob&rts  v.  Cass,  27  Ibid.  225 ;  Par- 
sons V.  Chapman,  11  Ibid.  294 ;  and  cases  in  title 
referred  to  in  foregoing  note.  Vol.  I,  67,  g  286, 
-et  seq. 

430.  In  chancery  cause.  No  assignment  of 
errors  is  necessary  on  appeal,  in  a  chancery 
cause  tried  by  the  first  method  of  trying  equitable 
actions.  Hackworth,  guardian^  v.  ZoUa/rs,  80 
Iowa,  433. 

431.  The  assignment  must  be  specific.  The 
supreme  court  will  not  regard  an  assignment  of 
error  which  does  not  point  out  the  particular 
point  or  points  claimed  to  be  erroneous,  specifi- 
cally and  with  the  exactness  required  by  section 
8546  of  the  Revision  of  1860  (§  8207,  Code  of 
1878).  Peck  v.  Hendersliott,  14  Iowa,  40 ;  and 
case  in  §  288  0^  seq.,  vol.  1, 67. 

432.  An  assignment  of  error  as  follows : 
**  That  the  court  erred  in  this  action  with  refer- 
ence to  the  jury"  is  so  vague  and  general,  it 
will  be  disregarded  by  the  supreme  court. 
Harmon  v.  Chandler,  8  Iowa,  150 ;  Cutlery.  Fan- 
ning, 2  Ibid.  580  ;  Millard  v.  Singer,  2  G.  Gr. 
144.  For  further  illustrations  of  the  rule,  see 
reference  in  last  section. 

433.  Objection  to  the  time  of  the  filing  of 
«n  assignment  of   errors  must  be    taken  be- 


fore argument.    MeKUl  v.  Neil  and  letfe,  Mor. 
271. 

434i  A  Joinder  to  an  assignment  of  errors 
amounts  to  a  plea  of  nuUo  est  erratum,  and  is 
in  efiect  an  averment  tiiat  the  record  generally 
is  without  error  and  subjects  the  whole  to  the 
scrutiny  of  the  court.  The  supreme  court  will 
not  be  confined  exclusively  to  an  examination  of 
the  errors  assigned.  Damd  v.  Bansom,  1  G.  Gr. 
883. 

436.  Errors  assigned  which  are  not  pre 
sented  in  argument  will  not  be  considered. 
Snyder  v.  Eldridge,  81  Iowa,  129. 

(6)   Waiver  of  error, 

436.  An  erroneous  ruling  in  the  exclusion  of 
testimony  cannot  be  made  available  when  the 
party  in  whose  favor  it  is  made  waives  the 
benefit  thereof  before  any  further  proceedings 
in  the  case.  Lane  d  Wilson  v.  Goldsmith,  28 
Iowa,  240.. 

437.  A  party  cannot  consent  by  his  presence 
and  silence  to  the  action  of  the  court,  and  after- 
ward avail  himself  of  an  objection  thereto  which 
should  have  been  made  at  the  time.  Vandall  v. 
VandaU  etal.,  18  Iowa,  247. 

438.  Where  a  motion  made  by  the  plaintifi 
in  the  circuit  court,  to  dismiss  an  appeal  thereto 
from  a  justice's  court,  because  not  properly 
pending  therein,  was  overruled,  and  no  appeal 
taken  therefrom,  the  plaintiff  cannot  again  urge 
the  objection  in  the  supreme  court,  on  an  appeal 
by  the  defendant.  Ibid.;  Byingtonv,  McCaddon, 
84  Iowa,  216. 

439.  Presiimptions  as  ta  When  the  record 
discloses  no  action  of  the  court  upon  a  motion 
filed,  the  appellate  court  will  presume  that  it 
was  waived  by  the  party  filing  it.  Boardman  v. 
Beckwith  et  al.,  18  Iowa,  292 ;  Busick  v.  Bumm, 
8  Ibid.  68. 

440.  When  the  record  shows  that  a  motion 
was  made  to  strike  a  pleading  from  the  files,  and 
fails  to  shov7  that  the  attention  of  the  court  was 
ever  called  to  it,  or  that  any  action  was  ever 
tak^n  thereon,  it  will  be  presumed  that  it  was 
waived.  Guest  v.  Byington,  14  Iowa,  30 ;  Ths 
Statfi  V.  Boss  A  Mann,  21  Ibid.  467;  Hoops  v. 
Gulbfrtson  d  Bene,  17  Ibid.  806. 

441.  As  to  waiver  of  ruling  on  demurrer. 

see .  title    Pleading,    sub-title    Demurrer-^ 
"c.  Waiv&rof." 
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(7)  (Hh&r  matters, 

442.  Mattera  respeotiiig  diaoretion  of  oonrt 
helow.  The  action  of  the  coart  below  In  re- 
fnshig  time  to  make  application  for  a  oontinn- 
ance,  in  the  refusal  of  amendments  during  the 
progress  of  the  trial,  and  the  admission  of  addi- 
tional evidence  after  the  testimony  on  both  sides 
has  been  closed,  is  so  much  a  matter  of  discre- 
tion that  it  will  not  be  disturbed  unless  it  clearly 
appears  that,  under  all  the  circumstances  of  the 
case,  such  discretion  has  been  abused.  Olinton 
NaUmal  Bank  v.  Torrey,  80  Iowa,  85. 

443. evidenoe.   The  action  of  the  court 

below  in  limiting  the  number  of  witnesses  upon 
a  given  point,  and  refusing  further  testimony 
thereon,  will  not  be  disturbed  unless  it  appears 
that  there  has  been  an  abuse  of  the  discretion 
confided  to  the  trial  court  in  such  cases.  Kesee 
V.  The  Chicago  d  Iforthweetem  Railway  Co,,  80 
Iowa,  78. 

444. Axolnslon  of  testimony.  The  ex- 
clusion of  evidence  offered  after  both  parties 
have  rested  their  case,  is  so  much  a  question  of 
discretion  for  the  trial  court,  that  its  ruling  will 
not  be  disturbed  where  there  is  no  showing  that 
such  discretion  has  been  abused.  Ttsdaie,  ctdmx.^ 
V.  7^e  Conneeticiit  Mutual  Life  Insurance  Com- 
pany,  28  Iowa,  12. 

446. motion  to  strike  redundant  matter. 

A  motion  to  strike  from  a  pleading  redundant 
or  irrelevant  matter,  is  a  matter  within  the  dis- 
cretion of  the  court,  and  the  overruling  of  such 
a  motion  is  not  ground  of  error.  Abbott  v.  J^rib- 
ler,  6  Iowa,  191. 

446. order  of  evidenoe.    The  supreme 

court  will  not  Interfere  with  the  exercise  of 
discretion  by  the  district  court,  as  to  the  order  in 
which  evidence  is  introduced,  except  in  cases  of 
manifest  abuse.  Samuels  v.  Griffith  et  al.,  18 
Iowa,  108. 

447,  Change  of  venue :  prc(Judioe  of  Judge. 
The  supreme  court  will  not  interfere  with  an 
order  of  the  district  court  overruling  an  appli- 
cation for  a  change  of  venue  on  the  ground  of 
prejudice  in  the  mind  of  the  judge,  where  a  clear 
case  of  abuse  of  the  discretion  vested  in  the  dis- 
trict court  is  not  made  manifest  by  the  record ; 
following  State  of  Iowa  v.  IngaUs  d  Sing,  17 
Iowa,  8 ;  State  of  Iowa  v.  Knight,  19  Ibid.  94 

448.  Oonflictlng  evidence.  In  a  case  of  or- 
dinary proceeding,  where  the  evidence  is  con- 
flicting, the  supreme  court  will  not  disturb  the 


verdict  on  the  ground  that  it  is  against  the  weight 
of  evidenoe.  Oeie  v.  OoiU,  28  Iowa,  488,  and 
numerous  cases  in  title  Nbw  Trials  in  Cnm, 
Gases,  sub-title  Gboitnds  of—"  g,  verdict  agoing 
wid&nee." 

449.  When  ruling  will  not  be  interfered 
with.  The  supreme  court  will  not  interfere 
with  the  ruling  of  the  court  on  a  motion  to  cor- 
rect its  own  record  when  the  transcript  shows 
that  the  evidence  wa^  contradictory,  and  it  ap- 
pears that  the  court  must  have  had  personal 
knowledge  of  the  facts  in  dispute.  StoekddU  t. 
Johnson,  14  Iowa,  178. 

b.  Hie  record. 

(1)  Generally. 

460.  Oonstraotion  of  statute.  Under  chapter 
49,  Acts  of  the  Eleventh  General  Assembly,  it  Ib 
not  competent  for  the  judge  of  the  district 
court  to  sign  in  vacation,  the  certificate  provi- 
ded  by  the  second  section  of  said  chapter,  show- 
ing that  the  transcript  contains  all  the  evidence. 
Such  certificate  must  be  signed  during  the  term 
unless  otherwise  agreed  between  the  parties. 
Luse  V.  The  OUy  of  Des  Moines,  22  Iowa,  590. 

461.  Afiidavlts :  certifioates  by  olerk.  The 
supreme  court  will  not  consider  afildavits  or 
certificates  of  the  clerk  of  the  court  below 
when  offered  to  modify  or  explain  the  record,  or 
to  show  independent  facts  not  apparent  upon 
the  record.    Musgrave  v.  Brady  et  al.,  Mor.  456. 

462.  Instruction  a  part  of  the  record.  The 
supreme  court  will  not  review  instructions 
which  have  not  been  made  a  part  of  the  record, 
either  by  the  signature  of  the  judge,  as  contem- 
plated by  sections  4813  and  4814  of  the  Revision . 
(g§  4440,4441,  Code  of  1873),  or  by  being  incorpo- 
rated into  a  bill  of  exceptions.  The  State  of 
Iowa  V.  GebTiardt,  13  Iowa,  473. 

463.  Oonflictlng  record.  When  the  entry 
made  by  the  clerk  of  the  district  court,  but  not 
approved  by  the  judge,  conflicts  with  the  state- 
ments of  a  bill  of  exceptions,  signed  by  the 
judge,  the  bill  of  exceptions  will  be  regarded  as 
the  better  evidence  of  the  fkcts  to  which  it  re- 
lates.   STiepherd  v.  Brenton^  15  Iowa,  84. 

464.  When  there  is  a  variance  between  the 
formal  entry  made  by  the  clerk,  and  a  bill  of 
exceptions,  as  to  the  terms  of  a  verdict,  the 
record  entry  will  govern.  Cook  v.  The  United 
States,  1  G.  Gr.  89. 
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466.  Attaohmeitt.  When  it  is  assigned  as 
error,  that  the  court  would  not  permit  a  party  to 
amend  his  affidavit  for  a  writ  of  attachment,  or 
that  the  order  quashing  the  writ  was  made  un- 
conditionally, the  record  should  show  that  the 
party  asked  leave  to  amend,  and  that  such  leave 
was  refused  by  the  court,  and  unless  these  facts 
appear  from  the  record,  it  is  not  shown  affirma- 
tively that  there  was  error.  PUtman  d  Bra.  v. 
Beareey,  8  Iowa,  852. 

466.  Bench  docket  When  a  judgment  re- 
cites that  the  defendant  appeared,  and  a  memo- 
randum on  the  bench  docket  shows  that  judg- 
ment was  rendered  by  default,  the  appellate 
court  will  be  governed  by  the  judgment  entry. 
Keller  v.  KiUion  et  al,,  9  Iowa,  529. 

467.  Certificate  of  the  derk.  This  court  will 
not  notice  a  certificate  by  a  clerk  of  the  district 
court,  of  facts  which  do  not  appear  in  the  record. 
Ibid.;  CadwaUader  4b  Co.  v.  Blai/r  dk  Van  Noh- 
trand,  18  Ibid.  420. 

468.  Sntry  by  clerk.  An  entry  by  the  clerk 
of  the  court  below  showing  facts  proved  or  facts 
admitted,  will  not  be  considered  by  the  supreme 
court.  Kerr  v.  Sttuirt,  Mor.  483 ;  and  see,  fur- 
ther, Exceptions  AND  Bills  of  Exceptions, 
Vol.  I.  p.  500. 

459.  Ruling  on  deposition.  The  order  made 
by  an  inferior  court  sustaining  exceptions  to  the 
several  parts  of  a  deposition  should  be  dis- 
tinctly shown,  either  by  a  formal  entry,  or  by 
a  bill  of  exceptions,  if  it  is  expected  that  the 
appellate  court  will  review  the  same.  Hall  v. 
Doran,  6  Iowa,  435. 

460.  Where  each  party  took  exceptions 

to  certain  depositions,  and  the  court  ordered  that 
certain  parts  "  as  shown  and  marked  on  the 
same  be  excluded ;  *'  and  where  by  reference  to 
the  depositions  there  was  nothing  found  to  indi- 
cate what  parts  were  excluded,  or  what  por- 
tions were  intended  to  be  by  the  order  of  the 
court,  but  on  the  margin  of  some  of  the  deposi- 
tions were  lines  and  crosses  as  if  made  with  a 
peD ;  but  when  this  was  done,  by  whom,  or 
what  was  intended  thereby,  did  not  appear  from 
the  record.  Held,  that  the  appellate  court  could 
not  adjudicate  upon  the  correctness  of  the  ruling 
of  the  court  below  in  relation  to  the  deposition 
Ibid. 

461.  The  supreme  court  will  not  consider  an 
assignment  of  error  based  on  an  alleged  refusal 
of  the  court  below  to  receive  a  deposition  in 
evidence,  when  the  only  mention  of  the  depo- 
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sition  in  the  record  is  in  the  motion  for  a  new 
trial  (citing  WhUe  v.  Tucker,  9  Iowa,  100 ;  8hel- 
lenberger  v.  Ward,  8  Ibid.  425 ;  WheeUr  v.  Smith, 
18  Ibid.  564;  Harmon  v.  Chandler,  8  Ibid. 
150 ;  Herring  v.  Tfie  State  of  Iowa,  1  Ibid.  205.) 
Pharo  et  al,  v.  Johnson,  executor,  15  Iowa,  560. 

462.  What  oonstitates  record.  An  execu- 
tion and  return  copied  into  a  transcript  are  no 
part  of  the  record,  unless  made  so  in  some 
manner  known  to  the  law.  Mattoon  v.  Burge^ 
1  G.  Or.  158. 

463.  Those  papers  which  the  law  recog- 
nizes as  constituting  the  record  files,  or  which 
are  properly  made  a  part  of  the  record,  being 
embodied  in  one  transcript,  or  united  together, 
and  certified  by  the  official  certificate  of  the 
clerk  of  a  known  court  under  his  seal  of  office, 
are  presumed  to  be  authentic,  at  least  until 
something  is  shown  against  them.  Mays  v. 
Beaver,!  Iowa,  216. 

464.  The  clerk  of  the  court  below  certified 
that  certain  papers  which  preceded  his  certifi- 
cate were  "  true  and  perfect  transcripts  of  the 
proceedings  in  said  cause,"  one  of  which  was  a 
paper  purporting  to  be  a  bill  of  exceptions  which 
was  in  no  manner  certified  to  be  a  part  of  the 
record,  and  did  not  appear  to  have  been  filed  in 
court,  and  had  nothing  beyond  the  title  of  the 
case  and  signature  of  the  judge  to  connect  it 
with  the  proceedings  In  the  case.  The  court  re- 
fused to  consider  it  a  part  of  the  record.  Con- 
rad <fe  Co.  V.  Bcddwin,  8  Iowa,  207. 

465.  Ruling  on  demurrer.  The  supreme 
court  will  not  consider  an  alleged  irregularity  in 
the  court  below  in  omitting  to  dispose  of  a  de- 
murrer, unless  the  record  shows  that  the  de- 
murrer was  called  up  for  the  action  of  the  court. 
Goutch  db  Kinsman  v.  Barton^  Mor.  354. 

466.  Variance.  Where,  in  an  action  on  a 
promissory  note,  it  was  assigned  for  error  that 
the  note  was  improperly  received  in  evidence, 
and  where  it  appeared  from  the  record  that  a 
note  was  offered  in  evidence,  to  which  the  de- 
fendant objected  because  of  a  variance,  but  it 
did  not  appear  whether  the  objection  was  sus- 
tained or  overruled,  Tield,  that  the  question 
raised  by  the  assignment  did  not  arise  upon  the 
record.    Barton  v.  Smith,  7  Iowa,  85. 

(2)  CerHflcation  of  evidence  and  papere. 

467.  When  record  must  embody  the  evi- 
dence. The  supreme  court  will  not  disturb  a 
ruling  of  the  court  below  which  rests  upon  the 
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«Tideiic«,  when  it  doea  not  afflrmatlTelj  appeajr 
that  all  of  the  evidence  is  in  the  record.  SoW' 
d«ndi  tS>.  T.  Oo^.ai  Iowa,S80;B«dT,  Jfojon, 
14  Ibid.  Oil ;  Lean. Roadt, 33  Itiid. 408  ;  HFofitr 
T.  Wwman,  8  G.  Or.  846 ;  Stockton  v,  TK*  Oitff 
of  Bvrlit^ton,  4  Ibid.  84 ;  Srcbtl  v.  Thompion, 
Ibid.  185;  BoKim  t.  Lamb,  Ibid.  466;  OurU  t. 
Scokg  <fi  Turner,  1  Iowa,  471 ;  Staie  v.  Lymt,  10 
Ibid.  840 ;  atate  y.  Hoekenberry  A  Brandt,  11 
Ibid.  SS9 :  Pa/rtom  t.  Chapman  et  al..  Ibid.  S94 ; 
Slate  V.  PitU,  Ibid.  848;  Cochran  v.  MHier,  13 
Ibid.  138 ;  Rienne  v.  Andermm,  Ibid.  SS6 ;  Mor- 
ton A  Go. -7.  Chase  A  King, TbiA.5il  -.Wadmeorth 
V.  Harriton,  14  Ibid.  273 ;  Barker  v.  Brown,  15 
Ibid.  70;  Lyont  v.  Thompton,  18  Ibid.  62; 
Latham  v.  ^rwwn,  Ibid.  118 ;  MeCool  v.  The  O. 
a  a  r.  B.  R.  Co..  n  ibid.  461 ;  Darranee  y. 
PrMton,  18  Ibid.  896 ;  S«a2  T.«<m«,33  Ibid.447; 
Bennett  v.  Beyland,  IG  Ibid.  697 ;  fiitnan  t.  Sale 
et  wc.,  7  Ibid,  108;  Behroder  v.  CVot^  County 
Judge,  11  Ibid.  656;  Ziord  t.  Eaig,  9  Ibid.  801 ; 
Blythe  T.  BifftAa,  35  Ibid.  366 ;  NuU^  v.  Biekets, 
6  Ibid.  93  ;  Greem  &  Stojia  t.  ife^iufdin.  Bells  A 
Co.,  5  Ibid.  649  ;  Sayden  A  Bvtlervtorth  v.WUt- 
sie  et  al.,  13  Ibid.  604 ;  Hardin  v.  Snydgr,  15  Ibid. 
460;  Nicking  v.  Netmith  rt  al.,  15  Ibid.  695; 
Harmy  t.  a^iSw,  35  Ibid.  319 ;  WOkint  v.  IVay- 
nor  et  dl.,  14  Ibid.  891 ;  Cameron  v.  Hopkint  et 
tU.,  15  Ibid.  600 ;  Moated  et  al.  t.  Lundy  et  al., 
18  Ibid.  576 ;  Piertoa  v.  S«>r(«,  Mor.  186 ;  The 
State  V.  Olemmont,  7  Ibid.  534. 

468.  A  Gtatemeot  that  it  containa  the  "  eul>- 
stanca  "  of  the  teetimoDj,  or  "  aubBtantially  "  all' 
the  evidence,  is  not  safBclent.  The  Sta, 
Lyon,  10  Iowa.  340 ;  The  Slate  v.  BbckenbeTry 
A  Brandt,  11  Ibid.  369;  Bvrlington  Qae-light 
Co.  V.  Green,  T}iomn»  A  Co.,  31  Ibid.  835  ;  Lea  v. 
Road9, 23  Ibid.  408 ;  MeSeneie  v.  Kitler.  37  Ibid. 
354  ;  Jemmieon  et  al.  v.  Qray  et  al.,29  Ibid.  687, 

469.  Bmbodimant  in  motion  for  new  trial 
not  Bufficlmt.  The  eupreme  court  will 
reverse  a  judgment  of  the  conrt  below  upon  the 
ground  that  the  verdict  waa  against  the  evi- 
dence, when  the  only  record  of  the  evidence 
received  in  the  court  beiow  is  contained 
appellant's  motion  for  a  aew  trial.  The  State 
of  lotea  V.  Crawford,  11  Iowa,  143;  Pharo 
Johnton,  15  Ibid.  560 ;  WherUr  v.  Smith,  13  Ibid. 
664. 

47(X  niDBtrationa :  ruling  npon  »n  award- 
When  there  ia  no  ahowing  by  bill  of  excep- 
tiona  or  otherwise  upon  wlkat  facts  the  court 
acted  in  Betting  aside  the  award  of  arbitrators, 


the  Bupreme  conrt  will  not  leview  sach  nlin;. 
fomUa  v.  Oaen,  90  Iowa,  70. 

471.  Admluion    of   record.    The    Bupreme 

inrt  will  not  conaidcT  an  objection  to  the  ad- 

iaalon  of   a  record  in   evidence,  where  the 

record  to  which  the  objection  is  offered  la  not 

set  out,    Oliver,  adm'r,  t.  Bepew.ffuardian,  etc., 

14  Iowa.  4S0. 

472.  Orermllng  motloi).  Where  It  appears 
from  the  record  that  a  certidn  motion  waa  made 

and  overruled  by,  the  oonrt  below,  Ita  action 
will  not  be  reviewed  when  the  motion  is  not 
embraced  in  the  transcript.  MeDorudd  v.  Th« 
Chicago  <t  JT.  W.  R.  R.  Co.,  39  Iowa,  170. 

473.  AnUiorltr  of  attorney.  The  supreme 
lurt  will  not  interfere  with  the  finding  of  the 
inrt  twiow  as  Co  the  authority  of  an  attorney 
I  appear  for  a  party  to  the  action  when  the 

record  does  not  diaclose  all  the  evidence  sub- 
mitted.    Krawa  V.  Hampton,  11  Iowa,  457. 

474.  Court  reoord.  The  anpreme  oooit  will 
not  interfere  with  an  order  of  the  district  court, 
made  in  a  cause  submitted  on  the  pleadings, 
when  the  records  of  the   court  below,  referred 

in  the  pleadings,  are  not  presented  on  the 
record  Bled  in  the  supreme  court.  Adamt  v.  Peek, 
14  Iowa,  508. 

476.  Replevin.  The  supreme  ooart  will  not 
iview  an  aaaesament  of  damages  on  replevin 

by  the  conrt  below,  when  all  of  the  evidence 
submitted  to  the  conrt  below  is  not  on  record, 

Wtikint  V.  Traynor  et  al.,  14  Iowa.  881. 

478. — The  same  role  applies  to  an  assessment 
of  damages  on  the  diasolution  of  an  injunctic^n. 

Woode  et  cU.  v.  Irish  et  oL,  14  Iowa,  437. 

477.  Admiaalon  of  evidence.  The  ruling-  of 
the  court  below  upon  the  admisBibillty  of  decla- 
rations as  a  part  of  the  res  gestm  will  not  be  re- 
viewed by  the  eopreme  court  when  the  record 
does  not  discloee  all  the  evidence  which  waa 
adduced  tending  to  ahow  the  propriety  of  such 
admission.   5JaiB0/Jtn*a  v.  ifooney,  10Iowa,606. 

478.  Exclusion  of  evidenoe.  The  action  of 
the  court  below,  in  excluding  certain  evidence, 
will  not  be  disturbed  when  the  exact  nature  of 
the  evidence  excluded  is  not  disclosed  by  the 
record.  The  Iowa  and  Minneaota  S.  S.  Co.  v. 
Porkine,  28  Iowa,281 ;  Emeriefc  v.  Soan,  18  Ibid, 
138 ;  Hanan  v.  Hale.  7  Ibid.  163 ;  Eeyi  v.  Fran- 
cis, 28  Ibid.  831. 

479.  Report  of  referee.  A  Judgment  on  the 
report  of  a  referee  will  not  be  reviewed  by  the 
supreme   court  on  an  assignment  that  it  ia  not 
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supported  by  the  evidence,  when  the  report 
itself  is  not  on  the  record.  Orane  ▼.  Day  d  Hail, 
18  Iowa,  578. 

480.  Where  the  record  showed  that  the  find- 
ing and  report  of  the  referee  were  set  aside,  and 
the  cause  was  heard  by  the  court,  without  set- 
ting out  the  evidence  submitted  to  either  the 
referee  or  the  court,  it  was  Jieid  that  the  Judg- 
ment should  be  affirmed.  Inman  v.  Jamison, 
18  Iowa,  22 ;  Skeery  y,Om»,  15  Ibid.  602 ;  Brady 
4k  Stone  v.  Brown,  14  Ibid.  595. 

481.  When  the  record  sets  out  what  purports 
to  be  minutes  of  evidence  taken  before  a  ref- 
eree, but  such  minutes  are  not  signed  by  the 
referee,  and  do  not  contain  any  statement 
showing  that  it  sets  out  all  the  evidence  sub- 
mitted, the  Judgment  of  the  court  setting  aside 
the  report  of  the  referee  will  not  be  reviewed 
in  the  supreme  court  on  an  assignment  of  error 
that  it  was  not  supported  by  the  evidence.  In- 
man V.  Jamison,  18  Iowa,  22. 

482.  Incompetettt  evidence.  When  it  is  as- 
signed as  error,  that  the  court  permitted  a  wit. 
ness  to  testify  who  was  incompetent,  the  record 
should  disclose  the  substance  of  the  testimony 
given  by  the  witness,  or  that  it  was  material. 
Speers  v.  Fbotner,  6  Iowa,  553. 

403.  Questions  arising  on  instmotions.  The 
supreme  court  will  not  say  that  a  party  has  been 
prejudiced  by  the  giving  or  refusal  of  instruc- 
tions, unless  the  facts  applicable  thereto  appear 
in  the  record.  Stewart  v.  Bishop,  83  Iowa,  584 ; 
Preston  v.  Walker,  26  Ibid.  205,  and  the  numei^ 
ous  cases  in  §  90  tft  seq,,  title  Inbtruotionb,  p. 
611. 

484.  And  for  review  of  rulings  on  Instmo- 
tions, see  generally  title  IirsTBUcrioirs,  sub -title 
Review  of  rulings  on^  ante,  p.  611. 

485.  The  supreme  court  will  review  the  rul- 
ing of  the  court  below,  in  giving  or  refusing  to 
give  instructions,  where  the  record  does  not  pre- 
sent all  the  evidence,  if  it  embraces  sufficient 
to  show  the  applicability  of  such  instructions. 
Stevenson  v.  Greenlee,  15  Iowa,  96. 

486.  Instructions  that  are  manifestly  wrong. 
If  prejudice  has  resulted  from  instructions 
given  to  the  jury,  which,  under  no  supposable 
state  of  case,  would  be  good  law,  it  is  unneces- 
sary to  set  out  the  evidence.  Ibid. 

487.  See  further  Ezcbftionb  and  Bills  of 
EzciEFTiONS,  vol.  I,  p.  500;  Afpbal,  siub4Ul6 
Appeal  to  sfipreme  court,  vol.  I. 


0.  Presumptions  arising  on  the  record:  showing 
of  afflrmatifiDe  error, 

488.  Qenanil  rales.  Every  reasonable  pre. 
sumption  is  in  favor  of  the  correctness  of  the 
action  of  the  court  below.  Clemmer  d  Dunn  v 
Cooper,  24  Iowa,  182 ;  Bridgman  v.  Ihe  Steam- 
boat BmUy,  18  Ibid.  509 ;  Dunham  v.  Dennis  et 
al.,  9  Ibid.  543;  SfMds  v.  Quffey,  Ibid.  822; 
McGlure  v.  Bates,  12  Ibid.  77 ;  Speers  r.  Fortner, 
6  Ibid.  558 :  EdOy  v,Wilson,  1  G.Or.  259 ;  Ham- 
iUon  V.  WaU&rs,  8  Ibid.  556 ;  Hudson  v.  Malhews, 
Mor.  94 ;  Parvin  v.  Hoopes,  Ibid.  294 ;  Comer  <k 
Co.  V.  Gaston,  10  Iowa,  512 ;  The  State  v.  Quiek 
et  al..  Ibid.  451 ;  Jennings  d  Anderson  v.  Conn 
d  Timberman,  11  Ibid.  542 ;  McKinr^  v.  Hart- 
man,  8  Ibid.  844 ;  Frederick  v.  MiteheU,  1  Ibid. 
100;  Si(^  V.  Woods,  Ibid.  177;  Hendrie  v. 
Rippeyy  9  Ibid.  851 ;  Schww  v.  SpecM,  18  Ibid. 
605 ;  «7<^  V.  BMnson,  15  Ibid.  598 ;  Williams  v. 
Parker,  10  Ibid.  590 ;  The  County  of  Mahaska  v. 
IngaUs,  16  Ibid.  81 ;  Porter  v.  Sharp,  16  Ibid. 
438;  Comer  d  Co.  v.  Gaston,  10  Ibid.  512; 
Knapp,  SUmt  d  Co.  v.  Haight,  28  Ibid.  75 ;  H6U 
V.  Smith,  9  Ibid.  378 ;  Lyster  v.  Lyster,  1  Ibid. 
180;  McKinney  v.  The  Western  Stage  Co.,  4 
Ibid.  20 ;  Kiene  v.  Buff,  1  Ibid.  482 ;  Floyd  v. 
Hosier-,  Ibid.  512 ;  The  State  v.  Sehlagel,  19  Ibid. 
169 ;  Way  v.  Lamb,  15  Ibid.  79 ;  Budyman  v. 
Viele,  3  G.  Gr.  297;  Skiff  y.  Mershon,  7  Iowa, 
79;  PUes  v.  Hughes,  10  Ibid.  579;  PlaU  ▼. 
Hedge  d  Co.,  8  Ibid.  886. 

489.  Error  in  the  rulings  and  actions  of  the 
trial  court  must  be  affirmatively  shown  or  they 
will  not  be  disturbed  on  appeal.  Gantz  v.  Clark, 
81  Iowa,  254;  C?iase  v.  Scott.  83  Ibid.  809 ;  Bamr 
sey  V.  Bush,  27  Ibid.  17  ;  Higley  d  Co.  v.  New- 
ell, 28  Ibid.  516;  Mc Kinney y.  Hartman,Z 
Ibid.  844 ;  Wright  v.  KeUhler,  7  Ibid.  92 ;  Brewing- 
ton  V.  Palton  d  Swan,  1  Ibid.  121 ;  Lord  v.  MUSi 
9  Ibid.  801 ;  Garvin  v.  Weds,  8  Ibid.  286 ;  Dun- 
ham  V.  Benedict,  1  G.  Gr.  74 ;  Lcwisan  v.  Camp- 
bea,  4  Ibid.  157 ;  Statsman  v.  School  District  m. 
2,  1  Iowa,  94 ;  Brady  v.  Malone,  4  Ibid.  146 ; 
Hemphill  v.  Salladay,  1  G.  Gr.  801 ;  Saum  v. 
The  Board  of  Commissioners,  Ibid.  165  ;  Brown 
V.  Jefferson  County,  16  Iowa,  389. 

490.  When  a.  record  is  silent  and  a  state  of 
facts  can  be  supposed,  under  which  the  action 
of  the  district  court  would  be  correct,  the  appel- 
late court  will  adopt  that  view  of  the  case  which 
is  consistent  with  the  correctness  of  the  ruling 
made.    Freher  v.  Geeseka,  5  Iowa,  472. 
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491.  If  there  be  several  grounds  upon  which 
a  ruling  complained  of  may  have  been  made,  all 
of  which,  except  one,  are  InBuiflcient  to  support 
it,  the  supreme  court  will,  on  appeal,  presume  it 
to  have  been  made  on  the  ground  which  author- 
ized the  action  of  the  court.  Warihington  v. 
Olden  et  at.,  31  Iowa,  419. 

492.  '^aiverof  motionjimade below.  As  to 
presumption  concerning  motions  made  below 
and  not  shown  by  the  record  to  have  been  acted 
upon,  see  ante  herein  "  a.  Oeneral  rules  as  to  re- 
view— waiver  of  errors 

493.  niustrationa  of  rule:  agreed  statement 
of  fiicts.  Where  the  record  recites  that  the 
cause  is  submitted  on  an  agreed  statement  of 
facts  embodied  in  the  transcript,  it  will  not  be 
presumed  that  evidence  was  introduced  on  either 
Bide.  Sayre  v.  Whseler,  81  Iowa,  112. 

494.  OvermUng  moticn  for  new  trial.  An 
order  overruling  a  motion  for  a  new  trial, 
claimed  to  have  been  made  in  vacation,  will  be 
upheld  unless  it  affirmatively  appears  from  the 
record  that  it  was  so  made,  and  that  the  party 
complaining  did  not  consent  thereto.  81  Iowa, 
664.    See,  further,  title  New  Trials. 

495.  Instruction.  When  an  instruction  given 
by  a  court  below  would,  under  some  conceivable 
state  of  evidence,  be  proper,  and  the  evidence 
submitted  to  the  jury  is  not  set  out  in  the  rec- 
ord, the  giving  of  the  instruction  will  not  be 
reviewed  by  the  supreme  court.  LcMSon  v. 
CampbeiU  <&  Bro.,  4  G.  Gr.  418 ;  Hanan  v.  Hale, 
7  Iowa,  158 ;  and  title  Intructioks,  ante. 

496.  Demurrer.  When  the  record  shows 
that  a  demurrer,  presenting  two  grounds  of  ob- 
jection to  a  petition,  was  sustained  without 
stating  upon  which  ground,  it  will  be  presumed 
that  the  decision  of  the  court  was  based  upon 
the  ground  which  would  be  fatal  to  the  action. 
Where  one  g^und  of  demurrer  is  fatal  to  the 
action  by  reason  of  misjoinder  of  parties,  and 
the  other  involves  the  merits  or  the  right  of 
the  plaintiff  to  recover  on  his  cause  of  action,  it 
will  be  presumed  the  court  sustained  it  upon 
the  former  ground  alone.  Griffin  v.  Seymour, 
15  Iowa,  30. 

497.  Pleadings.  When  the  record  in  the  su- 
preme court  of  a  cause  appealed  from  a  justice 
of  the  peace  to  the  district  court,  shows  that  an 
issue  was  joined  in  the  district  court,  but  what 
the  issue  was  does  not  appear,  it  will  be  pre- 
sumed that  the  issue  involved  the  merits  of  the 
case.    Levi  v.  McCraney,  Mor.  91. 


498.  Oonfiuion  of  record.  The  supreme  court 
will  sustain  the  ruling  of  the  court  below  when 
the  record  is  confused  and  indefinite,  if  a  state  of 
facts  can  be  presumed  therefrom  which  sup- 
ports such  ruling.  Butt  v.  TuthiU,  10  Iowa, 
686. 

499.  Xnoomplete  record.  The  supreme  court 
will  not  interfere  with  the  ruling  of  the  court 
below  upon  the  sufficiency  of  a  release,  when 
such  release  does  not  appear  in  the  record,  or  it 
is  not  otherwise  made  manifest  that  such  ruling 
is  erroneous.     White  v.  Tucker,  9  Iowa,  100. 

600.  Imperfect  record.  Where*  the  record, 
upon  its  face,  shows  itself  incomplete,  the  omis- 
sion will  be  considered  most  strongly  against 
the  appellant.    Lorton  v.  Agnew,  Mor.  64. 

601.  Statement  of  evidence.  In  the  appel- 
late court  it  will  be  presumed  that  the  state- 
ment of  evidence  offered  on  the  trial,  and  ex- 
cluded by  the  court,  is  made  by  the  party  in 
terms  as  strong  as  the  facts  will  justify;  and 
whether  it  is  so  done  or  not,  the  statement  will 
be  taken  most  strongly  against  the  party  by 
whom  it  is  made.  Wright  v.  Keithler,  7  Iowa, 
92. 

602.  Conflicting  dates.  Where  a  record  pre- 
sents conflicting  dates  as  to  any  fact  in  a  cause, 
being  governed  by  one  of  which,  the  appellate 
court  would  find  error,  while  by  the  other  there 
would  be  no  error,  that  court  will  be  guided  by 
that  which  will  sustain  the  judgment  below. 
Conrad  dt  Co.  v.  Baldwin,  3  Iowa,  207. 

603.  Presumptions  in  chancery  causes. 
When  the  record  shows  that  a  cause  was  to  be 
submitted  on  arguments  to  be  filed  in  vacation, 
and  that  on  the  same  day  it  was  heard  and  a  de- 
cree entered,  the  supreme  court  will  presume 
that  it  was  heard  by  consent  of  parties.  David 
V.  Leslie  et  al.,  14  Iowa,  84. 

604.  Unless  the  contrary  appears  of  record, 
it  will  be  presumed  that  the  decree  was  author- 
ized by  the  evidence.  Humphreys  y.  Daring- 
ton,  8  G.  Gr.  588;  Semple  v.  Lee,  13  Iowa,  804. 

606.  Where  the  transcript  of  a  case  shows 
the  appearance  of  the  parties,  the  case  will  be 
presumed  to  have  been  properly  heard,  although 
the  decree  does  not  state  in  terms  whether  it 
was  heard  upon  the  pleadings,  or  upon  the 
pleadings  and  proofs.     Campbell  v.  Ayers,  6 

Iowa,  889. 

606.  When  the  record  does  not  disclose  all  of 
the  evidence  submitted  to  the  jury,  on  the  trial 
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of  an  issue  of  fact  referred  by  the  clianoellor, 
the  supreme  ooort  will  presume  that  the  issue 
was  properly  made  under  the  direction  of  the 
chancellor,  and  that  none  but  proper  evidence 
was  permitted  to  go  to  the  jury.  Chamber- 
lain et  al,  y.  Juppiers  et  al.,  It  Iowa,  513. 

d.  Exceptions  and  ol(feetions. 

607.  Generally  as  to  the  time  and  manner  of 
taking  exceptions,  see  further,  title  Excbftions 
AND  Bills  OF  ExcBFTiONS,  vol.  I,  p.  494;  title 
New  Trials,  ante. 

508.  Bill  of  exceptions.  Bills  of  exceptions 
must  be  settled  and  filed  daring  the  term.  In  the 
absence  of  any  order  or  agreement  to  the  con- 
trary.    T?ie  State  v.  Ortoig  et  ux.,  84  Iowa,  112. 

509.  Rulings  of  the  court  below  to  which  no 
exceptions  were  taken  at  the  time  will  not  be 
reviewed  by  the  supreme  court.  Snyder  v.  Nel- 
son, 81  Iowa,  288 ;  Appanoose  County  v.  WalkeTy 
23  Ibid.  26  ;  Soup  v.  SmitK  26  Ibid.  472  ;  Phipps 
V.  Penn,  23  Ibid.  30 ;  Rowan  v.  Lamb,  4  G.  Gr.  468 ; 
Dudley  v.  Beid,  15  Ibid.  597;  rule  applied  to 
finding  of  facts  and  conclusions  of  law  by  court. 
Graham  v.  Wood,  15  Ibid.  600 ;  United  States  v. 
Ross,  Mor.  164 ;  TJie  County  of  Washington  v. 
Ferrar,  15  Iowa,  601 ;  Cain  v.  Story,  Ibid.  378 ; 
Carpenter  v.  Parker,  23  Ibid.  450 ;  The  State  v. 
McPherson,  9  Ibid.  53;  Knight  v.  KeUey,  10 
Ibid.  104 ;  Morse  v.  Close,  11  Ibid.  93 ;  Finley  v. 
Brown,  22  Ibid.  538;  The  State  v.  Ostrander,  18 
Ibid.  435 ;  BeasonT.  Jonnason,  14  Ibid.  399 ;  Nor- 
ton V.  Sioearingen,  19  Ibid.  566;  Marshall  v. 
Richards,  Ibid.  671 ;  Young  <fc  Sargent  v. 
Peet,  18  Ibid.  574 ;  Linn  Co,  v.  Bay,  Ibid.  581 ; 
Havelick  v.  Ba^elick,  Ibid.  414;  Parker  v. 
Slaughter,  23  Ibid.  125  ;  ParshaU  v.  Moody,  24 
Ibid.  314 ;  Robinson  v.  Keith,  25  Ibid.  321 ;  Appa- 
noose Co.  V.  Walker  etal.,2d  Ibid.  26  ;  Phipps  v. 
Penn,  Ibid.  80 ;  Robinson  v.  Keith  d  SneU,  25 
Ibid.  321 ;  Barlow,  Wood  d  Co,  v.  Brock,  Ibid. 
808. 

610.  Act  of  1866.  While  chapter  49,  Laws 
of  1866,  obviates  the  necessity  of  a  motion  for 
a  new  trial,  it  does  not  dispense  with  the  neces- 
sity of  excepting  to  the  decision  sought  to  be  re- 
viewed; and  a  judgment  will  not  be  reviewed 
unless  it  appears  that  exception  was  taken 
thereto  at  the  time  of  its  rendition.  Eason  v. 
Gester  et  al.,  31  Iowa,  475. 

511  To  Judgment  A  judgment  to  which 
no  exceptions  were  made  in  the  court  below, 
and  as  to  the  setting  aside  of  which  no  motion 


was  made,  will  not  be  reviewed  by  the  supreme 
court.  Robinson  v.  Saunders,  Kibben  &  Co*,  14 
Iowa,  539 ;  McKinley  v.  Beehtel,  12  Ibid.  561 ; 
Pigman  v.  Denney,  Ibid.  396;  Downing  v. 
Harmon,  18  Ibid.  535  ;  Perkins  v.  Whittam  et 
al.,  14  Ibid.  596;  Barms  v.  Hayeek,  15  Ibid. 
602 ;  Carleton  v.  Byington  et  at.,  17  Ibid.  579  ; 
Davis  V.  Burt,  7  Ibid.  56. 

612.  Exceptions  to  Judgment  rendered  in 
vacation.  That  the  report  of  a  referee  was 
filed,  and  judgment  thereon  rendered,  in  vaca- 
tion, constitutes  no  sufiicient  reason  for  not  ex- 
cepting thereto,  nor  prevent  the  application  of 
the  rule  that  the  supreme  court  will  not  review 
the  action  of  the  court  below  unless  excepted 
to.    Roberts  v.  Cass,  27  Iowa,  225. 

613.  Partition.  A  suit  in  partition  is  an  or- 
dinary, and  not  an  equitable,  action,  under  the 
statute,  and  can  be  reviewed  by  the  supreme 
court  only  upon  proper  exceptions  being  ta- 
ken to  the  ruling  of  the  court  below,  and 
not  de  novo,  as  in  chancery  cases.  Following 
Warmer,  adm.,  v.  Pace  et  al.,  10  Iowa,  891 ; 
(y  Connor  v.  O'Connor,  15  Ibid.  303. 

51^  Deposition.  The  order  made  by  the  in- 
ferior court,  sustaining  exceptions  to  the  sev- 
eral parts  of  a  deposition,  should  be  distinctly 
shown  either  by  a  formal  entry  or  by  bill  of  ex- 
ceptions, if  it  is  expected  that  the  appellate 
court  will  review  the  same.  Hall  v.  Dor  an,  6 
Iowa,  483. 

615.  Misjoinder  of  parties.  The  supreme 
court  will  not  consider  objections  to  the  joinder 
of  parties,  when  presented  for  the  first  time  on 
appeal.    Morse  v.  Close,  11  Iowa,  93. 

616.  Non-Joinder:  effect  of.  An  objection  of 
non-joinder,  on  the  ground  that  heirs  were  made 
parties  when  the  administrator  should  have 
been,  when  made  for  the  first  time  in  the  su- 
preme court,  will  not  operate  to  dismiss  the  pe- 
tition, but  to  remand  the  cause.  ParshaU  v. 
Moody,  24  Iowa,  314. 

617.  Oral  exception.  An  oral  exception  to 
an  order  or  decision  is  sufficient,  where  such 
decision  is  entered  of  record,  and  the  grounds 
of  exception  appear  in  the  entry  at  the  end  of 
the  decision.     Cramer  v.  White,  29  Iowa,  886L 

618.  To  instructions.  The  supreme  court 
will  not  review  instructions  given  by  the  court 
below,  to  which  no  exceptions  were  taken  at  the 
time.  Norton  v.  Swearingen,  19  Iowa,  566 ;  citing 
Armstro/tg  v.  Pierson,  15  Ibid.  476;  Dudley  v. 
Reid,  Ibid.  597 ;  MarshaU  v.  Richards,  19  Ibid.  571 ; 
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Mid  iee  geuenllj  BB  to  the  time  and  manoerot 

exceptioDB  to  instructiODB  title  Inbteuctiokb, 
sab-title  EzcxFnoHB  to  Instructiohb,  p.  610, 

619.  OJiJectlaiii  to  avldeDoe.  A  general  ob- 
jection to  the  admiBBiOD  of  evidence,  apedtjing 
no  g-round  npoD  which  each  objection  1b  based, 
jfl  inanfflcient,  and  cannot  be  talcen  advantage  of 
OQ  appeal.  Ohate,  Merritt  i6  Blanchard  v.  WtU- 
ter»  «t  of.,  28  lona,  400 ;  CarUton  v.  Bymgton,  IS 
Ibid.  482  ;  Bnyder  v.  IftUon,  31  Ibid.  338 ;  WiO- 
iamt  T.  Meekvr,  29  Ibid.  392 ;  Kenyon  v.  Faimer, 
SO  Ibid.  1S8 :  Tfiompson  v.  BlaTushard.  2  Ilild.  44 ; 
Bifneman  v.  Todhunttv,  13  Ibid.  2S0;  HamU- 
tm  T.  Barlme,  30  Ibid.  BOS ;  Davidtonv.  Smith, 
Ibid.  46fl ;  Odpeekt,  WindoiB  A  Co.  t.  XomU, 
18  IWd.  17. 

620.  The  action  of  the  diBtrict  coart,  in  OTer- 
raling  a  genera!  objection  to  the  admiBsion  of 
evidence,  or  where  the  record  fails  to  show  the 
ground  of  objection,  will  not  be  reviewed  by 
the  BUpreme  court.  Clark  v.  C<m,jurr,  28  Iowa, 
811. 

021.  But  ita  ruling  tvjstavRing  a  general  ob- 
jection, made  b;  the  succeaaful  party,  to  the 
admiaeion  of  evidence,  wiU  ht  reviewed,  and  it 
no  legal  or  poeaiblfl  ground  appears  upon  which 
tlie  raling  of  the  coart  below  can  be  ansti^ned. 
areveraal  will  follow.  7K^ 

622.  A  mllng  of  the  oourt  below  admittliig 
ImpropM:  •vldenc*  will  not  be  sustained  upon 
the  ground  that  objection  was  not  made  thereto 
as  required  by  a  rule  of  court,  when  it  is  obvious 
from  the  recoTd  that  its  admission  was  not  put 
npon  that  groond  in  the  court  below.  Horteman 
T.  TodhanUr  et  al.,  13  Iowa,  830. 

633.  This  court  will  not  consider  an  objection 
made  to  evidence  offered  in  the  trial  below  when 
the  record  does  not  dlacloee  the  ruling  of  the 
court  thereon.  &aU  of  7<n«a  v.  Cixc,  10  Iowa, 
851. 

621.  Objeetion  to  the  admlsBion  of  evidence 
upon  the  ground  that  a  proper  foundation  had 
not  been  laid ;  objectione  overruled.  The  su- 
preme court  refused  to  review  the  mliog  of  the 
court  below  for  the  reason  that  the  record  did 

~  not  show   what  proof   had   been   introduced. 
Thompion  v.  Lord,  14  Iowa,  591. 

626.  OroiB-exanilnatioiL  The  supreme  court 
will  not  rtverse  a  ruling  of  the  court  below,  sus- 
taining an  objection  to  a  queation  ashed  on 
cross^iamination,  where  the  record  does  not 
discloee  the  purpose  of  the  queation.  and  the 


ruling  may  have  been  ntade  in  the  exerdse  of 
the  sound  diacretion  in  such  cases  iuveated  In 
the  court.  Tht  State  of  lotea  r.  Bom  A  Mann, 
21  Iowa,  4ST. 

<«)  Ditmiuai  of  appeal;  rmnanding  of  cauta; 
afflrmanet  and  rendition  of  judgment. 

626.  As'to  diamiwal  of  appeal,  see  further 
than  herein  Afpeaj,.  sub-title  Apfbai.  to 
SiTFREUB  CotJBT.  "  (1)  Notics  of  appeal,  vol.  I, 
p.  62  ;  also  g  263  et  leg.,  same  title,  vol.  I,  p.  OS. 

B27.  As  to  affiimanoe  and  rendition  of  Judg- 
mont  in  supreme  oourt,  see  further,  title  referred 
to  in  last  section,  "  e.  Deeiaon,  judgment  and  ex- 
ecution," vol.  I,  p.  60 ;  also  g  293,  p.  63. 

528.  An  appellant  in  the  district  court  may 
diamiaa  his  own  appeal.  OoodeTuntv.  Perry,  18 
Iowa,  800. 

629>  A  motion  made  on  an  imperfect  record, 
to  dlBmlsa  an  appeal,  is  not  a  bar  to  another 
motion  for  the  aame  purpose  made  upon  an 
amended  and  perfect  record.  Seaerett  v.  Ntvt- 
mantt  oZ.,  19  luwa,  333. 

630.  Sarrloe  of  notice.  Where  a  party  sues 
out  a  writ  of  error,  coram  nofiit,  but  doea  not 
give  the  notice  as  required  by  statute,  the  judg- 
ment may  be  affirmed.  Mear*  v.  Oarretaon,  3 
Q.  Or.  316. 

631.  profeiaional  statemMit.      A  cause 

was  tried  and  determined  at  the  April  term, 
1658.  The  counael  for  tbo  appellant  made 
a  professional  statement  alleging  that  notice 
of  appeal  was  served  upon  the  counsel  for 
the  appellee  in  November,  1858.  the  service  of 
which  was  acknowledged,  bat  that  the  same 
had  been  loat  or  mislaid.  It  was  held  tliat  the 
showing  was  not  auffldent  and  that  the  appeal 
should  be  dismissed.  The  Weetern  Stage  Com- 
pany V.  Bv^,  10  Iowa,  693,  and  see  further, 
vol.  I,  p.  5S,  g  362,  as  to  dismissal  of  appeal 
on  the  ground  of  insuffident  service  of  notice. 

632.  Judgment  without  prejudice!  It  is  com- 
petent for  the  supreme  court,  in  disposing  of  a 
motion  made  by  the  appellee  to  affirm  the  judg- 
ment below,  and  one  made  by  the  appellant  to 
dismiss  the  appeal,  which  ia  pending  at  the  same 
time,  to  order  the  affirmance  of  the  judgment 
without  prejudice  to  the  righta  of  the  appel- 
lant, under  the  law,  to  a  new  triid  in  the  court 
below.     While  v.  PoomMnH  al.,  34  Iowa,  108. 

633.  Reuditioa  of  Judgment  by  luprMna 
court  Under  section  8SS6  of  the  Revidon 
(g  3194,  Code  of  1878),  the  supreme  court,  in  re- 
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Yening  a  Judgment  appealed  from,  may  render 
such  Judgment  or  order  upon  the  facts,  as  the 
district  court  should  have  rendered.  OUmore 
4b  BinUh  ▼.  Ferguson  A  Oass^,  28  Iowa,  422. 

63^  The  supreme  couit  may  reverse  a  de- 
cree of  the  court  below  founded  upon  the  yer- 
dict  of  a  Jury  and  set  aside  the  verdict  without 
resubmitting  the  issue  to  another  jury.  Where 
the  verdict  and  decree  in  fkvor  of  one  party  is 
not  supported  by  the  evidence  the  supreme 
court  may  enter  a  decree  for  the  other  instead 
of  remanding  the  cause.  Brink  v.  Morton  et  al., 
2  Iowa,  411. 

636.  Ohange  of  order.  Where  a  case  has 
been  reversed  and  remanded,  the  supreme 
court  will  not  revoke  such  order  and  enter 
judgment  on  motion  under  said  section  when 
such  motion  is  not  made  until  several  months 
after  such  order  and  after  the  expiration  of 
the  time  in  which  the  other  party  might  have 
filed  a  petition  for  rehearing.  BdbwU  v.  Aiutin, 
CorHn  A  Go.,  26  Iowa,  816. 

636.  Immature  deoree.  Where  a  cause  in 
equity  is  not  in  such  a  condition  that  a  final  de- 
cree can  be  rendered  in  the  appellate  court,  the 
decree  of  the  court  below  will  be  reversed,  and 
the  cause  remanded.  Byington  v.  BookwaUor,  7 
Iowa,  512.  I 

See,  further,  and  more  fully,  title  Appeal  ; 
8ub>title  Appeal  to  Supreme  Court  ;  e.  De- 
cision, judgment  and  execution,  vol.  I,  p.  60. 

637.  Imperfect  record.  That  the  entire  rec- 
ord is  not  in  the  supreme  court  is  not  sufiSdent 
to  either  dismiss  the  appeal,  or  strike  from  the 
files  the  portion  of  the  rocord  that  is  in  the 
court.  If  a  more  perfect  record  cannot  be  ob- 
tained, the  extent  to  which  the  loss  of  a  portion 
will  prejudice  the  parties  will  be  oonsiderod  on 
the  final  determination  of  the  cause.  Mayo  v. 
Temple,  16  Iowa,  586. 

638.  For  want  of  prosecution.  Cause  was 
submitted  October  22, 1861,  with  an  agreement 
that  appellants'  arguments  should  be  filed  by 
the  1st  of  December,  and  appellees'  within  ten 
days  thereafter.  No  arguments  have  been  filed, 
and  no  further  steps  taken.  Dismissed  for  want 
of  prosecution.  NUes  d  Go,  v.  The  (Jhicago, 
Iowa  and  Nebratka  BaUroad  Company,  18  Iowa, 
698. 

639.  JudgsMnt  by  oonfesslon.  An  appeal 
from  a  judgment  by  confession  will  be  dis- 
missed when  the  rocord  shows  that  no  motion 


to  set  the  same  aside  has  been  prosented  to  or 
passed  upon  by  the  court  below.  DaiyieU  A  Co. 
V.  OlaJUn,  15  Iowa,  152. 

640.  Remittitur.  When  the  Judgment  of  the 
court  below  was  excessive,  the  excess  may  be 
romitted  in  the  suprome  court,  the  appellee  pay- 
ing the  costs  of  the  appeal.  Bridge,  Beach  A 
Co.  V.  lAoingeton  et  al,,  11  Iowa,  67 ;  AutUn  A 
Co,Y.  BwgeU,  10  Ibid.  802;  McJS'orton  v.  Akene,  24 
Ibid.  860 ;  Sherman  v.  T9ie  Western  Stage  Oo„  Ibid. 
617,  and  cases  270,  title  Appeal,  sub-ldtle  Ap- 
peal TO  Supreme  Court,  voL  I,  p.  60. 

641.  Whera  the  damages  awarded  by  the  dis- 
trict court  ara  more  than  the  amount  laid  in  the 
declaration,  a  remittitur  may  be  entered  for  the 
excess,  and  judgment  entered  In  the  supreme 
court  for  the  amount  claimed.  David  v.  Ooryrad 
A  Co.,  1  G.  Gr.  836. 

/.  MisoeUanaous  matters, 

642.  Incidental  powers.  When  the  legislaturo 
gives  a  court  the  right  to  try  a  cause  it  confers 
every  other  power  necessary  and  proper  for  the 
accomplishment  of  the  object  proposed.  The 
State  of  louia  v.  Nash  A  Bedout,  7  Iowa,  847. 

643.  Order  relatiTe  to  former  decree.  The 

power  of  the  supreme  court  to  open  a  decree 
entered  at  a  preceding  term  and  to  hear  the 
cause  de  novo,  such  decree  having  been  entered 
because  of  the  condition  of  the  record  and  not 
upon  the  merits  of  the  case,  doubted ;  but  when 
demanded  by  substantial  justice,  it  may  be  or- 
dered that  such  decree  shall  not  conclude  either 
,of  the  parties  in  another  action  relating  to  the 
same  subject-matter.  Vwn  Ormand  v.  Spafford, 
dark  A  Co.,  20  Iowa,  215. 

644.  Remanding  cause  for  further  showing. 

Where  in  a  proceeding  seeking  the  specific 
performance  of  a  contract  for  the  conveyance 
of  land,  a  controversy  arose  in  the  supreme 
court,  whether  the  complainant  had,  in  the  dis- 
trict court,  introduced  certain  receipts,  showing 
the  payment  of  the  purehase-money ;  and  where 
upon  the  eos  parte  affidavits  submitted  by  the 
parties  as  to  the  fkcts  in  controversy,  it  was  left 
in  great  doubt  whether  such  receipts  had  been 
produced  and  oflfered  in  evidence.  Held,  that 
the  court  might  either  determine  the  case  upon 
the  record  and  affidavits,  or  might,  in  the  exer- 
cise of  a  sound  discretion,  remand  the  cause  for 
the  purpose  of  having  the  district  court  embody 
in  a  proper  biU  of  exceptions  the  facts  as  to  the 
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pioof  made  on  the  hearing.   Tasker  ▼.  MarthaU, 
4  Iowa,  644. 

546.  laost  pleading.  Where  the  answer  to 
a  bill  is  not  sent  up  with  the  transcript  of  the 
record,  the  respondent  will  not  be  permitted  to 
file  another  answer ;  but  where  it  properly  ap- 
pears that  such  answer  is  lost  or  destroyed  and 
that  the  defense  therein  set  forth  is  substantial 
the  cause  ^11  be  continued  in  order  to  give  the 
court  below  time  to  supply  the  lost  record. 
TomlvMon  v.  Funsttm,  1  Q.  Gr.  544. 

646.  Qeneral  tonn  court:  Judgment  on 
appeaL  The  general  term  was  not  authorized 
to  render  a  new  judgment  on  appeal,  but  only 
to  direct  what  one  should  be  entered  by  the 
court  below,  and  order  the  transcript  returned 
to  the  clerk  thereof  for  that  purpose.  Gordon 
V.  DaXby,  80  Iowa,  223. 

547.  NegUgenoe.  Errors  will  not  be  favor- 
ably regarded  which  are  based  upon  the  negli- 
gence of  the  party  assigning  them.  Hears  v. 
OarreUon,  2  G.  Gr.  316 ;  Coutch  v.  Barton,  Mor. 
854. 

V.  In  Justice's  Court. 

648.  Qenerally  and  more  folly  see  JutHee  of 
the  Peace,  omte^  690,  the  matters  herein  being  by 
oversight  omitted  from  that  title. 

549.  When  a  nonsidt  or  default  Is  set  aside, 
notice  must  be  served  on  the  party  at  least  six 
days  before  the  new  trial.  HugTves  v.  Miller,  3 
G.  Gr.  9 ;  Btivera  v.  Thompson,  15  Iowa,  1. 

660.  Judgment  on  verdict.  A  justice  of  the 
peace  should  render  a  judgment  on  the  verdict 
of  the  jury  at  the  time  it  is  returned.  A  judg- 
ment rendered  sixty  days  after  the  return  of 
the  verdict  held  to  be  void.  Rwrp&ry,  AJbee^ 
10  Iowa,  889 

661.  Biil  of  particulars.  When  the  cause  of 
action  in  a  justice's  court  consists  of  a  book  ac- 
count embracing  several  items,  the  defendant  is 
entitled  to  a  bill  of  particulars,  or  to  have  an 
entry  of  the  several  items  entered  upon  the 
justice's  docket,  upon  demanding  the  same.  Mc- 
Exnney  d  DeUuihmutt  v.  Hopkins,  20  Iowa,  495. 

552.  Pleadings ;  motion.  In  an  action  on  a 
promissory  note  against  the  maker  and  indorser, 
commenced  before  a  justice  of  the  peace,  the 
indorser  appeared,  and  moved  to  dismiss  the 
action  for  the  reason  that  he  resided  in  a  differ- 
ent township  from  that  in  which  the  action 
was  brought,  which  motion  was  not  sworn  to 
and  which  was  overruled.   He  then  sued  out  a 


writ  of  error,  and  the  judgment  of  the  justice 
was  affirmed  in  the  district  court.  Held,  that 
the  motion  was  properly  overruled.  Shdlen- 
herg  v.  Ward,  8  Iowa,  425. 

563.  Oosta.  A  justice  of  the  peace  has  no 
power  to  require  a  plaintiff  in  ordinary  actions  to 
give  security  for  costs.  Gordon  v.  EUyaon,  9  Iowa* 
817. 

654.  Appeal :  waiver.  Where  a  plaintiff  ex- 
cepted to  the  ruling  of  a  justice  in  an  action 
there  pending,  requiring  him  to  give  security 
for  costs,  and  sued  ^ut  a  writ  of  error  from  the 
district  court,  and  afterward  brought  suit  and 
recovered  judgment  on  the  same  demands  be- 
fore another  justice;  it  was  held  that  the  com- 
mencement of  the  second  action  was  a  waiver 
of  the  errors  in  the  first.  Ibid, 


See  Public  Lands  ;  Swamp  Lands. 

♦ 
PRBSGRIPTZON. 

See  Easement  ;  Highwat. 


PRSSUBOFTION. 

See  Evidence. 

♦ 

PHZNOIPAIi  AND  AGBNT. 

I.  PowEBS  OF  Agent. 

a.  OfpvJblic  anient,  960. 

&.  Of  agent,  general  andspedaX,  961. 

c.  Of  agent  hy  letter  of  attorney,  962. 

d.  Of  agent  for  scde  of  real  estate,  962. 
n.  Notice  to  Agent,  968. 

UL  Questions    between    Principal    and 

Thibd  Persons,  963. 
IV.  Questions  between  Agent  and  Thibd 

Persons,  965. 
V.  Questions    between     Principal   and 

Agent,  966. 
VI.  Ratification,  966. 
VIL  Acts  and  Declarations  of  Agent,  967. 


L  Powers  of  Agent. 
a.  Of  public  agent, 

1.  Representation   of    publio    agent.     The 
unauthorized  representations  of  a  public  agent 
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whose  powers  and  duties  are  expressly  defined 
by  statute,  touching  facts  not  peculiarly  within 
his  own  knowledge,  but  open  to  both  parties  and 
readily  susceptible  of  ascertainment,  are  not 
binding  upon  his  principal  or  the  public.  The 
State  of  Iowa  v.  HaskeU  et  al.,  20  Iowa,  276. 

2.  Representations  made  by  a  sohool-fund 
comihissioner  with  respect  to  the  title  or  value 
of  lands  appraised,  to  be  taken  as  security,  form 
no  part  of  his  duty  and  are  not  binding  upon 
the  State.  Ibid, 

3.  A  party  dealing  with  a  public  agent, 
acting  under  a  delegated  power,  must,  at  his 
peril,  ascertain  the  existence  and  extent  of  such 
power. 

5.  Of  agent,  general  and  special, 

4.  Qeneral  agent.  As  to  the  public,  the 
authority  of  a  general  agent  is  measured  by  the 
usual  extent  of  his  general  employment,  and 
can  be  limited  by  private  instructions  as  to  the 
mode  and  manner  of  executing  the  agency,  only 
when  the  parties  dealing  with  him  have  knowl- 
edge of  such  instructions.  The  City  of  Daven- 
port V.  Peoria  Marine  and  FKre  Insurance  Co., 
17  Iowa,  276. 

5.  A  general  authority  to  transaot  busi- 
ness will  not  be  held  to  confer  the  power  upon 
an  agent  to  make  the  principal  a  party  to  nego- 
tiable paper.  And  a  power  to  do  some  things 
in  regard  to  such  paper  cannot  be  enlarged  by 
construction  to  do  other  somewhat  similar 
things.  Whiting^  cashier,  v.  77ie  Western  Stage 
Co.,  20  Iowa,  554. 

6. method    of    con£srring    authority. 

There  is  no  special  mode  of  conferring  authority 
to  make,  indorse,  renew  or  accept  negotiable 
paper,  it  may  be  given  by  parol  as  well  as  by 
writing  and  may  be  inferred  from  the  cause  of 
business  or  employment,  and  from  the  fact  that 
similar  transactions  have  been  repeatedly  re- 
cognized by  the  principal  as  done  by  his  author^ 
Ity.  Ibid. 

7. the  general  rule  is,  that  the  prin- 
cipal is  liable  if  he  has  authorized  the  act 
or  if  he  has  authorized  those  with  whom  the 
agent  dealt  in  his  behalf  to  believe,  as  fkir  and 
reasonable  men,  that  the  authority  had  actually 
been  given.  Ibid. 

8.  Special  agent.  A  special  authority  or 
direction  to  sell  property  does  not  authorize  a 
sale  on  credit,  unless  such  credit  is  in  accordance 


with  the  usages  of  trade,  and  is  not  beyond  the 
usual  period.    Payne  v.  Potter,  9  Iowa,  549. 

9.  A  party  dealing  with  an  agent,  acting  un- 
der an  express  or  special  authority,  whether  writ- 
ten or  verbal,  is  bound  to  know  at  his  peril  the 
power  of  such  agent,  and  the  legal  effect  thereof, 
and  any  contract  made  with  the  agent  without 
the  scope  of  his  authority  is  void  as  to  the  prin- 
cipal. Ibid, 

10.  Sztent  of  agent's  right  to  bind  prlncipaL 
An  agent  cannot  charge  his  principal  with  bor- 
rowed money,  unless  he  is  expressly  authorized, 
or  his  authority  may  be  inferred  from  the  acts 
of  the  principal  in  connection  with  the  business 
of  the  agency.  Mbrdhurst  v.  Boies  d  Barrett, 
24  Iowa,  99. 

11.  Payment  in  currency  to  an  agent.  Ordi- 
narily, the  holder  of  a  promissory  note  is  not 
bound  to  receive  in  payment  of  the  same  any 
thing  but  money  or  coin,  at  its  true  value,  and, 
if  the  holder  is  a  mere  agent,  he  has  no  right, 
unless  specially  authorized  so  to  do,  to  accept 
any  thing  else  in  lieu  of  money.  Oraydcn, 
Swanniek  d  Co.  v.  Patterson  d  Co.,  18  Iowa,  256. 

12. A  payment  in  currency  to  the  collect- 
ing agent  of  the  payee,  of  a  promissory  note,  of 
a  sum  equal  to  the  amount  due  thereon,  does 
not,  when  not  controlled  by  some  custom  known 
to,  or  some  authority  conferred  or  ratified  by, 
the  principal,  operate  to  discharge  the  note. 
Ibid. 

13.  Discretionary  power.  Where  the  agents 
were  in  writing  authorized  to  make  a  contract 
with  a  railroad  company,  "  in  their  discretion 
and  upon  such  terms  as  they  or  a  majority  of 
them  may  deem  most  for  our  interest,"  for  the 
construction  of  a  railroad :  held,  that  the  agents 
could  bind  their  principals  in  covenants  to  tnr- 
nish  depot  grounds  and  right  of  way  free  of 
charge,  the  performiance  of  which,  on  their 
part,  should  be  conditions  precedent  to  the  com- 
pletion of  the  road  by  the  company.  The  Cedar 
Bapids  and  8t,  Paul  B.  B.  Co.  v.  Stewart,  26 
Iowa,  115. 

14i  Bxeoution  of  power.  While  an  author- 
ity to  two  or  more  persons  as  agents  can  be  ex- 
ercised by  them  jointly  only,  yet,  if  it  be  shown 
by  the  instrument  conferring  the  power  that  it 
is  the  intention  for  a  part  of  the  agents  to  exe- 
cute it,  such  execution  is  sufficient.  Ibid, 

16.  Where  a  written  instrument  expressly 
authorized  the  agents  to  transfer  a  certain  con- 
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tract  by  delivery,  held,  that  no  assignment  thereof 
need  be  averred  in  the  petition,  as  under  the 
power,  the  contract,  by  mere  delivery,  became 
the  property  of  the  party  receiving  it.  Ibid. 

16.  Presumption  of  anthority.  Where  a  sub- 
scription agreement  authorized  certain  agents  to 
make  a  contract  with  a  railroad  company  for  the 
construction  of  a  railroad,  and  provided  that, 
upon  the  completion  of  the  contract,  the  agents 
may  deliver  the  subscription  agreement  to  the 
company,  which  is  then  to  become  binding. 
EM,  that  the  agents  were  presumed  to  be  em- 
powered to  stamp  said  agreement  when  de- 
livered by  them  to  the  company.  Ibid, 

17.  Power  to  loan  and  oolleot  money.  The 
power  to  collect  money  is  not  included  in  the 
power  to  loan,  nor  can  it,  in  the  absence  of 
proof  of  ratification,  or  the  like,  be  inferred 
therefrom.    Auitin  v.  Tharpe,  80  Iowa,  876. 

18.  Nor  would  the  case  be  varied  by  the  fact 
that  the  agent  took,  as  security  for  the  loan  he 
was  authorized  to  make,  a  deed  of  trust  in  which 
he  was  constituted  the  trustee.  Ibid, 

19.  Agent's  aots.  In  determining  the  question 
whether  a  person  alleged  to  have  acted  as  agent 
for  another  was  authorized  so  to  act,  the  manner 
in  which  he  acted,  though  not  sufficient  alone  to 
establish  the  fact  of  agency,  may  be  considered 
for  that  purpose  in  connection  with  his  testi- 
mony and  the  other  facts  submitted.  Hall  v. 
The  JEtna  Manufacturing  Co.,  80  Iowa,  216. 

20.  The  testimony  of  a  witness  that  he  was 
acting  as  agent  for  his  alleged  principal,  in  re- 
spect to  a  certain  transaction,  carries  with  it 
the  inference  that  he  was  so  acting  as  his  au- 
thoHMd  agent.  Ibid, 

c.  Of  agent  by  Utter  of  attorney, 

21.  Bxeontion  of  power.  When  an  attorney 
in  fact,  acting  under  a  power  of  attorney  execu- 
ted by  both  husband  and  wife,  signed  a  deed  of 
conveyance  as  the  attorney  of  the  husband  only, 
it  was  hM,  1.  That  the  deed  operated  to  convey 
only  the  husband's  interest,  and  did  not  bar  the 

dower  of  the  wife ;  2.  That  the  failure  to  exe- 
cute the  deed,  as  the  attorney  of  the  wife,  could 
not  be  aided  by  evidence  showing  a  mistake  on 
the  part  of  the  attorney  in  drawing  the  deed. 
Wilkeneon  v.  Qetty  et  al.,  18  Iowa,  167. 

22.  The  nonFeKeontlon  of  a  power  cannot  be 
aided  by  proof  of  an  intention  to  execute  it. 
Ibid, 


23.  Power  may  be  revoked.  A  power  of  at- 
torney may  be  revoked  by  the  principal,  not- 
withstanding it  is  in  terms  irrevocable,  unless  it 
is  coupled  with  an  interest  in  the  agent,  or  is 
supported  by  a  consideration,  and  the  use  of  the 
word  "  irrevocable  "  in  a  power,  when  not  thus 
coupled  or  supported,  confers  no  greater  au- 
thority upon  the  agent  than  an  ordinary  power 
of  attorney.  MaeOregor  v.  Gardner  et  al„  14 
Iowa,  826. 

24.  An  agent  aoting  under  an  ixrevooable 
power  of  attorney  has  no  power  to  dispose  of 
the  property  otherwise  than  in  the  manner  di- 
rected by  the  prindpaL  His  authority  differs 
from  a  revocable  power  only  in  the  fact  that 
it  cannot  be  recalled  by  the  principal  Ibid, 

26.  Revooation  by  death.  Where  an  agent 
was  authorized  by  a  power  of  attorney  for  the 
principal,  **and  in  hie  name  to  grant,  bargain, 
sell  and  convey  all  his  real  estate  in  Iowa  for 
such  prices,  and  on  such  terms  as  he  may  think 
best,"  which  power  was  not  coupled  by  ite 
terms  with  any  interest  in  the  agent,  it  was 
held  that  it  was  revoked  by  the  death  of  the 
principal,  and  that  a  sale  and  conveyance  made 
by  the  agent  thereunder  after  such  death,  but 
before  he  received  notice  thereof,  was  without 
authority  and  void.  Lewie,  ea^r,  v.  Kerr  A  Craig, 
17  Iowa,  73 ;  Caeady  v.  McKeneie,  4  Watts  & 
Serg.,  reviewed  and  distinguished  by  Dillon,  J. 

26.  Sxtent  of  power.  A  power  of  attorney 
concluded  as  follows:  '*  Giving  and  granting 
unto  my  said  attorney  full  power  and  authority 
to  do  and  perform  all  and  every  act  and  thing 
whatsoever  required  and  necessary  to  be  done  in 
and  about  the  premises,  as  fully  as  I  might  or 
could  do  if  personally  present."  Held,  that  the 
agent  was  authorized  to  transfer  by  indorse- 
ment the  title  and  possession  of  a  promissory 
note  belonging  to  his  principal.  Oould  v.  Botoen, 
26  Iowa.  77. 

d.  Of  agent  for  eale  of  real  eetate, 

27.  Sale  of  land  subject  to  approval  A 
contract  for  the  sale  of  land  by  an  agent  in- 
vested with  merely  verbal  and  limited  author- 
ity, to  show  the  land  and  state  the  prices, 
with  the  avowed  understanding  that  his  arrange- 
ments or  bargains  to  sell  should  be  subject  to 
the  approval  or  disapproval  of  his  principal, 
cannot  be  enforced  against  the  principal  if 
he  refuses  to  confirm  the  sale.  Lueae  v.  Barrett 
1  G.  Gr.  510. 
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28.  Oonjrtraotion  of  power.  Where  a  prin- 
cipal executed  and  gave  to  his  agent  a  power  to 
sell,  which  read  as  follows:  "Price  of  land 
drawn  by  W.  GOliss,  Share  No.  20,  in  the  half- 
breed  tract  in  Lee  county,  Iowa : 

For  all  of  my  land,  880  acres,  at  $10  per 
acre $8,800 

Lots  in  Keokuk,  1,  2  and  8,  in  Block  46       600 

Lots  in  Keokuk,  1,  2,  8,  4,  6  and  6  in 
Block  120 500 

Lots  in  Keokuk,  7, 8, 9, 10, 11  and  12  in 
Block  121 500 


Total $10,400 

The  above  land  I  will  sell  altogether  at  the 
above  prices,  to  any  person  or  persons,  on  the 
following  terms:  One-half  cash  in  hand;  the 
balance,  one  and  two  years'  credit. 

"  Wm.  GILLI88. 

"  Kansas,  Mo.,  M(VFch,  29, 1851. 

"Mr.  L.  E.  Johnson  is  authorized  to  control  and 
sell  the  above  lands  and  lots  at  the  above  prices, 
and  deeds  to  be  made  by  W.  Gilliss  whenever 
the  purchase-money  is  paid.        W.  Gilliss." 

And  where  the  agent  made  a  contract  for  the 
gale  of  eighty  acres  of  land,  and  for  lots  1,  2, 
8,  in  Block  46,  which  contract  did  not  require 
any  payment  down,  in  an  action  to  enforce  the 
contract,  it  was  Kdd^  that  the  paper  constituted 
but  one  instrument ;  that  the  eight  hundred  and 
eighty  acres  were  to  be  sold  in  one  entire  body, 
and  not  in  separate  parcels,  and  that  the  agent 
possessed  no  authority,  under  the  power,  to 
make  the  sale  of  the  eighty  acres  of  land. 
MatTiews  v.  OiUiss,  1  Iowa,  242. 

29.  Power  to  bind  the  prinoipaL  The  au- 
thority of  an  agent  of  a  banking  house  to  dis- 
count notes  and  take  security  does  not  include 
the  power  to  receive  for  the  principal  a  convey- 
ance of  real  estate,  and  to  bind  such  principal 
by  a  bond  for  a  reconveyance  by  a  deed  contain- 
ing a  covenant  for  general  warranty.  The 
power  of  such  an  agent,  in  the  absence  of  special 
instructions,  is  governed  by  the  uniform  rule 
or  custom  of  the  house.  Tiedriek  db  If  arris  v. 
Bice,  13  Iowa,  214. 

30.  OostonL  When  a  banking  house  which 
is  in  the  habit  of  discounting  notes  and  taking 
conveyances  of  real  estate  as  securities  (execut- 
ing back  bonds  for  re-conveyance)  used  printed 
forms  in  executing  such  bonds,  which  forms 
contained  a  covenant  of  special  warranty,  it  was 
held  that  such  form  should  have  been  regarded 
by  an  agent  in  the  nature  of  special  instruc- 


tions, or  a  rule  of  the  house  for  the  transaction 
of  that  class  of  business.  Ibid. 

31.  Notloei  A  party  taking  from  an  agent  a 
bond  containing  a  covenant  of  general  warranty, 
must,  at  his  own  peril,  ascertain  the  nature  and 
extent  of  the  agent's  authority.  Ibid, 

32.  Where  the  principal  sent  money  to  his 
agents,  to  be  invested  in  real  estate,  which  money 
the  agents  invested  in  the  purchase  of  one  lot, 
in  which  one  of  them  was  interested,  taking- 
a  deed  in  the  name  of  the  principal  for  the  same, 
and  having  it  duly  recorded,  after  which  they 
caused  the  same  grantor  to  convey  lo  the  prin- 
cipal another  lot,  the  deed  for  which  was  duly 
executed  and  recorded,  and  the  second  convey- 
ance was  not  ratified  by  the  principal,  it  wa9 
hdd,  that  the  agents  cannot  elect  which  deed  they 
have  canceled.    Tod  v.  Benedict,  15  Iowa,  591. 

33.  Agent  entitled  to  profits  on  his  purchase. 
Where  plaintiff  constituted  defendant  his  agent 
to  purchase  real  estate,  and  agreed  to  pay  de- 
fendant a  specified  sum  therefor  if  he  obtained 
it.  Beld,  that  defendant  was  free  to  make  the 
best  bargain  he  could  in  purchasing  the  real 
estate,  without  liability  to  account  for  the  profit 
thus  made.    Anderson  v.  Weiser,  24  Iowa,  428. 

34.  Re-sale  by  agent:  his  liability:  measure 
of  damages.  Where  an  agent  for  the  sale  of 
real  estate,  by  concealment  of  facts  and  false 
statements,  procures  a  conveyance  to  himself 
from  his  principal  for  a  sum  much  less  tlian 
the  property  is  worth,  and  at  the  same  time 
negotiates  a  sale  thereof  at  a  fair  price  to  another 
person.  Held,  that  the  principal  is  entitled  to 
recover  from  the  agent  the  difference  between 
what  he  paid  his  principal  and  what  he  received 
on  the  resale,  with  the  same  interest  to  date  of 
judgment  as  he  received  on  the  deferred  pay- 
ments in  the  resale  by  him.  Stoner  v.  Weiser, 
24  Iowa,  485. 

36.  Agents'  apparent  authority  binds  princi* 
paL  Where  the  owner  of  land  desiring  to  sell 
it,  sent  to  an  agent  a  deed  therefor,  duly  signed 
and  acknowledged,  but  the  name  of  the  grantee 
and  amount  of  consideration  left  blank,  with 
private  instructions  as  to  the  terms  of  the  sale, 
and  the  agent  filled  up  the  blanks  and  sold  to 
a  purchaser  without  notice,  contrary  to  the 
terms  of  his  instruction.  Meld,  that  the  sale 
was  binding  on  the  prin^pal,  as  being  witliin 
the  apparent  authority  of  the  agent.  Ou^n  ▼. 
Perry,  25  Iowa,  413. 
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Notice  to  Agent  —  Questions 

34>  Wh^e  the  purohaae-monsjr  for  ra>l 
Mtat*  was,  acoording  tci  agreemeut,  aent  in  the 
care  of  the  vendor'a  agent,  althoug-h  it  never 
reached  the  vendor,  the  Tendee  in  entitled  to 
recoTer  back  said  parclAse-monej'  with  laterest, 
npoa  the  vendor's  failure  to  moke  the  cimvey- 
ance.    ^ktm  v.  Bate*,  26  Iowa,  .'521. 

37>  When  ptiuoipal  bound.  Where  one  ie 
•nthorized  as  ageat  of  another  to  purchase  land 
and  Qi  the  terms  of  payment,  receives  from  the 
vendor  a  title  txind  or  contract,  hia  principal  is 
baand  \iy  tlie  coiiditiune  thi^reof,  as  to  payments, 
and  suit  may  be  maintained  agaioet  him  thereon. 
notwithatandlDg  the  tact  that  the  agent,  with- 
oot  anthoritj,  enecul«d,  in  the  name  of  the 
principal,  notes  for  the  amount  of  such  pa;- 
meutB.    nimt  V.  McDanUl,  S3  Iowa,  406. 

II.  NoTrcK  TO  Agent. 
38.  tfoUce  to  agent.  Notice  to  an  acknowl- 
«d{^d  ngeut  is  notice  to  his  principal.  Wtir- 
burton  et  al.  v.  Laiiman,  2  Q.  Qr.  420 ;  Jonei  v. 
Bamford,  21  Ibid.  217;  Allen  v.  McCalia,  21. 
Ibid.  364. 


39.  Iilmited  authority  as  affecting  tlilrd  par- 
ttas.  The  limited  authoriiy  of  an  ageut  will 
not  control  the  rights  of  third  persons  to  whom 
the  principal  has  so  acted  as  to  induce  thuni  ti 
aasamc  liiat  the  agent  was  vested  with  mort 
general,  or  unlimited  powers.  Keenanv,  Tk 
Miuovri  State  MvtuaZ  Jii».  Co.,  13  Iowa,  138 
and  Rffflri-  v.  tfif  mme.  Ibid. 

40.  The  transfer  of  s  chattsl  by  the  princi- 
pal to  his  agent,  with  authority  to  malts  gpeciiic 
use  thereof,  does  not  empower  the  agent  to 
make  a  sale  to  a  third  person  so  as  to  traosfer 
a  title,  even  when  such  person  becomes  owner  of 
the  same  for  a  valuable  consideration  and  with- 
out notice  of  the  real  ownership.   Fart  v.  WUton, 

a  lowii,  1S3. 

41.  Onna  probandl.  In  an  action  of  replevin 
bj  the  principal  to  recover  the  possession  of 
property  sold  on  a  credit  by  an  agent  acting 
nndec  a  special  authority,  the  oaia  of  showing 
that  the  sate  was  in  accordance  with  the  usages 
of  trade,  and  that  tho  credit  wae  not  unreason- 
able. Ilea  upon  the  defendant,  or  vendee.  Payne 
T.  PatUr,  8  Iowa,  549. 

42.  The  weight  of  evideuce  tending  to  show 
tlie  anthority  of  an  agent  to  sell  the  property 


□  Principal  and  Agent 
of  his   principal,   considered    and    determined. 

43.  When  an  order  waa  given  to  a  firm  of 
warehouiamen,  authorizing  them  to  receive 
from  a  railroad  company  all  goods  belonging  to 
the  drawer,  carried  by  said  company,  after 
wliich  said  firm  waa  dlnsolved,  and  a  new  firm, 
composed  of  a  portion  of  the  members  of  tha 

as  formed.  Held,  that  the  new  Bna 
derived  no  authority  from  said  order  to  receive 
from  the  drawer.  Angle  di  Co,  v.  The 
Miaeitfippi  and  Mieaouri  R.  R.  Co.,  9  Iowa,  487. 

44.  To  bind  a  piincipal  by  the  repreeenta- 
tions  of  a  third  person,  the  agency  of  such  third 

ist  be  shown  otherwise  than  by  proof 
of  his  own  declarations.  Mojilt  v.  Crea^r,  8 
Iowa,  123. 

46.  Bvidance.  A.  as  authorized  agent,  drew 
a  bill  of  exchange  to  the  order  of  B,  for  means 
faroished  his  principal,  C,  in  larrjing  on 
his  business,  appending  to  his  signature  the 
word  "agent,"  withoat  stating  for  whom  he 
was  agent.  Seld,  that  A,  on  being  released  from 
liability  to  B,  became  a  competent  witueas  to 
prove  the  nature  of  tlie  agency  transaction,  and 
IhatforthatparpoBeletteralietWBenhimaod  his 
principal  were  admisaible.  It  wasalso  hr.ldthat 
as  B  advanced  the  means  under  circuni stances 
which  justified  the  belief  that  he  was  renjionsi- 
ble,  and  would  pay  the  amount  advanced  tor  his 
benefit,  he  might  tile  the  bill  of  exchange  for 
cancellation  and  recover  on  the  common  counle. 
T/tunton  *  WM  v.  .Vano,  1  Q.  Qr.  231. 

46.  Actofagent;  setting  apart  of  promissory 
note.  If  an  agent  in  good  faith  set  a[>art  a 
Bum  of  monuf,  or  chose  in  action,  and  treat  it  as 
the  property  of  the  principal,  a  court  of  equity 
will,  at  the  option  of  the  principal,  treat  it  aa 
his  unless  the  paramount  interest  or  lien  of  some 
third  person  intervenes.  Perr}/  v.  Smith  tfi 
LoomU.  15  Iowa.  303. 

47.  In  setting  aside  a  promissory  note  as  the 
property  of  another,  it  is  not  essential  to  indorse 
an  assignment  on  the  instrument.  It  may  be 
done  by  a  separate  writing  or  by  anj-  other  act 
which  shows  clearly  and  unequivocally  that  the 
title  has  passed  from  the  payee  to  the  assignee. 
Ibid. 

48.  Payment  to  agent.  If  a  debtor,  owing 
money  on  a  writlea  security,  pays  to  or  settles 
with  another  as  agent,  it  is  his  duty,  at  Ids 
peril,  to  see  that  the  person  thus  paid  or  settled 
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with  is  in  i)068e8sion  of  the  aecurities.  .  IX  not 
in  -poBaea^an,  the  debtor  muBt  show  that  the 
person  to  whom  he  made  the  payment,  or  with 
whom  he  made  the  settlement,  had  special  au- 
thority or  had  been  represented  by  the  creditor 
to  have  snch  authority.  Tappan  y.  MorMman, 
18  Iowa,  499. 

49.  Fraud  of  agent  The  fraud  of  an  agent 
in  paying  a  claim  is  no  protection  to  the  princi- 
pal, even  though  he  has  settled  with  the  agent 
and  allowed  him  in  full  the  amount  of  said 
claim.  Jioble  v.  Ths  Steamboat  Northern  lUir 
nois,  23  Iowa,  109. 

60.  Apparent  authority  to  agent.  Where  a 
party  gives  another  apparent  authority  as  his 
agent,  he  is  bound  by  the  acts  of  such  agent, 
unless  the  third  person  knew  the  agent's  actual 
authority.  Adams  v.  Boies  db  Barrett,  24  lowa^ 
96. 

61.  Father  and  child.  A  contract  made  by 
an  agent  in  his  own  name,  which  would,  as  be- 
tween the  agent  and  the  party  he  contracted 
with,  bind  the  agent  personally,  may,  neverthe- 
less, be  enforced  by  the  principal.  Darling  v. 
Ifoyes,  32  Iowa,  96. 

62.  Under  this  rule  a  father  may  en- 
force a  contract  entered  into  between  his  minor 
son  and  the  defendant.  Jbid. 

63.  UablUty  of  principal.  The  principal  is 
liable  only  for  the  acts  of  his  agent  done  in  pur- 
suance of  and  within  the  scope  of  his  authority. 
Jones,  KiUh  d  Co.  v.  Torek  d  Co,,  83  Iowa,  246. 

IV.  Questions  betwken  Agent  and  Thibd 

Persons. 

64.  Fersonally  liable.  If  A  drew  a  bill  on  B, 
payable  to  the  order  of  C,  appending  the  word 
"  agent,"  without  stating  for  whom  he  is  agent, 
he  is  personally  liable,  and  is  not  competent  as  a  | 
witDess  to  prove  agency.  Webb  d  Thurston  v. 
Ma/uro,  Mor.  488. 

66.  Alteration  of  contract.  When  an  agent 
makes  a  contract  in  his  own  name,  he  cannot, 
after  his  principal  refuses  to  ratify  it,  make  him 
responsible  by  changing  the  contract  by  signing 
his  name  as  principal  and  his  own  as  agent. 
Lucas  V.  Barrett,  1  G.  Gr.  510. 

66.  XJability  on  written  Instnunent.  Where 
the  name  of  the  principal  and  the  relation  of  the 
agent  is  stated  in  a  note  or  contract,  and  the 
agent  is  authorized  to  make  such  note  or  con- 


tract, the  principal  alone  is  bound  unless  the 
intention  is  clearly  expressed  to  bind  the  agent 
personally.  Baker  et  oLy.  ChamUes,  4  G.  Gr. 
428. 

67.  •— ~  A  paiAy  to  a  contract  should  be  per- 
sonally boand,  unless  hia  agency  is  disclosed, 
bnt  in  deciding  whether  the  apparent  agent  or 
his  principal  should  be  bound,  the  presumption 
is  that  such  agent  intended  to  bind  his  princi- 
pal. Ibid. 

.  68.  —  Where  a  contract  purports  to  be  ex- 
ecuted by  one  in  his  own  behalf,  parol  evidence 
is  not  admissible,  in  an  action  brought  upon  the 
instrument,  to  show  that  In  fact  he  signed  it  as 
an  agent  of  another,  for  the  purpose  of  charging 
the  latter  as  principal.  Following  ffarkins  v. 
Edwards  d  Tamer,  1  Iowa,  462 ;  Davison  d 
True  et  ai.  v.  Tlie  Davenport  Gas-light  and  Coke 
Co.,  24  Ibid.  419. 

69. action  upon  the  special  hkcfM.    But 

it  seems  that  if  the  alleged  principal  in  fact 
received  the  consideration,  and  the  benefits  of 
the  contract  inured  to  him,  then,  in  equity  at 
least,  an  action  might  be  maintained  against 
him  upon  the  special  facts  of  the  case.  Ibid. 

60.  Where  the  name  of  the  principal  and  the 
relation  of  the  agent  is  stated  on  the  note  or 
contract,  and  the  agent  is  authorized  to  make 
such  note  or  contract,  the  principal  alone  is 
bound  unless  the  intent  to  bind  the  agent 
personally  clearly  appears.  Ibid. 

61.  The  question  of  liability  does  not  turn 
generally  upon  the  form  of  the  signature,  but 
upon  the  fact  whether  the  relation  of  principal 
and  agent  is  fairly  disclosed  upon  the  face  of 
the  paper.  Ibid. 

62.  An  instrument  read  as  follows :  "  We, 
the  undersigned,  agree  to  pay  to  the  steamboat 
"  Badger  State,'*  or  whatever  person  or  persons 
shall  show  themselves  legally  entitled  to 
receive  the  same»  whatever  may  be  found  due 
as  general  expense  or  average,  on  a  certain  lot 
of  damaged  g^oods,  which  was  recovered  from 
said  boat ;  said  goods  being  the  same  or  certain 
lot  that  was  on  board  the  said  **•  Badger  State  " 
when  she  sank  in  the  Des  Moines  river,  near 
Ottumwa,  on  the  17th  day  of  May,  185^  and 
shipped  by,  and  insured  in,  open  policies  of 
Messrs  Cleghom,  Harrison  &  Co.  and  J.  W.  Rosa 
on  account  of  G.  and  J.  Hackett  of  Indianola, 
Iowa,  and  now  marked  C.  and  J.  Hackett,  Dud- 
ley;"  which  instrument  was  signed  "  Edwarda 
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ft  Turner,  agents,  Franklin  Marine  and  Fire  In- 
florance  Company,  New  York,  and  on  wiiich  suit 
was  brought  against  the  insurance  company 
and  Edwards  &  Turner,  it  was  held,  that  Ed- 
wards &  Turner  could  not  ^  charged  on  the 
face  of  the  contract  and  were  not  personally 
liable.  ScMrJdns  v.  Edtoards  db  Turner,  1  Iowa, 
428. 

63.  Ag«nt  responafble  when  acting  for  cor- 
poration not  existing.  When  the  grantors  pur- 
port to  execute  a  deed  containing  covenants  as 
the  officers  and  agents  of  a  banking  corporation 
which  has  no  legal  existence,  they  are  person- 
aUy  liable  under  the  coyenants  of  the  deed. 
AUen  y.  Pegram  et  al,,  16  Iowa,  168. 

V.    QUSaTIONS    BBTWBEN  PbINCIFAL    AND 

Agbnt. 

64.  An  agent  suing  in  his  own  name  is  not 
in  a  position  to  assert  or  protect  the  rights  of 
his  principal.    Afclfortan  y.  Akers,  24  Iowa,  370. 

66.  Presumption  when  agency  is  not  dis- 
closed. Where  a  party  contracts,  the  legal  pre^ 
aumption  is,  that  he  binds  himself  personally, 
unless  it  is  shown  affirmatiyely  that  he  acted 
and  promised  for  a  principal.  GurU  y.  ScoUb 
and  Turner 1 1  Iowa,  471. 

66.  Parties.  A  person,  who  acts  as  the  mere 
agent  of  another  in  a  transaction  ought  not  to 
be  made  a  party  to  a  suit  unless  he  is  charged 
with  fraud  in  the  transaction.  He  has  no  inter- 
est ,in  the  suit,  and  the  other  parties  haye  a 
right  to  his  testimony.  Lyon  y .  Tews,  8  Iowa,  79. 

67.  Conversion:  demand.  When  an  agent 
renders  an  account  to  his  principal  of  a  sale  of 
property  made  on  commission,  he  is  not  liable 
in  an  action  for  the  money  in  his  hands  be- 
fore a  demand  for  the  money  or  instructions  to 
make  a  remittance.  Haas  y.  Damon,  9  Iowa, 
589. 

68.  Bzohange  of  property.  When  an  agent 
exchanges  property  intrusted  to  him  to  sell  on 
commission  for  other  property,  he  is  liable  to 
the  owner  for  the  yalue  thereof,  and  the  owner 
may  maintain  an  action  therefor  without  show- 
ing a  demand  for  a  return  of  the  property,  or  for 
an  account.  Ibid, 

69.  Delegation  of  authority.  While  the  au- 
thority of  a  factor  or  an^igent  cannot  be  dele- 
gated, a  principal  may  confer  the  power  of  dele- 
gation or  substitution,  either  expressly  or  im- 
pliedly ;  or  may,  after  delegation  by  the  agent, 
ratify  or  confirm  the  same  in  such  manner  as  to 


make  the  sub-agent  responsible  directly  to  the 
principal ;  but  the  fact  that  the  principal  knows 
that  a  sub-agent  or  factor  will  be  employed  does 
not  relieye  the  liability  of  the  agent  to  the 
principal.  Loomis,  Conger  db  Co.  y.  I^mpean, 
18  Iowa,  533. 

70.  When  the  employment  of  a  sub-agent  is 
necessary  to  the  transaction  of  the  businees  of 
the  principal,  if  the  agent  makes  a  fit  and  suit- 
able selection  he  is  not  responsible  to  the  prin- 
cipal for  his  acts.  Ibid, 

71.  Oompensation.  When  the  agent  is  guilty 
of  such  fraud  upon  the  principal  in  the  tranaao^ 
tion  of  the  business  of  his  agency  as  to  compel 
the  principal  to  resort  to  litigation  to  protect 
his  rights,  the  agent  forfeits  his  right  to  com- 
pensation for  services ;  but  this  does  not  extend 
to  moneys  paid  to  third  persons  for  their  seryi- 
ces.     Vennum  v.  Gregory,  21  Iowa,  826. 

72.  8atis£Eiction  of  mortgage  for  less  than 
due.  If  an  agent,  receiving  compensation  from 
his  principal,  satisfies  by  mistake  a  mortgage, 
which  he  is  authorized  to  collect,  for  a  less  sum 
than  is  actually  due  thereon,  he  is  liable  to  his 
principal  for  the  deficiency.  Kempker  y.  BMyer, 
29  Iowa,  274. 

73.  ._ Where  the  agent,  in  a  case  of  this 

character,  pays  tO  his  principal  the  defidencj  for 
which  he  is  liable  to  him,  as  above  stated,  he 
may  re-imburse  himself  by  a  recoyezy  against 
the  debtor  in  an  action  therefor.  JduZ. 

74. In  the  absence  of  proof  to  the  eon- 

trary,  and  under  the  circumstances  of  the  case, 
the  agent  in  the  present  instance  was  presumed 
to  be  an  agent  for  compensation.  Ihid. 

VL  Katipication. 

76.  Ratification.  The  consent  of  the  princi- 
pal to  acts  of  the  agent  in  violation  of  his  in- 
structions, will  not  be  inferred  until  circum- 
stances are  shown  as  foundation  for  such  infer- 
ence. Bobinaon  v.  Choline,  9  Iowa,  91 ;  Bailey 
V.  Harris,  8  Ibid.  381. 

76.  After  ratification.  A  principal  cannot, 
after  the  ratification  of  a  contract  made  by 
another  as  his  agent,  avoid  the  contract  on  the 
ground  that  it  was  made  without  authority. 
Bell  V.  Byerson  dh  Barlow,  11  Iowa,  283. 

77.  The  conduct  of  the  principal  will  not 
be  construed  as  a  ratification  of  a  bond  executed 
by  an  agent,  when  it  does  not  appear  that  at 
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Oi«  time  he  bad  knovledge  of  the  existence  ot 
the  boDd.  Tidieek  A  Svrn»  t.  £k«,  18  Iow«, 
914. 

7B.  The  Mithatlty  to  pmohaM  real  estate 
doee  not  Cftrry  with  tt  the  power  to  *ell  Uie 
same  \  and  an  exchange  <A  real  estate  bj  ageats, 
withoat  authority,  can  become  valid  onlf  by  a 
ntificatioD  bj  the  prtndpal,  with  fall  knowl- 
edge of  the  facts.  Toi  t.  BmtHa,  IQ  Iowa, 
C91. 

79.  RaUfioaUon  by  a  grant**  ot  the  on- 
antyiorized  acts  ot  an  agent  In  accepting  a  con- 
Teyance  of  real  estate  in  payment  of  a  debt. 
when  made  before  any  liena  in  favor  of  other 
creditors  attach,  renders  the  conveyance  coni' 
plete  and  valid.  Lampson  it  Poioera  v.  Arnold, 
19  Iowa,  471), 

eo,  A  principal  who  wislies  to  avail  him- 
lelf  of  the  act  of  an  agent,  withoat  authority, 
must  ratify  all  liis  actu  aa  such  ;  but  the  acts  of 
an  agent,  within  the  scope  of  the  speciGc  and 
limited  powers  with  wliich  ha  is  vested,  are 
valid,  aud  are  not  affected  by  nnauthorized  acts. 
Davenport  Sunngi  Fund  and  Loan  Atfoeiaiion 
V.  jTAa  Jibrth  American  Fire  Jtm.  Oj.,  16  Iowa, 
74. 

81.  Ratification  equivalent  to  previoos  aa< 
thority.  Qenerally  the  ratification  of  an  act 
ot  au  agent  has  the  same  effect  as  a  previous 
authority.  Whiting,  Otuhler,  v.  Tlu  Weitem 
Btoiie  tV.,30Iowa,  .^M. 

82.  Taoit  ratification.  Tlie  anthority  of  an 
agent  may  be  iuferrHd  from  the  principal's  fail- 
ure to  complain  ot,  or  affirm,  the  agent's  act. 
FhrwfU  V.  Howard,  26  Iowa,  381. 

83.  Fnblio  officer.  Where  a  public  officer 
loaned  the  scbuul  money  of  the  estate  withoat 
authority  of  law,  and  took  mortgages  from  the 
borrowers  to  secure  such  losos,  it  was  held 
competent  tor  the  State  to  so  far  ratify  the  nn- 
aathorized  acts  aalo  avail  itself  ot,  and  enforce, 
the  securitiea  thus  takea,  not  only  aa  against 
the  mortgagors,  but  as  against  subsequent  pur- 
chasers and  incumbrancers.  Tks  State  v,  Shaui, 
as  Iowa,  67. 

84.  Estoppel  of  principal.  \Miile  the  gen- 
eral rule  is  recognized  tliat,  if  the  purchaser  of 
property,  who,  it  is  claimed,  rtlied  upon  the 
repreaeotationB  of  the  seller,  sliall  receive  and 
pay  for  it  after  he  has  learned  that  sucb  repre- 
Beolations  were  false,  he  will  be  estojiped  from 
afterward  claiming  damages  on  account  of  such 
false  representation ;   it   Is,  nevertheless,  held. 
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90.  DedarationB  by  an  agent  with  limited 
powers,  not  made  at  the  time,  nor  respecting 
the  subject-matter  in  controversy,  cannot  bind 
the  principal,  especially  where  those  declara- 
tions were  of  a  vague,  indefinite  character,  and 
in  conflict  with  testimony  of  a  higher  and  more 
direct  character.    Lucas  v.  Barrett^  1 GF.  Or.  511. 

91.  Res  gestce.  To  render  the  declarations 
of  an  agent  admissible  in  evidence  to  bind  his 
principal,  they  must  have  been  within  the  scope 
of  the  agency,  and  made  during  the  continu 
ance  of  it,  in  respect  to  the  transaction  then  de- 
pending. Subsequent  declarations  are  not  part 
of  the  res  gestcs  and  are  not  admissible.  Sweat- 
land  V.  lUiTwis  db  Mississippi  Telegraph  Co.,  27 
Iowa,  483. 

92.  To  render  the  declarations  of  an  agent 
admissible  in  evidence,  they  must  be  shown  to 
have  been  made  in  respect  to  a  matter  within 
the  scope  of  his  employment,  and  when  engaged 
in  the  business  of  his  principal.  An  authority 
to  make  an  admission  is  not  necessarily  to  be 
implied  from  an  authority  previously  given  in 
respect  to  the  thing  to  which  the  admission 
relates.     Osgood  v.  Bringliolf,  32  Iowa,  265. 

93.  The  declarations  of  an  agent,  made  while 
executing  the  purpose  of  his  agency,  are  admis- 
sible against  his  principal.  Howe  Machine  Co. 
V.  Snow  et  al.,  82  Iowa,  433. 

94.  A  oonversation  between  an  agent  and  a 
principal  is  admissible  for  the  principal,  when 
it  is  offered  for  the  purpose  of  showing  the  ex- 
tent or  character  of  the  principal's  knowledge 
of  an  unauthorized  transaction  by  the  agent,  at 
the  time  of  an  alleged  ratification  of  the  same. 
Davenport  SaviTigs  Fund  and  Loan  Association 
V.  The  North  American  Fire  Insurance  Co.,  16 
Iowa,  74. 

96.  Bvldence  to  establish  agency.  The  tes- 
timony of  a  witness  that  he  was  acting  as  agent 
for  his  alleged  principal,  in  respect  to  a  certain 
transaction,  carries  with  it  the  inference  that  he 
was  so  acting  as  their  authorized  agent.  HaU  v. 
The  ^tna  Manufacturing  Co.,  80  Iowa,  215. 

96.  Agent's  acts.  In  determining  the  ques- 
tion whether  a  person  alleged  to  have  acted  as 
agent  for  another  was  authorized  so  to  act,  the 
manner  in  which  he  acted,  though  not  sufficient 
alone  to  establish  the  fact  of  agency,  may  be 
considered  for  that  purpose  in  connection  with 
his  testimony  and  the  other  facts  submitted. 
Ibid. 
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I.  When  thb  Relation  Exists,  968. 

II.  X4IABIZ.ITT  OF  SXJBBTT,  968. 

IIL  Rights  and  Remedies  of  StrBBTT,969. 

TV.  DiBGHABOB  OF  SUBBTT. 

a.  OeneraUy,97(k 

b.  Extension  of  time,  971, 

c.  Notice  under  the  statute  to  proceed 

agaimt  the  debtor,  973. 


I.  When  the  ReIiATIon  Exxbts. 

1.  When    relationship     may    be    shown. 

When  the  obligation  of  one  party  as  surety 
only  does  not  appear  upon  the  face  of  the 
note,  it  may  be  shown  aliunde;  and  by  parol ! 
and  a  creditor  cannot  violate  the  duties  which 
a  knowledge  of  the  fact  of  suretyship  imposes 
upon  him,  notwithstanding  it  does  not  appear 
upon  the  face  of  the  note.  Chambers  v.  Cochr 
ran  &  Brock,  18|Iowa,  159 ;  Piper  v.  Newcomer  <fe 
Cawf^tHl,  25  Ibid.  221 ;  Lauman,  Hedge  db  Co.  v. 
Nichols,  15  Ibid.  161 ;  KeOe^Y.  Gillespie,12  Ibid. 
55. 

2. Judgment.     A    judgment    does    not 

abrogate  the  relation  of  suretyship  between 
the  parties  and  the  duties  of  the  creditor  with 
reference  thereto.  Ibid, 

3.  Oo-makem.  Where  G.  executed  a  note 
to  v.,  who  indorsed  it  to  W.,  after  which  all 
the  parties  executed  a  new  note  to  H.,  for 
money  borrowed  by  G.  to  pay  the  note  held  by 
W.,  it  was  h^ld,  that  the  presumption  was  that 
W.  was  the  surety  in  the  new  note  of  G.  and  V. ; 
that  it  was  competent  to  show  an  agreement 
between  V.  and  W.  to  become  the  sureties  of  G. 
White  V.  Van  Horn,  19  Iowa,  189. 

II.  Liability  of  Subett. 

4.  The  UabiUty  of  the  surety  is  dependent 
upon  that  of  the  principal ;  and  where  the 
principal  has  been  adjudged  liable  in  the  action 
to  which  the  sureties  are  not  parties,  it  prima 
fade  establishes  the  liability  of  the  sureties, 
but  the  sureties  may  impeach  such  judgment 
for  fraud,  collusion,  or  mistake.  Cfiarles  v. 
Hoskins,  14  Iowa,  471. 

6.  Seooxities  taken  by  him  from  principaL 

When  a  debtor  has  given  any  pledges  or  secur- 
ity to  his  surety,  the  creditor  is  entitled  to  the 
benefit  of  the  same,  and  may,  by  proceedings 
commenced  in  equity,  before  the  surety  has  sur- 
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lendered  or  discharged  the  same,  sabject  them 
to  the  payment  or  discharge  of  his  debt.  Bankin 
et  al.  y.  WiUey  et  ai„  17  Iowa,  468. 

6.  Abioliite  UablUty.  The  general  rule, 
that  a  discharge  of  a  principal  releases  the 
surety,  does  not  apply  when  a  person  sui  jur%9 
guarantees  the  obligation  of,  or  becomes  surety 

«  for,  a  married  woman,  minor,  or  other  person 
incapable  of  contracting.  Jane$T.  OrotthtoaiUe 
et  ux.,  17  Iowa,  898. 

7.  Merger.  A  proceeding  and  decree  to 
foreclose  a  mortgage  against  the  principal 
maker  of  a  note,  the  sureties  not  being  parties, 
does  not  merge  the  note  as  to  the  sureties, 
unless  an  amount  sufficient  to  pay  the  same  is 
realized  by  the  foreclosure.  A  separate  action 
may  be  maintained  against  one  of  the  sureties 
for  the  balance  remaining  unpaid.  The  Couniy 
of  IhUmque  for  the  tue  of  the  School  Fund  t. 
Koch,  17  Iowa,  2^. 

8.  Laches  of  creditoi;.  A  Judgment  credi- 
tor is  not  bound  to  sue  out  an  execution  in 
order  to  preserve  his  rights  against  the  surety 
(unless  when  requested  so  to  do  in  writing), 
although  such  omission  results  in  the  loss  of  a 
lien  on  ihe  property  of  the  principal.  Aliter, 
where  he  voluntarily  surrenders,  without  the 
consent  of  the  surety,  an  actual  lien,  or  with- 
draws, to  the  surety's  prejudice,  an  execution 
after  actual  levy.  Ohcmbere  v.  Coehran  db 
Brock,  18  Iowa,  159 

III.  Rights  and  Rbmbdibs  of  Subbty. 

9.  Rights  of  surety  to  oontclbatlon.  When 
one  of  two  -sureties  pays  money  for  their 
principal,  a  right  of  action  accrues  to  him 
against  his  co-surety,  for  his  proportion  of  the 
money  so  paid,  from  the  time  of  payment, 
without  demand  or  notice.  Wood  v.  Perry,  9 
Iowa,  479. 

10.  Moneys  improperly  received.  C.  re- 
covered a  judgment  against  J.  W.  M. ;  execution 
was  delivered  to  H.,  sheriff,  and  was  levied  by 
H.  upon  a  certain  county  order ;  the  order  was 
turned  over  by  H.  to  C;  afterward  one  D.  W. 
M.  recovered  against  H.  and  his  sureties  the 
amount  of  the  order  so  delivered.  This  judg- 
ment was  paid  by  the  sureties  alone.  Held : 
1.  That  the  sureties  can  maintain  an  action  di. 
rectiy  against  C.  for  the  amount  of  the  warrant ; 

*  2.  That  the  sureties  could  have  their  joint  action 
to  recover  said  sum.  Skiff  et  al.  v.  Oroee,  21 
Iowa,  469. 
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Rights  and  Bemedies  of  Surety—  Discharge  of  Surety  — GFenerally. 


creditor  from  showing  it  to  be  fraadalent. 
Pratt  V.  Oreen,  25  Iowa,  89. 

16.  When  a  debt  is  paid  by  a  inretj,  a 
court  of  equity  will  subrogate  him  to  all  the 
rights  and  interest  of  the  creditor  in  collateral 
securities  belonging  to  the  debtor.  Sears  y. 
Laforce  et  cU.,  17  Iowa,  478. 

16.  — —  collateral  rights.  The  equity  of 
sureties  to  subrogation  extends  not  only  to  the 
rights  of  the  creditor  as  against  the  principal, 
but  to  all  collateral  rights  of  the  creditor 
respecting  the  debt  which  the  sureties  pay. 
The  Oity  of  Keokuk  y.  Love  et  al„  81  Iowa,  119. 

17.  extent    of     subrogation;    set-oft 

Where  the  sureties,  in  the  action  of  the  credi- 
tor against  them,  plead  and  haye  allowed  a  set- 
off to  part  of  his  demand,  their  right  of  subro- 
gation is  not  limited  to  the  amount  of  the  judg- 
ment against  them  for  the  balance,  but  extends 
to  the  whole  amount  of  the  creditor's  claim. 
Ibid. 

18.  where  suretiea  have  not  paid  debt. 

Where  sureties,  who  are  claiming,  in  a  court  of 
equity,  the  right  to  be  subrogated,  haye  not 
paid  the  claim  of  the  creditor,  the  court,  in  the 
exercise  of  its  equitable  power  to  declare  future 
rights  and  duties,  should  order  that  the  sureties 
be  subrogated  to  the  rights  of  the  creditor,  when 
they  shall  haye  paid  the  debt  of  the  principal. 
I  bid. 

19.  right    of    action:    attachment    A 

surety  on  a  promissory  note  cannot  maintain  an 
action  or  attachment  proceeding  against  the 
principal  until  maturity  of  the  note  and  pay- 
ment thereof  by  him.  Payment  of  the  note 
subsequent  to  the  commencement  of  the  action 
will  not  suffice.  Dennieon  y.  Soper  et  ail.,  88 
Iowa,  183. 

20.  Proceedings  alter  gubrogatloQ.  When 
sureties  are  subrogated  to  the  right  of  a  credi- 
tor in  a  claim  against  the  estate  of  the  principal 
debtor,  filed  by  such  creditor,  they  may  proceed 
in  the  county  court,  upon  a  proper  showing  of 
the  facts,  and  in  their  own  name,  to  secure  an 
allowance  and  payment  of  the  demand,  as  of 
the  class  to  which  it  belonged  by  reason  of  the 
original  filing.  BraugJit  y.  Orifflth  db  MoGlea^, 
16  Iowa,  26. 

IV.   DlSCHABQE  OF  SURBTT. 

a.    GeneraUy, 

21.  Novation:  discharge  of  snrety.  The 
noyation  of  a  debt,  without  the  knowledge  of  a 


surety,  diflcharges  the  liability  of  such  surety. 
Glower  y.  HaUoway  6<  a2.,  18  Iowa,  164. 

22.  nniad:  raoordlng  mortgage  The  fail- 
ure of  a  mortgagee  to  have  a  mortgage  recorded 
is  not  (in  the  absence  of  any  stipulation  to 
record),  per  $e,  a  fraud  upon  the  right  of  a 
surety  of  the  mortgage  debt.  Horseman  y. 
Todhunter  et  al.,  13  Iowa,  380. 

28.  Joint  maken  as  suroties.  In  an  action 
on  a  promissory  note,  by  an  indorsee  against 
the  seyeral  makers  thereof,  any  defendant  may 
show,  by  way  of  defense,  that  he  joined  in  the 
execution  of  the  note  as  security  only  for  one 
of  the  other  makers,  |Lnd  that  that  fact  was 
known  to  the  plaintiff,  either  at  the  time  he 
took  the  note,  or  before  the  maturity  of.  the 
same,  and  that,  with  this  knowledge,  without 
the  consent  of  such  sureties,  and  for  a  yaluable 
consideration,  he  extended  to  the  principal  time 
for  the  payment  thereof.  Lauman,  Hedged  d 
Oo,  y.  Nichols  et  al.,  15  Iowa,  161 ;  following 
KeUey  y.  Oiilespie,  12  Ibid.  55. 

24.  When  Judgment  should  be  enjoined. 
Where  an  action  was  brought  against  a  sheriff 
and  the  sureties  on  his  bond,  and  the  sureties 
answered  severally ,  and  judgments  were  recov- 
ered against  them,  after  which  there  was  a  trial 
of  issues  joined  between  the  plaintiff  and  the 
principal  on  the  bond,  and  a  verdict  was  re- 
turned, and  a  judgment  was  entered  in  favor  of 
such  principal,  it  was  held  that  a  court  of  equity 
should  perpetually  enjoin  the  enforcement  of 
the  judgments  against  the  sureties.  Ames  v. 
Maday  et  al,  14  Iowa,  381. 

26.  Merger  of  security.  When  the  rents 
arising  from  certain  property  were  pledged  to 
the  surety  for  the  payment  of  the  debt,  and  the 
surety  afterward  became  invested  with  the 
legal  title  to  the  property,  it  was  held  that  the 
pledge  was  merged  and  could  not  be  asserted 
by  the  creditor.  Rankin  et  al,  v.  WiUey  et  al., 
17  Iowa,  468. 

26.  Judicial  levy  and  sale.  A  sale  of  real 
estate,  which  was  not  the  property  of  the  de- 
fendant, under  execution,  and  permitting  the 
sale  to  remain  uncanceled,  the  plaintiff  having 
no  knowledge  of  the  defect  in  the  title,  will  not 
discharge  a  surety  who  has  not  relied  upon 
such  apparent  satisfaction  and  surrendered  se- 
curities, or  failed  to  take  security  while  the 
principal  was  solvent,  or  been  otherwise  prej- 
udiced by  reason  thereof,  or  where  such  sale 
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yne  induced  bj  fmodalent  repreeentatloQe 
made  by  or  with  tlie  knowledge  of  Bach  saretj. 
(^ambtn  t.  (h^ran  4b  Brock,  IB  Iowa,  1S9. 

21.  nw  gMtaral  rata  !■,  that  whatever  dia- 
chai^ee  the  priacipal  dlachargea  the  saret;. 
Mid.  But  thiB  does  not  apply  where  the  Buietj 
la  for  a  feme  covert,  infant  or  other  person  Inca- 
pable of  contTBctiog.    Jonei  t.  OrottAwtile,  17 

38.  Abandonment  of  ]aT;;i*Ia»Mofituot7. 
Abandonment  of  the  levy  of  an  execation  upon 
property  of  the  principal  debtor,  without  the 
consent  of  the  suretj,  discharges  the  surety  pr» 
fcwifci.  SAerraden  t,  Parker,  24  Iowa,  28 ;  Oham- 
S«M  T.  Cochran  *  Broek.'lS  Ibid.  160. 

29.  Batoppal  Ot  oredltor.  Where  a  person 
leaving  the  Stats  placed  a  lot  of  notes  in  the 
hands  of  his  son  for  collection,  it  was  held,  that 
this  constituted  the  latter  his  agent  respecting 
all  matters  properly  connected  with  the  pur- 
ipose  of  the  agency;  that  notice  to  snch  agent, 
by  a  surety  on  one  of  the  notes,  to  proceed 
against  the  maker,  was  eqalvaleat  to  notice  to 
the  principal,  and  that  a  statement  by  snch 
agent  to  the  sarety  that  the  debt  was  paid,  and 
that  be  need  give  bitnself  no  further  troabla 
respecting  it,  estopped  the  principal  from  after- 
ward proceeding  on  the  note  against  the  surety. 
Th<M-nlmrg  t.  Madren,  83  Iowa,  380. 

30^  Eb^sora  of  the  name  of  a  tturetjr. 
Where  the  piimnpale  and  three  sureties  signed 
a  promissory  note,  after  which  and  before 
delivery  by  an  arrangement  between  the  prin- 
cipals and  the  surety  who  first  signed  the  note, 
his  name  was  erased  therefrom  without  the 
knowledge  or  consent  of  the  other  sureties,  and 
the  note  was  then  delivered  to  the  payee  in  a 
condition  which  showed  npon  its  face  that  the 
name  of  the  surety  who  first  signed  the  same 
had  been  erased,  whereupon  the  note  »aa 
received  with  knowledge  of  the  relatiou  of 
principal  and  surety  existing  between  the 
makers.  It  waa  held :  1.  That  the  discharge  of 
the  surety  released  the  co-sureties  who  signed 
the  note  when  hie  name  was  upon  it.  2.  That 
the  payee  received  the  note  under  circumstances 
which  would  put  a  reafionably  prudent  man 
upon  inquiry,  and  was  charged  wilh  knowl- 
edge of  the  rights  of  the  co-sureties.  MoCramer 
V.  Tfumpaon  et  nl.,  31  Iowa,  344. 

31. cutting  off  tlie  name  of  one  snrety 

to  a  promissory  note,  without  the  consent  of  the 
other,  by  the  payee,  after  the  execution  of  llie 
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upon  hla  pajing  the  aBUiiooa  intereat  orl^nall7 
mgreed  opon  and  accmed,  wm  Inaiifflcieiit   to 
.    release  the  Borety,  Ibid. 

39.  Dday:  huolTsnoy  of  prliioIpaL  Hera 
delay  in  Buin|{  the  prinidpal,  thoagh  followed 
bj  his  InaolTency,  wilt  not  diicharge  the  HarO' 
Uee.     Davit  t.  Graham  el  at.,  29  Iowa,  514. 

40.  Bseaipt  of  advance  Imtaraateai  matured 
note.  Whether  the  reception  of  interest  In 
advance  upon  a  note  past  due  is  prifna  /a«w 
eridenoe  of  a  valid  contmct  to  ^ve  time  of  pay- 
ment, which  will  disoharge  the  snrety,  qii«r». 
Ibid. 

41>  But,  If  BO,  the  rule  cannot  apply  where 
it  would  defeat  the  dear  intention  of  the  parties 
to  the  ooDtnry.  Ibid, 

43.  While  an  agreement  to  eitend  the  time 
of  payment  to  the  piinoipal,  which  will  operate 
to  release  the  Buretiea,  may  be  implied  from  cir- 
emuatancea,  as  well  as  expressly  shown  the  otwt 
in  either  t^  is  on  the  sureties.  Ibid. 

43.  An  agreement  to  extend  time  of  payment, 
which  does  not  debar  the  holder  from  proceeding 
against  the  principal,  is  insuSdent  to  discharge 
tlie  sureties.  1  bid. 

e.  Notice  un(I«r  Hit  itatutt  tcproeMd  againit 

44.  NoUoe  to  proceed  against  prlndpaL 
The  notice  required  to  be  given  by  a  surety  to 
the  holder  of  a  promiSBory  note,  to  proceed  hy 
■alt  against  the  prlndpat,  mast,  in  order  to  re- 
lease the  surety  from  liability,  in  case  of  the 
Bnbseqnent  insolvency  of  the  prindpal,  be  in 
writing.*    8Umm  v.  CampbtU,  6  Iowa,  S3B. 

46.  A  note  from  the  ■nrat^  to  the  payee  of 
a  note,  demanding  only  that  the  payee  shall 
oommenoe  an  action  against  the  principal,  Is  not 
Boffldent,  under  the  statnte,  to  discharge  such 
•nrety,  if  the  creditor  neglects  or  refusea  to 
comply  with  the  demand.  Hili  v.  Shtrman,  10 
Iowa,  360. 

46.  To  be  disoharged,  must  sfaioUy  com- 
ply with  the  statute.    A  surety  seeking  to  die- 


*Tbe  following  are  tbe  BeotioDslu  tbe  Revig- 
ion.  1860,  authorizing  sureties  to  notify  tbe 
principal  to  prooeed  against  the  debtor. 

The  figures  lu  pareiitbases  denote  the  seotioi- 
bearliit;  on  the  same  subject  in  tbe  Code  of 
IS'il.   Th^arerepilutedasBectlon  Z108,  ct  seg., 


surety  for  Boother  tor  the  payment  of ,  ., 

perforrnano^^of  ^r^otber  oontracUn  writing  appre- 


hends that  his  priDolpal  ta  i 


parinarBntty  from  i 


charge  himself  from  liability  on  a  promissory 
note,  in  the  method  provided  by  dupter  7S  of 
the  Bevision  o(  1860,  maet  comply  folly  irith 
the  requirements  of  the  statnte.  Ibid. 

47.  Under  the  atatate  tbe  payee  or  holder 
of  a  note  may,  upon  receiving  proper  noUce 
from  the  surety,  elect  to  either  sue  on  the  Dot" 
himself,  or  permit  the  surety  to  do  so.  Ibid. 

48.  ZMsohaige  of  surety  hy  notloe  to  oredl- 
tor.  When  the  surety,  under  Rev.,  gg  1819 
and  1830,  notified  the  creditor  to  sue,  or  permit 

to  sue  In  tbe  creditor's  name,  and  the 
creditor  neither  sned  nor  gave  the  permlsdon 
within  ten  days,  TulA,  that  the  surety  was  dis- 
charged. Firit  National  Bank  ly*  Nmton  y. 
Smith,  29  Iowa,  £10. 

49.  Apprehension  at  prlnclpal>i  InBolTenoy. 
The  apprehension  of  the  surety,  under  Rev., 
g  1816.  is  not  an  issuable  fact.  Ibid. 

50.  Official  relation  between  surety  and 
dreditoTi  It  makes  no  diSbrence  that  tbe  sarety 
and  creditor  are  officially  related.  Accordingly, 
it  was  Jidd,  that  a  director  and  stockholder  in  a 
hank    waa    exonerated   as    against   the   banlc 

iba. 

Sli  Joint  maker:  mietyship  shown  ali- 
unde. It  may  be  shown  by  evidence  iMunde 
that  one  who  is  apparently  a  joint  maker  of  a 
promissory  note  is  in  fact  a  surety ;  and  he  ti 
entitled  to  all  the  benefits  of  Rev.,  gg  1819, 
1830.  Piptr  V.  Neatomtr  A  Can^AeU,  SS  Iowa, 
321. 


PBOBATB  COURT. 

See  Coubt;  Bxeoutobs  anp  ADimriSTiiA- 
TOBs  \  GnARDiAi)  Ain>  Wabd  ;  Will. 


L  All  process  issued  by  the  derk  of  any  dis- 
trict court  must  bear  test  In  the  name  of  tbe 
clerk,  but  the  signsture  may  be  regarded  as  a 
part  of  the  teat,  and  where  referred  to  in  the 


ig  the  contract.  It  a  right  of  action  has 


It  in  such  creditor's 


therefor,  and  si 
diacharged. 


PROCESS  — PROMiai 


Wlien  Prooeu  should  b«  Directed  to  the  Co 


teal  u  "  wttnesa  1U7  hRod/'it  U  Buffldent.vlth- 
oat  tepeftting  the  name  in  the  body  of  the  teat. 
Salt  V.  Park*,  4  Q.  Gr.  BO. 

3.  When  prooe«*  ihoold  ba  dlrootsd  to  tha 
ooronor.  When  It  U  shown  that  the  ahellff  U 
Ml  Improper  person  to  serve  proceBs,  bj  reasoD 
of  his  paiUalltj.  prejudice,  oonaangQlnitj,  or 
InteTMt,  the  process  shoald  be  directed  to  the 
coroner,  dtrren*  v.  BaMiffa,  S  lona,  809 ;  JUnoU 
V.  Vinaj/ard,  11  Ibid.  90. 

3.  In  Buch  K  case  the  depDij  sheriff,  b?  ressoa 
of  his  relation  to  his  priodpal,  is  eqoally  dia- 
qualified  with  him,  Mnolt  y.  Viii^ard,  11 
Iowa,  90. 

4.  Bat  where  the  sheriff  is  slch,  absent  from 
the  eonntf,  or  preveated  from  acting  in  any 
WBjr  not  permanentlf  dlsqualifjlng  him.  It  mar 
he  served  hj  his  depot/,  it  he  haa  one ;  and  In 
such  a  case  it  is  Improper  to  direct  it  to  the 
coroaer.  Ibid. 

6.  Spedal  ooroner.  When  bolh  sheriff  and 
coroner  are  disqaaliGed,  abufint,  sick,  or  other- 
wise prevented  from  acting,  tho  clerk  shoald 
appoint  a  special  coroaer.  Ibid. 

6.  Tlia  writ  may  be  directed  to  such  bpedal 
appointee;  or  if  the  writ  has  already  iasaed 
before  the  dlaqual  IB  cation   ia  Icnowii,  the  ap- 
pointment and  reason  for  It  may  be  indorsed 
the  Imck,  or  anncxfld  to  it.  Ibid. 

7.  The  certificate  or  appointment  need  not 
cotitaiu  the  oath  of  such  appointee.  Whether 
it  need  refer  to  it  in  any  way,  qtttrt.  Tbid. 

8.  Showing  for  speolal  appointment.  Where 
the  clerk  in  hia  appointment  certified  that  it 
had  bKpn  aboirn  to  hira  by  affldavii  that  there 
wflH  "  no  ahf-Tlff.  deputy  aheriff.  or  corone 
the  coanty  seal  of  the  ctmiily.nar  in  the  conn^, 
competent  to  eerve  attaclinient  proceas  in 
suit  1  but  tbut  they,  and  each  of  them,  arq 
absent  from  the  county  Beat,  and  that  several 
mllea  additional  travel  would  ba  necessary.  In 
order  to  serve  the  process  of  attachment  afore- 
said, by  the  said  officers."  I/ild,  that  the  show- 
ing was  insufficient,  and  the  appointment  was 
invalid.     Curreni  v,  Jiatdife,  9  Iowa.  309. 

9.  To  render  service  or  procosa  by  a  coron 
valid,  the  partiality,  prejudice,  consanguinity 
interest  of  the  sheriff,  either  aa  a  party  to  the 
action,  or  otherwise,  must  be  made  reasonal 
manifest  by  the  record.  Deurd  v. Smith,  9  lo' 
60. 

10.  Abase  of  piocata:  fraud.  Alevyon  prop- 
erty, effected  by  fraud  or  violence  practiced  by 
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PROTUUT. 
Bm  Saas,  NoTXB  ahd  Chsokb  ;  EnpEircE. 


FUBZJOATKIM  OF  I.AWS. 

1.  Where  laws  hmTs  been  oDce  pablishad  Id 
%  newBpaper,  under  chap.  116,  Lsitb  of  1606, 
which  newspaper  was  then  the  onilj  one  pnb- 
llshed  in  the  county,  the  board  of  inperviSon 
cannot  the  following  year  order  their  pubhca- 
tioa  again  in  another  paper  anbeequeittly  eatab- 
liahed.  Welth  v.  Board  of  Bupenitort  of 
Mahatka  Qmnty,  38  Iowa,  199. 

3.  If  no  paper  has  been  established  in  each 
conotj  at  the  time  when  the  board  ahould  have 
made  the  selection,  then  it  conld  not  after- 
ward Older  th^  pabllcation  in  a  paper  estab- 
lished aubeeqnentlj.  Ibid. 

3.  The  proceedings  of  the  board,  however, 
might  be  Babseqaently  ordered  to  be  Jiablished. 

md. 

4>  The  pabllaher  of  a  newspaper  has  no  such 
interest  in  the  pnblication  of  such  laws  and 
proceedings,  as  .to  authoiise  him  to  maintain  an 
action  to  compel  the  pabllcatlon  of  such  laws 
in  his  paper.  Ibid. 


puBuo  Luma 

I.  Claim  Rights,  974. 
n.  Pbe-euftiom  Riohts,  974. 

III.  Certificates    of   Pdxchasb  abd  Pat- 

ents, 975. 

IV.  Fbaddulent  PoBCBASBg,  978. 

V.  QaiUTB   BY    THE    UKITKD   STATES,  976. 


I.  Claim  Biuhtb. 

1.  Agreements  in  reUtioa  to  Improvements 
mnd  "lfi*iii>  on  the  public  lands  are  recognized 
bjr  the  laws,  conrta  and  customs  of  Iowa. 
T.  Motier,  %  Q.  Or.  246 ;  folkiwlng  S&l  t.  Bmith 
U  al.,  Mor.  70 ;  Frmaart  t.  HaOidafi,  Ibid.  60 ; 
Stannard  v.  MeOarty.  Ibid.  120;  Starr  v.  WU- 
«n.  Ibid.  488, 

2.  Claimrightiaperaonalproperty.  A  clat 
ri)^ht  is  jHTsonal  praperty.  Boieimtm  v.  TVrr, 
lowB.  571  :  Coyhett  r.  Berryhdl.  20  Ibid,  157. 

3.  An  Informal  release  of   claim    right    to 
governmout  liind  can  impart  no  equity  in  the 


land  after  it  has    been    purchased  from   the 
government.     Hamilton  et  al.  v.  Wait&rt,  3  fl. 

Gr.  556. 

A  claimant  to  a  pr»-Miqi(lon  tl|^t  con- 
sented that  ihe  land  should  be  platted  aa  &  por- 
tion of  the  town  of  Bnrlington,  under  the  acta 
of  congress  of  July  2,  IBS6,  and  Ibirch  3,  1827, 
and  that  a  subdivision  thereof  should  be  set 
apart  as  a  marhet  square,  upon  the  condition 
that  it  should  be  improved  as  such  by  the  cor- 
potation  within  a  reasonable  time  ;  after  which 
the  pre-emplor  perfected  pre-emption  upon  other 
parcels  thus  subdiTlded  to  the  extent  authorized 
by  law,  withont  asserting  any  claim  to  such  mar- 
ket sqaare.  Held,  that  a  court  of  equity  could 
give  him  no  remedy  for  a  failure  of  the  corpo- 
ion  to  comply  with  the  condition  upon  which 
assented  to  the  setting  apart  of  such  square. 
Lt>:gif.r  V.  TKe  CUy  o/BurHnjion,  18  Iowa,  361. 

II.  Pre-ekptioi)  Rmhtb. 
6.  Decision  of  commissioners.    The  decision 

of  the  town  commiBsioners  of  Dubuque,  in  the 
adjudication  of  pre-emption  claims,  is  not  con- 
ve,  nor  subject  alone  to  revision  by  the 
commissioner  of  the  General  Land  Office.  When 
a  dedslon  has  been  procured  by  fraud  or  mis- 
take, the  party  injured  may  have  relief  in 
equity.     Fairer  v.  Leti,  Mor,  373, 

6.  Appeal-  Under  the  act  of  congreaa  of 
)30,  regulating  pre-emptious.  there  was  no 
appeal  from  the  decision  of  the  register  and 
receiver  allowing  a  pre-emption,  and  there  was 
no  appeal  In  eoch  cases  until  the  set  of  1841, 
when  an  appeal  was  given  to  the  secretary  of 
the  treasury  by  one  whose  clum  for  a  pre- 
emption was  rejected.  Arnold  v.  Grimet  db 
Chapman,  2  Iowa,  1. 

1.  Tha  sale  and  conveyance  of  a  pre-emp- 
tion right  to  public  lands  is  a  saiBcient  con- 
sideration to  support  B.  contract  and  to  support  a 
vendor's  lien.    Pierton  v.  David  etal.,1  Iowa,  23. 

8.  Oontracta  to  convey.  B.  and  P.  settled 
upon  difTerent  parts  of  the  same  quarter  section 
of  public  land  before  survey,  and  both  Sled 
pre-emption  claims  upon  the  entire  tract,  each 
remaining  in  possession  of  bis  claim.  As  the 
quarter  was  not  subdivided  and  could  not  be 
entered  lu  parls.  S.  prnpiiHed  ta  pay  to  F.  Ills 
share  of  tlie  entrance  nicmfy  and  withdraw  his 
filing,  if  F,  would  enter  the  entire  quarter  sod 
convey  to  him  hla  sliDre.  F.  declined  making 
a   positive   agreement   before    taking  the  pre 
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emption  oath,  bat  said  lie  did  not  want  S.'s  land 
and  would  do  what  was  right  about  it.  S. 
withdrew  his  filing  and  F.  entered  the  entire 
tract.  S.  then  tendered  the  value  of  his  por- 
tion of  the  tract,  and  demanded  a  oonvoTance. 
BM,  that  it  was  a  contract  to  convej  which  a 
court  of  equity  should  enforce.  Such  a  con- 
tract violates  neither  the  spirit  nor  the  letter  of 
the  act  of  congress  of  September  4, 1841,  pro- 
hibiting the  assignment  or  transfer  of  pre- 
emption rights  before  entiy.  Bnaw  v.  Flan- 
nery,  10  Iowa,  818. 

9.  A  court  of  equity  should  divest  a  pre- 
emptor  of  public  lands  of  his  title  on  the 
ground  of  fraud  !n  the  pre-emption,  after  such 
pre-emption  has  been  recognized  by  the  proper 
land  offices  of  the  Unitdd  States,  only  in  a  clear 
case.    AUam  v.  FaXkner,  11  Iowa,  836. 

in.  OSRTIFIOATIBS  OF  PiTBCHASB  AND  PATENTS. 

10.  Oate  of  title.  In  purchasing  land  from 
the  United  States,  the  party  acquires  absolute 
title  from  the  date  of  the  purchase  or  land 
office  certificate,  and  from  that  date  the  land 
may  be  sold  by  the  purchaser,  and  is  as  subject 
to  judgment,  execution  and  sale  before  the  date 
of  the  patent  as  it  is  after.  Ocnender  v.  Smithy 
8  G.  Gr.  849. 

11.  Patent  relates  back.  A  government 
patent  for  land  relates  back  to  the  date  of  the 
purchase,  and  is  evidence  of  title  in  the  patientee 
from  the  date  of  the  certificate  of  purchase,  and 
not  from  the  date  of  patent.  Ibid. 

12.  Title  acquired  to  lan4  under  execution 
sale  cannot  be  defeated  by  the  execution  defend- 
ant on  the  ground  that  his  patent  for  the  land 
bore  date  subsequent  to  the  sale. .  Ibid,  See, 
also,  S.  C,  6  Iowa,  157. 

13.  Cancellation  of  certificate.  The  register  of 
a  land  office,  in  issuing  a  certificate  of  purchase, 
and  the  commissioner  of  the  general  land  office, 
in  issuing  a  patent,  are  but  ministerial  officers. 
Amoid  V.  Grimes  db  Chapman,  2  Iowa,  1. 

14. particular  case.     Where  A.,  under 

the  act  of  congress  of  1840,  applied  for  a  pre- 
emption, and  took  the  oath  required  by  the  act 
of  congress  of  1888,  and  his  claim  was  allowed 
by  the  receiver,  and  the  register  issued  to  said 
A.  a  certificate  of  purchase  for  the  said  land ; 
and  where  the  right  of  A.  to  the  pre-emption 
being  contested  by  C,  the  commissioner  of  the 
general  land  office  directed  the  local  land  officers 


to  hear  testimony  on  the  subject  of  the  contest, 
and  the  commissioner  subsequently  canceled 
the  certificate  of  A«,  and  where  C.  then  claimed 
and  proved  up  a  pre-emption  to  the  same  parcel 
of  land,  under  the  act  of  1841,  received  his  cer- 
tificate March  21, 1848,  and  on  the  same  day 
conveyed  the  land  to  G.,  in  trust  for  the  benefit 
of  his  creditors ;  and  where  a  patent  issued  to 
C,  on  the  8th  of  March,  1845,  and  a  patent  was 
issued  to  A.  on  the  14th  of  March,  1849,  which 
redted  that  the  patent  to  C.  had  been  revoked 
and  canceled,  it  being  illegal,  it  was  held,  1. 
That,  when  the  government  sold  to  A.,  in  1840, 
it  parted  with  all  its  power  over  the  land; 
2.  That  the  substantial  right  was  in  A.,  and  that 
the  government  held  the  title  in  trust  for  him, 
and  could  make  no  further  sale  that  would  be 
valid  unless  his  purchase  should  first  be  set 
aside  in  a  proper  legal  proceeding.  8.  That  A., 
having  obtained  a  patent,  it  attached  in  law  to 
his  original  purchase,  and  his  title  was  perf  ected« 
4.  That  the  commissioner  of  the  general  land 
office  possessed  no  power  to  cancel  A.'s  oertiflp 
cateof  purchase.  Ibid,   See  §  20,  et  seq.,  post, 

16.  Priority  of  rights.  Land  once  sold  or  ap- 
propriated by  the  government,  even  though  not 
patented,  cannot  be  sold  again.  A  junior  pat- 
ent under  the  first  entry  will  overreach  an  el- 
der patent  under  a  junior  confiicting  entry. 
Ibid, 

16.  Where  a  patent  has  been  issued  through 
mistake  or  fraud  to  an  individual  who  was  not 
entitled  to  it,  a  court  of  equity  will  control  the 
right  Jot  the  patentee  by  compelling  him  to  con« 
vey  to  the  person  who  has  the  better  right.  Ibid, 

17.  Ohancery  Jurisdiction.  A  court  of  equity 
may  go  behind  a  patent  and  inquire  into  and 
establish  an  equitable  title.  A  court  of  law  can- 
not. Ibid, 

18.  Arnold  v.  Grimes,  2  G.  Gr.  77,  cited  and 
re-affirmed.  Ibid. 

19.  Impeachment  of  patent.  A  patent  for 
lands,  issued  by  the  United  States,  cannot  bo 
avoided  or  impeached,  even  for  fraud,  in  a  ool- 
lateral  proceeding.  The  proper  course  is  by  a 
direct  proceeding  to  set  aside  the  patent.  Kline 
V.  Argenbright,  26  Iowa,  498 ;  Arnold  v.  Grimes, 
2  G.  Gr.  77. 

20.  A  patent  cannot  be  impeached  oollateF> 
ally  unless  fraud  appears  upon  its  face.  Biar- 
man  v.  Steinman,  9  Iowa,  112 ;  Arnold  v.  Ghrimes, 
2  G.  Gr.  77. 
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21. effect  of  patent :  intervening  entries. 

When  a  patent  is  issued  on  a  prior  certificate,  it 
takes  relation  back  to  the  date  thereof,  and  ope- 
rates as  from  that  time,  Testing  the  title  in  the 
patentee  and  cutting  ofif  all  intermediate  certifi- 
cates. Ibid. 

22. cancellation  by  commijisioner.    It 

9eems  that  the  commissioner  of  the  general  land 
office  has  no  power  to  cancel  the  location  of  a 
land  warrant  when  once  made.  But,  if  he  has,  he 
possesses  equal  power  to  afterward  rescind  the 
order  of  cancellation,  and  thus  restore  all  the 
rights  of  the  original  locator.  Ibid, 

23.  The  commissioner  of  the  general  land 
office  has  authority  to  direct  the  cancellation  of 
sales  and  entries  of  public  lands,  which  he  finds 
to  have  been  improperly  made,  and  evidence  of 
such  direction  and  of  the  cancellation  following 
is  admissible  in  an  action  of  right.  Bellows  v. 
Todd,  84  Iowa.  Compare  with  AmM  v.  Grimes, 
2  Ibid.  1,  §  18,  ante. 

24.  Notice :  conflicting  entries  of  public  land. 
In  cases  arising  under  conflicting  entries  of 
government  lands,  the  doctrine  of  notice  does 
not  apply.    Kline  v.  Argeiibright,  26  Iowa,  493. 

26.  It  seems  that  the  registration  laws  of  the 
State  do  not  apply  to  the  disposition  of  lands 
belonging  to  the  United  States,  and  thai  the 
rights  of  parties  will  be  governed  by  the  regula- 
tions  established  by  congress,  until  the  title  has 
finally  passed  from  the  government.  David  v. 
Bickabaugh  et  ai.,  82  Iowa,  540. 

rv.  Fraudxjlbnt  Purchases. 

26.  Public  lands.  To  render  a  person  liable 
to  the  penalty  provided  by  the  act  of  congress 
of  March  81, 1880,  the  agreement  not  to  bid  at 
the  public  sale  must  be  positive  but  need  not  be 
direct.  Btannard  et  al.  v.  McGarty,  Mor.  124. 

27.  Bllerely  selling  lands  belonging  to  the 
United  States,  where  no  deception  is  practiced, 
is  not  a  fraud  upon  the  purchaser.  The  traffic 
in  public  lands  is  not  illegal.  Stannard  et  al.  v. 
MeCarty,  Mor.  124. 

28.  If  fraud  appears  npon  the  £ace  of  a  pat- 
ent it  is  rendered  void  at  law ;  but  where  fraud, 
or  other  defect  arises,  (2«A^«  the  grant,  it  is  void- 
able only  by  suit  in  chancery.  Amoldy.  Grimes, 
2  G.  Gr.  77,  and  g§  19, 20,  anU. 

29.  A  contract  by  which  A.  agrees  to  purchase 
for  B.,  at  the  United  States  land  office,  a  portion 
of  public  land  upon  which  £ .  has  made  valua- 
ble improvements,  is  not  repugnant  to  the  act  of 


congress  passed  in  1880  to  prevent  fraudulent 
practices  at  the  public  sales  of  the  lands  of  the 
United  States.    E  His  v.  Mosier,  2  G .  Gr.  246. 

V.  Gbaittb  by  thb  United  States. 

30.  Ocnstructicn  of  grant.  The  rule  that  the 
grant  is  to  be  construed  most  strictly  against 
the  giantor  does  not  apply  to  public  grants. 
The  government  being  trustee  for  the  public^ 
its  grants  are  to  be  strictly  considered.  Jf<9- 
Mdnus  V.  Garmichctel,  8  Iowa,  1. 

31.  Grants  of  land  by  the  United  States  by 
patent  have  relation  to  the  survey,  plats  and 
field  notes.  Ibid. 

32.  BflGsct  of  certification.  Where  public 
lands  are  certified  to  a  State,  by  the  secretary  of 
the  interior,  under  an  act  of  congress,  such  cei^ 
tification  amounts  to  a  reservation  of  the  lands 
from  entry  or  sale,  and  an  individual  cannot 
thereafter  enter  any  portion  of  the  same  under 
the  pre-emption  or  homestead  acts.  An  express 
reservation  is  not  necessary.  Bellows  v.  Todd, 
84  Iowa,  18;  see,  also,  Dbs  Moikes  Riyeb 
Lands;  Swamp  Lands;  Half-Bbeed  Tbagt; 
Taxes. 


PUBUO  POUOT. 


While  pubUo  policy  should  not  over-ride 
principle,  nor  overturn  or  run  counter  to  an  un- 
broken current  of  authorities,  it  may  be  consid- 
ered in  determining  a  question  whereon  the 
authorities  are  in  conflict,  or  the  principle  of 
faith  upon  which  it  rests  is  more  or  less  uncer- 
tain. Glark  v.  Polk  County,  19  Iowa,  247. 
See  Ck)UMON  Oabbiebs  ;  Contbacts. 


QUO  WARRANTO. 

L  Nature  of  proceeding;  how  brought.    An 

information  in  the  nature  of  a  quo  warranto,. 
being  against  public  officers  or  corporations,  or 
persons  claiming  to  hold  offices  in  corporations, 
and  only  against  such  persons  and  bodies,  and 
being,  to  some  extent,  criminal  in  its  nature, 
must  generally  be  brought  in  the  name  of  the 
State.    8coU  v.  CUvrk  et  al.,  1  Iowa,  70. 

2.  Such  a  proceeding  can  be  prosecuted  by 
the  public  law  officer  only,  although  he  may 
do  it  upon  the  relation  of  an  individual,  and 
even  for  the  benefit  of  such  individual.  Ihid. 


QUO  WABRANTO  — EAI 


Vstiflcktion  —  When  part  ot 


3.  The  information  oumot  be  filed  wlUioat 
the  consent  of  the  pioper  proaecDtiiig  sttomsf , 
Mid  i(  he  retaBee,  be  m%j  be  directed  bo 
by  tbe  pivemor,  the  {feneml  assembly,  □: 
district  ooart.  It  cannot  be  proeecated  by  a 
private  indlvidnal  In  his  own  n&me,  and  when 
filed  in  the  q&me  of  the  individasJ  it  shonld 
be  dismissed  at  his  costs.  Ibid. 

4.  Where,  in  a  proceeding  by  quo  v)arrattlo, 
the  information  commenced  as  follows :  "  Tour 
Informant,  W.  P.  D.,  prosecnting'  attorney  of  the 
county  of  Davis,"  it  was  held  that  the  informa- 
tion was  properly  styled  under  section  2158  of 
the  Code  of  1651,  which  provides  that  such  in' 
formation  may  be  filed  by  the  district  attorney  of 
the  proper  county.     Daei*  v.  Bett,  3  Iowa,  96. 

B. ▼erifiooUon.    An  Information  filed  by 

the  proper  proeecuting  attorney,  in  his  official 
character,  requires  no  other  veriQ cation  than  hie 
official  signature.  Ibid, 

6.  Whem  proceedings  will  lie:  dty  ordl- 
nanoes.  Proceedings  In  guo  tearranto  will  not 
be  entertained  for  the  purpose  ot  annulling  a 
dty  ordinance  passed  in  the  Irregular  and  im- 
proper exercise  of  a  power  conferred  by  law. 
I%«  Sferia  or  ra.  V.  TAe  Oiit/ 0/  Lioh»,  81  Iowa, 
483. 

7> Sewlble  that  the  proceeding  will  not  in 

any  case  be  entertfuned  tor  the  parpose  of  de- 
daring  void  or  annolUng  a  legislative  act, 
whether  it  be  of  the  State  or  of  an  inferior 
municipal  corporation ;  and  that  its  proper 
sphere  and  office  la  not  to  annul  what  haa  been 
done,  but  to  affirm,  or  adjudge  sa  unauthorised, 
the  claim  to  the  office,  franchise  or  power  In 
qnestion,  and  in  case  of  adverse  clalmanle  to 
avrard  the  office  or  franchise  to  the  one  having 
the  legal  right  thereto.  ItM. 

8.  The  writ  of  quo  warranto  lies  when  an 

'   office  or  franchlM  is  dimmed  \)j  color  of  right. 

The  United  Statu  tx  reL  Datenport  v.  UU  Cow 

Committionen  of  Dtibugut  Couiay,  Mor.  81.  P^  ' 

See,  also,  Bi,Bonoii ;  Otpicb  amd  Offtckb.      JoI 


I 


1.  When  part  of  realty.  Ruls,  not  laid  in  a 
fence,  are  no  part  of  the  realty.  Eabertton  v. 
PhtBip;  3  G.  Gr.  220. 

2, A  owned  a  claim  on  public  land,  and 

had  a  quantity  of  rails,  which  were  in  pllee  at 
the  time  B  enterrf  the  land ;  hdd.  that  the  tsIIb 
Vol.  2.  —  1:?3 


978 


BAILBOADS. 


Generally. 


Judgment  creditors  of  the  corporation,  and  an 
attachment  or  execntlon  of  the  same  will  be 
restrained  by  ii\jnnction  on  application  to  a 
oonrt  of  equity.  Dunham  y.  ImH  et  <d„  15 
Iowa,  284. 

3.  A  mortgage  of  the  property  and  revenae 
of  a  railroad  company  contained  the  following 
proviso:  "  All  of  the  rights  of  the  bondholders 

'or  trustees  are  subject  to  the  possession,  control 
and  management  of  the  directors  of  said  com- 
pany until  default,  etc  Held,  thAi  this  proviso 
did  not  give  the  creditors  of  the  corporation, 
under  contracts  made  before  default,  but  after 
the  execution  of  the  mortgage,  a  preference  Qver 
the  mortgage  liens.  Ibid. 

4.  Sub-oontraotor.  A  sum  due  to  a  mb-eon- 
tractor  fpr  labor  performed  in  the  construction 
of  a  railroad  becomes  the  debt  of  the  company 
when  judgment  is  rendered  against  the  company 
upon  its  drafts  drawn  in  jiayment  for  such  labor, 
upon  and  accepted  by  its  treasurer,  and  in  deter- 
mining the  rights  of  such  a  creditor  under  a  de- 
cree providing  for  the  payment  of  all  debts  for 
the  construction  of  a  certain  part  of  the  road,  it 
is  immaterial  whether  the  basis  of  the  judgment 
was  a  contract  between  the  company  and  the 
original  contractor  or  with  the  plaintifT.  Ifey  v. 
I7ie  Dubuque  d  Bioum  OUy  Railroad  Gompany, 
20  Iowa,  847. 

6.  The  liability  of  the  Dubuque  and  Sioux 
City  Railroad  Company  on  a  contract  of  the  Du- 
buque and  Pacific  Railroad  Company  considered 
and  determined.  AfMden  v.  The  Dubuque  A 
Sioux  City  Railroad  Company,  13  Iowa,  182. 

6.  Pleadings :  presumption.  The  courts  will 
not  presume  in  a  cause  in  which  it  is  alleged  in 
the  petition  that  a  railroad  company  is  acting 
wrongfully  and  illegally,  that  it  is  acting  under 
proper  license,  when  the  same  is  not  alleged  in 
the  pleadings.  Sehencker  v.  7^  MUtoaukee  A 
Prairie  Du  Ohien  Railroad  Company,  21  Iowa, 
515. 

7.  Depot:  contract.  Where  by  the  terms  of 
a  contract,  granting  to  a  railroad  company  cer- 
tain franchises,  the  company  were  not  to  build 
or  allow  "  but  one  other  depot "  between  certain 
points,  it  was  hM,  that  a  station  at  a  coal  bank, 
where  trains  merely  stopped  to  take  or  leave 
oars  connected  with  this  trade,  was  not  a  depot 
within  the  meaning  of  the  contract.  ITie  Ma- 
hatka  County  Railroad  Company  v.  The  Dee 
Moinee  VaUey  Railroad  Company,  28  Iowa,  487. 


8.  Statute  against  orerofaarge.  Act  of  1863, 
section  2,  chapter  169,  Laws  of  the  Ninth  Gen- 
eral Assembly,  making  railroad  companies  liable 
to  a  penalty  for  violations  of  its  provisions,  in 
failing  to  fix  and  post  rates  of  fare  and  freight, 
and  for  overcharging,  was  not  intended  to 
deprive  a  person  from  whom  overcharges  were 
collected  from  recovering  the  amount  paid  hinn 
in  excess  of  the  rates  fixed.  He  may,  in  an 
action  against  the  company,  recover  the  amount 
wrongfully  collected,  and  also  the  penalty  pro- 
vided ty  the  act.  Fuller  v.  The  Chicago  4b  iT. 
W.  jB.  R,  Co,,  81  Iowa,  187. 

9. estoppeL    Whether  the  plaintiff  could 

recover  the  overcharge  if  he  knew  at  the  time 
of  payment  that  it  was  in  excess  of  the  rates 
fixed,  quere.  But  if  he  was  ignorant  of  that  fact 
at  the  time,  he  could  recover.  Jbid. 

10.  overcharge  need  not  be  shown  to 

have  been  willful.  In  an  action  to  recover  of 
a  railroad  company  the  penalty  prescribed  by  sec- 
tion 2,  chapter  169,  Laws  of  1862,  for  making  ex- 
cess ve  charges  of  freight  or  fare,  it  is  not  neces- 
sary for  the  plaintiff  to  show,  that  the  over- 
charge was  uiiJSful  on  the  part  of  the  company.- 
FvXlw  V.  ThA  Chicago  A  N,  TT.  R,  R.  Co.,  Ibid. 
211. 

11. character  of  intent.  The  word  "  will- 

fully,"  as  used  in  said  section,  does  not  imply 
the  idea  of  malice ;  and  if  it  be  shown  that  the 
railroad  company  designedly  omitted  to  do  the 
things  enjoined  by  the  act,  it  will  be  sufficient 
to  fix  its  liability  to  the  penalty  prescribed. 
Whether  such  omission  was  by  design  or 
through  mistake  or  inadvertence  is  a  question 
of  fact  for  the  jury.    S.  C,  Ibid.  187. 

12. evidence:  declarations.  Evidence  of 

the  plaintiffs  declarations  to  the  drayman  who 
delivered  the  goods  to  him,  to  the  effect  that  he 
thought  the  freight  charges  were  too  lugh,  was 
held  admissible  on  the  part  of  plaintiff  as  show- 
ing a  fact  connected  with  the  payment  of  the 
overcharge.  Ibid, 

13. commerce    between    the    States. 

The  aforesaid  section  is  not  in  conflict  with  arti- 
cle 1,  section  8  of  the  constitution  of  the  United 
States,  on  the  ground  that  it  infringes  on  the 
right  of  congress  to  regulate  commerce  between 
the  several  States.  Such  acts  are  in  the  nature 
of  police  regulations  indisputably  within  the 
legislative  power  of  the  Senate.  IHd^ ;  and  mum 
<yEM,  81  Ibid.  211. 
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II.  GOBPOBATB  POWXBS. 

14.  Fow#r  to  mortgage  eanUnga.  A  zailzoad 
oompany  may  mortgage  its  f atare  net  earnings 
to  secare  the  prompt  payment  of  interest  aoera- 
ing  on  its  oonstruction  bonds.  Jes9wp  et  al,. 
Trustees,  v.  Bridge,  Dygeri  d  OdeU  ^  d2.,  11  Iowa, 
572. 

16.  Chapter  48  of  the  Code  of  1851  conferred 
npon  rftilroad  corporations,  organized  under  its 
pTovisionSi  the  power  to  incumber  their  real 
and  personal  property,  such' as  lands  held  for 
right  of  way,  depot  buildings,  rolling  stock, 
revenues  and  the  like,  including  the  future 
earnings,  accessions  and  acquisitions  of  their 
respectiTe  roads.  Dunham  ▼.  IwU,  16  Iowa,  284 ; 
and  see  g§  2,  8,  ante, 

10.  Qaere,  whether  the  franchifle  of  a  railroad 
corporation  may  be  pledged  by  mortgage.  Ibid, 

17.  Power  of  disposaL  The  directors  of  a 
railroad  company  may,  when  thereto  authorized 
by  the  language  of  its  artielee  of  incorporation, 
and  in  the  manner  therein  pointed  out,  sell  and 
transfer  a  part  of  its  uncompleted  road-bed^ 
eptate,  and  franchises  connected  therewith,  to 
another  company.  Ths  Mahaska  Gountf/  Ba/H- 
road  Co,  v.  TJie  Des  Moines  VaUsy  Railroad  Co,, 
28  Iowa,  487. 

18.  In  the  present  case  it  was  held,  though 
the  action  of  the  directors  in  transferring  the 
road-bed,  etc.,  was  irregular,  that  the  company 
making  the  transfer,  having  permitted  the  com- 
pany to  whom  the  transfer  was  made  to  take 
possession  of  the  road-bed  thereunder,  and  make 
expensive  improvements  thereon  in  putting  it 
in  running  condition,  was  equitably  estopped 
from  asserting  any  claim  of  thle,  or  that  the 
transfer  was  irregular  and  unauthorized.  I  hid, 

19.  The  directors  of  a  railroad  company  were, 
by  its  articles  of  incorporation,  empowered,  with 
the  assent  of  a  majority  in  Interest  of  its  stock- 
holders, to  sell  and  transfer  the  estate,  rights 
and  franchises  of  the  company ;  provided,  that 
no  such  sale  or  transfer  should  be  valid  until  all 
the  debts  of  the  company  were  paid  or  arranged. 
Held^  that  a  transfer  to  another  company  by  the 
directors,  as  thus  authorized,  was  not  invalid  on 
the  ground  that  the  debts  were  not  paid,  when 
it  appeared  that  the  debts  amounted  to  a  very 
iucon^iderable  sum,  that  the  officers  of  the  com- 
pany purrha8ing  were  at  the  time  informed, 
npon  making  inquiry  respecting  it,  that  there 
wfere  no  debts,  and  it  also  appeared  that  they   im 
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making  ap  his  judgment,  and  in  case  it  shoald 
appear  from  snch  cross-examination,  that  the 
witness  assumed  a  false  basis  of  computation  of 
value,  that  in  appraising  the  land  left,  he  took 
into  consideration  remote  consequences  of  the 
appropriation,  it  would  be  the  duty  of  the  court, 
especiallj  on  objection  being  made,  to  inform 
the  jury  that  the  estimate  based  upon  such  con- 
siderations must  not  be  regarded  by  them.  Ibid, 

26. throwing  lands  open.    In  case  the 

land  was  fenced,  and  by  taking  the  right  of  way 
it  is  thrown  open,  and  left  in  a  manner  unfenced, 
this  fact  will  be  taken  into  consideration  in 
arriving  at  the  depreciated  value  of  the  remain- 
ing premises.  Henry  v.  Ihe  DrAuqut  dk  Pad- 
Jio  BaUroad  Company,  2  Iowa,  288. 

27. benefits :  abuse.    How  the  road  may 

affect  the  value  of  the  land,  if  completed,  or 
any  other  consideration  of  future  benefit,  or  any 
abuse  of  the  privilege  or  probability  of  abuse 
by  the  company,  or  any  unwillingness  on  the 
part  of  the  owner  to  allow  the  road  Jto  go  over 
his  land,  is  not  in  any  manner  to  be  considered 
in  the  assessment  of  the  damages  arising  from 
taking  the  right  of  way.  Ibid.;  And  Fleming  v. 
The  Chicago,  D.  d  M.  S.  S.  Co.,  84  Iowa,  868. 

28. fences.    The  building  of  a  fence  is 


not  necessarily  an  element  to  be  taken  into  consid- 
ation  by  the  commissioners  in  assessing  the 
damage  occasioned  by  the  right  of  way.  Ibid, 

29.  Where  road  is  already  constmcted.  In 
a  proceeding  to  appropriate  land  for  the  right  of 
way  of  a  railroad  already  constructed,  evidence 
of  damages  resulting  from  defective  construction, 
or  the  like,  is  not  admissible.  While  such  dam- 
ages may  furnish  cause  of  action  to  recover  the 
eame  in  an  action  therefor,  they  are  not  to  be  con- 
sidered in  assessing  the  compensation  to  be  al- 
lowed the  owner  for  the  right  of  way  appropri- 
ated. King  v.  77ie  Iowa  Midland  B,  B.  Co,,  84 
Iowa,  468. 

30.  Nor,  for  the  same  reason,  could  the  failure 
of  the  company  for  a  time  to  erect  cattle-guards, 
and  thus  in  a  manner  to  throw  plaintiff's  farm 
open  as  a  common,  be  considered  in  estimating 
damages  in  such  a  proceeding.  Ibid, 

31.  Xlvldenoo  of  value  of  land.  In  proving 
the  value  of  the  land,  in  a  proceeding  of  this 
character,  a  witness  cannot  properly  be  asked 
to  state  at  what  price  the  right  of  way  was  pur- 
chased throgh  adjoin  ning  tracts,  unless  it  be  first 
shown  that  there  is  a  uniformity  in  the  charac- 
ter of  the  lands  thus  brought  in  question.  Ibid, 


32.  View  of  the  premises  by  Jury.  The  pro- 
priety of  sending  the  jury  to  view  the  premJeeB 
rests  in  the  sound  discretion  of  the  trial  court* 
and  its  action  refusing  so  to  do  will  not  be  dia- 
turbed  where  no  abuse  of  such  discretion  ap 
pears.  Ibid, 

33.  Where  oertain  lots  in  a  town,  owned  and 
used  with  other  lots  for  purposes  connected  with 
the  same  business,  but  separated  therefrom  by 
streets  and  alleys,  are  appropriated  for  right  of 
way  of  a  railroad,  the  jury,  in  estimating  dam- 
ages therefor  to  the  ownerpshould  not  consider  all 
the  lots  thus  used  and  separated  as  an  entirety  in 
respect  to  the  business  for  which  they  were  used, 
and  allow  damages  accordingly.  They  should,  in 
such  case,  estimate  the  value  of  the  lots  taken 
before  the  appropriation,  then  their  value  after- 
ward, and  the  difference  would  be  the  measure 
of  damages.  Fleming  v.  The  Chicago,  D,dkM.B. 
B,  6^17.,  84  Iowa,  868. 

34.  In  ascertaining  the  depreciated  value 
of  the  premises,  the  immediate  and  not  the  re- 
mote or  contingent  consequences  of  the  appro- 
priation must  alone  be  considered.  Ibid, 

36.  So,  also,  iiguriesthat  may  result  from  im- 
authorized  or  unlawful  acts  for  which  the  com- 
pany is  liable  in  an  action,  are  not  to  be  con- 
sidered. Ibid, 

36.  Statote  oonstnied.  The  term  **  damages," 
in  vthe  4ih  section  of  the  act  entitled  "  An  act 
granting  to  railroad  companies  the  right  of  way," 
approved  January  18,  1868,  has  relation  to  the 
provision  of  the  constitution  under  which  the 
property  may  be  taken,  and  is  predsely  synony- 
mous with  the  phrase "  just  compensation" 
there  used.  Ibid, 

37.  In  what  the  right  o£  way  consists.    The 

right  of  way  conferred  by  ^he  statute,  and  ac- 
quired by  a  railroad  company,  is  the  right  of 
way  peculiar  to  a  railroad,  and  contemplates  all 
that  is  necessary  for  the  construction  and  main- 
tenance of  a  railroad  over  the  premises.  Ibid, 

38.  Outs :  embankments.  As  a  railroad  is  de- 
signed to  be  a  level  road,  or  nearly  so,  the  right 
to  construct  includes  the  right  to  make  deep 
cuts,  or  high  embankments,  as  the  topography 
of  the  land  may  require.  Ibid, 

39.  Duration  of  the  right  o£  way  acquired  by 
a  railroad  company  is  not  limited  to  the  life  of 
the  charter  or  articles  of  Incorporation  of  the 
company,  but  is  intended  to  be  perpetual  if  the 
company,  its  grantees  or  assigns  continue  to 


Genermllj,  and  (itmn 

MOnpf  the  buid  for  the  poipowa  for  which  It 
WH  KppMprUtBd.  Ibid. 

,40.  Fme  ■MMimit  Thefeaof  thoUnd  ap- 
piopTUt«d  for  nJlroad  parpoees  renuina  in  the 
owner,  rabject  to  th«  eaaement  Boqnlnd  by  the 
companj,  and  the  righli  of  the  eompaoy  and 
those  of  the  owner  in  fee  are  fts  dlBtlnct  and 
■epaiste,  uid  each  ia  >s  tndependeDt  of  the 
other,  KB  the  righte  of  adjoinhig  land  owners  Id 
fee.  Ibid. 

41.  Tlmbor.  The  title  to  the  timber  standing 
on  land  appropriated  to  a  n^lroad  coropanT-  Tin- 
der the  prorlaions  of  the  "  right  of  waj  act" 
(chapter81,Lawsof  18S8),renudaEintheownarof 
die  soil,  and  the  company  may  take  and  remove 
duly  BO  luucli  Ihyreot  M  mny  lie  ueceBBSry  lor 
the  couBtruction  and  repair  of  the  road  and  its 
appurtenances.  Pretton  et  al.  v.  The  Dubuqm 
&  Pncifie  Eailroad  Company,  11  Iowa,  15. 

42.  The  word  "  ocuutniotion,"  aa  used  in  the 
"  right  of  way  act,"  implies  not  only  the  making 
of  the  road-bed,  but  also  its  preparatioa  and 
TeadinesH  for  use  in  a  safe  sad  conveDieot  man- 
ner. Ibid. 

43.  JndgmeiiL  A  judgment  entered  in  the 
usual  form  of  a  judgment  in  an  action  of  debt  in 
a.  proceeding  to  condemn  lands  for  the  light  of 
way  of  a  railroad,  under  SBctiaoB  1314-1331  of  the 
ReviaioD  of  1860,  will  be  conalrumi  to  have  no 
greater  effect  than  it  would  have  if  entered 
conformably  to  tbo  statate  authorizing  it.  Gear 
T.  r/m  BubuqiiB  &  Sioux  aty  RaUroad  Com- 
pany. SO  Iowa,  623. 

44.  The  proceeding  under  the  atatate  for  the 
condemnation  of  lands  to  llie  use  of  a  railroad, 
simply  fix  the  prico  at  whicli,  upon  acitual  pay- 
ment, the  company  may  talie  the  right  of  way. 
The  judgment  assessing  the  amount  of  damages 
passes  no  title  to  thu  company  before  payment, 
and  does  not  bind  it  to  accept  the  landa  and  pay 
the  amount  assesBed.  }hid, 

46.  Over  atzeeti  of  a  oitj.  The  legislature 
of  this  State  has  conferred  upon  railroad  com- 
paniea  the  right  to  construct  their  roads  over  and 
upon  the  fltreela  of  towns  and  cities,  the  consent 
of  the  council  of  the  town  or  city  through  which 
the  road  passes  being  first  obtained  ;  and  rail- 
roads cnnstroeted  upon  streets  under  such  au- 
thority cannot  be  considered  oa  public  nuisances. 
ifiiburn  ft  al.  t.  The  City  of  Crdar  Rapida  aad 
th»  Ohieago,  loua  and  2febratka  liailroad  Com- 
■pnny.  13  Ibid.  246, 
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place,  a  breach  of  sach  condition  on  the  part  of 
the  companj  has  the  effect  of  defesting  the  es- 
tate convej'ed  hy  the  deed ;  and  the  grantor, 
not  having  sarrendered  the  pOBsenalon  of  the 
land,  may  enforce  the  forfeitnre  and  have  hia 
damages  for  the  right  of  way  asseBsed,  as 
though  no  deed  had  ever  been  made.  (Citing  1 
Wash,  on  Beal  Prop.  452;  Lincoln  v.  Drum- 
mond,  5  Mass.  821,  citing  Ooke  Ldt.  218,  §  850 ; 
WiUard  v.  Henry,  2  N.  H.  120 ;  Hamilton  ▼. 
mioU,5S.  &  B.  875;  AndretM  v.  Lester,, 92 
Me.  894 ;  2  GreenL  38,  note  1.)  Taylor  v.  Ce. 
dar  Bapida  db  St.  Paul  E.  R.  Cb.,25  Iowa,  371. 

61.  The  plaintiff  conveyed  the  right  of  way 
throagh  his  land  to  a  railroad  company,  on  con- 
dition that  it  should  make  the  village  of  G.  a 
station.  The  company  made  G.  a  station,  but 
located  its  depot  about  one-fourth  of  a  mile 
from  the  town  plat.  Held,  under  the  circum- 
stances of  the  case,  that  this  was  a  suffident 
compliance  with  th^  condition.  Jenkifls  v.  Bur- 
lington A  Missouri  River  B,  B.  Co.,  29  Iowa, 
265. 

62.  Not  forfeited  by  non-user.  A  right  of 
way  is  not  forfeited  or  lost  by  a  failure  to  oc- 
cupy it  for  a  period  of  thirteen  years,  growing  out 
of  delay  in  the  construction  of  the  road.  The 
rule  recognized,  that  mere  non-user  of  an  ease- 
ment of  this  character,  acquired  by  deed,  will 
not  operate  to  defeat  or  impair  the  right.  Bar- 
low  v.  Chicago,  Bock  Island  d  Padfle  BaUroad 
Company,  29  Iowa,  276. 

63.  Abandonment.  In  contemplation  of 
law,  the  right  of  way  for  a  railroad,  acquired 
under  the  general  right  of  way  act,  is  taken  by 
the  tstate  for  public  use ;  and  it  is,  therefore, 
competent  for  the  legislature  to  provide  for  its 
transfer  to  another  company,  upon  the  failure 
of  the  company  for  whom  it  was  first  condemned 
to  construct  its  road  for  a  prescribed  period, 
and  upon  compensation  being  made  to  the  lat- 
ter. This  is  declared  to  be  the  object  of  chap- 
ter 91  of  the  acts  of  1870.  NcU  v.  Ihe  Dvhugue, 
J9.  A  M.  B,  B,  Co,,  82  Iowa,  68. 

b.  Appeal flrom  assessment, 

64.  Upon  appeal  from  an  assessment  of 
damages  by  a  sherifTs  jury  under  the  act  grant- 
ing to  railroad  companies  the  right  of  way,  ap- 
proved January  18, 1858,  where  it  appears  from 
the  record  that  the  jury  were  selected  and  re- 
quired "  to  assess  the  damages  done  to  each 


and  every  piece  or  tract  of  land  in  the  county, 
in  all  cases  not  agreed  upon  with  the  owners 
of  the  land;"  that  the  land  owner  was  notified 
of .  the  day  when  ^  the  assessment  would  be 
made;  that  on  the  day  of  the  assessment  he 
gave  notice  of  an  appeal  and  filed  his  bond,  and 
that  afterward  he  filed  with  the  sheriff  his  ex- 
ceptions to  the  report  of  the  jury  ;  it  is  suffi- 
ciently shown  that  the  owner  of  the  land  had 
refused  to  grant  the  right  of  way  through  his 
premises  and  that  the  sheriff  had  power  to  have 
the  damages  assessed  by  a  jury.  Ths  Mississippi 
dh  Missouri  B.  B,  Co.  v.  Bosseau,  8  Iowa,  878. 

66.  Right  to  reoehre  sum  deposited  with 
sheriff  Where  damages  for  a  right  of  way 
have  been  assessed  by  a  sheriff's  jury,  and  the 
amount  so  assessed  deposited  with  the  sheriff, 
and  the  railroad  company  appeals  from  such 
assessment,  the  right  of  the  land  owner  to  re- 
ceive the  amount  so  assessed  and  deposited  is 
suspended  until  the  appeal  is  heard.  Peterson 
V.  Fereby,  sheriff,  80  Iowa,  227. 

66.  Payment  of  damages.  The  constitu- 
tional provision,  which  declares  that  **  private 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation  first  being  made  to  the 
owner  thereof  as  soon  as  the  damages  shall  be 
assessed  by  a  jury,"  is  not  violated  by  permitting  i 
the  railroad  company  to  enter  upon  the  land 
pending  an  appeal,  and  after  the  damages  first 
assessed  have  -been  deposited  with  the  sheriff. 
Ibid. 

67.  Where  assessment  is  joint.  Where 
damages  for  right  of  way  of  a  railroad  company 
are  assessed  jointly  to  two  persons  as  owners  of 
the  land,  an  appeal  cannot  be  taken  and  prose- 
cuted by  one  of  them  without  uniting  the  other 
therein,  or  making  him  a  party  thereto,  by 
notice  or  otherwise.  The  Chicago,  B.  Li&P.B. 
B.  Co,  V.  Hursty  30  Iowa,  73. 

68.  Issues  on  appeaL  Upon  an  appeal  from 
the  assessment  of  damages  by  sheriff's  jury  in 
the  act  entitled  "  An  act*  granting  to  railroad 
companies  the  right  of  way,"  approved  January 


*The  act  cited  in  the  above  section  ia  reprinted 
as  article  8,  chapter  55,  Revision  of  1800,  beiii^ 
sections  1314  to  1831  inclusive.  The  provision  of 
the  section  relating  to  appeals  is  as  follows : 

*'  That  either  party  may  have  the  right  to  appeal 
from  such  aasessmeDt  of  damaces  to  the  district 
court  of  the  county  where  such  lands  are  situated, 
within  thirty  days  after  such  aasessment  Is  made. 
But  such  appeal  shall  not  delay  the  prosecution  of 
the  work  upon  said  railroad  if  said  corporation  shall 
first  pay  or  deposit  with  the  sheriff  the  amount  so 


Appeol  from 


18,  185S,  the  c«nse  is  to  be  heard  upon  tta 
meritB  and  not  upon  exceptlooe  taken  to  tlie 
action  of  the  sheriff  or  jorj  as  to  the  compe- 
tencj  of  either  of  them  acting  ia  the  pramlsea. 
The  Mitnn^tpi  A  Jfinouri  BaUroad  Companjf 
T.Soueati.S  Iowa,  874;  T/it  Burlington  <£  JKi- 
touri  RiMr  BaUroad  C^mpar.jf  y.  gtnnamtm,  8 
Ihld.  398. 

69.  It  ia  not  the  notloa  irhloh  parfaota  th» 
appeal  bmn  an  nmnmimf  of  damages  tor  right 
cf  way  condemned  DDder  the  act  ol  Janoary  18, 
ISBS.  Where  a  part7  flies  with  the  sheriff, 
within  thirty  days  after  anch  aeBeBemMit,  the 
appeal  boDd,  snch  filing  gives  the  diatrict 
court  jariediction,  and  the  appeal  should  not  be 
dlsmisaed  on  the  gionnd  that  notice  of  the  ap- 
peal was  DOt  given  to  the  other  party  within 
thirty  days  after  the  assessment  of  damages 
was  made.  Tht  Dubuque  A  Paeifie  BaUroad 
Company  v.  8hina,  S  Iowa,  S16 ;  The  Dubuque 
A  Fti^U  BaUroad  Company  v.  OritUnden, 
Ibid.  814. 

00^  Delay  In  taking  appaaL  Where  the  re- 
port of  the  oommisslon  to  assess  damages  for 
light  of  way  taken  by  a  railroad  company  was 
taken  to  the  district  court  on  appoal,  foorteen 
months  after  the  filing  of  the  appeal  bond,  and 
it  appeared  that  the  I>ond  was  filed  within  the 
thirty  days  piesciilted  by  tlie  statate,  but  that 
no  notice  wae  given  to  the  railroad  company 
•Iter  the  assessment  of  damages;  it  was  hdd 
that  the  court  erred  in  bearing  the  case  and  ren- 
dering judgment  therein,  without  notice  to  the 
company.  BurlinffUm  it  Mittouri  Biver  BaU- 
road Company  v.  Sinnamon,  9  Iowa,  393. 

IV.    LlABILITT  OP  S0B8<TiCBBR8  TO  STOCK. 

01.  Action  of  board  of  directors  binding  on 
stockholders.  Where  nrticles  of  incorporation 
of  ft  railroad  company  restrict  tho  installments  ol 
stock,  tliiit  may  he  callml  for  iu  any  one  yi 
the  board  of  dirccioni,  to  twenty-five  percentuiji 
on  Buc)!  stock,  and  to  ten  per  cent  at  any  one  time, 
and  also  providf^s  that  said  articles  may  a 
time  be  changed  by  the  unanimous  consi 
the  boarCof  directors  :  Tlie  board  of  directors 
poBBPfls  the  power  to  bo  change  the  mam 
calling  for  installmfnta  of  stock,  fla  to  require 


uBBised  by  Mid  freetinLden,  and    In  no  oaau 
unless  cheownerotsiicb  real  eBtntealjall  be  ad'ii'dM«'<l 
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load  company  nor  its  assi^ee  ooald  recover 
upon  said  note  withoat  showing  a  substantial 
compliance  with  the  terms  of  such  condition. 
Thomp9on  v,  Olicer,  18  Iowa,  417. 

66.  Subsoziptions  In  the  hands  of  trustees: 
lights  of  oompany.  Defendants,  as  a  committee 
acting  in  behalf  of  the  citisens  of  P.,  entered 
into  an  undertaking  to  furnish  the  right  of  way, 
depot  grounds  and  cattle  yards,  and  "  to  obtain 
subscriptions  for  the  Des  Moines  Valley  Bail- 
xoad  Company,  in  accordance  with  the  blank 
notes  furnished  by  the  company  for  that  pur- 
pose, to  an  amount  of  at  least  $10,000,  provided 
said  company  run  its  track  through  P."  Defend- 
ants, in  accordance  with  this  undertaking,  ob- 
tained a  large  amount  of  subscriptions  in  the 
form  of  notes  conditioned  to  be  paid  so  soon  as 
trains  were  running  from  E.  to  P.,  and  contain- 
ing a  proviso  that  they  were  to  be  void  if  the 
trains  were  not  thus  running  on  or  before  a  cer- 
tain date.  The  road  was  not  completed  to  P. 
until  about  two  and  a  half  months  after  this 
date.    In  an  equitable  proceeding  by  the  com- 

m 

pany  to  require  defendants,  upon  their  refusal, 
to  make  known  the  name  of  each  subscriber,  the 
amount  of  each  subscription,  and  to  deliver  the 
notes  thus  held  by  them  over  to  the  company, 
it  was  held,  on  demurrer  to  the  petition  contain- 
ing these  averments,  that  the  facts  alleged  enti- 
tled plaintifis  to  the  relief  asked ;  that  the  de- 
fendants were  mere  trustees  in  holding  the  sub- 
scription notes,  and  not  entitled  to  interpose  the 
defense  which  properly  belonged  to  the  sub- 
scribers or  makers  of  the  notes,  and  which  they 
might  not  desire  to  avail  themselves  of,  that  the 
notes  were  void  because  the  road  was  not  com- 
pleted to  P.  at  the  date  stipulated.  Des  Mainee 
VaUey  JR.  E.  Co,  v.  Oraffet  al.,  27  Iowa,  99. 

67.  Want  of  consideration.  The  agree- 
ment on  the  part  of  a  railroad  company,  con- 
tained in  a  written  proposition,  upon  which  sub- 
scriptions are  procured,  to  the  effect  that  it  will 
construct  a  railroad  to  a  certain  pollit,  is  suffi- 
( lent,  as  an  original  consideration  to  sabscrip- 
tton  obtained  thereon,  though  the  company 
afterward  failed  to  perform  the  agreement. 
First  National  Bank  of  Cedar  Bapide  v.  ffur- 
ford  A  Brother,  29  Iowa,  679. 

68.  Breotion  of  depots  and  maoUne  shops : 
failure  of  consideration.  Where  such  written 
proposition,  upon  which  the  subscriptions  were 
based,  stipulated  that  ''eighty  acres  of  land, 
suitable    for  passenger    and    freight    depots, 


machine  sbops,  engine,  car-housee,  and  aida 
tracks,  are  to  be  furnished  free  of  any  expense 
to  the  company,"  it  was  held,  no  time  being 
fixed  ii^  the  written  agreement  within  which 
such  erections  were  to  be  made,  that  the  failure 
on  the  part  of  the  company,  up  to  that  time,  to 
make  the  same  would  not  support  the  plea  of 
failure  of  consideration.  iMd. 

69.  Fraud.  Fraud  in  procuring  such  sub- 
scriptions must  be  affirmatively  shown  and  will 
not  be  presumed.  Ibid, 

70.  Special  conditions.  To  entitle  a  rail- 
way company  to  recover  under  a  spe<ual  sub- 
scription to  aid  in  the  construction  of  its  road 
through  a  certain  county,  payable  in  install- 
ments as  the  work  progresses,  it  is  not  neces- 
sary that  the  whole  amount  of  capital  stock,  as 
fixed  by  the  articles  of  incorporation,  should 
have  been  subscribed.  TTie  Iowa  A  JUnneeota 
B,  B.  Co,  V.  Perkins,  28  Iowa,  281. 

71.  Liability  governed  by  terms  of  sub- 
scription. In  such  case  the  liability  of  the 
subscribers  is  governed  by  the  terms  of  the 
subscription,  and  not  by  the  articles  of  incor- 
poration, and  their  subscriptions  become  due 
upon  the  survey,  location  and  progress  of  the 
road,  payable  in  installments  as  provided  by 
the  terms  of  subscription.  Ibid, 

72.  Rule  exemplified.  It  was  accordingly 
held,  in  the  present  case,  that  a  failure  on  the 
part  of  the  plaintiff  to  show  that  assessments 
were  made  upon  the  stock  by  the  board  of 
directors  of  the  company,  and  the  publication 
of  notice  of  such  assessments  as  provided  by 
the  articles  of  incorporation,  would  not  pre- 
vent a  recovery.  Ibid, 

73.  The  same  rule  was  he^d  respecting  the 
fact  that  the  assessments,  under  which  pay- 
ments were  sought  of  the  defendant,  were  not 
made  upon  all  the  stock  subscribed,  but  were 
confined  to  the  stock  of  the  subscribers  of  the 
county,  to  aid  the  construction  of  the  road, 
through  which  the  subscriptions  were  ma^e. 
Ibid, 

74.  Recovery  on.  In  an  action  to  recover 
the  whole  amount  of  a  railroad  subscription, 
payable  in  installments,  the  company  may  re- 
cover an  installment  payable  without  any  pro- 
viso or  conditions,  though  it  should  fail  in 
proving  its  right  to  the  other  installments. 
St,  Louis  <fc  Cedar  Bapids  B,  B,  Co.  v.  Bakim, 
80  Iowa,  279. 


i 


HAILBOADS. 

Corponte  LlKbiliti«*—  For  Injariea  t« 


T.  CORFOBATB  LlABIUTIBB. 

0.  ^^  miurUt  to  em^ioj/ti*.' 
75.  Employe**.  In  cohdocUod  with  nilriMila 
the  tenn"  employees"  applies  to  oonducton, 
agenta,  BaperintaDdents,  and  ottiera  engaged  in 
opemtiog  the  road  and  the  like  and  not  the  con- 
traeton,  aod  persona  engaged  In  coustroctlng 
the  TOHd-bed,  and  in  Ujring  down  the  tiea  and 
raiia.  Jftgv.Tht  Ihtbuqti^  &  &mat  OUg B.  S. 
O...  20  Iowa.  847. 

70,  If  the  employe*  was  nagligant  he  can- 
not raooTU,  An  emplojee  cannot  reeorer  frotn 
a  railroad  company  for  inj  uries  aosbdned  by  Tea- 
son  ol  the  negligence  of  a  oo-employee,  if  he 
was  also  negligent  and  careless.  Scben  \.  The 
BuTUnglon  <£  MUmuH  S.  S.  Co.,  SO  Iowa,  063. 

77.  N^Ugttioa  of  "bOBB."  Where  sevenl 
employees  of  a  r^lroad  company  are  traveling 
npon  a  hand-car  nnder  the  charge  of  a  conduc- 
tor or  "  boaa  "  employed  as  aach  by  the  com. 
pany,  sach  employoea  are  not  chargeable  with 
any  negligence  of  sach  "  boss  "  in  the  manage- 
ment of  the  car.  Ibid. 

78.  Z>egrae  of  liability.  A  railroad  company 
atid  Bii  I'liiirliivr'p  occupy  the  relation  ot  mtt,=lHr 
ami  nerviLUt.  nud,  indepeudeut  of  the  BtatuM,  the 
company  would  not  be  liable  for  any  injury  bub. 
tuiiied  by  one  employee  through  the  negligence 
of  another.  HuiU  v,  2he  ChtMgc  tC  North- 
VK*tem  R.  R.  Co.,  26  Iowa,  383. 

79.  While  Bection  7,  chapter  109  of  tlie  Laws 
of  1862,  gives  to  an  employee  the  right  to  recover 
of  a  railroad  com]>Boj  for  injurieB  occasioned  by 
the  negligence  of  n  co-employee,  the  liability  of 
the  company  is  nevertheless  measured  by  a  dif- 
ferent standard  and  rule  aa  to  negligence  from 
what  it  19  in  caae  ot  injaries  to  paBsenperB.  Ibid. 

SO.  Samagsa:  evidence  of  plaintiff's  con. 
dltion.  In  an  action  sgaiust  a  railroiid  company 
by  an  employee  for  injuries  resulting  from  the 
alleged  negligence  of  the  company  for  a  co-em- 
ployee the  plaintiff  whh  allowed  to  prove,  that 
he  had  no  means   to  subsist  upon,   and  that  be 

•  The  conimoii-law  rule  tliat  the  master  is  not 
liable  (or  an  injury  to  a  eerrant  oocasioned  by 
the  iiegilgeuoe  of  a  co-Bervnat  haa  lieeii  olianged 
(n  this  State  bv  the  tollowine  section  ot  chap. 
16&,  Laws  of  IfOi.  to  wit : 

Every  railroad  conipanr  nball  be  liable  lor  all  dam- 
ans (MStalDfld  bj  any  peraoD,  litoludlnK  eniployeeB 
Ditheoompany.  In  oonutquenae  al  any  nexlacC  of 
the  agento  or  by  any  mlamanasemeot  at  the  engi- 
neers iir  other  employees  of  the  aorporaUon  to  But- 
Binoa  lUBtBlnlng  Bucb  damaKe.  H-ibtn  t.  The  Bu 
lujfrin  4  iftomiir'   "   "  -■-    — --—    —    - 
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employees  at  the  time  of  its  oonstmction,  and  so 
continued  when  put  and  used  upon  the  road,  it 
would  not  be  necessary  to  show  any  further 
knowledge  thereof  on  defendant's  part  in  order 
to  fix  its  liability.  Ibid. 

86.  If;  however,  it  at  one  time  had  these 
appliances,  and  they  were  afterward  removed 
by  accident  or  otherwise,  then  before  an  em- 
ployee could  recover  on  account  of  such  defect, 
it  would  have  to  be  shown  that  the  company  or 
its  agents  had  notice  thereof,  or  might  have 
known  it  by  the  use  of  ordinary  care.  Ibid, 

87.  Knowledge  of  defect  by  employee.  If 
the  danger  or  defect  was  known  to  the  employee, 
and  there  was  no  inducement  used  for  him  to 
remain,  by  promises  to  remove  the  danger  by 
remedying  the  defect,  it  would  seem  that  he 
thereby  assumes  the  risk,  and  would  not  be 
entitled  to  recover  for  injuries  resulting  there- 
from. Ibid. 

88.  Where  employee  acts  under  instmo- 
tions.  Though  the  employee  previously  knew 
of  the  defect  in  the  appliances  of  the  car,  his 
right  to  recover  for  injuries  resulting  therefrom 
would  not  thereby  be  defeated,  if  he  was  acting 
at  the  time  under  the  immediate  orders  of  a 
superior.  The  circumstances  which  the  jury 
may  take  into  consideration  in  passing  upon  the 
question  as  to  whether  the  employee  used  due 
care,  stated.  Ibid. 

89.  Negllgenoe:  onus  probandL  The  bur- 
den of  proof  is  upon  the  employee  to  show  both 
the  negligence  of  the  company  and  his  own 
care.  *  But  he  is  not  bound  to  do  more  than 
raise  a  reasonable  presumption  of  negligence 
on  the  part  of  the  company.  Ibid. 

90.  When  a  question  of  law  for  the  court. 
While  the  question  as  to  whether  a  party  has 
been  guilty  of  negligence,  which  is  one  of 
mixed  law  and  fact,  may  be  decided  as  a  ques- 
tion of  law  by  the  court,  where  the  facts  are 
undisputed  or  conclusively  proved,  this  rule 
does  not  apply  when  the  facts  are  disputed,  and 
the  evidence  is  conflicting.  Oreeiileaf  v.  lUinoit 
Central  Railroad  Co.,  29  Iowa,  14 ;  S.  C,  83  Ibid. 
62. 

91.  Repair  of  fences:  negligenoe.  That 
bars  were  down,  or  boardn  were  off  a  fence  along 
a  railroad,  through  which  horses  probably  came 
upon  the  track,  where  they  were  run  into  by  the 
cars,  throwing  the  train  off,  and  killing  the 
plaintiff's  decedent,  would  not  of  itself  consti- 
tute any  ground  for  the  plaintiff's  recovery 


against  the  company.   Dewey  v.  Tfie  Chicago  dfr 
N.  W,  B.  B.  Co.,  81  Iowa,  378. 

92.  Negligenoe  q£  employee.  That  the 
deceased  was  the  conductor  and  superior 
officer  of  the  train,  and  directed  the  line  of  con- 
duct which  resulted  in  his  death,  would  estop 
his  administrator  from  recovering  against  the 
company  on  the  ground  of  negligence  on  the 
part  of  its  employees.  Ibid, 

93.  Where  an  employee  of  a  railroad  com- 
pany is  injured  in  consequence  of  the  negligence 
of  a  co-employee,  the  company  will  be  regarded 
as  "the  perpetrator"  of  the  act  within  the 
meaning  of  section  411*1  of  the  Revision.  Fhilo 
V.  The  Illinoie  Central  B.  B.  Co.,^  Iowa,  47. 

94L  Plaintiff's  decedent  being  in  the  employ 
of  a  railroad  company,  but  not  engaged  in 
operating  the  train  in  question,  and  on  which 
he  was  riding,  voluntarily  got  upon  the  tender 
of  the  engine  to  ride.  While  he  was  in  this 
position  the  engine  broke  through  a  defective 
culvert  or  bridge,  and  he  was  killed.  A  "  ca- 
boose "  car  was  attached  to  the  train  for  pas- 
sengers and  those  not  engaged  in  operating  the 
train,  to  ride  in,  and  it  appeared  that  if  the 
deceased  had  been  in  there  he  would  not  have 
been  injured.  HM,  that  he  was  guilty  of  con- 
tributory negligence,  and  that  plaintiff  could 
not  recover.  Dogget,  adm'r,  v.  Ihe  IlUnoie 
Central  B.  B.  Co,,  84  loij^a,  284. 

95.  Right  of  action  acoraes  to  representa- 
tive. Where  an  employee  of  a  railroad  com- 
pany is  killed  through  the  negligence  of  a  co- 
employee,  a  right  of  action,  as  provided  by 
section  7,  chapter  160,  acts  Ninth  General  As- 
sembly, accrues  to  the  representatives  of  the 
deceased.  PhUo  v.  The  lUinais  Central  B.  B,  Co., 
33  Iowa,  47. 

b.  For  injurien  to  pereone  generally, 
(1)  Questions  reepecting  negligence. 

96.  NegUgence  of  company.  In  an  action 
against  a  railroad  company  for  wrongfully  kill- 
ing the  plaintiff's  intestate,  by  running  cars  over 
him,  while  crossing  their  track,  it  is  incumbent 
on  the  plaintiff  to  show  by  direct  testimony,  or 
by  presumptions  arising  from  facts  and  circum- 
stances, that  the  deceased  was,  at  the  time, 
rightfully  and  not  negligently  or  improperly 
upon  such  track.  Donaldson  v.  Jfissiseippi  d 
Missouri  B.  B.  Co,,  18  Iowa,  280. 

97.  To  render  a  railroad  company  liable  for 
the  wrongful    acts    of   its    agents,  it    should 
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■Lppeu  that  tha  injui;  wu  the  Dktaril  result  of 
the  ftct  of  HQch  aganta.  ^lUg,  aHm'T,  y.  Ohieago 
A  Jf.  W.  B.  B.  Co.,  32  Iowa,  15. 

98.  NagUgMKw  of  plaintiff  I  oontritmtory 
iMKU(snoa.  The  plaintiff  cannot  recover  for 
an  injnrf  reaalUng  from  the  negligence  of  de- 
fendant, if  want  of  care  or  prndeuoe  In  the 
partf  Injured  In  ttaj  way  contributed  directly 
to  the  injury.  Ibid. 

99.  In  the  trial  of  the  caose,  the  attention 
of  the  jury  should  haTo  been  called  to  the  dis- 
tance between  the  place  where  the  decesaed 
was  left  and  that  where  he  was  killed;  the 
time  which  elapsed  between  his  removal  from 
the  cars  and  his  death,  as  preaentiog  a  material 
question  for  their  determination  ;  whether  or 
not  his  faculties  had  so  far  recovered,  with  the 
power  of  locomotion,  as  to  enable  him  to  under- 
stand the  danger  of  being  upon  the  track  while 
the  trains  of  cars  were  pasping.  llnd. 

100.  The  doctrine  of  oomparatlre  n^U> 
g*noa  does  not  {nvrafl  here,  but  that  of  contrib- 
utory negligence ;  and  nnder  this  latter  doc- 
trine a  plaintiff  cannot  recover  of  a  railroad 
company  for  an  injury  to  which  hie  own  negli- 
gence has  contributed,  notwithstanding  the  neg- 
ligence of  the  company,  (yKeift,  admx.,  v.  The 
Okicngo,  Rotk  Idand  A  Pneijle  B.  B.  ffo..  83  Iowa, 
467;  Bainiv.^or/orif,89Ibld.B31;ii«*:Av.  The 
City  of  Datmport,  6  Ibid.  443 ;  Bunt  v.  The 
Chicago  AN.W.B.  B.  Co.,  26  Ibid.  868;  Son- 
aldionv.The  M.  &  M.  £  it.  Cb.,  18  Ibid.  280; 
Sobm  T.  The  B.AM.  B.B.  Cb.,ao  Ibid.  B63 ; 

■  Sherman  v.  The  Weilem  Staye  Co..  34  Ibid.  G15 ; 
Saleff  V.  The  Chiaigo  &  N.  W.  R.  R.  Co.,  31 
Ibid.  15  :  ifeAunieh  -r.  The  M.  A  3f.  S.  B.  Co..  20 
Ibid.  338  ;  Spencer  v.  The  lU.  C.  R.  R.  Co.,  39 
Ibid.  55;  Kseee-v.  The  Chicago  it  W.  W.  B.  B. 
■  Co..  30  Ibid.  78 ;  Dewey  v.  The  Chicago  &  If.  W. 
R.  R.  Co..  81  Ibid.  373  ;  ArUv.  Th«  Chicago,  R_ 
I.  AP.R.R.  Co..  34  Ibid.  153 ;  Dodge  v.  The  B. 
a  M.  <e  JIf.  R.  S.  Co..  34  Ibid.  376;  DoggeCt  v. 
The  III.  C  B.  B.  Co..  34  Ibid.  384 

101.  A  party  cannot  recover  of  a  r^road 
company  for  Injuries  done  him,  when  his  own 

-  want  of  care  and  prudence  contrihated  to  the 
Injury,  or  was  in  whole  or  In  part  the  proximate 
cause  thereof,  l^ienaer  v.  The  Bl.  Cent.  B.  R.  Co., 
S9  Iowa,  SS. 

102.  It  was  accordingly  held,  in  an  sclion 
against  a  railroad  company  for  injuries  received  i 
while  altumptiog  to  cross  its  (nitk,  flial  the  foL  ' 
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109.  Oontributory  negUgenoe:  when  a  qiiat- 
tion  of  law.  Where  a  perBon  knowingly  ahont 
to  cross  a  railroad  track  approaches  it  from  a 
point  where  he  may  have  an  nnobstracted  view 
of  the  railroad,  and  know  of  the  approach  of  a 
train  a  sufflcient  time  to  clearly  avoid  any  injury 
from  it,  he  cannot,  as  a  matter  of  law,  recover, 
although  the  railroad  company  may  also  have 
been  negligent  in  omitting  to  perform  a  statu- 
tory requirement,  or  otherwise.  ArU  v.  The 
Chicago,  R.LdfP,  E.  E,  Co.,  34  Iowa,  163. 

110. when  of  faot    But  if  the  view  of 

the  railroad,  as  the  crossing  is  approached,  is,  by 
any  means,  so  obstructed  at  the  time  as  to  ren- 
der it  impossible  or  difficult  to  learn  of  the  ap- 
proach of  the  train ;  or  there  were  circumstances 
connected  with  the  accident  calculated  to  deceive 
or  throw  a  person  off  his  guard,  then  whether  it 
was  negligence  on  the  part  of  the  person  in- 
jured in  undertaking  to  cross  is  a  question  of 
fact  for  the  jury.  iMd. 

(2)  Begarding  the  rights  and  duties  of  passengers, 

111.  ReguIatlonB  affecting  pasaengers.  It 
seems  that  a  railroad  company  has  the  right  to 
make  a  resolution  requiring  all  passengers  to 
purchase  tickets  before  taking  passage  in  a  ca- 
boose car,  attached  to  a  freight  train,  and  to 
enforce  this  rule  upon  any  person  failing  to  com- 
ply witb  it,  by  ejecting  him  from  the  car  in  a 
proper  place  and  manner.  But  if  this  should 
be  so  improperly  done  as  to  endanger  life  or  per- 
son, as  while  the  cars  were  in  motion,  the  com- 
pany would  be  liable.  Law  v.  Illinois  Central 
EaUroad  Company,  32  Iowa,  534. 

112.  So  long  as  a  passenger  upon  a  railroad 
shall  comply  with  the  reasonable  regulations  of 
the  company,  he  has  a  right  to  remain  in  the 
cars,  and  to  be  carried  over  the  road ;  and  if, 
while  thus  complying  with  the  regulations,  the 
conductor,  officers,  agents  or  servants  of  the 
company  shall  eject  him  from  the  cars,  they 
will  be  liable,  in  a  criminal  prosecution,  and 
the  company  liable  in  damages  for  all  injuries 
sustained,  as  the  result  of  the  action  of  its 
agents  and  servants.  State  of  Iowa  v.  Chovin,  7 
Iowa,  204. 

113.  Right  of  company  to  adopt  reasonable 
rules.  For  the  proper  management  of  its  offi- 
cers, the  better  to  secure  the  safety  and  security 
of  passengers,  and  to  fadlitate  the  business  and 
labors  of  its  agents,  a  railroad  company  has 
power  to  make  reasonable  regulations  to  guide 


and  govern  its  agents  in  the  discharge  of  theii 
duties,  and  for  the  conduct  of  passengers  while 
on  its  trains.  Ibid, 

114.  What  rules  deemed  reasonablAi     All 

regulations  of  a  railroad  company  will  be 
deemed  reasonable  which  are  suitable  to  enable 
the  company  to  perform  the  duties  it  undertakes, 
and  to  secure  its  own  just  rights  in  such  em- 
ployment; and  also  such  as  are  necessary  and 
proper  to  insure  the  safety,  and  promote  the 
comfort  of  passengers.  Ibid. 

115.  May  charge  diffarent  rates  of  fste  as 
penalty  for  non-purchase  of  ticket  A  rail- 
road company  may  charge  one  rate  of  fare  to 
those  passengers  who  purchase  tickets  before 
taking  their  seats  in  the  cars,  and  exact  an  addi- 
tional sum  of  those  who  neglect  to  do  so ;  and 
such  a  regulation  is  a  reasonable  one.  Ibid, 

116.  Dnty  of  passenger  to  submit  to  such 
regulation.  A  passenger  upon  a  railroad  who 
does  not  purchase  his  ticket  before  entering  the 
cars,  and  who  refuses  to  submit  to  a  regulation 
of  the  company,  requiring  him  to  pay  a  higher 
fare  than  those  who  purchase  their  tickets  at 
the  office  of  the  company,  and  shows  no  suffici- 
ent excuse  for  such  refusal,  may  be  expelled 
from  the  cars,  with  no  unnecessary  violence. 
Ibid. 

117.  I>uty  to  provide  station  accommoda- 
tions. There  exists  a  common-law  duty  on  the 
part  of  railway  companies  to  provide  reasonable 
accommodations  at  their  stations  for  passengers 
who  are  invited  and  expected  to  travel  on  their  ' 
roads.  McDonald  et  ux.  v.  The  Chicago  and. 
Northwestern  EaUroad  Company,  2Q  Iowa,  170; 
S.  C,  29  id.  170. 

118.  Where  station-rooni  is  offensive.  If  the 
station-room  is  full,  or  if  it  is  intolerably  offeih 
sive,  b>;  reason  of  tobacco  smoke,  so  that  a  pas- 
senger has  good  reason  for  not  remaining  there, 
it  will  justify  his  endeavor  to  enter  the  cars  at 
as  early  a  period  as  possible,  and  if,  in  so  doing, 
he  receives  an  injury  from  the  unsafe  and  dan- 
gerous condition  of  the  platform  or  steps,  in  a 
place  where  passengers  would  naturally  go,  the 
company  are  liable  therefor,  if  the  passenger 
used  proper  care,  and  violated  no  rule  or  regula- 
tion of  the  company,  of  which  he  had  actual 
knowledge,  or  which,  as  a  reasonable  man,  he 
would  be  bound  to  presume  existed.  Ibid. 

119.  In  an  action  against  a  railroad  company 
to  recover  for  injuries  alleged  to  have  been  occa- 
sioned by  defective  steps  in  the  end  of  a  platform. 
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bajoiid  which  the  tiain  had  been  backed  during 
ft  Stop  for  onppet,  uid  which  the  plaiotiff  wu 
deccendioi:  to  enter  the  car,  evidence  thftt  the 
pMaenger  room  wks  filled  with  tobacco  smoke, 
crowded  and  offenaive,  waa  held  admlselble  as 
a  part  of  the  transaction  and  as  tending  to  show 
that  plaintiff  was  jnaUfied  in  leaving  the  room 
and  seeking  the  cars  before  the  train  had 
retamed  in  front  thereof.  MeDoriaid  t.  The 
Okieago  dt  yorth-Wetlem  B.  B.  Co.,S9  Iowa, 
170. 

120.  It  was  also  Md  that  evidence  tending 
to  show  that  paseengers  to  SDd  from  another 
railroad  usnail^  passed  over  these  stepii,  was 
admissible  to  show  that  pl^ntiff,  when  Injured, 
was  not  endeavoring  to  entnr  the  can  bj  a  dan- 
gerous and  nnfrequeuted  place.  Itiid. 

I2L  Roles  of  oompany  ai  to  altering  can. 
Bailroad  compaoies  are  held  to  a  strict  account 
ability  for  the  safety  of  passengers.  To  enable 
them  to  properly  discharge  this  duty,  they  have 
power  to  nuke  reasonable  rules  and  regulations 
respecting  the  time,  modea,  and  place  of  enter- 
ing can,  and  these,  when  k&own  to  the  passen- 
ger, he  la  Imund  to  conform  to,  and  ho  cannot 
violate  them,  by  pursuing  another  conrae,  and 
hold  the  company  liable  for  damages  thus  occa- 
aioDed,  thongh  the  jury  may  l>elieve  tliat  an 
ordioariiy  prudent  man  might  have  adopted  the 
Bam«  course.  Ibid. 

133.  Injury  from  dsflsotlve  platfom.  Anac- 
tion  by  a  husband  and  wife  ag^st  a  railroad 
company,  as  common  carriers,  to  recover  dam- 
ages for  injuries  to  the  wife,  caused  by  defective 
steps  to  a  platform  to  which  the  train  had 
backed,  and  which  was  not  the  usual  place  for 
passengers  to  get  on  and  off  the  can,  the  jury 
should  have  been  instructed  to  ascertain  from 
the  evidence  whether  the  company  had  desig- 
nated or  set  apart  the  platform  in  front  of  the 
depot  as  the  place  where  it  required  all  passsn- 
gera  to  enter  the  cars ;  if  so,  and  this  was  known 
to  the  plaintifni,  and  they,  in  disregard  of  such 
requirement,  in  advance  of  time,  and  without 
any  justification,  sought  to  enter  the  ear 
another  place,  and  in  so  doing,  met  with  the 
Injury,  then  the  company  would  not  tie  liable  as 
common  carriers.  Jbid. 

133. But  It.on  the  other  hand,  there  was 

no  «u«h  rale  qc  legnlfttlon  known  to  the  plain- 
tifffl,  and  the  J  in  gotid  tiiiilinnd  using  reasoii- 
Kble  care,  were  seeking  to  find  and  enter  the 
CMS.  the  company  would  be  llablf,  as  the  plain- 


tiffs woold  have 
platform  and  its  i 
dltion.  Ibid. 
124. geoa 

railroad  companie 
condition  all  por 
approaches  thetel 
would  naturally  r 
station  grounds 
forms,  where  pass 
chased  tickets  wit 
their  cars,  noald  i 
ly  to  go.  Ibid. 

136.  Bamoval  ( 
passenger  on  a  ral 
conduct,  be  remov 
provided  the  ren 
reasonable  or  lm[ 
ployment  of  unnec 
Chicago  &  North 
583;  Law  v,  J«. 
gSlU.lia.  anie. 

I3e.  The  ramo' 
misconduct,  from 
the  officers  of  the 
lug  at  the  rate  of 
negligent  or  wroi 
be  left  to  the  jn 
ease.  Ibid. 

137.  So,  too,  tb 
sary  force  was  ns 
manner.  Is  a  qnes 

138.  The  quest 
one  of  fact,  to  be  i 
the  drcumstoncei 

e.  M 
(1)  DvliM  ■ 

139;  Oattk  ra  . 
permitting  cattle  : 
pnte  negligeoce 
neither  la  he  lia  i 
found  on  the  ti  . 
Wagner  v,  Sitti 
CoUmbeck,  0  lb  I 
ThtMitnttippid  i 

130.  A  railroB 
ordinary  care  am 
and  is  liable  for  r 
occasioned  by  th 
its  agents  or  Ben  i 
erly  incloeed  t1  i 
grosa  negligence 
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131.  In  an  action  against  a  railroad  company 
for  damages  sustained  bj  the  killing  of  plain- 
tiff's cattle,  by  running  the  cars  of  defendant 
over  them  at  a  point  where  the  public  highway 
crossed  defendant's  road ;  held^  that  if  the  cattle 
were  not  on  the  track  by  the  negligence  of  plain- 
iifff  the  test  of  defendant's  liability  is,  whether, 
at  the  time  of  the  accident,  reasonable  and 
proper  care  was  exercised  to  avoid  the  injury. 
Balcom  v.  ITie  Dubuque  d  Sioux  City  B.  B.  Co., 
21  Iowa,  102. 

132i  The  owner  of  cattle  is  not  rendered 
liable  for  trespass,  by  allowing  them  to  go  upon 
a  railroad  where  it  is  unfenced  at  private  cross- 
ings, or  at  other  places  where  such  right  arises 
by  a  general  use,  with  the  implied  assent  result- 
ing from  the  clear  knowledge  of  such  use  and 
the  failure  to  object.  Evans  v.  TTie  Burlington 
d  Missouri  Biver  B,  B.  Co,,  21  Iowa,  874. 

133.  Bflfeot  of  failure  to  make  cattle-guards. 
There  is  nothing  in  sections  3  and  4  of  chapter 
160,  Laws  of  1862,  requiring  railway  companies 
to  make  cattle-guards  at  private  crossings ;  the 
failure  to  do  so  might,  under  some  circum- 
stances, be  evidence  of  negligence,  or  want  of 
due  ^re  in  so  constructing  their  roads  as  not  to 
exclude  stock ;  but  it  can  in  no  case  create  the 
liability  contemplated  in  these  sections.  Bart- 
lett  V.  The  Duhuqxie  d  Sioux  City  BaUroad  Co., 

20  Iowa,  188. 

134.  Failure  to  keep  fences  in  repair.  A  rail- 
road company  is  liable  for  stock  killed  on  its 
track  by  reason  of  its  failure  to  keep  in  repair 
the  fences  which  it  has  erected  on  the  line  of  its 
road ;  but,  before  such  liability  will  attach, 
they  must  have  knowledge,  either  actual  or  im- 
plied, that  the  fence  is  out  of  repair,  and  a  rea- 
sonable time  thereafter  to  put  it  in  proper  con- 
dition. And  this  rule  applies  where  bars  or 
gates  have  been  left  open  by  third  parties. 
Aylesworth  v.  The  Chicago,  Bock  Island  d  Pacific 
BaUroad  Co. ,  30  Iowa,  495. 

136.  A  railroad  company  is  required  to  use 
only  ordinary  and  reasonable  care  and  diligence 
in  maintaining  and  keeping  in  repair  a  fence 
which  it  has  constructed  along  the  line  of  its 
road ;  and  it  will  not  be  liable  for  stock  killed 
on  its  road,  unless  it  has  failed  to  exercise  such 
ordinary  care  in  the  repair  of  the  fence  where 
the  stock  came  through  on  the  road.  Lemmon 
▼.  The  Chicago  d  North  -  Western  B.  B.  Co.,  32 
Iowa,  151. 


136.  Any  evidence  tending  to  establish  the 
exercise  of  such  care  in  respect  to  the  mainte^ 
nance  of  the  fence  is  admissible  on  the  part  of 
the  company.  Ibid. 

137.  As  to  third  persons,  it  is  the  duty  of 
railroad  companies,  not  only  to  fence  their  roads, 
but  to  keep  the  gates  at  private  crossings  in 
repair,  and  closed ;  but,  where  a  road  is  properly 
fenced,  and  the  company  uses  the  necessary  care 
and  caution  in  keeping  it  up  or  in  good  condi- 
tion, and  it  is  thrown  and  left  down  or  opcm  by 
the  act  of  a  third  person,  without  the  fault  of 
the  company,  the  liability  for  injury  is  upon 
the  party  thus  throwing  down  or  leaving  open 
the  fence,  and  not  upon  the  railroad  company. 
Bussed  V.  Hanley,  20  Iowa,  218. 

138.  Leaving  down  bars.  The  fact  that  bars 
at  a  private  crossing  were  left  down  by  the 
land  owner,  and  not  by  the  employees  of  the 
company,  does  not  discharge  the  latter  from 
liability  for  injuries  resulting  therefrom,  if  they 
have  not  used  due  care  to  keep  them  closed. 
Bartlett  v.  ITie  Dvbuque  d  Sioux  City  BaUroad 
(7<?.,  20  Iowa,  188.* 


*  The  case  of  Bartlett  v.  Dvbuque.  &  Simix  City 
i?.  K. ,  20  Iowa,  1B8,  and  others  cited  under  this 
head  in  regard  to  injury  done  to  stock  ruiiiiinf^ 
at  large  by  railroads  are  predicated  upon  section 
6,  chap.  169,  Session  Laws  of  1862,  to  wit : 

Section  3.  Where  any  railroad  runs  tbroutrh  any 
improved  or  fenced  land,  said  railroad  company 
shall  make  proper  cattle-i^uards  on  such  roads  when 
they.enter  or  leave  such  improved  or  fenced  land. 

Sec.  4.  At  any  or  all  points  where  any  railroad 
crosses  any  public  hifcbway,  the  company  ownlni; 
said  railroad  shall,  without  unnecessary  delay,  con- 
struct good,  sufficient  and  safe  crossinfrs. 

Sec.  5.  Any  railroad  company  neglecting  or  refus- 
ing  to  comply  with  the  provisions  of  sections  3 
and  4  of  this  act  shall  be  liable  for  all  damages 
sustained  by  any  one,  by  reason  of  such  neglect  or 
refusal ;  and  In  order  for  the  injured  party  to  re- 
cover it  shall  only  be  necessary  for  him  to  prove 
such  neglect  or  refusal.  Any  railroad  company 
hereafter  running  or  operating  Its  road  in  this  Slate, 
and  failing  to  fence  such  road  on  either  or  both 
sides  thereof  against  live  stock  running  at  large  at 
all  points  where  said  roads  have  the  right  to  fence, 
shall  be  absolutely  liable  to  the  owner  of  any  live 
stock  injured,  killed  or  destroyed,  by  reason  of  the 
want  of  such  fence  or  fences  as  aforesaid,  for  the 
value  of  the  property  so  injured,  killed  or  destroyed^ 
unless  the  injury  complained  of  is  occasioned  by 
the  willful  act  of  the  owner  or  his  agent,  and  in  the 
oases  contemplated  by  this  section,  In  order  to  re- 
cover, It  shall  only  be  necessary  for  the  owner  of 
property  to  prove  the  Injury  or  destruction  com- 
plained of :  Provided^  that  In  case  the  railroad 
company  liable  under  the  provisions  of  this  section* 
shalf  neglect  or  refuse  to  pay  the  value  of  any  prop- 
erty so  Injured  or  destroyed,  after  thirty  days'  no- 
tice in  writing  given,  accompanied  by  an  affidavit  of 
the  injury  or  destruction  of  said  property  to  any 
officer  of  the  company,  or  any  station  or  ticket 
agent  employed  In  the  management  of  Its  business 
In  the  county  where  the  injury  complained  of  shall 
have  been  committed,  such  company  shall.  In  an. ac- 
tion brought  to  recover  therefo^^.be  held  liable  to 
pay  double  the  value  of  the  property  injured,  killed 
or  destroyed  as  aforesaid. 
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139.  QenAral  rule  as  to  liabdlly.  Railioad 
oomiNinieB  are  required,  in  this  State,  to  ase 
ordinary  and  reasonable  care  to  avoid  injuring 
cattle  upon  their  tracks,  at  points  where  they 
have  no  right  to  fence,  and  are  liable  for 
injuries  done  to  cattle  at  such  points  by  their 
trains,  in  the  absence  of  such  care  on  their 
part,  and  of  negligence  on  the  part  of  the 
owner.  WhUbeck  y.  The  DvJtmque  db  Pacific 
BaUroad  Oo„  21  Iowa,  108. 

140.  A  railroad  company  is  bound  to  have 
in  charge  of  its  engines  men  of  reasonable  skill 
and  judgment,  and  the  engineers  thus  in  charge 
must  exercise  such  judgment  and  skill,  in  avoid- 
ing injury  to  cattle  on  the  track,  having  due  re- 
gard to  the  safety  of  the  train  and  passengers, 
in  order  to  exonerate  the  company  from  lia- 
bility. Parker  et  ai,  v.  Dubuque  3.  W.  B.  E, 
Oo.,  84  Ibid.  899. 

141.  Willful  act  of  engineer.  A  railroad 
company  is  not  liable  for  stock  killed  or  in- 
jured on  its  track,  in  consequence  of  the  will- 
ful act  of  the  engineer  in  running  the  train. 
Cook  V.  The  lUinois  Central  R.  E,  Co,,  80  Iowa, 
202. 

142.  A  lessee  of  a  railroad  company  who  is 

in  possession  of,  and  operating  the  road  does 
not  come  within  the  purview  of  section  6,  chap- 
ter 139  of  the  Laws  of  1862,  making  liable  such 
companies  for  stock  injured  upon  roads  opera- 
ted by  them,  where  they  have  the  right  to 
fence,  and  no  recovery  can  be  had  against  such 
lessee  under  said  act.  LidcUe  v.  The  Keokuk, 
'Mount  PUaeant  d  Missouri  RvDer  JR.  B.  Co,,  28 
Iowa,  378. 

143.  But  the  lessee  might  be  held  liable  for 
stock  injured  through  his  own  or  his  employee's 
negligence.  Ibid, 

144.  Liability  of  individual  operators.  And 
if  one  or  more  individuals,  though  without  a 
corporate  existence,  should  build,  or  run  and 
operate  a  road  as  their  own,  it  seems  they  would 
come  within  the  spirit  if  not  the  language  of 
the  act.  Ibid. 

146.  A  railroad  company  which,  as  the  lessee 
of  another  company  owning  the  road,  has  the 
exclusive  right  to  run,  operate  and  control  the 
road  as  its  own  during  a  term  of  fifty  years,  and 
exercises  the  right  of  maintaining  a  fence  along 
the  line,  is  liable,  under  section  6,  chapter  169, 
Laws  of  1862,  for  stock  killed  by  reason  of  its 


failure  to  fence  the  road  thus  operated  by  it. 
The  case  of  Liddle  v.  The  Keokuk,  ML  Pleasant 
and  M.  B,  B,  B.  Co.,  28  Iowa,  878,  distinguished 
from  the  present  one.  Stewart  v  The  Chicago 
A  J^orth' Western  B,  B,  Co,,  27  Iowa,  282. 

146.  Statute  constmed:  A  railroad  company 
is  liable  under  section  6,  chapter  169,  Laws  of 
9th  (General  Assembly,  for  stock  killed  upon  its 
track  that  have  escaped  there  from  the  inclosure 
of  their  owner,  through  which  the  road  runs, 
by  reason  of  the  company  failing  to  maintain  a 
sufficient  fence  along  its  road  at  that  point. 
When  thus  on  the  track  of  the  company's  road 
they  are  held  to  be  "  running  at  large  "  within 
the  meaning  of  the  statute.  Htman  v.  The 
Chicago,  Bock  Island  &  PawpA  B,  B.  Co.,  28 
Iowa,  491 ;  Swift  v.  The  NoHh  Missouri  B,  B. 
Co.,  29  Ibid.  248. 

147.  When  absolute  liability  attaches.  The 
absolute  liability  of  the  company  under  the 
statute  does  not  attach  at  all  places  where  it 
has  the  strict  or  abstract  right  to  fence,  but  only 
where  in  the  particular  case,  it  is  fit,  proper  and 
suitable  that  the  fence  should  be  built.  Davis 
V.  Th^  Burlington  <fe  Missouri  Biver  B.  B.  Co., 
26  Iowa,  649 ;  Durand  v.  The  Chicago  d  North- 
Western  B.  B.  Co.,  Ibid.  659. 

148.  Stock  killed  in  town.  A  railroad  com- 
pany was  held  not  liable  under  said  act  for 
^tock  killed  within  the  limits  of  a  town,  and 
getting  on  the  track  at  a  street  crossing  thereof, 
where  the  same  was  not  fenced.  Bogers  v.  The 
Chicago  <fc  North -Western  B.  B.  C5?.,26  Iowa, 
658. 

149.  Stock  killed  on  depot  grounds.  A  rail- 
road company,  in  the  absence  of  negligence,  is 
not  liable  for  stock  killed  on  depot  grounds. 
Chapter  169,  Laws  of  1862,  has  no  application  in 
such  cases.  Davis  v.  The  B.  d  M.  B.  B.  Co.,  26 
Iowa,  649 ;  Packard  v.  The  lU.  Cent.  B.  B.  Co., 
80  Ibid.  474 ;  Durand  v.  The  Chciago  &  N.  W.  B. 
B.  Co.,  26  Ibid.  659 ;  Comstock  v.  The  Des  Motnes 
VaUey  B.  B.  Co.,  82  Ibid.  876. 

150.  In  an  action  against  a  railroad  com- 
pany to  recover  for  stock  killed  by  a  pass- 
ing train,  the  onus  is  upon  the  plaintifiT  to 
show  either  that  the  killing  or  injury  was  done 
at  a  point  where  the  company  had  the  right  to 
fence  and  had  not,  ,or  that  the  company  were 
guilty  of  negligence  in  causing  the  injury. 
Comstock  V.  The  Des  Moines  VaUey  B.  R  Co.,  82 
Iowa,  376. 
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151.  While  a  railroad  company  is  under  no 
obligation  to  fence  its  depot  and  station  grounds 
in  order  to  protect  itself  from  liability  for  stock 
killed,  such  is  not  the  case  where  it  has  a 
switch  merely,  unless  the  same  is  upon  or  a 
part  of  a  station  ground ;  and  the  onus  is  upon 
the  company  to  show  this.  Ibid, 

162i  Railroad  companies  are  under  no  obliga- 
tion to  fence  their  depot  grounds  so  as  to  ex- 
dnde  cattle,  nor  to  keep  watchmen  or  guards 
there  to  exclude  them.  Bnithy,  The  Chicago, 
B,  L  <fc  P.  R,  R.  Co,,  84  loWa,  606. 

163.  While,  under  our  law,  cattle  running  at 
large,  and  upon  the  depot  grounds  of  a  railroad 
company,  are  not  trespassers,  yet  if  their 
owner,  by  turning  them  out,  enables  them  to 
frequent  a  place  of  great  peril  on  the  depot 
grounds  or  track  of  a  railroad  company,  he  can- 
not demand  that  the  company  shall  stop  its 
trains  and  drive  them  off,  or  slacken  the  speed, 
or  change  the  time  table,  in  order  to  deliver  his 
cattle  from  the  peril  into  which  he  has  volun- 
tarily placed  them.  Ibid, 

154.  Stock  killed  at  crossings.  A  railroad 
company  is  not  liable,  under  chapter  160,  Laws 
of  1862,  for  stock  killed  on  its  track  at  a  point 
where  it  has  no  right  to  fence  the  same,  as  at 
the  crossing  thereof  by  a  public  highway. 
Boward  v.  The  Chicago  d  North- Western  E,  R. 
Co,,  80  Iowa,  661. 

166.  Where  the  outer  line  of  a  railroad  and 
that  of  a  highway,  running  parallel  with  each 
Other,  intersected,  several  hundred  feet  before 
the  highway  crossed  the  track  of  the  railroad, 
it  was  hM,  that  the  company  were,  under 
chapter  160,  Laws  of  1862,  liable  for  sto^k 
killed  on  the  track  between  cattle-guards  which 
were  erected  at  the  points  where  the  right  of 
way  of  the  railroad  an^  the  highway  intersected 
and  where  the  highway  crossed  the  track,  and 
to  which  the  company  had  erected  fences.  It 
seems  that,  in  order  for  the  company  to  protect 
itself  from  liability,  its  fences  should  be  built 
to,  and  its  cattle-guards  erected  at,  the  crossing. 
Andre  v.  The  Chicago  d  North  -  Western  R.  R, 
Co.,  SO  Iowa,  107. 

166.  A  railroad  company  is  not  liable,  under 
chapter  160,  Laws  of  1862,  for  stock  killed  at 
the  crossing  of  a  road,  used  and  traveled  by  the 
public  as  a  highway,  though  the  route  thus 
traveled  was  in  fact  outside  of  the  survey  or 
line  of  the  highway,  as    established   by  the 


county  authorities.  Sotoard  v.  The  Chicago  d 
North 'Western  R,  R.  Co.,  88  Iowa,  886. 

167.  Stock  must  be  mnoing  at.  larger  A 
railroad  company  is  not  liable  under  chapter 
160,  Laws  of  1862,  for  cattle  killed  on  its  track, 
unless  the  same  were  running  at  large  at  the 
time  of  the  accident.  Smith  v.  The  Chicago, 
R.  I.  d  P.  R,  R,  Co.,  34  Iowa,  06. 

158. It  is  accordingly  held,  that  if  cattle, 

while  being  driven  in  charge  of  the  owner  or 
his*  servant,  escape  or  run  on  to  the  track  and 
are  injured,  the  company  is  not  liable.  Ibid, 

169.  Injury  to  swine:  local  regulation.  A 
railroad  company  is  liable,  under  chapter  160, 
Laws  of  1862,  for  hogs  killed,  without  the  fault 
of  the  owner,  upon  its  track,  at  a  point  where 
it  has  the  right  but  has  neglected  to  fence  its 
road,  notwithstanding  swine  are  prohibited 
from  running  at  large  under  a  "  local  regula- 
tion "  of  the  county.  Spence  v.  The  Chicago  d 
North 'Western  R,  R.  Co.,  25  Iowa,  180 ;  StetoaH 
V.  The  Chicago  d  N,  W.  R,  R  Co.,  27  Ibid.  283 ; 
and  see  Stewart  v.  The  B,  d  M,  R.  R.  Co.,  82 
Ibid.  661. 

160.  A  railroad  company  is  liable  for  swine 
killed  upon  its  track  at  a  point  where  it  has  a 
right  to  fence,  and  which  escaped  there  from 
the  premises  of  the  owner,  adjoining  the  right 
of  way,  by  reason  of  the  inclosare  being  insuffi- 
cient to  turn  swine,  although  swine  and 
sheep  were  prohibited  from  running  at  large 
by  a  local  regulation  of  the  county.  Fhitz  t. 
The  MUtoaukee  d  St,  Paul  R.  R.  Co,,  84  Iowa, 
887 ;  Femow  v.  The  Dvibuque  d  SmUh  -  Western 
R,  R,  Co,,  22  Ibid.  628. 

161. to  bulL     A  railroad  company  is, 

under  chapter  160,  Laws  of  1862,  absolutely 
liable  for  stock  killed  by  its  train  at  a  point 
where  the  company  have  the  right  to  fence  its 
road,  but  have  failed  therein,  unless  the  injury 
was  occasioned  by  the  willful  act  of  the  owner. 
Stmwrt  V.  The  Burlington  d  M.  R,  R.  Co,,  82 
Ibid.  661. 

162. The  permitting  a  bull  to  run  at 

large  by  the  owner  thereof  does  not  constitute 
such  willful  act.  Ibid, ;  and  see  McCooi  v.  The 
Galena  d  Chicago  Union  R,  R.  Co.,  17  Iowa, 
461. 

(2)  DoMe  damages. 

163.  Section  6,  chapter  160  of  the  Laws  of 
1862,  is  not  inconsistent  with  section  6,  artlde  1 
of  the  constitution  of  1857.    The  legislature  hss 
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the  power  to  Siz,  the  oonsaquenceB  attending  the 
failure  of  a  railroad  company  to  pay  the  nimple 
or  actual  value  of  property  injured  or  destroyed 
as  contemplated  by  the  statute.  Jones  ▼.  T?ie 
OcUena  db  Ohiccbgo  Union  Railroad  Co.,  16 
Iowa,  6. 

164.  Tender.  In  such  action  it  Is  to  no  ex- 
tent a  defense  that  the  company,  through  its 
agent,  within  thirty  days  of  the  killing  of  the 
stock,  in  good  faith,  tendered  to  the  plaintiff  an 
amount  nearly  as  large  as  that  found  in  the 
action,  and  which  the  agent  then  believed  was 
the  full  value  of  the  stock.  The  principle,  that 
a  debtor;  whether  upon  contract,  or  for  injuries 
done,  is  bound  at  his  peril  to  tender  enough  to 
discharge  his  liability,  held  to  apply.  Brandt 
T.  The  Ohicago,  Boek  Island  db  Pacific  Bail- 
road  Co.,  26  Iowa,  114. 

165.  Judgment  of  supreme  court  Where, 
in  an  action  against  a  railroad  company  for 
double  damages  for  killing  stock,  the  court  be- 
low erroneously  excluded  certain  evidence 
which  was  necessary  to  the  recovery  of  such 
damages,  and  the  verdict  and  judgment  were 
for  actual  damages  only,  the  supreme  court  will 
not,  upon  reversing  the  ruling  of  the  court  be> 
low,  enter  a  judgment  for  double  damages. 
MendeU  v.  The  Chicago  <ft  NoHh-WeHcm  Bail- 
toay  Co. ,  20  Iowa,  9. 

166.  Notice  of  loss.  It  is  not  necessary  that 
'*  notice  of  loss,"  contemplated  in  section  6,  of 
chapter  169,  of  the  Laws  of  Ninth  Qeneral 
Assembly,  shall  be  separate  from  the  affidavits 
of  loss.  If  the  notice  embraces  all  the  essen- 
tials of  the  affidavit,  and  is  sworn  to,  it  accom- 
plishes the  double  purpose  of  affidavit  and  no- 
tice. Ibid. 

167.  Servioe  of  notice.  The  statute  does 
not  require  service  of  such  notice  by  reading 
the  original,  and  delivering  to  the  parties  served 
a  copy.  It  is  sufficient  if  the  original  Is  deliv- 
ered to  the  party.  Ibid. 

168.  In  an  action  against  a  railroad  company, 
service  of  such  notice  and  affidavit  may  be 
made  upon  any  station  or  ticket  agent  employed 
in  the  management  of  its  business.  Brandt  v. 
l%s  Chicago,  Bock  Idand  d  Pacific  BaHroad  Co., 
26  Iowa,  114. 

169.  Proof  of  service^  Proof  of  such  ser- 
vice may  be  established  by  a  return  of  the 
sheriff  through  his  deputy,  indorsed  on  the  no- 
tice and  affidavit,  and  veri  fied  by  the  officer.  Ibid. 

Vol.  2.— 125 


170.  In  an  aotion  before  a  Justice  of  tha 
peaoa,  against  a  railroad  company  for  double 
damages  for  stock  killed,  it  is  not  necessary 
to  pleieid  the  fact  of  the  notice  and  affidavit, 
herein  provided  for,  having  been  served  in  order 
to  make  them  admissible  in  evidence  on  the 
trial.  Ibid. 

171.  Bervloe  must  be  accompanied  by  cxig- 
Inal  affidavit.  To  render  a  railroad  company 
liable  for  double  the  value  of  stock  killed  on  its 
road,  under  chapter  169,  Laws  of  1862,  it  must 
have  been  served  with  written  notice  of  the 
killing  or  injury,  accompanied  by  the  original 
of  the  affidavit  therein  provided  for.  The  leav- 
ing of  a  copy  of  such  affidavit  with  the  notice 
will  not  answer  the  requirement  of  the  statute. 
McNaught  ▼.  The  Chicago  db  North 'Western 
BaUroad  Co.,  80  Iowa.  836. 

d.  For  injury  to  property   rSsttUing  from  acts 
or  negligence  ofcovripany. 

^  172:  In  transportation  and  delivery  of 
freight  and  baggage.  As  to  the  liability  of 
railroad  companies  in  the  transportation  of  cat- 
tle, freight,  andbaggage,  see  title  CoiocoN  Cab- 
RIER,  Vol.  I,p.l72. 

173.  Right  of  way  over  streets.  By  a  sec- 
tion of  an  ordinance  of  the  city  council  of  Des 
Moines,  the  right  of  way  was  granted  to  a  rail- 
way company,  with  the  right  to  construct  its 
road  over  and  across  certain  streets,  "  on  the 
grade  of  the  city  or  such  grade  as  may  be 
agreed  upon."  Mdd,  that  the  company  were 
limited  to  the  grade  established  by  the  city  un- 
less it  were  shown  that  some  other  grade  had 
been  agreed  upon.  Slattern  v.  The  Des  Moines 
VaUey  B.  B.  Co.,  29  Iowa,  148. 

174.  Right  to  constmot  railway  bridge: 
damages  to  lot  owner.  By  another  section  of 
the  ordinance  it  was  ordained,  "  that  the  right 
to  build  and  operate  a  railroad  bridge  on  Market 
street,  over  and  across  the  Des  Moines  river  in 
the  city  of  Des  Moines,  is  hereby  granted  to  the 
D.  y.  R.  R.  Co.,  provided  said  company  build  or 
cause  to  be  built  a  railroad  bridge  across  said 
river  within  five  years."  Held,  1.  That  the 
limitation  contained  in  the  first  section  as  to  the 
construction  of  the  road  in  accordance  with  the 
grade  of  the  streets,  did  not  apply  to  the  bridge, 
and  that  by  the  ordinance  no  requirement  at- 
tached thereto,  except  the  implied  one  that  it 
should  be  built  in  a  proper  manner  with  ordi- 
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nary  skill  and  care.  2.  That  the  right  to  build 
and  operate  the  bridge  being  certain,  it  carried 
with  it  all  the  incidental  rights  and*  powers  nec^ 
essaiy  to  the  efficacious  enjoyment  thereof,  in- 
cluding the  right  to  construct  necessary  and 
suitable  approaches  to  the  bridge.  8.  That  it 
was  competent  and  within  the  rightful  power 
of  the  city  council  to  grant  the  rights  conferred 
by  the  ordinance.  4  That  the  construction  of 
the  bridge  and  approaches  being  thus  authorised, 
the  railroad  were  not  liable  for  consequential 
damages  resulting  therefrom  to  a  lot  owner,  in 
front  of  whose  property  an  embankment  had 
been  thrown  up  in  the  proper  construction  of 
the  bridge  and  approaches.  Ibid, 

176.  Negligence  question  lor  thm  Jury.    In 

an  action  wherein  damages  are  sought  on  ac- 
count of  injuries  resulting  to  property  from  the 
negligence  of  defendant,  the  question  of  negli* 
gence  is  one  of  fact  for  the  jury.  Bogga  ▼.  The 
Ohicago  db  North  -  Wett&m  R  B.  Co.,  29  Iowa,  577. 

176.  Liability  for    injuries   from    sparkSi 

To  entitle  a  plaintiff  to  recover  of  a  railroad 
company  damages  on  account  of  fire  resulting 
from  sparks  emitted  from  one  of  its  engines, 
the  negligence  of  the  company  in  the  premises 
must  be  shown  either  directly,  or  by  circum- 
stances tending  to  establish  it,  such  as  the  ab- 
sence or  imperfect  condition  of  a  spark  arrester, 
the  use  of  an  excessive  amount  of  steam,  an  un- 
lawful -  rate  of  speed,  or  the  like.  The  mere 
fact  that  the  fire  was  occasioned  by  the  sparks 
does  not  make  a  prima  facie  case  against  the 
company.  The  authorities  on  either  side  of 
the  question  collated.  Oandy  v.  The  Chciago  d 
North  -  Wegtem  B,  B,  Co,,  80  Iowa,  420,  followed 
in  McOummons  v.  The  8aine,dS  Ibid.  187. 

177.  For  a  railroad  company  to  allow  dry 
gnsa,  weeds  and  other  combustible  matter, 
which  are  the  natural  accumulations  of  the  soil, 
to  remain  on  the  right  of  way,  is  not  negli- 
gence par  My  and  the  company  would  not  be 
guilty  of  negligence  and  liable  for  losses  result- 
ing from  fire  occasioned  by  sparks,  emitted 
from  its  engine,  igniting  such  accumulations, 
unless  such  accumulations  were  such  as  would 
not  have  been  permitted  by  a  cautious  or  ordi- 
narily prudent  man  on  his  own  premises,  if  ex- 
posed to  the  same  hazard.  Keeaee  v.  The  Chi- 
cago db  North  -  Western  R  B,  Co.,  80  Iowa,  78. 

178.  While  the  owner  of  land  along  a  rail- 
way has  the  right  to  stack  his  hay  or  grain  on 


such  adjacent  premises,  and  thereby  only  takes 
the  risk  of  acddent  by  fire  and  not  of  the  com- 
pany's negligence,  yet  if  he  is  guilty  of  negli- 
gence himself  in  neglecting  to  plow  around  the 
stacks,  or  in  omitting  such  acts  as  would  have 
protected  the  property  and  prevented  the  loss, 
this  would  be  a  case  of  contributory  negligence, 
and  he  would  Hbt  be  entitled  to  recover  of  the 
company,  though  it  were  also  guilty  of  negli- 
gence in  permitting  an  accumulation  of  dry 
grass  and  weeds  along  its  track,  in  which  the 
fire  was  ignited  by  sparks  from  the  engine  of  a 
passing  train.  Ibid. 

179.  A  railroad  company  is  liable  for  dama- 
ges resulting  from  fire,  communicated  by  cin- 
ders  emitted  from  an  engine  operated  on  it» 
road,  in  consequence  of  the  negligence  of  its 
servants,  or  a  defect  in  the  engine,  or  want  of 
the  best  contrivances  in  use  for  the  prevention 
or  spread  of  fire.  Jackson  v.  The  Chicago  db  N 
W,  B,  B.  Co,,  81  Iowa,  176. 

e,  A$  uoarehotueman, 

180.  Whan  liability  of  a  railway  company  aa 
a  carrier  terminates.  The  liability  of  a  railway 
company  as  a  common  carrier  of  freight  termi- 
nates, and  its  responsibility  as  a  warehouseman 
commences  upon  the  arrival  of  the  goods  at  the 
point  of  destination,  and  their  deposit  there 
in  the  warehouse  of  the  company  to  await  the 
convenience  of  the  consignee.  JPhrancie  v.  The 
Dulmque  d  Sioux  City  B,  B,  Co,,  25  Iowa,  60. 

181. rule  applied.    A  railway  company 

received  and  undertook  to  carry  for  F.  certain 
goods  from  C,  the  place  of  shipment,  to  A.,  the 
place  of  delivery,  and  where  F.  resided.  The 
goods  arrived  at  A.  on  time,  at  about  eight 
o'clock  P.  H . ;  but  F.  was  not  there  to  receive 
them,  nor  was  he  notified  of  their  arrival ;  they 
were  accordingly  unloaded,  and  safely  placed 
in  the  company's  warehouse,  separated  and 
made  ready  for  delivery.  During  the  night  the 
warehouse  was  burned,  and  the  goods  consumed 
with  it.  Held,  that  the  company  were  not  liable 
as  common  carriers.  Ibid, 

182. fidlnre  to  arrive  on  time.    A  dif 

ferent  rule  might  apply  where  the  goods  arrived 
out  of  time,  and  the  consignee  had  been  active 
in  endeavoring  to  find  them,  or  to  ascertain  the 
probable  time  of  their  arrival,  and  no  notice  waa 
given  him  by  the  company  when  they  did 
arrive.  Ibid. 


RAILROADS  — RAPE 
Ab  Warehooseman  —  Ctmatnii 

183.  Tha  llabUltf  of  a  railway  compau;,  as 
a  common   canisr,  for  the  baggage  of  a  paA- 
Beuger,  tenuiuatei  upon  the  expiration  of  eucb 
reaaoDable  time  after  tta  arrival  at  the  place  of  ' 
destination  an  will  enable  the  traveler  to  re< 
and  take   chafge  of  the  same.      Mott  t. 
Chicago  &  North-Wtttem  R.  R.  Go.,  37  Iowa,  ^ 
22. 

18^  In  determining  what  wonid  be  a  ret 
able  time,  the   castama   of    the  companj,  the    ' 
manner    of    traoaportlng   baggage  from    the  ' 
BtatioD,  and  all  the  circumBtances  aurroanding   ' 
the  ca<ie,ahoald  be  considered.  Ibid. 

1S6.  Where  the  baggage  is  ancl^med  within  J 
*  leaaonable  time  after  its  arriTal  at  the  place  ' 
of  deatination,  it  is  the  dnt/  of  the  company  ti 
Store  it  in  a  proper  and  aeuure  place  nntil  called  ■ 
for;  and  when  thuB  Btored  the  liability  of  ware- 
Iionseman  attachea  to  the  company,  and  its  lia-  1 
bilitj  as  carrier  ceasee.  Ibid. 

188.  Dnties  as  waiebouaeman.  The  obli- 
gation of  the  company  as  a  warehoasemaa  is  ti 
take  common  and  reasonable  care  of  the  prop-  "^^i' 
ertj  intruated  to  ita  charge,  and  exercise  to-  P'^u 
ward  it  anch  diligence  as  men  QBuallj  exe 
respect  to  their  own  concerna.  It  would  be  ' 
liable  for  theft  if  it  were  the  result  of  a  wai 
proper  care.  Ibid.;  Warner  v.  The  B.  <^  M.  B.  ' 
S.  Go..  32  Ibid.  166. 

187.  role  applied.    The   baggage  of  i 

traveler  was    not  claimed   after  its  arrival  a1 
the  poiot  of  deatination.     After  remaining  oc 
the  platform  tor  several  hours,  it  was  removed 
by  the  station-agent  into  a  room,  which  was  the   ' 
only  place  tor  oWiring  baggage  connected  with   ' 
the  etaiion,  and  which  was  not  a  xecure  plar 
for  keeping  such  property,  the  door  being  e 
imperfectly  fastened  as  to  conatitute  no  liinder- 
ftnce  to  any  one  desiring  to  enter,  and  the  hi 
ing  left  withoat  a  watch.    During  the  nif^ht  the    ' 
trunk  waa  broken  open  and   rided.     Held,  that    ' 
the   company  were  liable.  Ibid.      See,  further 
Common  Cakrikb,  Vol.  I,  p.  173. 


See  Criminal  Law. 
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1  Afpoiktiiert  or. 
II.  P0WKB8  AND  liunsa. 

nL   COHFSNS&TIOH. 
IV.  MiSCKLLASBODB. 


1   APPOINTlfBHT  OF. 

!•  A  reeelTer  will  not  be  appointed  in  a  caose 
vhen  the  controveray  is  npoo  s  qgeHtion  of 
mere  leg&l  right,  or  when  tlie  right  dAlmad 
niKj  be  aasertsd  by  a  direct  action  at  law,  aa  for 
poaaeeBtoii.  It  mnst  also  be  made  apparent 
upon  the  lace  of  tlie  showing  that  the  applicant 
will  recover  on  the  final  hearing.  Cofer  et  al. 
T.  Eeherum,  6  Iowa,  SOS. 

%.  The  appointment  of  a  receiver  may  be 
made  upon  the  petition  of  a  party  in  interest, 
dhowing  a  probable  right  to  the  property  in  con- 
troversy, or  to  a  portion  thereof,  and  that  It  is 
In  danger  of  being  lost  or  materially  injured  or 
Impaired.    Saylor  v.  MoelAU,  9  Iowa,  209. 

3.  Partnanhlp  a&ira.  The  district  ooort 
bae  power  to  appoint  a  receiver  to  take  charge 
of  partnership  assets,  to  collect  debts  and  con- 
vert property  into  money,  and  to  eieri^se 
general  control  over  the  same,  nader  the  direc- 
tion of  the  court.  Ibid. 

^  To  entitle  one  claiming  to  be  a  partner 
to  the  appointment  of  a  receiver  to  wind  np 
the  affi^rs  of  the  concern,  it  must  appear  that 
there  was  a  completed  partnerehip,  at  least  so 
far  as  to  entitle  him  to  a  participaUon  In  the 
proflta.  An  agreement  of  partnership  which 
has  not  been  executed  to  this  extent  Is  not  saffl- 
dent.    Hobart  v.  BaUard,  81  Iowa,  S21. 

B.  Bl^iti  td  third  paraons.  It  is  competent 
for  a  coDrt  of  chancery,  by  an  intariocntory 
order,  to  take  possesBion  of  property  which  is 
the  subject  of  litigation  pending  the  proceed- 
ing; bnt  when  the  rights  of  third  persons,  in 
no  manner  parties  to  the  snit,  and  who  have 
purcliased  in  good  ftlth,  have  Intervened,  snch 
power  shoald  not  lie  eierdsed.  Levi  v.  Karriek 
tt  al..  18  Iowa,  S44 

S.  SoldiMi'  oonUnnaiic*  aot.  When  the 
defendant  in  a  foreclosnre  proceeding  is  In  the 
military  service  of  the  United  States,  an  order 
appointing  a  receiver  to  take  charge  of  the 
mortgaged  property  violatea  the  spirit  and  in- 
tendment of  the  act  approved  April  7, 1863,  ex- 
empting the  property  of  volonteera  from  Bale 


nnder  deeds  of  tnut,  mortg«g«8  or  Jndgmenta. 
Adair  etat-v.  Wrifht.  16  Iowa,  SSO. 

7.  Foraoloanra  td  mortgag*.  The  appoint- 
ment  of  reevtver  to  take  cbaige  of  mortgaged 
property  after  a  final  decree  in  foreclosure  is 
UDOsnal,  and,  if  allowable,  should  be  supported 
by  a  strong  showing  of  facta.  Ibid. 

8.  tflortgaged  premiaea.  A  receiver  will 
not  be  appointed  on  the  application  of  a  mort- 
gagee to  take  posaeasion  of  the  mortgaged  prem- 
ises, where  it  does  not  dearly  appear  that 
the  whole  mortgaged  premises  are  Insnfflcitint 
in  value  to  pay  the  del>t,  or  that  the  ooort 
should  take  control  of  the  utate  to  protect  the 
righta  of  a  party  who  has  a  clear  strong  claim 
against  it  CMiaitan  A  Ingkam  v.  Bluite  at  oL, 
la  Iowa,  18S ;  Adair  v.  Wright,  tapra. 

9.  In  Taoation.  A  judge  of  the  district 
court  has  power  in  vacation,  nnder  aecUon  8410 
of  the  Bevision,  to  appoint  a  receiver  in  a  case 
where  It  is  proper  for  such  appointment  to  be 
made.  P^ench etal.T.  Giford  at  al.,  80  Iowa, 
148. 

10.  Appointment  wUhont  notloe.  To  Jastify 
the  appointment  of  a  receiver  in  such  case,  with- 
out notice  to  the  opposite  party,  the  particular 
facts  and  drcumstances  rendering  such  a  course 
proper  should  be  set  forth  in  the  petition. 
Ibid. 

11.  ApplloatloD  of  the  rule.  In  an  applica- 
tion on  the  part  of  certain  stockholders  of  a 
bank  for  the  appointment  of  a  receiver,  to  take 
into  his  possession  the  books,  papers  and  Baaets 
of  the  bank,  the  peUtion  alleged  that  "the 
plaintiffs  verily  believe  that  if  notice  of  this 
application  be  given  to  the  defendant,  the  books, 
records  and  papers  of  said  iiank  will  be  so  falM- 
fied  or  spirited  away  that  they  cannot  ascertain 
the  frauds.  Beld,  that  the  allegations  were  not 
Bufflcientlojustify  the  appointment  of  a  reooivor 
vlthont  notice.  Ibid. 

12.  Parties.  In  a  proceeding  of  this  chatacler 
the  corporation  itself  is  a  necessary  party,  as 
well  as  the  officers  and  those  whose  action  is 
complained  ot  Ibid. 

13.  Bank.  Under  the  facts  of  the  present 
case,  detailed  in  the  opinion,  it  was  htid,  tiiat 
the  apptdntment  of  a  receiver,  on  the  appli- 
cation of  cert^n  atodtholders  in  a  bank,  alleging 
miamanagement  and  fraud  on  the  part  of  certain 
officers  and  stockiiolderB,  to  take  possession  of 
the  books  and  aseuts  of  the   corporation,  and 
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Powers  and  Duties  —  Compensation — Misoellaneous  Matters —  Correction  of  Records. 


the  issoing  of  an  iigonction  to  prevent  an  elec- 
tion of  officers,  were  nnauthoriaied.  Ibid. 

n.  POWBBS    AND  DUTIBS. 

14i  Property  restored.  Wlien  property 
placed  in  the  hands  of  a  receiver  as  partnership 
assets  is  found  upon  the  hearing  to  be  the  indi- 
vidual property  of  one  of  the  copartners,  it 
wUl  be  restored  to  the  owner.  8aylar  v.  Mo^ 
hie,  9  Iowa,  209. 

16.  Power  oonstmed.  Where  certain  "  mUls 
and  block"  were  committed  to  the  care  of  a 
receiver,  it  was  held,  that  he  was  thereby 
authorized  to  prosecute  an  action  relating  to  a 
private  wharf  which  was  connected  therewith^ 
and  which  was  primarily  and  principally  con- 
structed for  the  purpose  of  more  conveniently 
carrying  on  said  mills.  Grant,  receiver,  v.  The 
(My  of  Davenport,  18  Iowa,  179. 

16.  Oeneral  rule.  As  a  general  rule,  a  re- 
ceiver has  no  powers  except  those  conferred  upon 
him  by  the  order  of  his  appointment.  Grant, 
receiwr,  v.  The  Oity  ofDcmnport,  18  Iowa,  179. 

§ 

III.  Compensation. 

17.  Oompensation :  oosts.  The  rule  that  the 
compensation  of  a  receiver  appointed  to  take 
charge  of  the  assets  and  wind  up  the  affairs  of 
a  corporation  or  partnership  should  be  retained 
from  and  paid  out  of  the  funds  coming  into  his 
hands,  generally  applies  to  those  cases  where 
the  receiver  closes  up  the  business  and  settles 
his  accounts  in  pursuance  of  his  appointment, 
and  not  to  cases  where  the  order  appointing  the 
receiver  is  set  aside  as  improperly  made,  before 
such  time.  French  et  al,  v.  Gifford  et  al,,  81 
Iowa,  428. 

lY.  MlBCBIiLANBOUS  MATTERS. 

18.  Vacation  of  order  and  foreclosure  of 
mortgage.  Where  the  evidence  showed  that 
the  mortgaged  property  was  not  going  to  waste 
or  in  need  of  repairs,  but  that  it  was  in  a  com- 
paratively good  state  of  preservation,  it  was 
held  that  the  order  appointing  a  receiver  should 
be  vacated.   Adavr  et  al,  v.  Wright,  16  Iowa,  885. 

19.  Damages.  Where  a  plaintiff  at  whose 
instance  a  receiver  was  appointed  to  take  charge 
of  personal  property,  acted  in  good  faith,  upon 
probable  cause,  he  ie>  not  liable  for  injuries 
done  to  the  property  while  in  the  hands  of  such 
receiver.  Kaieer  v.  Keller,  21  Iowa,  95.  See 
Eqtjitt  ;  Partnership. 


See  Bail;  Bastabdt. 


L  Judicial  records:    parol  evldenoe.    The 

record  of  the  district  court  imports  absolute 
verity  and  cannot  be  impeached  by  extrinsic 
affidavits.  Fa/rUy,  Nbrrie  d  Oo,  v.  Budd  et  al,, 
14  Iowa,  289.  See  Glenn  v.  Moloney,  4  Ibid. 
817  ;  NeyY,  The  Dubuque  d  Sioux  Oity  B.  B. 
Gi?.,  20  Ibid.  847;  and  see  generally,  relative  to 
parol  evidence  in  respect  to  judicial  records, 
title  Evidence;  sub-title  Parol  Evidence 
— "  e,  BelaHve  tojudieiai  records/'  vol.  1,  p.  458. 

2.  Oozrection  of  records.  As  to  the  cor- 
rection of  court  records  and  generally,  see 
title  Courts,  vol.  1,  p.  285,  §  1,  et  eeq, 

3.  Records  as  evldenoe.  As  to  the  admis- 
sibility and  weight  of  records  in  evidence, 
see  title  Evidence  ;  sub-title  Documentart 
ETLDKSCE—"d.  Becordt,"  vol.  l,p.  467. 

4.  Oontents  ci  lost  records.  As  to  manner 
of  showing  contents  of  lost  record,  see  Evidence, 
§  838, ««  eeq.,  vol.  1,  p.  467. 

6.  Family  records.  As  to  the  admissibility 
of  family  records,  see  Evidence,  §  341,  et  eeq., 

vol.  1.  p.  468. 

6.  Deed  and   mortgage  record.    As  to  the 

recording  of  deeds,  mortgages  and  other  in- 
struments, and  their  admissibility,  see  Convey- 
ance ;  sub-title  Recording  Act,  vol.  l,p.  258. 

7.  Record  on  appeaL  See  title  Appeal,  and 
particularly  sub-title  thereof.  Appeals  to  Su- 
preme Court — "(1)  The  Becord,"  vol.  1,  p. 
55 ;  also  title  Practice,  sub-title  On  Appeal 
to  Supreme  Court,  ante. 

3.  As  to  what  constitutes  the  record  in  a 
cause,  see  Exceptions  and  Bills  op  Excep- 
tions, §  21,  et  eeq.,  vol.  1,  p.  496,  and  rei|prences 
contained  in  last  section. 

9.  Fee-book.  Tlie  fee-book,  under  the 
statute,  may  become  a  part  of  a  record  in  a 
cause ;  but  unless  the  fee-bill  has  been  made  up 
under  the  direction  of  the  court,  it  is  merely  a 
record  of  the  court  proceedings.  Teager  ▼.  C¥r- 
cA5,ia.  ar.488. 


RSDHBflPTION. 

See  Judicial  Sales  ;  Mortgages  and  Deeds 
OF  Trubt;  Tax  Sale. 
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EEPERENCE  OP  ACTIONS. 


Order  of  Bef  erence  —  Report. 


BZIFBRSNOI]  OF  ACTIONS. 

L  Order  of  Rbfebbncb. 
IL  Report. 
IIL  Review,  Appeals,  etc. 


I.  Order  of  Reference. 

1.  Practice:  reference.  The  Issaes  in  an  ac- 
tion commenced  under  the  Code  of  1851  were 
referred  to  a  referee,  under  paragraph  3090  of 
the  Revision  of  1860,  against  the  objections  of 
one  of  the  parties :  it  was  Jieild  that  the  refer- 
ence could,  be  made  only  in  accordance  with  the 
provisions  of  the  Ck)de  of  1851,  and  was  there- 
fore erroneous.  The  State  oflovia  v.  Imkeep,  12 
Iowa,  266. 

2.  The  reference  of  an  issue  of  fact  to  a  jury 
is  not  a  matter  of  right,  but  may  be  granted  in 
the  discretion  of  the  chancellor.  McDanieU  v. 
Marrygcld,  2  Iowa,  500  ;  HaU  v.  Doran.Q  Ibid. 
438 ;  White  v.  Hampton,  18  Ibid.  238  ;  see,  also, 
Ghaniberlain  et  al,  v.  Jappiere  et  al.,  11  Ibid.  618 ; 
VandtiU  v.  VandaU,  13  Ibid.  247. 

3.  Without  consent:  right  of  trial  by  jury. 
The  district  court  has  no  power,  under  section 
3090  of  the  Revision,  to  order  a  reference  where 
the  parties  do  not  consent  thereto,  in  cases  not 
cognizable  in  courts  of  equity.  The  exercise  of 
this  power,  under  such  circumstances,  would  be 
a  violation  of  the  right  of  trial  by  jury  guaran- 
tied by  the  constitution.  McMartin  v.  Bing- 
ham, 27  Iowa.  234. 

II.  Report. 

4.  Acquiescence.  The  report  of  a  referee 
should  not  be  set  aside  on  the  ground  that  the 
reference  was  to  but  one  person  when  it  should 
have  been  to  three,  if  it  appear  that  no  objec- 
tion to  such  reference  was  made  at  the  time, 
and  that  the  party  complaining  appeared  be- 
fore the  referee  and  submitted  the  cause  on  his 
part,    ifeShane  v.  Gfray  et  al.,  13  Iowa,  504 

6.  It  is  competent  for  the  court  to  require  a 
referee  to  state  the  facts  found  as  the  predicate 
for  the  final  judgment ;  but  in  the  absence  of 
such  requirement  a  general  finding  will  be 
sufficient.  Ibid. 

6.  Judgment  on  report  When  a  referee  in 
his  report  sustained  the  demand  of  plaintiff 
and  rejected  the  entire  defense  set  up  by  the 
defendant,  without  stating  the  exact  sum  due 
(he  plaintiff,  and  also  reported  the  entire  evi- 


dence to  the  district  court,  it  was  held  that  the 
court  did  not  err  in  assessing  the  sum  dne  to 
the  plaintiff  from  defendant,  and  in  rendering 
judgment  thereon.  Drath  v.  Deita,  J5  lowt, 
436. 

7.  Set  aside  for  nnoertainty.  In  an  action 
upon  an  account,  the  statute  of  limitations  was 
one  of  the  defenses  set  up ;  the  report  of  the 
referee  was  so  uncertain  that  it  was  impossibla 
to  ascertain  therefrom  when  the  limitation  in 
that  case  commenced  to  run.  Held,  tiiat  it 
should  be  set  aside  for  uncertainty.  DoffU  t. 
Heiley,  18  Iowa,  108. 

8.  The  finding  of  a  refnree  and  the  verdict  of 
a  jury  stand  on  the  same-ground,  and  will  not 
be  disturbed  unless  manifestly  against  evidence. 
Whieher  dk  Thompson  v.  Steamboai  Euing^  21 
Iowa,  240 ;  and  title  New  TriaIi,  ante. 

9.  Finding  in  ordinary  and  equitable  actktt 

In  ordinary  actions  the  finding  of  a  referee 
has  the  effect  of  a  special  verdict  by  a  jniy,  and 
will  be  disregarded  only  wher«  palpably  against 
the  weight  of  evidence ;  but  in  equitable  u- 
tions  triable  by  the  first  method,  it  is  the  dnU 
of  the  court  to  adjudicate  the  case  upon  tlie  eri- 
dence,  and  not  alone  upon  a  finding  of  facts 
made  by  the  referee.  Wilgua  db  Ehdng  v.  G^ 
ting  db  Oiddinga,  21  Iowa,  177. 

10.  Form  of  report.  An  order  referring  a 
chancery  cause  was  as  follows :  "  On  motion 
and  consent,  this  cause  is  referred  to  S.  H.  L,  u 
commissioner,  to  examine  and  report  his  con- 
clusions under  the  rules  of  practice  of  this 
court."  Held,  that  the  commissioner  was  not 
required  to  write  out  and  report  evidence  of 
each  witness  in  the  language  in  which  it  vai 
submitted,  and  that  the  statement  of  his  condo* 
sion  drawn  from  the  evidence  was  suffidenl 
Byington  v.  Hampton  et  al.^  13  Iowa,  22. 

11.  Affidavit  of  referee.  Objection  mi 
made  that  the  report  of  the  referee,  to  whom 
an  action  was  referred,  was  not  accompanied  b; 
the  affidavit  or  oath  for  the  faithful  perfona- 
ance  of  his  duty,  as  prescribed  by  section  3100  of 
the  Revision.  Held,  that  evidence  that  it  via 
made,  but  afterward  lost,  showed  a  suffident 
compliance  with  the  statute.  Seare  v.  SeOe^t 
28  Iowa,  501. 

12.  Findings  upon  an  account:  contnct: 
practice.  The  report  of  a  referee  in  an  actica 
upon  an  account,  finding  that  several  itentf 
thereof  were  furnished  under  a  contract  bo- 
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tween  the  parties,  Is  not  objectionable  on  the 
gronnd  that  it  finds  upon  an  issne  not  submit- 
ted to  the  referee,  since  it  is  competent  to  re- 
-cover  upon  an  account  though  the  items  thereof 
were  furnished  under  a  contract.  Haptoood  ▼. 
Wood,  28  Iowa,  563. 

13.  Nor  would  the  report  be  objectionable 
because  it  failed  to  give  the  precise  terms  of 
such  contract,  or  to  find  as  to  each  item  em- 
braced a  long  account.  Ibid, 

1^  The  report  of  a  referee  stands  like  the 
verdict  of  a  jury,  and  will  not  be  reviewed  un- 
less all  evidence  is  contafned  in  the  record.  Ibid. 

16.  A  referee,  in  the  absence  of  instructions, 
is  not  bound  to  report  his  finding  upon  each  of 
the  items  composing  an  account.    84  Iowa,  485. 

IIL  Review,  Appeals,  BTC. 

16.  Presumption.  The  presumptions  which 
obtain  in  favor  of  the  regularity  of  proceedings 
in  courts  apply  also  to  proceedings  before  ref- 
erees appointed  by  the  court.  OUner  v.  Town- 
Bend  et  al.,  16  Iowa,  480. 

17.  The  district  court  did  not  err  in  refusing 
to  mview  a  finding  of  facts  by  a  referee,  when 
the  evidence  upon  which  it  is  based  is  not  pre- 
sented in  the  record.  Ibid. 

18.  The  finding  of  a  referee  stands  like  the 
verdict  of  a  jury  on  the  finding  of  a  court,  and 
will  be  reversed  by  an  appellate  court,  on  the 
ground  that  it  is  against  the  evidence,  only 
when  it  is  manifest  that  the  ground  is  well 
taken.  ChUds  v.  Shower,  18  Iowa,  261 ;  and  title 
New  Trial,  ante, 

19.  Praotioe.  The  findings  of  fact  by  a  ref- 
eree will  not  be  reviewed  on  appeal  to  the  su- 
preme court,  under  a  certificate  that  the  evidence 
em1x>died  in  the  record  is  the  svJbttance  of  all 
the  evidence  that  was  received  by  the  referee. 
Sears  v.  Sdlen,  28  Iowa,  501. 

20.  Appcdntment  of  referee:  Judicial  discre- 
tion. The  appointment  of  a  referee  in  an  equity 
cause,  triable  by  the  first  method,  is  so  essen- 
tially matter  of  practice,  so  preliminary  in  its 
nature,  and  so  largely  discretionary  with  the 
court  that  it  will  not  be  reviewed  by  the  su- 
preme court,  unless  substantial  prejudice  is 
shown  by  the  complainant.  Hatch  v.  Judd,  28 
Iowa,  499. 

See  Akbitration  and  Award;  Jury  and 
Verdict  ;  New  Trial  ;  Practice  ;  Recbitkr. 


RBIiATOR. 

See  M-ANDAMUB. 


1.  Joint  defendants :  settlement.  The  settle- 
ment of  a  cause  of  action  in  replevin,  by  one 
joint  defendant,  is  a  settlement  as  to  all.  Tay- 
lor V.  QaUnnd,  8  G.  Gr.  17. 

2.  Ck>ntract.  A  release  is  to  be  construed  ac- 
cording to  the  particular  purpose  for  which  it 
was  made  and  a  particular,  recital  in  such  an 
instrument  will  restrain  its  general  words. 
Seymour  d  Co.  v.  BuUer,  8  Iowa,  304. 

3.  Release  of  maker.  Where  defendant 
wrongfully  converted  to  his  own  use  a  promis- 
sory note  belonging  to  another,  and  collected 
the  same  from  the  maker ;  held,  that  the  release 
of  the  maker  by  the  real  owner  did  not  operate 
to  release  defendant,  as  his  liability  was  not 
joint  with  the  maker.  Allison  dk  Crane  v.  King, 
25  Iowa,  56. 

4.  Of  one  partner.  A  partnership  creditor 
may,  by  the  aid  of  restraining  words,  release 
one  partner  from  further  liability,  without  af- 
fecting his  right  as  against  the  other  partner. 
Gardner  v.  Baker,  guardian,  25  Iowa,  348. 

6.  Joint  obligors.  The  release  of  one  or  more 
persons  who  are  jointly,  or  jointly  and  severally, 
bound  is  a  discharge  of  all,  unless  it  appears 
from  the  instrument,  or  the  circumstances  and 
relations  of  the  parties,  that  they  cannot  rear 
sonably  be  supposed  to  have  so  intended.  Bon- 
n«y  V.  Bonney,  29  Iowa,  448.  See  Bills,  Notes 
AND  Checks  ;  Ck)NTRACT6 ;  Partnership  ;  Prin- 
ciPAi<  AND  Surety. 


RBUaiOUB  SOOIETIBa 

1.  Ecclesiastical  bodies,  and  other  corpora- 
tions, may  hold  lands  for  charitable  or  other 
purposes.    Miller  v.  Chittenden,  2  Iowa,  815. 

2.  Not  restricted  as  to  quantity  of  property, 
restricted  only  as  to  purpose  of  acquiring  and 
applying.  An  act  approved  February  7, 1844 
(Laws  of  1844,  chap.  4),  entitled  "  An*  act  rela- 
tive to  religious  societies,"  does  not  limit  the 
quantity  or  value  of  the  property  which  a  relig- 
ious society  may  hold.  It  does  restrict  the  pur- 
poses for  which  it  may  be  acquired,  and  to 
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which  it  maj  be  applied.  WXLtf  ▼.  OlMenden 
0t  (U„  2  Iowa,  815. 

3.  Where  landi  are  granted  to  individoals, 
for  the  me  of  a  dhurchi  which  at  the  time  of 
the  grant  is  not  incorporated  ae  each,  the  per- 
•ons  to  whom  the  grant  is  made  stand  seised  to 
the  use,  and  when  the  chnrch  receives  legal  ca- 
pacity to  take  and  hold  the  real  estate,  the  stat- 
ute executes  the  possession  to  the  use,  and  the 
estate  vests.  MiU&r  v.  Ohittenden  et  tU,,  4  Iowa, 
85d. 

4i  Amoimt  of  debt  limited.  A  religious  cor- 
poration maj,  by  its  constitution,  limit  the 
amount  of  debt  which  its  trustees  maj  create, 
without  the  vote  or  sanction  of  tbe  society.  Wjfn- 
eoop  A  WcUkina'7.  Ths  drngregaHanal  Society  of 
BeUevue,  10  Iowa,  185. 

6.  Power  of  mi^oxity.  The  republican  prin- 
ciple which  obtains  in  the  civil  government  of 
this  country,  that  the  whole  are  hound  by  the 
acts  of  the  majority,  when  those  .acts  are  not  in 
conflict  with  the  constitution,  obtains  with  equal 
force  and  uniformity  in  the  government  of  cor- 
porations and  voluntary  associations  of  indi- 
viduals. A  majority  may  dispose  of,  retain,  or 
occupy  and  manage  the  property  owned  abso- 
lutely by  the  corporation  or  association,  admit- 
ting the  minority  to  equal  benefits  with  them- 
selves. McBride  et  al,  v.  Porter  et  cU,,  17  Iowa, 
208. 

6.  When  mejority  oannot  bind  minority.  A 
majority  of  the  trustees  and  members  of  a  vol- 
untary association  for  religious  purposes  have 
no  power,  on  retiring  therefrom  and  entering 
into  another  organization,  to  control  and  direct 
the  property  of  the  old  association  into  any 
channel  foreign  to  the  object  of  its  institution. 
First  Oonetitutional  Presbyterian  Church  v.  Con- 
grigtUional  Society, 2S  Iowa,  567. 

7.  Particular  denomination:  how  deter- 
mined. While  our  courts  will  not  enter  into 
the  examination  of  purely  theological  questions 
to  ascertain  the  beneficiary  of  a  resulting  trust, 
yet,  if  the  trust  was  created  for  the  benefit  of 
a  particular  denomination,  courts  will  follow 
the  ecclesiastical  tribunals  in  determining  who 
are  of  that  denomination.  Ibid. 

8.  Bvidence:  religiomi  belief  of  grantor. 
While  it  may  be  true  that  the  religious  belief 
of  the  grantor  of  property  to  the  trustees  of  a 
religious  association,  in  trust  for  certun  religious 
purposes,  should  not  be  inquired  into  for  the 
purpose  of  ascertaining  the  nature  of  the  trust. 


yet  the  circumstances  surrounding  the  making 
and  aooeptance  of  the  conveyance  may  be  for 
the  purpose  of  ascertaining  its  object  Ibid, 

9.  Real  estate:  notioe  of  meeting  Tlie 
rule  conceded  that  a  majority  of  an  unincorpo- 
rated religious  society  may  direct  and  control 
the  disposition  of  real  estate  belonging  to  it.  no- 
tice of  the  meeting  at  which  such  action  is  taken 
having  been  given  to  the  members  of  the  society. 
Subbard  v.  The  German  Catholic  CongregaHon 
et  al.,  84  Iowa,  81. 

10. Where  it  appeared  that  the  bnsinesi 

meetings  of  the  society  were  invariably  held  in  tiie 
evening,  and  were  called  by  announcement  to  the 
children  at  the  school  connected  with  the  society, 
and  by  the  ringing  of  the  bell ;  and  it  was  shown 
that  the  usual  notice  was  given  of  the  meeting  in 
question ;  that  in  addition  thereto,  a  written  noti- 
fication was  carried  around  to  most  of  the  mem* 
hers,  and  that  none  of  those  resisting  the  action 
taken,  clidmed  that  they  did  not  know  that  the 
meeting  was  being  held,  it  was  held,  that  the 
notice  was  sufficient.  Ibid, 


11. 


power  to  mortgage:  tnistees:  oom- 


mittee.  Where  power  was  given  to  a  committee 
of  the  society,  appointed  by  resolution,  for  that 
purpose,  to  negotiate  a  loan  for  the  payment  of 
a  debt  due  from  the  society  to  an  individual,  and 
where,  by  the  same  resolution,  certain  trustees, 
who  held  the  title  of  real  estate  belonging  to  the 
society,  were  directed  to  execute  a  mortgage 
thereon  to  secure  such  loan,  it  was  7teld,  the 
committee  failing  to  make  the  loan,  that  they 
might  properly  direct  the  trustees  to  execute 
the  mortgage  to  the  creditor  himself  for  the 
purpose  of  securing  his  claim,  and  that  the 
same  was  valid  when  so  made.  Ibid. 

12.  That  all  such  trustees  did  not  join  in 

the  execution  of  the  mortgage,  but  only  a  ma- 
jority of  them,  would  not,  under  the  direction 
given,  render  the  mortgage  invalid.  A  court  of 
equity  has  power  in  such  case  to  deelare  the 
mortgage  binding  according  to  the  intent  of 
the  parties,  and  to  decree  a  foreclosure  thereof. 
Ibid. 

13. power  to  sell:   mortgage.    But  a 

committee  authorized  to  eeil  certMU  real  estate 
belonging  to  the  society  and  to  execute  a  deed 
to  the  purchaser  therefor,  in  order  to  raise  a 

I  fund  for  the  purpose  of  paying  the  general 
debts  of  the  society,  is  not  authorised  to  execute 

•  a  mortgage  or  deed  '^t  trust  for  the  purpose  of 


REMITTITUK  —  RENT  —  REPLEVIN. 


1001 


In  General. 


securing  ^he  various  creditors  holding  such 
claims.  Ibid. 

14. ratifioation  by  parol ;  estoppeL   Nor 

would  a  parol  ratification,  as  by  a  vote  of  the 
members  of  a  meeting  of  the  society,  to  which 
the  committee  reported  their  action,  validate  the 
instrument.  Ibid, 
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L  In  General,  1001. 

II.  When  and  Against  Whom  the  Action 
WILL  Lie,  1002. 

III.  Preliminary  REquisrrBS,  1003. 

IV.  Pleading  and  Evidence,  1008. 
v.  Defenses,  1004. 

VI.  The  Bond,  and  Actions  thereon,  1005. 
vn.  Verdict,  Judgment  and  Damages. 

a.  Verdict,  l(m, 

b.  Judgment,  1006. 

c.  Damages,  10(yi. 


I.  In  General. 

1.  Effects  of  plaintiff's  fidlure  to  prosecute 
suit.  In  an  action  of  replevin  commenced 
before  a  justice  of  the  peace  where  the  plaintiff 
fails  to  prosecute  his  suit  with  effect,  or  adduce 
any  proof  in  support  of  his  action,  the  law  pre- 
sumes title  to  be  in  the  defendant,  and  it  is  only 
necessary  for  him  to  prove  the  value  of  the' 
property  in  order  to  recover  restitution  or  pay- 
ment of  its  value.  Rickrer  v.  Dixon,  2  G.  Or. 
591. 

2.  to  establish  right.     The  plaintiff  in 

replevin  takes  the  property  from  the  possession 
of  the  defendant  under  claim  of  right  to  either 
the  possession  or  the  property,  or  both.  It  fol- 
lows, if  he  fails  to  establish  the  right  set  up, 
the  properly  should  be  returned  to  him  from 
whom  it  was  taken.  Chadwkk  v.  Miller,  6  Iowa, 
84. 
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3. of  Judgment    of  nonsuit.     After  a 

judgment  of  nonsuit  against  a  plaintiff  in 
replevin  on  his  own  motion,  it  is  proper  for  the 
court  to  award  a  return  of  the  property  replevied 
to  the  defendant.  Ibid. 

4.  Though  the  plaintiff  is  nonsuited  in  an 
action  of  replevin,  he  may  still  offer  testimony 
to  prove  ownership  of  the  property  in  himself 
upon  inquiry  into  the  right  of  the  defendant's 
possession ;  in  order  to  show  that  the  defend- 
ant could  have  sustained  no  substantial  damage 
as  he  was  not  the  owner  of  the  property.  Sar- 
man  v.  Goodrich,  1  G.  Gr.  13. 

6. must  recover  on  strength  of  his  title. 

In  Replevin  the  plaintiff  must  recover  upon  the 
strength  of  his  own  right  to  the  present  posses- 
sion of  the  property.  Whatever  the  right  or 
title  under  which  the  defendant  may  hold  the 
property,  if  the  plaintiff  is  not  entitled  to  the 
possession  of  the  property,  he  must  fail  in  his 
action.  Marienthal,  Lehman  dk  Go.  v.  Shafer  et 
al.,  6  Iowa.  228. 

6.  When  an  action  of  replevin  is  dismissed 
upon  motion  of  defendant,  he  is  not  driven 
to  an  action  on  the  bond,  but  is  entitled  to  a 
judgment  for  the  return  of  the  property  levied, 
or  for  its  value.  Ihink  db  ffardman  v.  Israel,  5 
Iowa,  488. 

7.  Joint  defendants.  In  an  action  of  replevin 
against  two  it  is  error  to  instruct  the  jury  that 
''if  either  of  the  defendants  was  not  guilty 
they  must  find  for  both,  that  one  alone  could 
not  be  found  guilty.  Caroihers  et  oLy.  Van 
Hagan  et  al.,  2  G.  Gr.  481. 

8.  Proof  of  identity.  In  an  action  of  re- 
plevin there  should  be  proof  of  the  identical 
property  claimed  by  plaintiff.  Stanehfield  v. 
Palmer,  4  G.  Gr.  28. 

9.  Distress  of  cattle  damage  feasant.  A 
servant  or  agent  may  distrain  trespassing 
animals  doing  damage  on  the  premises  of  his 
master  or  principal,  and  in  an  action  of  replevin 
for  the  animals  brought  against  him, may  justify 
such  distress  in  the  name  of  his  master  or  prin- 
cipal, nor  need  he  make  his  master  or  principsl 
a  party  to  the  action.  Bearinger  v.  (yjlare, 
26  Iowa,  250. 

10.  Where  proceedings  are  stayed  by  in- 
junction. Where  proceedings  in  an  action  of 
replevin  are  enjoined  under  bill  in  chancery, 
but  the  decree  merely  settles  the  right  of  the 
parties  in  respect  to  the  ownership  of  the  prop- 
erty, and  contains  no  order  for  its  return,  or 
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adjudication  respecting  its  value,  these  matters 
should  be  disposed  of  in  the  replevin  action; 
and  either  party  be  permitted  to  introduce  evi- 
dence to  show  the  value  of  the  property  taken 
under  the  writ.  Behr  v.  Lavnpton,  81  Iowa, 
172. 

IL  When  and  Againbt  Whom  the  Action 

WILL  Lib. 

11.  Res  a^judicata.  A  trial  of  the  right  of 
property  under  attachment  is  no  bar  to  an 
action  of  replevin  for  the  same  property.  Mor- 
riU  V.  MiUer,  8  G.  Gr.  104.  See  Rbyisbd  Stat- 
utes of  1843,  p.  634,  §  18. 

12.  Party.  In  an  action  of  replevin  to  recover 
property  taken  by  a  sheriff  under  a  writ  of  attach- 
ment, the  executor  of  the  plaintiff  in  the  attach- 
ment suit  is  not  a  proper  party.  Bevan  v.  Hay- 
den,  sheriff,  etc. ,  13  Iowa,  122. 

13.  By  mortgagor  against  sheriflEL  An  action 
of  replevin  cannot  be  maintained  by  a  mortgagor 
against  the  sheriff,  when  the  property  was  levied 
by  direction  of  the  mortgagee  upon  an  execution 
against  both  him  and  the  mortgagor.  Talbot  v. 
De  Forest,  3  G.  Gr.  586. 

14.  To  recover  article  severed  from  realty. 
When  a  party,  by  his  own  tortious  act,  severs 
an  article  from  the  realty,  which  but  for  such 
severance  would  be  real  property,  replevin  will 
lie  for  its  recovery.  The  Congregational  Society 
of  Dubuque  v.  Fleming,  11  Iowa,  533. 

15.  To  recover  promissory  note.  The  maker 
of  a  promissory  note  which  has  been  paid  off 
may  bring  and  sustain  an  action  of  replevin  to 
recover  the  possession  thereof.    Savery  v.  Hays, 

20  Iowa,  25,  and  generally  to  recover  possession 
of  a  promissory  note,  Qraff  v.  Shannon,  7  Ibid. 
608. 

16.  Against  officer  acting  under  tax  warrant. 
Replevin  will  not  lie  against  an  officer  acting 
under  a  tax  warrant  for  the  collection  of  taxes 
erroneously  assessed  by  a  board  having  com- 
petent authority.    Bilbo  v.  Henderson,  treasurer, 

21  Iowa,  56. 

.  17.  Taking  by  defendant's  wile.  Where  the 
taking  was  by  defendant's  wife,  but  he  claimed 
the  benefit  of  it  and  defended  it ;  held,  that  for 
the  purpose  of  replevin,  the  taking  was  by 
defendant.  Delaneey  v.  Holeomb,  26  Iowa.  94. 
18.  Property  taken  on  legal  prooeas.  An 
action  of  replevin  is  authorized  by  the  Code  of 
1851,  to  recover  the  possession  of  personal  prop- 
erty taken  on  legal   process,  if  it  was  exempt 


from  seizure  by  such  process.  Wilson  v.  Stripe, 
4  G.  Gr.  651.  The  same  rule  prevails  nnderthe 
Revision  of  1860.    Cooley  v.  Dams,  d4  Iowa,  128. 

19.  Tlie  common-law  role  that  a  person  can- 
not maintain  replevin  for  the  possession  of 
goods  taken  from  him  by  virtue  of  legal  pro- 
cess, has  been  modified  by  our  statute  so  far  as 
respects  property  which  is  exempt  from  seixure. 
(holey  V.  Davis,  84  Iowa,  128. 

20.  When  property  has  been  -wxongliiny 
seized.  An  action  of  replevin  will  lie  at  the  in- 
stance of  a  party  whose  property  has  been 
wrongfully  seized  by  an  officer.  WiUon  v. 
Stripe,  4  G.  Gr.  551 ;  Miller  v.  Bryan,  8  Iowa, 
68 ;  Smith  v.  Montgomery,  5  Ibid.  370 ;  Mumma  v. 
McKee,  10  Ibid.  107 ;  Qirnble  v.  Ackley,  12  Ibid. 
27 ;  Shea  v.  Watkins,  Ibid.  605 ;  Cooiley  v.  Davis, 
34  Ibid.  128. 

21.  Where  bailee  has  the  posseaaion.  The 
owner  of  property  seized  in  execution  to  satisfy 
a  judgment  against  a  third  party  may  main* 
tain  an  action  of  replevin  against  the  offi- 
cer, notwithstanding  the  property  at  the  time 
of  the  commencement  of  the  action  is  in  the 
hands  of  his  bailee.  Balston  v.  Black,  15  Iowa, 
47. 

22.  Hie  action  will  not  Ue  against  a  person 
who  is  not  in  possession  and  who  does  not  at 
the  time  of  the  commencement  of  the  action 
claim  any  interest  in  the  property.  Coffin  v. 
Oephart  et  al.,  18  Iowa,  256. 

23.  Plaintiff  must  be  entitled  to  possessioa 
when  action  is  commenced.  To  entitle  the 
plaintiff  in  replevin  to  recover,  it  must  appear 
that  he  was  entitled  to  the  possession  of  the 
property  in  controversy  at  the  commencement 
of  the  action.  Alden  db  Co,  v.  Carver,  18  Iowa, 
253.  See  Cassel  v.  The  Western  Stage  Co.,  12 
Ibid.  47. 

24.'  Mere  possession  sufficient.  Replevin 
muy  be  maintained  on  the  right  of  possession 
of  property  without  reference  to  the  ownership. 
McCoy  V.  Cadle,  4  Iowa,  556. 

III.  Preliminary  Requibitss. 

26.  When  demand  is  necessary.  When  the 
possession  of  property  was  not  acquired  wrong- 
fully in  an  action  of  replevin,  there  should  be 
evidence  of  the  demand  and  refusal,  but  if  the 
property  was  illegally  taken  no  demand  is 
necessary.    Stanehfield  v.  Palmer,  4  G.  Gr.  23. 

26.  When  the  defendant  in  replevin  was 
originally  in  the  rightful  possession  of  the  prop- 
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erty  in  controversj,  the  action  cannot  be  main- 
tained without  showing  that  a  demand  was 
made  before  its  commencement.  OUchriat  v. 
Moore,  7  Iowa,  0. 

27.  Necessary  only  when  mere  right  of  pos- 
session Is  in  issne^  Demand  of  possession  before 
action  brought  is  necessary  only  where  the 
mere  right  of  possession  is  in  issue ;  hence  no 
demand  is  necessary  where  the  issue  is  as  to  the 
right  of  property  in  the  goods.  Smith  dk  Co.  v. 
MeLeanM  Iowa,  823. 

28.  Role  applied.  PlaintifT  claimed  the  own- 
ership of  the  property  and  the  right  of  posses- 
BioD  as  incidental ;  defendant's  claim  was  pre- 
cisely the  same.  BM,  no  demand  was  necessary. 
Ibid. 

29.  Not  necessary  where  taking  Is  wrongs 
liiL  A  demand  before  suit  is  not  necessary 
where  the  taking  is  wrongful.  Delanaey  v.  Boi- 
comb,  26  Iowa,  94 ;  Robinaon  ▼.  KeUh  d  Snell,  25 
Ibid.  821 ;  StanchfiM  ▼.  Palmer,  4  Q,  Gr.  23 
GUehrist  v.  Moore,  7  Iowa,  9. 

30.  Role  applied.  Where  the  defendant 
took  a  steer  from  plaintiff's  droye,  knowing 
that  plaintiff  had  denied  his  asserted  owner- 
ship, Jield,  that  no  demand  was  necessary  before 
suit.    Delancey  t.  Holeomh,  26  Iowa,  94. 

31.  When  tender  is  necessary.  To  entitle  a 
party,  who  has  bargained  for  the  purchase  of 
personal  property,  but  has  paid  no  part  of  the 
purchase-money,  and  no  time  nor  ptace  is  fixed 
for  the  delivery,  to  maintain  replevin  for  the 
possession  of  the  property,  a  tender  of  the  pur- 
chase money  and  a  demand  for  the  property 
must  have  been  made  before  the  commence- 
ment of  the  action.  Hart  v.  Lvdngston  et  al., 
139  Iowa,  217. 

32.  And  it  seems  that  a  party  in  such  case 
could  not,  independent  of  the  question  of  tender 
and  demand,  maintain  replevin  for  the  prop- 
erty ;  especially  as  against  a  subsequent  pur- 
chaser without  knowledge  of  the  prior  contract. 
Ilnd. 

IV.  PliEilDING  AND  EyIDBKCB. 

33.  Description  of  property.  Where  a  store- 
house and  the  goods  therein  were  in  the  posses- 
sion of  the  sheriff  by  virtue  of  a  writ  of  attach- 
ment, and  where  the  attachment  defendant  in- 
stituted an  action  of  replevin  and  in  the  writ 
and  petition  described  the  property  as  being  "  a 
certain  storehouse,  warehouse  and  the  goods 
therein  contained,  being  the  store  in  Council 


Bluffs,  known  and  designated  as  the  store  of 
your  petitioner,  it  was  held,  that  the  descrip- 
tion was  'sufficiently  certain.  EUmoorth  et  al.  ▼. 
Henshall,  4  G.  Or.  417. 

34.  General  role.  A  description  which  will 
enable  the  officer  to  identify  the  property  is 
sufficient.  Ibid. 

35.  An  affidavit  in  replevin  signed  Q.  W.  & 
R.  Hover,  and  sworn  to  by  both  plaintiffs  was 
not  objectionable.  Hover  v.  Bhoade,  6  Iowa, 
506. 

36.  Matter  not  alleged  may  be  shown. 
Where  the  residence  of  plaintiff  in  an  action  of 
replevin  becomes  material  it  may  be  shown 
without  any  allegation  to  that  effect.  IfetoeUT, 
Haydeut  8  Iowa,  140. 

37.  The  wrongful  detention  is  the  gist  of  the 
action,  and  the  failure  to  allege  this  fact  in  the 
petition  furnishes  good  ground  for  demurrer. 
Draper  v.  EUis,  12  Iowa,  816. 

38.  Bet-offmay  be  pleaded.  Any  claim  which 
would  be  the  subject  of  an  action  against  the 
plaintiff,  and  which  was  held  by  the  defendant, 
either  matured  or  not,  at  the  time  the  suit  was 
commenced,  may  be  pleaded  as  a  set-off  in  an 
action  of  replevin.  Dunham  v.  Dennis  et  dl.y  9 
Iowa,  648. 

39.  bane.  The  question  to  be  determined  in 
an  action  of  replevin  is,  in  whom  was  the  right 
of  possession  at  the  time  the  action  was  com- 
menced? CasselT,  The  Weetem  Stage  Co.,  12 
Iowa,  47. 

40.  Allegations.  As  a  general  rule  owner- 
ship of  personal  property  carries  with  it  the 
right  of  possession;  and  in  replevin  a  gen* 
eral  allegation  of  a  right  to  the  possession  of 
the  property  in  controversy  is  sufficiently  main- 
tained  by  evidence  of  ownership  only,  when  no 
special  right  to  the  possession  is  shown  by  the 
opposing  party.  Ibid. 

41.  Where  the  petition  in  an  action  of  replevin 
alleges  the  right  of  possession  as  in  the  plaintiff, 
an  answer  which  does  not  specifically  deny  this 
in  words  but  states  facts  which,  under  the  law, 
would  defeat  the  plaintiff's  action,  is  sufficient. 
Skinner  v.  The  Chicago,  Rock  Island  dk  Pacifie 
B.  R.  Co.,  12  Iowa,  101. 

42.  The  plaintiff  in  his  account  filed  in  the 
justice's  office  claimed  of  defendant  "  for  one 
yoke  of  oxen  worth  $76,"  and  "  use  of  the  same 
and  detention,  twenty-nine  days,  $20."  The 
notice  claimed  $96  "  for  damages  for  the  illegal 
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and  wrongful  taking  and  detention  of  one  yoke 
of  oxen  and  as  damages  for  the  detention 
thereof."  The  contest  on  the  trial  was  as  to 
the  ownership  and  Value  of  the  oxen.  It  was 
held  that  the  court  did  not  err  in  refusing  to 
charge  the  jury,  that  if  they  found  for  the  plain- 
tiff they  could  not  include  in  their  assessment 
the  value  of  said  oxen.  Paden  v.  Orifflth  et  al., 
12  Iowa,  272. 

43.  In  replevin  the  wrongful  detention  is  the 
gist  of  the  action,  and  a  failure  to  allege  it  in 
the  petition  may  be  taken  advantage  of  by  de- 
murrer, in  arrest,  or  upon  error.  Draper  v.  ElUs, 
12  Iowa,  816. 

44i  Petition  must  be  verified.'  The  petition 
in  replevin  must  be  verified  in  order  to  author- 
ize the  issuing  of  the  writ.  Cure  v.  Wilson,  25 
Iowa,  205. 

46.  BstoppeL  An  allegation  in  the  petition 
in  replevin,  that  the  defendant  was  in  posses- 
sion of  the  property  in  controversy,  estops  the 
plaintiff  from  denying  the  possession  of  defend- 
ant at  the  time  of  the  commencement  of  the 
action.    Kingsbury  v.  BucJhanan,  11  Iowa,  387. 

46.  Sufficient  if  in  language  of  the  statute. 
The  allegations  of  a  petition  in  replevin  are 
sufficient  if  in  the  language  of  the  statute ;  and 
the  denial  thereof  raises  an  issue  which  is 
divested  of  the  technical  effects  that  followed 
pleadings  in  replevin  at  common  law.  Jansen 
St  al.  V.  £Jffey,  10  Iowa,  227,  approved  and  fol- 
lowed in  WUkins  v.  Treynar,  14  Ibid.  891. 

47.  Evidence.  Where,  in  replevin,  the  de- 
fendant justifies  under  an  execution  in  his  hands 
as  constable,  proof  of  the  taking  is  unnecessary. 
Perkins  t.  Wisner,  9  Iowa,  320. 

48.  The  sufficiency  of  evidence  to  sustain  a 
verdict  in  replevin  considered  and  determined. 
Moore  v.  Devol  et  al.,  14  Iowa,  112. 

49. of  firaud.    Evidence  showing  that  the 

title  of  the  plaintiff  in  an  action  of  replevin,  to 
the  property  in  controversy,  was  acquired 
through  a  fraudulent  sale,  was  inadmissible 
when  no  allegation  of  fraud  was  set  out  in  the 
pleading.    Chray  v.  Earle  et  al.,  18  Iowa,  188. 

oOi  liOst  writs  of  attachment.  In  an  action 
of  replevin,  against  attaching  creditors  whose 
writs  of  attachment  have  been  lost,  they  will 
be  entitled  to  all  the  benefits  they  would  have 
been  by  having  the  writs  themselves,  if  their 
existence  and  loss  be  proven  ;  and  proof  that 
they  were  duly  issued  by  the  proper  officer  is 
prima  facie  evidence  of  their  sufficiency  as  to 


form  and  seal.  McNorton  v.  Akers,  24  Iowa, 
369.  See,  further,  titles  Evidencr  and  Plbad- 
mGs. 

y.  Defenses. 

61.  In  an  action  of  replevin  against  a  sheriff 
the  defendant  may  justify  under  a  writ  not  re- 
turned to  the  district  court  at  the  time  of  the  cono- 
mencement  of  such  action  when  the  time  with- 
in which  he  was  required  to  make  such  return 
had  not  then  expired.  Kingsbury  v.  Buchanan, 
11  Iowa,  887. 

62.  That  the  legal  title  to  the  property  in 
controversy  is  in  a  third  party  is  not  a  sufficient 
defense  to  an  action  of  replevin  when  the  plain- 
tiff claims  in  his  petition  only  the  right  of  pos- 
session. Corbitt  V.  Heisy,  15  Iowa,  296 ;  Reed  v. 
Reed,  18  Ibid.  6. 

63.  A  defendant  in  an  action  of  reple  v^in  cannot 
be  made  liable  when  he  is  not  in  possession  of, 
and  did  not  claim  any  interest  in  property  at 
the  time  the  action  was  commenced,  and  was 
not  in  collusion  with  a  co-defendant  touching 
the  same.  Coffln  v.  Qepliart  et  al.,  18  Iowa, 
256. 

64.  The  objection  in  an  action  of  replevin  to 
recover  property  taken  in  execution  by  an  offi- 
cer,  that  the  referee,  to  whom  the  case  was  re- 
ferred, found  the  officer,  after  he  had  gone  out 
of  office,  entitled  to  the  property,  is  of  no  avail 
when  it  aippears  from  the  record  that  before 
judgment  the  plaintiff  in  execution  was  substi- 
tuted for  the  officer  as  defendant,  and  the  re- 
covery was  in  his  name.  Williams  v.  Brown, 
28  Iowa,  247. 

66.  Right  to  recover  where  possession  is.  re- 
stored. When,  in  an  action  of  replevin,  the 
property  replevied  is  restored  to  the  possession 
of  the  defendant  before  his  rights  in  re8]>ect 
thereto  are  determined,  this  fact  will  defeat  his 
claim  for  the  i>alue  of  the  property,  whether 
such  restoration  be  by  act  of  the  plaintiff  or  by 
process  of  law.  Harrow  v.  Ryan  &  Ryan,  31 
Iowa,  156. 

55. rule  applied.     Goods  belonging  to 

R.  &  Co.  were  taken  under  a  writ  of  replevin 
in  an  action  against  R.  (one  of  the  firm  of  R.  & 
Co.},  and  the  next  day  R.  &  Co.  instituted  a  sec- 
ond action  of  replevin  and  acquired,  under  a 
writ  issued  thereunder,  possession  of  the  goods. 
In  a  day  Or  two  after  one  H.  instituted  a  third 
action  of  replevin  and  replevied  the  goods  from 
B.  &  Co.    R.  &  Co.  became  interveners  in  the 


BEPLEVIN. 


1005 


Defenses  —  The  Bond -and  Action  thereon. 


action  against  R.,  and  claimed  judgment  for  the 
▼alue  of  the  goods,  which  it  was  found  belonged 
to  them. .  Held,  the  possession  of  the  goods 
having  been  restored  to  them  under  the  writ 
issued  in  the  second  action  of  replevin  instituted 
hy  them,  although  they  lost  it  again  under  the 
writ  issued  in  the  third  action  instituted  hy  H., 
tl^at  they  were  not  entitled  to  recover  for  the 
Dolue  of  the  goods  as  interveners  in  the  first  ac- 
tion against  R.  Ibid, 

67.  Held,  also,  that  R.  was  not  entitled  in  the 
first  action  against  him  to  recover  for  the  value  of 
.the  goods,  as,  being  a  partner  of  the  firm  of  R. 
&  Co.,  their  possession,  acquired  under  tlie  writ 
issued  in  the  action  commenced  by  them,  opera- 
ted in  contemplation  of  law  as  his  possession. 
Ibid. 

68.  A*fonner  action  of  trespass  for  taking 
goods  may  be  pleaded  in  bar  to  an  action  of  re- 
plevin for  the  same  goods,  between  the  same 
parties,  and  it  makes  no  difference  whether  the 
judgment  in  the  trespass  suit  was  rendered  upon 
a  demurrer  or  verdict.  Coffin  v.  Knotty  2  G.  Gr. 
582. 

VI.  The  Bond,  and  Actions  thereon. 

69.  Under  the  Revised  Statutes  of  1843, 
page  537,  section  23,  no  suit  could  be  brought  on 
a  replevin  bond  given  by  the  plaintiff  nor  against 
the  officer  who  took  the  same,  until  a^  execution 
had  been  issued  on  the  judgment  in  favor  of  the 
defendant  and  returned  "that  sufficient  prop- 
erty of  the  plaintiff  could  not  be  found  in  the 
county  whereon  to  levy  to  make  out  the  amount 
of  the  judgment"  Cameron  v.  Boyle,  2  G.  Gr. 
154. 

60.  An  execution  return  which  states  *'  no 
property  found,"  held  a  sufficient  compliance 
with  said  statute,  to  satisfy  an  action  on  the 
bond.  Ibid. 

61.  Ijiability  of  surety  in  replevin  bond.  A 
surety  in  a  replevin  bond  is  not  liable  to  the 
attorney  or  principal  for  services  rendered  at 
the  request  of  such  principal,  in  the  absence  of 
any  evidence  showing  that  the  surety  had  em- 
ployed such  attorney.  Turner  v.  Myers,  23 
Iowa.  391.  • 

62.  Effect  of  replevin  bond.  Where  property 
taken  in  execution  was  replevied  in  an  action  by 
the  execution  defendant,  and  sold  to  a  bona  fide 
purchaser,  it  was  Jield  that  as  to  such  purchaser 
the  filing  of  the  replevin  bond  operated  to  re- 


lease the  property  from  the  lien  of  the  execn* 
tion.     Oimble  v.  Ackley  etal.,  12  Iowa,  27. 

63.  Replevin  bond  executed  by  guardian. 
A  guardian  sued  out  a  writ  of  replevin  for  his 
wards,  but  executed  a  replevin  bond  in  his  indi- 
vidual capacity.  Held,  that  he  was  liable  as  an 
individual  on  the  bond.  Oliver  v.  Townsend  et  al., 
16  Iowa,  430. 

64.  Bond  payable  to  administrator.  A  re- 
plevin bond  filed  in  an  action  concerning  the  prop- 
erty of  an  intestate  was  made  payable  to  the 
administrator  in  his  individual,  and  not  his  rep- 
resentative capacity.  Held,  that  the  administra- 
tor could  elect  to  sue,  either  individually  or  in 
his  representative  capacity,  and  take  payment 
accordingly.  Ibid. 

66|  Election  of  remedy.  The  defendant  in 
an  action  of  replevin  may  recover  his  damages 
in  the  main  action,  or  he  may  maintain  a  sepa- 
rate action  therefor  on  the  bond.  HaU  v.  Smith 
et  al.,  10  Iowa,  45. 

66.  Measure  of  damages.  Where  property 
taken  in  execution  was  taken  from  the  sheriff 
by  replevin,  the  measure  of  the  defendant's 
damages,  upon  the  failure  of  the  plaintiff  to 
prosecute  successfully  the  action  of  replevin,  is 
the  balance  due  him  as  execution  plaintiff,  with 
interest  and  costs.  Hayden,  for  the  use  of 
Adams,  v.  Anderson  et  al.,  17  Iowa,  158. 

67.  In  an  action  of  replevin  against  a  sheriff, 
it  is  not  competent  for  the  plaintiff  to  show,  for 
the  purpose  of  fixing  his  damages,  that  he  was 
compelled  to  deposit  with  his  surety  on  the  re- 
plevin bond  a  sum  of  money  as  indemnity.  Wil- 
son V.  HtUJfiouse,  14  Iowa,  199. 

68.  Evidence^  In  an  action  on  a  replevin 
bond,  the  petition  and  other  papers  in  the  re- 
plevin suit  are  competent  evidence  to  sustain 
the  action  on  the  part  of  the  plaintiff.  AfcOin- 
nis  V.  Hart,  6  Iowa,  204 ;  see  Keys  v.  McNuUy, 
14  Ibid.  484. 

69.  Judgment  on  replevin  bond.  A  judg- 
ment against  the  surety  on  a  replevin  bond  is, 
prima  facie,  the  measure  of  his  damages  in  an 
action  against  the  obligor  in  a  bond  executed  to 
indemnify  him  for  becoming  such  surety. 
Lyon  V.  Northrup,  17  Iowa,  314. 

70.  The  judgment  in  an  action  of  replevin 
was  to  the  effect  that  the  plaintiff  "  was  en- 
titled to  the  possession  of  the  property  in  con- 
troversy." Held,  in  an  action  on  the  replevin 
bond,  that   evidence  showing  that  the  plain- 
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tifi  wa8  not  the  owner  of  the  property,  was  ad- 
missible for  the  purpose  of  determining  the 
measure  of  damages.  Hawley  v.  Warner,  12 
Iowa,  42.. 

71.  Inregular  Judgment :  no  defense.  An 
irregular  judgment  for  the  value  of  property 
taken  in  replevin,  in  which  no  order  for  the  re- 
turn of  the  property  is  made,  does  not  change 
the  liability  of  a  surety  in  an  action  on  the  re- 
plevin bond.  M(uon  ▼.  Richards  et  al.,  12 
Iowa,  78. 

VII.  Ybbdigt,  Jxtdomekt  and  Damagbs. 

a.  Verdict. 

72.  Where,  in  an  action  of  replevin,  the  jury 
found  for  the  defendant  as  to  the  right  of  prop- 
erty and  the  right  of  possession,  and  assessed 
his  damages  at  a  certain  sum  but  did  not  find 
the  value  of  the  property  replevied.  Held,  that 
the  supreme  court  must  presume  that  the  jury 
were  properly  instructed  as  to  the  measure  of 
damages, and  that  the  finding  of  the  value  of 
the  property  was  a  matter  of  form.  Western 
Stage  Co.  v.  Walker,  2  Iowa,  504. 

73.  V^Tien,  in  an  action  of  replevin,  the  ver- 
dict was:  "  We,  the  jury, find  the  right  of  the 
property  in  the  plaintifi*,  except  $100  which  was 
not  covered  by  the  mortgage,"  it  was  ?ield,  that 
the  court  erred  in  reforming  the  verdict  and  in 
rendering  a  judgment  for  a  return  by  the  plain- 
tiff to  the  defendant  of  $100  worth  of  property, 
and  in  ordering,  in  default  thereof,  execution 
for  that  sum.  Moore  v.  Devdet  al.,  14  Iowa, 
112. 

74.  Where,  in  an  action  of  replevin,  the  owner- 
ship and  right  to  the  possession  of  personal 
property  was  in  issue  on  the  allegations  of  plain- 
tiff's petition,  the  defendant  setting  up  no  special 
property,  and  the  jury  returned  the  following 
verdict :  "  We  find  the  ownership  in  the  plain- 
tiff and  assess  the  value  of  the  mare  at  $75,  and 
the  damage  for  the  wrongful  detention  at 
$2o,"it  wasA«2t2  that  the  form  of  the  verdict 
was  sufiicient,  and  the  court  did  not  err  in  enter- 
ing judgment  thereon.  Casselv.  The  Western 
Stage  Co.,  12  Iowa,  47, 

76.  In  an  action  of  replevin  where  the  jury 
return  a  verdict :  **  We,  the  j  uiy,  find  a  verdict 
for  the  defendant  of  $50."  It  is  not  error  in  the 
court  to  refuse  a  judgment  ordering  the  prop- 
erty to  be  restored  to  the  defendant.  Such  a 
verdict  Is  not  inconsistent  with  plaintiff's  right 
to  the  property.     Hunt  v.  Bennet,4i  G.  Gr.  512. 


76.  Where,  in  an  action  of  replevin,  the  peti- 
tion alleged  the  value  of  the  property  and  that 
the  plaintiff  was  the  absolute  owner,  and  the 
possession  of  the  property  was  taken  under  the 
writ  from  the  defendant  and  delivered  to  the 
plaintiff,  it  was  htld,  that  a  verdict  in  the  fol- 
lowing form,  with  judgment  following  it,  was 
sufficiently  specific:  "We,  the  jury,  find  for  the 
plaintiff."  NeuAien  v.  Beed.  80  Iowa,  496.  See 
Jury  and  Verdict,  ante. 

b.  Judgment. 

77.  Judgment  for  return.  In  replevin  the 
judgment  for  the  defendant  should  order  a  re- 
turn of  the  property.  A  judgment  for  the  dam- 
ages alone  is  erroneous,  unless  the  reasons 
why  a  return  of  the  property  is  not  ordered  are 
therein  stated.  Funk  db  Hardman  v.  Israel,  5 
Iowa,  488,  explained ;  Jansen  et  al.  v.  Effey,  10 
Ibid.  227. 

78.  Effect  of  Judgment.  When  a  judgment 
in  an  action  of  replevin  is  not  rendered  in  a 
trial  upon  the  merits  and  does  not  determine 
the  question  of  title,  ownership  in  the  defend- 
ant may  be  pleaded  and  shown  in  an  action  on 
the  bond  in  mitigation  of  damages.  Btiek  v. 
Ehodes  etal.,n  Iowa.  848. 

79.  Aa  a  general  rule,  the  judgment  in  re- 
plevin, where  the  plaintiff  fails  to  maintain  his 
action,  should  be  for  a  return  of  the  property. 
Oliodwick  v.  Miller,  6  Iowa,  88 ;  Jansen  et  «/.  v. 
Effey,  10  Ibid.  227 ;  Mason  v.  Richards  et  al.^ 
12  Ibid.  78. 

80.  But  when  the  judgment  is  for  the  value 
of  the  property  only,  without  ordering  a  return, 
it  is  not  void  but  only  irregular.  Mason  ▼. 
Rieliards,  supra. 

81.  Judgment  In  replevin  conclusive.  Where 
the  judgment  in  replevin  determines  the  title  to 
the  property  in  controversy,  it  is  conclusive  up- 
on the  parties,  and  the  title  cannot  be  again 
inquired  into,  in  an  action  on  the  bond.  Haw- 
ley  V.  Warner  et  al.,  12  Iowa.  42;  Hayden  v. 
Anderson,  17  Ibid.  158. 

82.  When  the  verdict  in  an  action  of  replevin 
is  for  the  defendant,  judgment  cannot  be  ren- 
dered against  the  principal  and  sureties  on  the 
bond  for  damages.  Jansen  et  al.  v.  Eifey,  10 
Iowa,  227. 

83.  Under  Code  of  1851.  In  an  action  of 
replevin  commenced  under  the  Code  of  1851,  a 
judgment  could  not  be  rendered  for  defendant 
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and  against  the  plaintiff  and  tlie  sureties  on  his 
bond.  Jansen  v.  Effey,  10  Iowa,  228 ;  Hurd  v. 
OaUdh&r,  14  Ibid.  894. 

84.  Alternative  Judgmenti  But  under  sections 
8554  and  8568  of  the  Revision  of  1860,  the  defend- 
ant iD  replevin  may,  after  the  action  is  dismissed 
by  the  plaintiff,  have  an  alternative  judgment  for 
a  return  of  the  property  or  the  amount  of  his 
damages,  against  both  the  principal  and  sure- 
ties on  his  bond.  WiUcina  v.  T}reynor  et  al.,  14 
Iowa,  891. 

85.  Judgment  may  be  rendered  for  money  or 
the  return  of  the  property,  at  the  election  of 
the  successful  party.  Rev.,  g  8568.  McNorUm 
T.  Akers,  24  Iowa,  870. 

86.  In  an  action  of  replevin  a  judgment 
which  is  in  the  alternative,  allowing  to  the  suc- 
cessful party  an  execution  for  the  specific  prop- 
erty, or,  in  case  that  cannot  be  found,  then  an 
execution  for  its  value,  is  authorized  by  section 
8568  of  the  Revision.  Cla/rk  v.  Warner,^  Iowa, 
219. 

87.  A  judgment  in  replevin  was  for  a  return 
of  the  property,  and  in  default  thereof  that  the 
plaintiff  recover  of  the  defendant  |160,  the 
value  of  the  same.  Hddt  that  the  defendant- 
could  elect  to  tender  the  property  within  a  rea- 
sonable time,  and  that  where  a  tender  was  made 
within  a  time  which  is  reasonable  when  con- 
sidered in 'connection  with  all  the  circumstances, 
the  defendant  will  be  enjoined  from  enforcing 
by  execution  the  alternative  judgment  for 
money.  McGlellan  v.  Marshall  et  al.,19  Iowa, 
561. 

88.  Bztent  of  Judgment  against  sureties.  In 
an  action  of  replevin  for  property  taken  under 
writs  of  attachment,  judgment  against  the  sure- 
ties can  only  be  for  the  amount  of  debt  and 
costs  due  creditors,  whose  attachments  were 
issued  prior  to  the  institution  of  the  replevin  suit. 
McMorton  v.  Akers,  24  Iowa,  870. 

89.  Plaintiff  replevied  from  the  sheriff.  Held, 
that  the  defendant  can  only  recover  the  value  of 
his  right  in  the  property,  which  cannot  exceed 
the  amount  of  the  claims  for  which  he  held  the 
property  when  replevied  from  him.  Revision, 
§  8562.  Ibid, 

c.  Damages. 

90.  In  replevin,  the  plaintiff  is  entitled  to  re- 
cover the  damages  he  has  sustained,  though  the 
property  which  is  the  subject  of  the  action  is 


delivered  by  the  oMcer  serving  the  writ  to  the 
plaintiff.    Hoover  v.  Ehoada,  6  Iowa,  505. 

91.  In  rendering  judgment  on  a  verdict  in 
favor  of  defendant  in  replevin,  it  is  not  error  to 
allow  interest  on  the  value  of  the  property  from 
the  time  it  was  wrongfully  taken  from  the  de- 
fendant.   Hurd  V.  GaUaTier,  14  Iowa,  394. 

See,  further,  on  the  subject  of  damages  in 
actions  of  replevin,  herein,  §§  72,  78,  ante,  and 
title  Damages.  As  to  pleading  and  evidence 
in  such  actions,  see  titles  Pleading  ;  Evidence  ; 
see,  also,   Jxtdgmsni^,  and    Just    and  Veb- 

DICT. 


RBPUOATION. 

See  Pleading  ;  Practice. 


RBSIDZSNOI]. 


1.  A  person  oeases  to  be  a  resident  of  this 
State  when  he  removes  to  another  in  which  he 
fixes  his  domicile  with  the  intention  of  remain- 
ing for  an  indefinite  time.  The  State  of  lotoa  v. 
Groame,  10  Iowa,  808. 

2.  The  term  "  resides "  and  "  resident,"  in 
chapter  relating  to  Divorce,  means  a  legal  resi- 
dence —  not  an  actual  residing  alone  —  but  such 
a  residence  as  that  when  a  man  leaves  it  tempo- 
rarily, or  on  business,  he  has  an  intention  of  re- 
turning to,  and  which  when  he  has  returned  to, 
becomes,  and  is,  (26 /oc^  and, (26  ^'urtf  his  domi- 
cile.   Hinds  V.  Hinds,  1  Iowa,  86. 

3.  The  meaning  of  the  words  "  dwell,"  *'  live," 
"  reside,"  *•  resident,"  "  inhabitant,"  "  domicile," 
etc.,  as  occurring  in  different  statutes  and  con- 
stitutions, very  fully  reviewed  in  Ibid. 

4.  The  words  "out  of  the  State," and  "the 
time  of  such  person's  absence,"  in  the  eighth 
section  of  the  act  approved  Feb.  15, 1848,  mean 
such  an  absence  as  entirely  suspends  the  power 
of  a  party  to  commence  his  action  by  service  on 
the  defendant,  in  either  of  the  methods  provi- 
ded by  law.    PenUy  v.  Wat&rhouw,  1  Iowa,  498. 

6.  How  residenoe  in  a  township  is  gained. 
To  gain  a  residence  in  a  township,  within  the 
meaning  of  our  election  laws,  the  elector  must 
have  the  intention  bona  fide  of  making  it  his 
home.  Remaining  within  the  township  with 
the  purpose  of  leaving  as  soon  as  some  tempo- 
rary object  is  accomplished,  does  not  establish  a 


1008 


BE  WARD  — SALES  OF  PEESONAL  PROPERTY. 


Arrest  by  Peace  Officer  —  Generally. 


residence.     The  State  of  Iowa  v.  Minnick,  15 
Iowa,  123. 

See,  further,  Constitutional  Law;  Descent  ; 
Domicile;  Jurisdiction;  OrkJinal  Notice; 
Venue.  , 


1.  Arrest  by  peace  officers.  Two  peace  offi- 
cers arrested  a  criminal  for  whose  apprehension 
a  reward  was  offered,  but  who  was  actually  dis- 
covered by  and  arrested  on  the  information  of 
a  third  party.  The  peace  officers  had  received 
full  legal  fees,  and  retained  of  money  found  on 
the  prisoner  sufficient  to  pay  their  expenses  in 
delivering  him  to  the  sheriff  of  the  proper 
county.  Heldf  that  the  peace  officers  were  not 
entitled  to  the  reward,  as  it  was  not  clear  from 
the  offered  reward  that  they  were  included 
within  its  terms.  Means  v.  HendersJiot  db  Bur- 
ton, 24  Iowa,  78. 


ROAD& 

See  Highways. 


SALES  OF  PERSONAL  PROPERTT. 

I.  Generally,  1008. 
n.  Requisites  and  Validity. 
a.  In  general^  1009. 
&.  Ddivery  and  possession,  1010. 

III.  Bill  of  Sale,  1012. 

IV.  Rights  and  Remedies  of  Seller  :  Stop- 

page IN  Transitu,  1012. 
V.  Rights  and  Remedies  of  Buyer. 
a.  OenercUli/,  1013. 
&.  Under    toarranty:    fJoTiat    consti- 
tutes, 1013. 
e.  Fraud    and  false  representations, 
1015. 


I.  Generally. 

1.  Fraudulent  sales.  As  to  fraud  in  sales  of 
personal  property,  see  title  Fraudulent  Con- 
veyances, sub-title  Fraudulent  Sale  of 
Chattels,  vol.  I,  p.  538;  also  title  Fraud, 
same  vol.,  p.  532. 

^.  Purchase  of  standing  com.  Where  the 
plaintiff  claimed  to  have  purchased  a  ceitain 
portion  of  standing  corn,  which  was  levied  upon 


by  a  creditor  of  the  vendor,  it  was  held  compe- 
tent, in  an  action  of  detinue^  brcrught  by  the 
plaintiff  to  recover  the  corn  levied  upon,  or  its 
value,  for  the  defendant  to  show,  in  defense  of 
the  action,  that  the  plaintiff  had  taken  and  con- 
verted to  his  own  use  an  equal  amount  of  com 
from  another  portion  of  the  field.  Hanna  v. 
Hawks,  81  Iowa,  146. 

3. Held,  also,  the  portion  of  standing  com 

purchased  being  so  described  as  that  it  could  be 
certainly  measured  off,  that  such  description 
was  itself  a  separation  from  the  balance  of  the 
field.  Ibid. 

4. of  standing  timber.    A  purchaser  of 

standing  timber,  under  a  contract  in  which  a 
given  time  was  fixed  for  its  removal,  cannot 
enter  upon  the  land  for  the  purpose  of  its  re- 
moval after  the  time  has  expired.  Sanders  v. 
Clark,  22  Iowa,  275. 

6.  Senible,  that  in  such  case  a  court  of  equity 
might  give  relief,  and  extend  the  time,  if  equi- 
table ground  for  relief  were  shown ;  but  the  fact 
that  the  purchaser  entered  the  military  service 
after  the  execution  of  such  a  contract  does  not 
constitute  such  grounds.  Ibid, 

6.  Defendant  agreed  that  plaintiff  might  cut 
staves  from  his  timber  at  $5  per  thousand. 
After  the  staves  were  made,  plaintiff  neglected 
to  take  them  away  or  pay  for  the  timber,  until 
after  defandant  had  hauled  them  to  his  house. 
He  then  tendered  the  amount  due  for  the  tim- 
ber as  per  agreement,  and  brought  replevin,  the 
defendant  refusing  to  give  them  up  till  he  was 
paid  for  his  trouble  in  hauling  them.  Held,  that 
the  agreement  was  a  sale  of  the  material  out  of 
which  the  staves  were  to  be  manufactured,  upon 
credit ;  that  the  title  and  right  to  the  possession 
of  the  staves  was  in  plaintiff,  from  the  time  they 
were  manufactured ;  and  that  defendant  had  no 
right  to  a  lien  upon  them  either  for  the  price  of 
the  timber  sold  or  for  the  hauling.  Mohn  v. 
Stoner,  14  Iowa,  115. 

7.  of  wheat  in  milL    A  merchant  and 

exchange  miller  issued  a  receipt  to  the  plaintiff 
as  follows :  *'  Received  of  the  plaintiff  48  30-100 
bushels  of  wheat."  The  general  custom  of  the 
mill  was,  in  the  absence  of  special  directions,  to 
throw  wheat  into  a  pile  or  bin,  and  issue  such 
receipts  as  the  above,  which  entitled  the  holder 
to  call  for  flour,  bran,  or  wheat  again.  Held,  that 
the  plaintiff  could  not  recover  against  an  attach- 
ing creditor  of  the  miller,  who  seized  the  wheat. 
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as  the  property  of  the  miller.  That  the  prop- 
erty in  the  wheat  passed  by  the  delivery  to  the 
miller.  The  contract  will  be  taken  to  be  made 
in  view  of  the  custom  of  the  mill,  if  nothing  is 
shown  to  the  contrary.  WiUan  v.  Cooper  db  3fason, 
10  Iowa,  565. 

8.  A  sound  price  ordinarily  implies  a  sound 
article,  and  a  failure  to  pay  a  sound  price  is  or- 
dinarily a  strong  circumstance,  but  not  conclu- 
sive, to  show  that  the  parties  contracted  in  view 
of  defects  or  the  actual  value  of  the  thing  sold. 
Waldron  v.  ZoUicoffer,  3  Iowa,  108. 

9.  Where  contract  is  executory.  A  contract 
is  executory  only  so  long  as  any  thing  remains 
to  be  done  to  the  thing  sold,  to  put  it  in  a  con- 
dition for  sale,  to  identify  it  or  discriminate  it 
from  other  things,  to  determine  its  quantity  if 
the  price  depends  upon  this,  unless  it  is  to  be 
done  by  the  buyer  alone.  McGlung  v.  KeUey,  21 
Iowa,  508 ;  §  32  e^  86q. .  post. 

10.  In  such  a  case  whether  or  not  there  has 
been  a  sale,  is  a  question  of  fact  for  the  jury. 
Ibid. 

11.  As  a  general  rule,  unless  there  has  been 
a  warranty,  false  representation,  or  fraudulent 
concealment,  the  purchaser  of  property  under  a 
completed  contract  must  take  it  regardless  of 
its  defects,  while  an  executory  contract  of  sale 
always  carries  with  it  an  obligation  that  the 
property  shall  be  merchantable  at  least,  and  not 
have  any  remarkable  defect.  Ibid, 

12.  In  an  action  for  damages  for  the  breach 
of  an  executory  conti^ct,  the  court  found  that 
there  was  a  sale  of  chattels,  but  gave  judgment 
for  damages  growing  out  of  the  executory  agree- 
ment ;  held,  that  the  statement  that  there  was  a 
sale  instead  of  an  executory  agreement  did  not 
justify  a  reversal  of  the  judgment.  Boies  db 
Barrett  v.  Vincent,  24  Iowa,  887. 

13.  Tender.  And  that  no  tender  of  the  price  of 
the  chattel  was  necessary  in  order  to  entitle  the 
plaintiff  to  recover,  where  it  appeared  that  the 
property  had  been  sold  to  another  person.  Ibid, 

14.  Consideration.  The  promise  of  one  per- 
son to  receive  and  pay  for  chattels  is  a  sufficient 
consideration  to  support  an  agreement  of  sale. 
Ibid. 

16.  The  proof  of  an  agreement  to  sell  and 
deliver  personal  property,  without  further  evi- 
dence of  the  actuai  sale  and  delivery  thereof,  is 
not  sufficient  to  sustain  an  action  for  property 
alleged  to  have  been  sold  and  delivered.   Brink 
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V.  Chicago  dt  North -Western  Railway  Co.,  28 
Iowa,  473. 

16.  Ratification  of  unauthorized  sale.  Where 
a  person,  in  the  lawful  possession  of  personal 
property  belonging  to  another,  sells  the  same 
without  authority,  and  the  owner  subsequently 
and  with  knowledge  of  all  the  circumstances  of 
the  sale,  acquiesces  in  and  ratifies  the  same,  al- 
though but  for  a  short  time,  he  becomes  thereby 
bound  by  the  sale,  and  cannot  afterward  repu 
diate  it.   Coffin  v.  Gephart  et  al.,  18  Iowa,  256. 

17.  Vendor  cannot  pr^dioe  vendee's  rights. 
After  a  complete  sale  of  personal  property,  the 
rights  of  the  vendee  cannot  be  prejudiced  by  the 
acts  of  the  vendor,  when  committed  without 
the  knowledge  or  consent  of  such  vendee.  Or  ay 
V.  Earl  et  al.,  18  Iowa,  188. 

18.  Sale  by  auctioneer:  limitation  of  bid. 
Plaintiff,  the  owner,  openly  instructed  the  auc- 
tioneer to  receive  no  bids  of  less  than  five  cents 
additional.  Defendant  bid  one  cent  over  the 
highest  bidder  and  took  away  the  property  he 
bid  on,  which  plaintiff  replevied.  Held,  that 
the  owner  of  property  offered  for  sale  at  auction 
has  the  right  to  prescribe  the  manner,  conditions 
and  terms  of  sale ;  and  where  these  are  reason- 
able and  made  known  to  the  buyer  they  are 
binding  upon  him.  Judgment  for  plaintiff. 
Farr  V.  John,  28  Iowa,  286. 

II.  REi^nisiTBB  AND  Validity. 
a.  In  general. 

19.  Fraud.  As  to  how  the  validity  of  sales 
may  be  affected  by  fraud,  and  as  to  fraudulent 
salt's  generally,  see  Fraudulent  Conveyance, 
vol.  I,  p.  538 ;  also  Fraud,  same  vol.,  p.  532. 

20.  Sale  of  goods  in  store.  A  sale  of  goods 
was  made  and  evidenced  by  locking  up  the  store- 
room in  which  they  were  kept,  and  passing  over 
the  key  to  the  agent  of  the  vendee.  The  pur- 
chase-money was  to  be  credited  on  a  judgment 
held  by  vendee  against  vendor ;  and  it  was  also 
agreed  that  if  the  goods,  on  a  re-sale,  brought 
more  than  the  sum  so  credited,  the  vendor  should 
have  credit  for  the  excess.  HM,  that  the 
sale  was  valid  against  a  subsequently  attaching 
creditor  of  the  vendor ;  and  that  the  agreement 
for  a  further  credit  did  not  convert  it  into  a 
pledge  or  mortgage.  Reeves  db  Co.  v.  Seberri,  16 
Iowa,  234. 

21.  Conditional  sales.  When,  on  the  sale  of 
personal  property,  there  is  an  express  stipula- 
tion that  the  title  shall  not  pass  until  the  price 


1010 


SALES  OP  PEBSONAL  PBOPEfiTY. 


In  General  —  Delivery  and  PosseBsion. 


is  paid,  the  vendee  takes  no  title ;  and  a  sale  by 
him,  while  the  property  is  in  his  possession,  to  a 
third  person  who  has  no  notice  of  the  stipula- 
tion, will  convey  no  title.  (1  Pars,  on  Cont.  441, 
449 ;  Sargent  v.  Oile,  8  N.  H.  326 ;  Coplajid  v. 
Bosquet,  4  Wash.  C.  C.  694 ;  Porter  v.  PettingiU, 
12  N.  H.  299 ;  Gambling  v.  Bead,  1  Meigs,  281 ; 
Bigelouo  v.  Huntley,  8  Vt.  151 ;  Barrett  v.  Prieh- 
ard,  2  Pick.  512).  Bailey  v.  Hcmrie,  8  Iowa,  881 ; 
Bobinson  v.  Chapline,  9  Ibid.  91 ;  Baker  v.  ffall 
et  <a.,  15  Ibid.  277. 

22.  Additional  consideration.  A  sale  of  goods 
for  a  certain  sum  with  a  further  agreement  tliat 
if,  when  sold,  more  than  said  sum  should  be  re- 
alized, the  excess,  after  deducting  expenses  of 
sale,  should  be  credited  to  the  vendors.  Held, 
1.  In  the  absence  of  any  showing  of  fraud,  the 
sale  sliould  be  treated  as  valid ;  2  That  such  a 
stipulation  for  an  additional  contingent  consid- 
eration does  not,  ex  necessitate,  transmute  a  sale 
into  a  pledge  or  mortgsge.  Beeves  db  Go.y.  8e- 
hem,  sheriff,  16  Iowa,  284. 

23.  Possession  by  vendor.  Possession  of 
personal  property,  after  sale,  by  the  vendor  does 
not  prejudice  the  rights  of  the  purchaser  if  a 
written  instrument  conveying  the  same  has 
been  duly  executed,  acknowledged  and  recorded. 
Kuhn  V.  Graces,  9  Iowa,  803 ;  Miller  v.  Bryan, 
8  Ibid.  58 ;  and  title  Mobtgagb  of  Pbrsonal 
Property,  ante;  also  title  Notice,  ante, 

24.  A  sale  of  personal  property,  where  the 
vendor  retains  actual  possession  thereof,  is  void 
against  existing  creditors  without  notice,  unless 
a  written  instrument  conveying  the  same  is  ex- 
ecuted, acknowledged  and  filed  for  record.  Rev., 
§  2201 ;  PratJier  d  Parr  v.  Parker,  24  Iowa,  26. 

26.  But  mere  possession  of  personal  property 
by  the  vendor  after  b,  sale  will  not  defeat  it, 
unless  such  possession  is  continued  until  another 
acquires  an  adverse  right  or  interest  therein. 
Blake  v.  Graves  et  al,,  18  Iowa,  312. 

26.  Where  property  is  in  possession  of  lessee. 
When  personal  property  at  the  time  of  the  sale 
thereof  was  in  the  possession  of  a  lessee  and  re- 
mained therein  after  the  sale,  it  was  held,  that 
the  vendor  did  not  retain  actual  possession 
thereof  within  the  meaning  of  section  2201  of 
the  Revision  of  1860.  Thomas  v.  HiUhouse,  17 
Iowa,  67. 

h.  Delivery  and  possession, 

27.  General  mles.  While  some  act  remains 
to  be  done  in  relation  to  articles  which  remain 


the  subject  of  sale,  as  that  of  weighing  or  mea» 
uring,  or  that  of  separating  or  setting  apart  from 
the  main  bulk,  so  that  they  may  be  distinguished 
and  identified,  the  title  does  not  pass  to  the  ven- 
dee. Edgar  v.  Greer,  7  Iowa,  136 ;  Cook  v.  Lo- 
gan, Ibid.  142 ;  Courtright  v.  Leonard,  11  Ibid. 
32 ;  Snyder  v.  imaUs,  32  Ibid.  447. 

28.  Delivery  in  bulk.  When  an  entire  thing 
or  bulk  is  sold  the  delivery  will  be  sufficient,  if 
made  in  as  complete  a  manner  as  the  character  of 
the  property  at  the  time  will  permit.  Courti' 
right  d  Co,  v.  Leonard  et  al„  11  Iowa,  32. 

29.  Delivery  of  wood.  Where  R.  sold  to  B. 
a  quantity  of  wood  delivered  on  a  boat  at  a  land- 
ing, at  a  stipulated  price  per  cord ;  and  where 
the  boat  containing  the  wood  was  taken  from 
the  landing  by  B.  without  ascertaining  the  ex- 
act quantity  of  the  wood;  and  while  towing 
the  boat  from  said  landing  it  was  sunk  and  the 
wood  lost;  heldy  that  B.  had  possession  of  the 
wood,  and  was  liable  to  R.  Bogy  v.  Bhodes,  4 
G.  Gr.  133. 

30. inapplicability  of  general  rule.    The 

rule  that  a  sale  of  property  is  not  complete  when 
any  thing  remains  to  be  done  by  the  vendor^ 
such  as  measurement  in  order  to  ascertain  the 
quantity,  etc.,  applies  only  to  cases  of  construct- 
ive delivery.  Ibid,  • 

31.  Held,  that  in  an  action  for  wood  sold  and 
delivered,  plaintiff  must  prove  t&at  the  wood 
was  delivered  to  and  received  by  defendant. 
Brink  v.  The  Chicago  <&  If.  W,  BaUtoay  Co.,  23 
Iowa,  473. 

32.  Sale  of  growing  crops.  A  sale  of  grow- 
ing crops  for  their  market  value,  to  be  deter- 
mined and  paid  by  the  vendee  when  the  crops 
are  ready  for  market,  will  be  regarded  as  an  ex- 
ecutory contract  and  not  sufficient  to  convey  the 
title  as  against  a  creditor  of  the  vendor  levying 
execution  on  the  property.  Snyder  v.  Tibbals^ 
82  Iowa,  447. 

33. A  sale  of  personalty  will  not  be  re- 
garded as  completed  so  long  as  any  thing  remains 
to  be  done  between  the  parties ;  or  if  the  quan- 
tity is  to  be  determined  by  them  in  order  to  fix 
the  price.  Ibid, ;  %  9,  et  seq.,  ante. 

34.  Sale  of  wheat  and  oats.  Plaintiffs  were 
joint  owners  of  about  800  bushels  of  wheat, 
which  was  stored  upon  the  land  of  the  defend- 
ant. One  of  the  plaintiffs  being  indebted  to  de- 
fendant, sold  him  twenty  bushels  of  this  wheat. 
The  price  was  agreed  upon,  and  defendant  cred- 
ited the  amount  upon  his  book.    The  wheat  sold 
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was  not  dMded  or  separated  from  the  main  bulk ; 
nor  was  there  any  agreement  as  to  when  it  was 
to  be  separated  or  delivered.  Plaintiff^,  after 
this,  claimed  the  right  to  remove  all  the  wheat,  to 
which  defendant  objected  until  he  received  the 
twenty  bashels.  Plaintiffs  thereupon  brought 
replevin.  Held,  that  they  could  recover,  be- 
cause, until  the  twenty  bushels  were  "  separated 
and  set  aside  from  the  bulk,"  the  property  did 
not  pass  to  the  vendee.  Cook  v.  Logan,  7  Iowa, 
142. 

35.  Defendants  agreed  in  writing  to  purchase 
wheat  and  oats  for  plaintiffs  at  a  certain  price, 
during  eight  days,  and  deliver  the  same  "  free 
on  board ; "  the  plaintiffs  furnishing  the  money 
for  such  purpose.  The  money  was  furnished 
and  defendants  had  the  grain  purchased  mixed 
up  with  their  own,  but  refused  to  deliver  it  un- 
less plaintiffs  would  take  all  the  grain  in  their 
warehouse.  Plaintiffh  bring  replevin  for  the 
grain  purchased  with  their  money.  Held,  that 
until  the  grain  was  delivered,  or  designated, 
separated,  and  specifically  set  apart  for  them, 
they  had  no  such  right  of  recovery  as  would  en- 
able them  to  maintain  replevin.  Rosenthal  d 
Co.  V.  0.  ff.  d  0,  P.  Eislei/,  11  Iowa,  541. 

36.  of  brick  in  kiln.    Plaintiffs  bought 

of  one  Moore  25,000  brick,  and  took  a  bill  of  sale 
as  follows :  "  W.  H.  C.  &  Co.  bought  of  J.  C.  M. 
25  M  brick  off  the  west  end  of  my  kiln,  which 
kiln  is  situate,  etc.,  @  (6—1150.00.  Rec'd  pay't. 
J.  G.  M.'*  The  kiln  contained  about  110,000 ; 
the  arches  contained  9  or  10,000  each.  It  would 
take  bettoeen  two  and  three  arches  to  make  the 
number  purchased  by  the  plaintiffs.  Moore 
was  credited  with  the  $150  by  the  plaintiffs. 
Moore  said  *'  I  deliver  you  25,000  off  the  west 
end."  Plaintiffs  were  to  have  till  the  following 
week  to  take  them  away.  The  25,000  were  never 
separated  or  set  apart,  or  counted  out.  Held, 
that  an  attaching  creditor  of  Moore's  would  hold 
as  against  the  plaintiffs,  on  the  ground  that  the 
property  in  the  brick  did  not  pass  for  want  of 
delivery.  (Citing  Cook  v.  Logan,  7  Iowa,  142 ; 
2  Comst.  496;  7  Ohio,  467 ;  Story  on  Sales,  §  296.) 
Courtrigkt  <fc  Co.  v.  LeoTUvrd,  11  Iowa,  32. 

37.  The  assignment  of  warehouse  receipts, 
and  the  delivery  of  such  receipts  to  the  pur- 
chaser, on  a  sale  of  goods,  is  a  delivery  of  the 
goods  to  the  purchaser.  Adams  v.  Foley  et  al., 
4  Iowa,  44,  and  cases  cited. 

38.  Quere,  whether  the  assignment  of  such 
receipts  in  blank  is  presumed  to  have  been 


made,  and  the  receipts  delivered  on  the  day 
when  the  original  receipts  were  executed.  Ibid. 

39.  Acceptance.  Where  N.  contracted  with 
W.  to  sell  him  a  cow,  and  W.  directed  the  cow 
to  be  delivered  at  his  slaughter-house,  under 
the  stipulation  that  he  would  pay  as  much  for 
her  as  if  he  had  previously  seen  her ;  and  where 
N.  delivered  the  oow  as  direeted,  and  W.,  not  find- 
ing  her  as  good  as  he  expected,  directed  her  to 
be  turned  loose,  whereby  she  was  lost;  heldy 
that,  as  the  sale  was  absolute  and  the  price  only 
condftional,  W.  was  liable  to  N.  for  the  value  of 
the  cow ;  also  ?ield,  that  if  the  sale  had  been  con- 
ditional he  would  still  be  liable,  as  bailee,  for 
gross  negligence,  NeaUy  v.  WUhelm  et  al.,  4  G. 
Gr.  240. 

40.  Property  in  hands  of  agent.  A  contract 
for  the  sale  of  personal  property  which  was  in 
the  possession  of  the  vendor's  agent  at  S.,  was 
made  in  D.,  on  the  11th  day  of  November,  1858, 
the  vendor  giving  an  order  directing  such  agent 
to  deliver  the  property  to  the  vendee.  His 
order  was  presented  to  a  party  who  was  acting 
for  the  agent  at  I.,  on  the  following  day,  the 
agent  himself  being  absent.  It  was  accepted, 
but  the  vendee  consented  to  permit  the  property 
to  remain  in  his  hands  until  the  return  of  the 
agent.  On  the  same  evening,  at  D.,  the  agent 
acting  for  the  vendor  executed  to  the  vendee  a 
bill  of  sale  conveying  the  same  property.  On 
the  next  day  the  agent  and  vendee,  on  returning 
to  I.,  found  that  the  property  had  been  attached 
to  satisfy  demands  against  the  vendor.  Held 
that  the  delivery  was  sufficient,  and  that  the 
vendee  was  entitled  to  the  possession  as  against 
the  creditors  of  the  vendor.  Barrows  v.  Harr^ 
son,  sheriff,  12  Iowa,  588. 

41.  Delivery  to  carrier.  The  rule  that  the 
delivery  of  goods  purchased  to  a  common  car- 
rier, by  whom  they  are  to  be  delivered  to  the 
vendee,  amounts  to  a  constructive  delivery  of 
the  goods  to  the  latter,  does  not  apply  unless 
there  is  an  actual  purchase  of  the  goods  shipped 
or  delivered  to  the  carrier.  AUberg,  Jourdan  d 
Co.  V.  LaUa  et  al.,  80  Iowa,  442. 

42. rule  applied.     It  was  accordingly 

Tield,  where  a  portion  of  the  goods  shipped  were 
not  such  as  ordered,  and  they  were  shipped  on 
different  terms  of  payment  from  those  agreed 
upon,  and  the  purchaser,  for  that  reason,  refused 
to  receive  the  same  after  arrival  at  the  freight- 
house  of  the  tailroad  company  transporting 
them,  that  there  was  no  delivery,  and  that  the 


1012 


SALES  OP  PERSONAL  PROPERTY. 


Bill  of  Sale~  Bigbts  and  Remedies  of  Seller:  Stoppage  in  Transitu. 


goods  were  not  liable  to  be  taken  in  execution 
by  creditors  of  the  purchaser.  Ibid. 

43. stoppage  in  transito.    But  even  if 

there  had  been  a  valid  sale,  the  delivery  would 
be  deemed  only  constructive,  instead  of  actual, 
and  the  right  of  stoppage  in  transitu  would  have 
continued  with  the  seller,  so  long  as  the  goods 
remained  in  the  custody  of  the  carrier,  notwith- 
standing their  arrival  and  storage  in  the  freight- 
house.  Ibid. 

III.  Bill  of  Salb. 

44.  Treated  same  as  conveyanoe  as  to  notioe. 
A  bill  of  sale  of  personal  property,  properly 
acknowledged  and  recorded,  is  notice  to  the 
same  extent  that  conveyances  of  real  estate 
similarly  acknowledged  and  recorded  are. 
Crawford  v.  Burton,  6  Iowa,  470  ;  McOavran  v. 
Eaupt,  9  Ibid.  83 ;  MiOer  v.  Bryan,  3  Ibid.  58. 

46.  When  neoessaxy.  A  bill  of  sale  is  neces- 
sary to  the  protection  of  the  vendor  only  where 
the  vendor  retains  possession.  In  such  cases  it 
must  be  acknowledged  and  recorded.  In  case 
of  delivery,  no  bill  of  sale  is  necessary.  Ibid,, 
and  title  Mortoaob  of  Personal  Property, 
sub-title  Validity  and  Effect — **c.  Notice 
actual  and  constructive,"  ante,  p.  771. 

46.  Nor  need  it  be  acknowledged  or  recorded 
to  protect  the  vendor  against  a  person  having 
notice,  though  the  vendor  retains  the  possession. 
Crawford  v.  Burton,  6  Iowa,  476  ;  Allen  v.  Jfc- 
CcUla,  25  Ibid.  464 ;  and  references  contained  in 
last  section. 

47.  Is  good,  though  without  date.  A  bill  of 
sale,  though  without  date,  is  good,  for  parol 
evidence  is  admissible  to  show  the  date  of  its 
execution  and  delivery.  Smith  db  Co.  v.  McLean, 
24  Iowa,  323. 

48.  Amount  stated  may  be  shown  to  be  dif- 
ferent. Where  a  bill  of  sale  of  personal  prop- 
erty  recited  that  the  vendors  were  indebted  to 
the  vendees  in  the  sum  of  "about  twelve  hun- 
dred dollars,"  being  for  money  paid  on  the  pur- 
chase of  the  property ;  and  were  also  indebted 
to  one  F.  in  the  sum  of  "  about  six  thousand 
dollars,"  and  proceeded  to  convey  the  said  pro]> 
erty  *'  for  the  purpof^e  of  securing  to  said  H.  & 
Go."  (the  vendees)  "and  said  F.  the  amount 
aforesaid,  with  interest,  to  wit :  the  full  amount 
due  them,"  with  power  to  the  vendees  to  sell 
the  property,  and  pay  the  amounts  so  secured  to 
themselves  and  F.,  '*  the  balance,  if  any,  to  be 
paid  to  C.  L.  B.,  of  Chicago,  to  whom  we  are 


indebted  for  moneys  advanced  on  purchase  of 
hogs,  in  about  the  sum  of  fourteen  thousand 
dollars."  EM,  in  an  actibn  against  the  vendees 
by  an  assignee  of  the  vendors,  for  the  surplus 
proceeds  of  the  property  conveyed  by  said  in- 
strument, that  it  was  competent  for  the  plaintiff 
to  show  by  parol  evidence,  that  the  actual  in- 
debtedness of  the  vendors  to  the  parties  named 
in  the  instrument,  was  less  than  the  sums 
therein  expressed,  and  that  it  was  understood 
at  the  time  of  the  execution  thereof,  that  such 
sums  did  not  express  the  true  amounts  of  the 
indebtedness,  but  that  the  sum  was  to  be  after- 
ward ascertained.    Piatt  v.  Eedge,  8  Iowa,  886. 

IV.  Rights  and  Remedies  of  Seller:  Stop- 
page IN  Transitu. 

49.  Performance  of  contraot  When  a  con 
tract  for  the  sale  of  personal  property  fixed  the 
time  and  place  for  the  delivery  of  the  same  to 
the  vendee,  the  vendor  cannot  recover  against 
the  vendee  for  a  breach  of  the  contract,  without 
showing  that  he  was  ready  and  willing  to  make 
the  delivery  at  the  time  and  place  agreed  upon. 
It  is  not  sufficient  to  show  that  he  was  able  and 
willing  to  perform  on  his  part.  McCoy  v. 
JtUien,  15  Iowa,  871. 

60.  Stoppage  in  transitn.  The  right  of  stop- 
page continues  until  the  goods  have  reached 
the  buyer.  When  the  transit  is  at  an  end,  the 
delivery  is  complete,  and  the  right  of  stoppage 
gone ;  but  until  the  goods  have  reached  their 
place  of  ultimate  destination,  as  agreed  upon 
by  the  buyer  and  seller,  they  are  ordinarily 
liable  to  stoppage.  CNeil  v.  Oarrett,  6  Iowa, 
480. 

61.  Delivery  to  warehouseman.  A  delivery 
by  a  carrier  to  a  warehouseman  or  wharfinger, 
at  the  place  of  the  ultimate  destination  of  the 
goods,  who  does  not  receive  them  as  the  mere 
agent  of  the  buyer,  but  in  the  ordinary  course 
of  his  business  as  a  middle  man,  is  not  a  con- 
structive delivery  to  the  purchaser,  so  as  to  put 
an  end  to  the  right  of  stoppage  in  transitu, 
CNeU  V.  Oarrett,  6  Iowa,  480 ;  Cox  v.  Bums  dk 
Rentgen,  1  Ibid.  64 ;  AlAerg,  Jourdan  d  Co.  v. 
Latta  et  al.,  80  Ibid.  442. 

62.  Not  divested  by  levy  of  attachment. 
The  unpaid  vendor's  right  of  stoppage  in  tran- 
situ is  not  divested  by  the  levy  of  an  attachment 
against  the  purchaser  of  the  goods,  before  they 
come  into  his  possession.  The  vendor  has  the 
preference  over  the  legal  process  of  a  general 
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creditor,  although,  but  for  the  suit,  the  goods 
would  have  fallen  into  the  hands  of  the  vendee. 
And  the  vendor  may  maintain  replevin  against 
the  officer.  0*Neil  v.  Garrett,  6  Iowa,  480 ;  Cox 
V.  Burn*  d&  Bentgen,  1  Ibid.  64. 

63.  Repossession  by  agreement.  If  the 
vendor  repostiesses  the  goods  at  the  instance  of  • 
the  vendee,  before  the  termination  of  the  tran- 
sit, this  is  not  a  stoppage  in  transitu  in  a  tech- 
nical sense,  bat  a  rescission  of  the  contract  of 
consignment;  yet  the  vendor's  lien  remains, 
until  so  repossessed,  unimpaired.  Cox  v.  Burns 
dk  Bentgen,  supra, 

y.  Rights  and  Remedies  of  Buteb. 
a.  Generally . 

64.  Tender  of  price.  In  an  action  for  breach 
of  an  agreement  to  sell  and  deliver  certain  cattle 
it  was  Tield  that  the  plaintiff  might  recover  in 
such  case  without  first  having  tendered  the  price 
of  the  cattle,  if  it  was  shown  that  the  defend- 
ant had  sold  them  to  another.  Boies  db  Barrett 
V.  Vincent,  24  Iowa,  387. 

66.  Conditional  agreement.  If  the  agree- 
ment in  such  case  was  to  sell  upon  the  condi- 
tion that  the  whole  number  of  cattle  should  be 
found  for  delivery  by  the  time  agreed  upon, 
that  they  were  not  all  found  at  that  time  would 
be  no  defense  in  a  case  where  defendant  pur- 
posely made  no  effort  to  find  them.  Ibid. 

66.  Ooudderation :  statute  of  firauds.  De- 
fendant's promise  to  sell  and  deliver  the  cattle 
has  sufficient  consideration  in  the  plaintiff's 
promise  to  buy  and  pay  for  them.  Under  the 
Revision,  the  agreement  is  taken  out  of  the 
statute  of  frauds  by  the  testimony  of  the 
defendant.  Ibid. 

67.  Standing  timber.  A  purchaser  of  stand- 
ing timber,  under  a  contract  that  it  is  to  be 
taken  off  within  a  fixed  time,  acquires  only  a 
right  of  entry  on  the  land  for  that  purpose  and 
during  that  time.  If  the  timber  is  not  removed 
within  such  time,  the  rights  of  the  purchaser 
art*  concluded,  and  he  cannot  enter  thereafter. 
Sanders  v.  Clark,  33  Iowa,  275. 

68.  Stolen  property.  The  vendee  can  re- 
cover against  his  vendor  in  assumpsit,  the  price 
paid  for  a  horse  stolen  by  another,  and  to  which 
the  vendor  had  not  title,  even  if  the  thief  has 
not  been  tried.  Barton  v.  FaMrty,  8  G.  Qr. 
827 


69.  Waiver  of  damagesi  The  acceptance  of 
an  article  after  the  day  fixed  for  the  delivery 
thereof  does  not  operate  as  an  absolute  waiver 
of  the  damages  sustained  by  the  delay.  It  may 
be  considered  in  evidence  as  tending  to  show  a 
waiver,  but  its  weight  must  depend  upon  the 
circumstances  of  each  case.  BJansen  and  Han- 
sen V.  Kirtley,  11  Iowa  565. 

60.  Measure  of  damages  for  breach  of  con- 
tract of  sale.  As  to  the  measure  of  damages 
in  actions  for  breach  of  contract  to  sell  and  de- 
liver, see  title  Damaqes,  sub-title  Mbabxtbe  of 
Damages  — **d.  Sales  of  personal  property  ,**  vol. 
1,  p.  378. 

b.  Under  ioarranty :  what  constitutes. 

61.  What  constitutes  warranty.  Any  dis- 
tinct affirmation  of  quality  which  it  may  be  sup- 
posed was  intended  to  cause  the  sale,  and  was 
operative  in  causing  it,  is  a  warranty.  The  word 
"  warrant "  is  not  essential  to  make  a  warranty. 
Carter  v.  Abbott,  88  Iowa,  180;  Oallanan  v. 
Broum,  81  Ibid.  383. 

62.  Representations.  To  constitute  a  war- 
rant upon  the  ground  of  false  representations 
on  the  part  of  the  seller,  there  must  have  been 
a  distinct  assertion  or  affirmation  of  quality 
made  during  the  negotiation,  and  which  it  may 
be  supposed  was  intended  to  and  did  cause  the 
sale.  No  warranty  will  be  implied  from  remarks 
which  may  be  construed  as  praise  simply,  or 
commendation  of  the  thing  sold.  Tewksbury  v. 
Bennett,  81  Iowa,  88. 

63.  Representations  in  the  sale  of  personal 
property  which  would  be  sufficient  to  constitute 
a  warranty,  will  not  be  deprived  of  that  charac- 
ter by  the  fact  that  they  were  false,  and  fraudu- 
lently made.  Carter  v.  Abbott,  88  Iowa,  180. 

64.  Affirmations  of  quality  :  auctioneer.  A 
bare  affirmation  of  the  soundness  of  an  animal 
exposed  to  sale  will  not  in  itself  amount  to  a 
warranty.  To  constitute  it  such,  it  must  be 
shown  that  it  was  intended  to  have  that  effect 
nor  will  words  of  naked  praise  or  simple  com- 
mendation of  property  offered  for  sale  constitute 
a  warranty.  McGhrew  v.  VbrsytTie et  al.,31  Iowa, 
179. 

66.  Role  applied.  An  auctioneer,  in  offering 
for  sale  a  lot  of  sheep,  stated  to  the  crowd, 
"  here  is  a  nice  lot  of  young,  sound  sheep."  The 
sheep  proved  to  be  diseased  at  the  time,  but  this 
fact  was  not  then  known  to  either  party ;  ?isld, 
without  determining  the  question  whether  the 
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owner  was  bound  hy  the  representations  of  the 
Auctioneer,  that  the  representations  did  not 
amount  to  a  warranty,  nor  render  the  owner  lia- 
ble. Ibid. 

66.  In  sale  of  city  bonds.  To  constitute  a 
waranty  in  the  sale  of  personal  property  it  is 
not  essential  that  the  word  "  warrant"  should  be 
nsed.  It  is  sufficient  if  the  words  used  import 
an  undertaking  on  the  part  of  the  seller  that 
the  chattel  is  what  he  represents  it  to  be.  Cal- 
lanan  v.  Brown,  81  Iowa,  888. 

67.  Rule  applied.  In  the  sale  of  a  lot  of  dty 
bonds  it  was  alleged  that  *'  the  defendants  agreed 
that  principal  and  interest  of  the  bonds  was,  or 
should  be,  guaranteed  and  provided  for  by  a 
Binking  fund  set  aside  for  that  purpose ;"  *'  that 
such  representations  and  agreements  for  the 
securing  of  said  bonds  was  a  material  part  of 
the  contract/'  etc.  Held,  that  the  representa- 
tions alleged  constituted  a  warranty  that  the 
bonds  were  or  would  be  secured  by  an  adequate 
fund  for  their  ultimate  payment.  Ibid. 

68.  Acceptance  of  property.  The  acceptance 
and  retention  of  the  property  by  the  vendee  will 
not  estop  him  from  declaring  and  recovering 
upon  the  breach  of  warrrnty.  Ibid. 

69.  Measure  of  damages.  The  proper  meas- 
ure of  damages  in  cases  of  breach  of  warranty 
is  the  difference  between  the  value  which  the 
thing  sold  would  have  had  at  the  time  of  the 
sale  if  it  had  corresponded  with  the  warranty, 
and  its  actual  value  with  the  defect.  Ibid. 

70.  Commercial  paper.  While  the  measure 
of  damages  for  the  wrongful  conversion  of  ne- 
gotiable paper  is  prima  facie  its  nominal  value, 
it  may  nevertheless  be  shown  that  the  real  or 
market  value,  owing  to  the  insolvency  or  ina- 
bility of  the  maker  or  the  like,  is  less  than  its 
nominal  value,  and  the  measure  of  recovery 
will  be  limited  thereby.  Ibid. 

71.  When  it  also  amounts  to  firaud.  A  war- 
ranty may  also  be  a  fraud,  if  its  falsity  was 
known  to  the  warrantor.  Hughes  v.  Ii\instan  & 
Smith,  23  Iowa,  257 ;  Carter  v.  AbboU,  38  Ibid. 
180. 

72.  Evidence.  In  an  action  for  fraud  or  on 
a  warranty,  evidence  that  the  defendant  paid  an 
extra  price  for  the.  property  in  controversy  to 
procure  a  choice  brand  is  inadmissible  as  imma- 
terial. Ibid. 

73.  Absolute  and  conditionaL  A  vendor  en- 
gaging to  warrant  the  quality   of  an   article 


which  he  sells  may  make  the  warranty  either 
absolute  or  conditional,  Bamberger,  Wright  db 
Co.  V.  Oriener,  18  Iowa,  477. 

74i  Reaping  machine.  The  warranty  con- 
tained in  the  contract  of  sale  in  the  present  case 
provided  that  the  machine  in  question  was  "  a 
good  grain  cutting  machine,"  upon  which  two 
experienced  binders  could  bind  as  much  grain  in 
one  day  as  they  could  on  the  ground  in  two ; 
that  it  would  save  one-half  the  labor  in  binding, 
etc.  JEMd,  that  the  words  *' experienced  bind* 
ers  "  meant  those  accustomed  and  competent  to 
do  such  work  in  the  field,  as  grain  is  ordina- 
rily cut  and  saved,  and  not  such  only  as  were 
experienced  as  binders  upon  this  particular 
kind  of  machine.  Oammar  db  Prindie  v.  Bar- 
gain, 27  Iowa.  369. 

75. return  of  property.    In  the  sale  of 

a  reaping  machine  it  was  stipulated  that  if  it 
failed  to  work,  as  warranted,  the  owner  might 
return  it,  and  be  thereupon  entitled  to  a  repay- 
ment of  the  consideration.  Evidence  was  intro- 
duced showing  that  the  buyer,  failing  to  make 
the  machine  work,  returned  it  to  the  seller  and 
demanded  the  surrender  of  the  notes  given 
therefor;  that  the  seller  refused  to  receive  the 
machine  or  surrender  the  notes,  but  agreed  to 
come  to  premises  of  the  buyer  and  further  test 
the  machine ;  whereupon  the  buyer  took  the 
machine  back  home  with  him,  and  soon  after 
the  seller's  agent  came  to  test  it,  but  could  not 
make  it  work ;  that  the  buyer  drove  it  into  his 
yard  and  told  the  seller  he  might  come  and  take 
it  away,  and  that  it  had  remained  there  for  him 
ever  since.  Held,  that  the  buyer  had  sufficiently 
complied  with  his  agreement  to  entitle  him  to 
recover  the  consideration.  HaU  v.  The  JStna 
Manufacturing  Company,  30  Iowa,  215. 

76. excuse  for  failure  to  return.    Where, 

by  the  terms  of  the  warranty  under  which  a 
reaping  machine  was  sold,  it  was  stipulated 
that,  in  case  it  failed  to  work  as  warranted,  it 
was  to  be  returned  by  the  purchaser  to  a  certain 
place,  it  was  held^  that  a  notification  by  the  seller 
to  the  buyer  that  he  would  not  receive  the 
machine  back  excused  the  buyer  from  making 
any  effort  to  return  it.  Padden  v.  Marsfi,  34 
Iowa,  522. 

77.  contract  construed.    A  contract  for 

the  sale  of  a  reaping  machine  set  out  a  warranty 
upon  express  conditions,  among  which  was  the 
following :  Tliat  if  it  failed  to  work  as  repre- 
sented, the   vendee   should  **give    immediate 
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notice  to  our  agent,  of  whom  it  was  bought,  or 
to  us  at  Dayton."  HM,  that  a  request  by  the 
agent  (admitted  to  have  been  made  without  au- 
thority from  his  principals),  that  the  vendee 
would  retain  the  x>osses8ion  of  the  machine,  did 
not  operate  as  a  waiver  of  the  condition  requir- 
ing a  return  to  the  place  where  the  order  was 
made.  Bomberger,  Wright  <fc  Co,  v.  Oriener,  18 
Iowa,  477. 

78.  Election  of  buyer.  The  buyer  of  a  chat- 
tel, under  a  contract  of  warranty,  may,  on  the 
ascertainment  of  a  breach  thereof,  return  the 
article  to  the  seller,  or  retain  it  and  recoup  the 
damages  for  the  defect  from  the  amount  of  the 
recovery  in  an  action  by  the  seller  for  the  price. 
AvXtman,  Miller  db  Co.  v.  Theirer,  84  Iowa,  272. 

79. Where,  by  the  terms  of  warranty  in 

the  sale  of  a  reaping  machine,  the  buyer  was 
limited  to  a  certain  period  of  use  for  purposes 
of  trial  of  the  machine,  and  was  to  give  notice 
of  defects  in  case  it  failed  to  work  as  warranted, 
it  was  held,  the  buyer  having  given  notice  as 
required,  that,  while  his  subsequently  continu- 
ing to  use  the  machine  deprived  him  of  the  right 
of  returning  it  or  setting  it  aside  and  recovering 
the  amount  paid,  it  did  not  estop  him  from 
reducing  the  amount  of  the  recovery  by  the 
damages  sustained  by  ^im  on  account  of  the 
defects.  Ibid. 

c.  Fraud  and  false  representations. 

80.  The  purchaser  of  diseased  animals,  on  rep- 
reseptatlon  by  the  vendor  that  they  were  free 
from  disease,  cannot  recover  against  such  ven- 
-dor  for  damages  which  could  have  been  avoided 
by  the  exercise  of  due  care  and  diligence.  What 
constitutes  due  diligence  must  be  determined 
upon  the  facts  of  each  case.  Sherrod  i3k  Sherrod 
V.  Langdon  db  Langdon,  21  Iowa,  518. 

81.  Disclosure  of  defects.  While  a  vendor 
of  personal  property  is  liable  to  the  purchaser, 
where  he  fails  to  disclose  a  defect  known  to  him- 
self alone,  and  which  the  exercise  of  ordinary 
and  reasonable  caution  on  the  part  of  the  buyer 
would  not  be  likely  to  discover,  yet  the  vendor 
is  not,  under  this  rule,  bound  to  disclose  any 
superior  knowledge  he  may  possess,  respecting 
facta  and  circumstances  open  to  the  observation 
of  both  parties.    Dean  v.  Morey,  83  Iowa,  120. 

82.  It  was  accordingly  held^  that  the  fail- 
ure on  the  part  of  the  defendant,  in  the  sale  of 
a  horse  to  the  plaintiff,  to  disclose  his  knowledge 
-that  the  horse  was  a  cribber,  furnished  no  cause 


of  action  to  the  plaintiff,  it  being  shown  that 
an  examination  of  the  horse's  mouth  on  his  part 
would  have  shown  the  defect.  Ibid. 
83.  Measure  of  damages.    A  party  sold  a  lot 

9 

of  sheep,  representing  them  to  be  free  from  any 
disease,  and  especially  such  as  '*  foot  rot "  and 
**  scab,"  which  representations  were  false ;  and 
other  sheep  owned  by  the  purchaser  became 
diseased,  because  of  the  diseases  above  men- 
tioned, imparted  to  them  by  the  unsound  sheep 
so  sold  to  him.  Held,  that  the  purchaser  was 
entitled  to  recover  damages  from  the  vendor  for 
the  injuries  they  sustained,  and  this  without 
reference  to  whether  or  not  it  was  known  to 
such  vendor,  at  the  time  such  representations 
were  made,  that  the  purchaser  owned  other 
sheep.  Sherrod  <&  Sherrod  v.  Langdon  db  Lang^ 
don,  21  Iowa,  518 ;  see,  further,  title  Damages, 
sub-title  Measure  of  Damages. 
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1.  District  Boards  and  their  Powers. 
a.  Generally. 

1.  Bnfbroement  of  roles:   dismissid  of  pupils 

Under  the  constitution  and  laws  of  Iowa,  it  is 
competent  for  boards  of  school  directors  to  pro- 
vide, by  rules,  that  pupils  may  be  suspended 
from  the  schools  in  case  they  shall  be  absent  or 
tardy,  except  for  sickness  or  other  unavoidable 
cause,  a  certain  number  of  times  within  a  fixed 
period.  Burdick  v.  Babcock  et  al. ,  31  Iowa,  562 ; 
Chandler  v.  Same,  Ibid. 

2. Such  rules  are  reasonable  and  proper 

for  the  government  of  schools,  and  their  enforce- 
ment is  essential  to  their  well-being  and  the 
success  of  pupils  therein,  llnd. 

3.  While  the  board  of  directors  of-  a  school  dis- 
trict have  power,  under  the  statute,  to  dismiss  a 
pupil  for  gross  immorality,  or   for  persistent 
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violation  of  the  regulations  of  the  school,  it  has 
not  power  to  dismiss  or  saspend  for  conduct 
short  of  this,  as  for  acts  done  out  of  school, 
which,  though  having  a  tendency  to  incite  ridi- 
cule of  the  directors,  and  insubordination  in  the 
school,  are  not  immoral,  or  prohibited  by  any 
rule  or  regulation.  Murphey  v.  Ths  Board  of 
Directors  of  ths  Independent  District  of  Marengo, 
80  Iowa,  429. 

4.  Dismlflfal  of  teachers.  In  a  contract  to 
teach  a  public  school,  the  teacher  agreed  "  to 
faithfully  and  impartially  govern  and  instruct 
the  children ;  ♦  *  *  to  strictly  conform  to 
the  rules  and  regulations  established  by  the 
board  of  directors ;  *  *  *  to  perform  all 
duties  required  by  the  provisions  of  section  41, 
part  8,  of  the  school  laws  of  the  State,"  and 
that  the  sub-director  should  have  power  to  dis- 
miss the  teacher  for  a  violation  of  any  of  the 
stipulations  of  the  contract.  Heldt  that  a  failure 
to  manage  and  govern  the  school  constituted  a 
sufficient  ground  for  dismissal,  by  the  sub- 
director,  of  the  teacher,  though  she  was  not  un- 
faithful in  efforts  to  discharge  the  duties  assumed 
by  the  contract.  EaMman  v.  Ths  District  Town- 
ship,  21  Iowa,  590. 

6.  Colored  children:  disoretion  of  district 
.  board.  Under  the  provision  of  the  new  consti- 
tution of  1857,  that  *Hhe  board  of  education 
shall  provide  for  the  education  of  all  the  youths 
of  the  State"  (art.  9,§  12),  the  board  of  school 
directors  have  no  discretionary  power  to  require 
colored  children  to  attend  a  separate  school. 
Clark  V.  The  Boa/rd  of  Directors^  etc,  24  Iowa, 
266. 

6.  Ck>ntract8  by  board  of  directors.  The 
board  of  directors  of  a  district  township  have 
no  power  to  make  contracts  for  the  purchase  of 
maps,  charts  and  other  school  apparatus,  with- 
out being  previously  authorized  by  a  vote  of  the 
electors.  Taylor  v.  The  District  Township  of 
Otter  Creek,  26  Iowa,  281 ;  Manning  v.  The  Dis- 
trict Township  of  VanBuren,2S Ibid.  332 ;  Tay- 
lor V.  The  TownsMp  of  Wayne,  25  Ibid.  447. 

7. ratification.    The  directors  having  no 

power  to  make  an  express  contract  of  the  char- 
acter specified,  unless  thereto  authorized,  they 
could  not  so  act  as  to  raise  an  implied  contract, 
'  or  ratify  the  express  one  by  the  acceptance,  and 
acquiescence  in  the  use  by  the  schools  in  the 
sub-districts,  of  the  apparatus  purchased.  Tay- 
lor V.  The  District  Township  of  Wayne,  25  Iowa, 
447. 


8.  That  such  maps,  charts  and  other  apparatus 
were  by  the  board  distributed  among  the  several 
sub-districts  and  continued  to  be  used  in  the 
schools  thereof,  with  the  knowledge  of  the  di~ 
rectors  and  electors,  and  that  no  steps  were 
taken  by  the  electors  to  repudiate  the  contract, 
does  not  amount  to  a  ratification  of  the  same. 
Nothing  less  than  an  express  ratification  by  the 
electors,  in  their  corporate  capacity,  would  suf- 
fice. Ibid, 

h.  Independent  districts, 

9.  Separate  school  diatriot.  Article  4,  chap> 
ter  88  of  the  Revision  of  1860,  confers  upon 
incorporated  cities  the  power  to  organize  as  sep- 
arate school  districts  ;  and  the  .same  power  is 
conferred  by  article  5  of  the  same  chapter  upon 
towns  and  villages  containing  not  less  than  three 
hundred  inhabitants.  Fort  Dodge  City  School 
District  v.  The  District  Township  of  WafOcama, 
15  Iowa,  484. 

10.  Eictent  of  territory.  The  extent  of  the 
territory  which  may  be  added  to  a  town  or  dty 
district  for  school  purposes  is  not  limited  by  the 
law.  Ihid. 

11.  Organization  of  independent  districts.  In 
the  erection  of  an  independent  school  district  in 
a  dty,  town,  or  sub-district,  under  Laws  of  1862, 
chapter  172,  section  84,  as  amended  by  Laws  of 
1866,  chapter  143,  sections  9  and  10,  the  "  con- 
tiguous territory,"  to  be  embraced  in  the  new 
district,  need  not  be  confined  to  the  same  town- 
ship in  which  the  city,  town,  or  sub-district  is 
situated.  Nor  need  the  boundaries  be  fixed  by 
the  concurrent  action  of  the  two  townships. 
Independent  Scliool  District  of  OranmUe  v.  Sv-- 
pervisors,  25  Iowa,  305 ;  and  see  §  87,  et  seq., 
post. 

12.  Under  chapter  143,  section  9,  Laws  of 
11th  General  Assembly,  territory  organized 
into  an  independent  school  district  must  contain 
not  less  than  two  hundred  inhabitants  ;  and  an 
independent  district  organized  with  less  than 
this  number  is  unauthorized,  and  the  legality  of 
it  may  be  inquired  into  by  an  information  in  tlie 
nature  of  a  quo  warranto.  The  State  ex  rei.  v. 
The  Independent  Sc/iool  District  of  Carbondale, 
29  Iowa,  264. 

13.  Whether  a  portion  of  the  territory  of  the 
sub-district  which  is  about  to  be  organized  into 
an  independent  district  can  be  excluded  there^ 
from,  qttsre.  Ibid. 
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II.  COUNTT  SUFBRINTBHDENTS. 

14.  Directors'  acts  reviewed  by  the  superixir 
tandent.  The  powers  with  which  boards  of 
school  district  directors  are  invested  are  minis- 
terial, and  not  judicial,  and  the  official  acts  of 
such  boards  are  reviewed  by  the  county  super- 
intendent, on  appeal,  as  the  exercise  of  ministe- 
rial powers.  TJie  School  District  Tavonthip  of 
Sioux  (My  V.  Pratt,  17  Iowa,  16. 

16.  The  statute  authorizing  an  appeal  from 
the  decision  of  a  board  of  directors  of  a  school, 
district  to  the  county  superintendent  does  not 
invest  the  last-mentioned  officer  with  judicial 
power.  Ibid, 

16.  Ipjunction.  The  county  superintendent 
of  common  schools  has  no  power  to  sue  out  an 
injunction  to  restrain  a  person  from  teaching  a 
public  school,  or  the  officers  from  paying  for 
such  services  out  of  the  school  funds  of  the  dis- 
trict, on  the  ground  that  such  teacher  is  acting 
without  a  certificate  of  qualification  in  violation 
of  the  laws  of  this  State.  It  MevM  that  such  a 
proceeding  may  be  maintained  by  a  citizen  or 
resident  of  the  district.  Perkins  v.  Wolfetal,^ 
17  Iowa,  228. 

17.  Change  of  sohool-hotise  site;   remedy. 

The  power  to  fix  carries  with  it  the  power  to 
change  the  site  of  a  school-house  by  the  district 
board.  Where  the  bill  shows  no  ground  of 
equity  jurisdiction,  the  remedy  is  not  by  injunc- 
tion, but  by  appeal  to  the  county  superintendent. 
Vance  v.  TTie  District  Township  of  Wilton,  23 
Iowa,  408. 

III.  CONTBACTS,  School  Obdbbs,  bto. 

«  18.  ZHrectors:  contract.  Where  the  inhabit- 
ants of  a  school  district  levied  a  tax  upon  them- 
selves,  and  sufficient  had  been  collected  for  the 
payment  of  a  balance  due  their  teacher  for 
which  he  had  an  order  on  the  treasurer,  and  the 
officers  of  the  district  refused  to  pay  the  order 
after  a  proper  demand,  it  was  held  that  the 
teacher  might  recover  in  an  action  upon  the 
order  against  the  district.  MeCasky  v.  Softool 
District  No.  1,2  G.  Gr.  482. 

19.  A  contract  entered  into  by  a  school  dis- 
trict, prior  to  the  "  Act  for  the  public  instruction 
of  the  State  of  Iowa,"  of  1858,  should  be  en- 
forced by  action  against  the  proper  township 
district.  McDonald  v.  School  District  No.  1, 10 
Iowa,  469 ;  Bunyan  v.  School  District  No.  8, 12 
Ibid.  184. 
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20.  An  action  may  be  maintained  against  a 
school  district  on  an  order,  drawn  by  the  pro 
per  officer  on  the  treasurer  thereof.  The  credi- 
tor of  a  corporation  is  not  restricted  to  mandor 
mils  as  his  sole  remedy.  Gross  v.  The  District 
Toumship  of  Dayton,  14  Iowa,  28. 
'  21.  Individual  liability.  A  note  given  by 
"  the  undersigned,  directors  of  school  district 
No.  — ,"  etc.,  and  signed  by  three  persons,  was 
held  to  be  a  note  executed  by  them  offidally,  and 
that  they  were  not  personally  liable  thereon, 
the  fact  being  shown  that  they  were  the  directors 
of  such  district.  Baker  et  al.  v.  Ohambles,  4  G. 
Gr.428. 

22.  Where  a  party  contracts  in  an  officisi 
capacity,  which  is  disclosed  in  the  contract  itself, 
he  is  not  personally  liable  on  the  contract,  al- 
though he  has  failed  to  affix  to  his  signature 
his  official  title.  Lyon  v.  Adamson  et  al.,  7 
Iowa.  509. 

23.  In  an  action  on  a  promissory  note  as 
follows:  ''On  the  second  day  of  June  next, 
we,  the  board  of  school  district  No.  1,  Newton 
township,  promise  to  pay  to  the  order  of  S.  L., 
the  sum  of  (238.22,  for  value  received,"  which 
was  signed  by  three  persons,  without  any  official 
designation.  The  makers  of  the  note  consti 
tuted  the  board  of  said  school  district,  and  were 
duly  authorized  to  make  such  contracts  for  said 
district.  Held,  that  the  defendants  were  not 
personally  liable  on  the  note.  Ibid. 

24.  Action  on  a  promissory  note  joint  and 
several  in  form,  acknowledging  value  received 
'  *  in  behalf  of  "  a  school  district  and  signed  by  the 
defendants  as  president,  secretary  and  treasu- 
rer respectively.  Meld,  that  the  makers  were 
not  indiMdually  liable  thereon.  Harvey  v.  Irvin 
etal.,lilowA,S2. 

26.  The  makers  of  a  promissory  note  which 
shows  upon  its  face  that  they  executed  it  "  as 
committeemen  for  the  erection  of  a  school-house 
in  District  No.  3  of  Camp  township,  Polk 
county,"  were  held  individually  liable  therein. 
BaylisSffor  t?ie  use  of  Oooding  v.  Pearson  et  al., 
15  Iowa,  279. 

26.  Order  not  a  negotiable  instrument.  A 
school  order,  drawn  upon  the  treasurer  of  a  dis- 
trict township  by  the  president  and  secretary 
thereof,  is  not  a  negotiable  instrument,  and  the 
assignee  thereof  takes  it  subject  to  all  equities 
and  defenses  that  it  would  have  been  subject  to 
in  the  hands  of  the  payee.  Boardman  v. 
Hayne  et  al.,  29  Iowa,  839. 
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27.  Uability  of  officera  issuing  the  same: 
legal  fraud.  Nor  would  the  officers  issuing  the 
same  without  authority,  but  under  the  supposi- 
tion that  they  had,  and  without  any  intentional 
fraud,  be  individually  liable  to  an  assignee 
thereof  (on  the  ground  that  they  were  guilty  of 
legal  fraud  in  issuing  the  order  without  author- 
ity), in  a  case  where  their  action  was  induced  by 
the  fraudulent  representations  of  the  payee,  and 
the  consideration  promised  by  him  therefor  was 
never  delivered  to  nor  received  by  the  district. 
Boardman  v.  Hayne  et  aZ.,29  Iowa,  339. 

28.  The  assignee  of  such  paper  is  bound 
at  his  peril  to  ascertain  the  extent  of  the  power 
of  the  officers  of  the  district  in  issuing  the 
same,  and  if  issued  without  authority,  this  de- 
fense may  be  made  against  an  assignee  thereof. 
Ibid. 

29.  It  was  accordingly  Tield,  that  the  presi- 
dent and  secretary  of  the  district  township 
were  not  personally  liable  to  an  assignee,  on 
the  ground  tliat  they  were  guilty  of  construct- 
ive or  legal  fraud  in  issuing  an  order  thus  drawn 
by  them  without  legal  authority,  which  it  was 
alleged  was  procured  by  the  fraudulent  repre- 
sentations of  the  payee,  for  school  apparatus 
that  was  never  delivered  to  the  district.  Ibid 

30.  Evidenoe:  omission  of  entries.  The 
omission  of  the  owners  of  a  school  district  to 
make  a  contract,  entered  into  by  its  directors  and 
a  third  party,  a  matter  of  record  on  its  books, 
constitutes  no  defense  in  an  action  against  the 
district  on  such  contract;  and  evidence  of  such 
omission  is,  tlierefore,  inadmissible  against  the 
plaintiff.  Athearn  v.  Independent  District  of 
MiUersburyt  33  Iowa,  105. 

31.  Misnomer  of  oorporation.  Nor  would 
the  misnomer  of  the  district  in  the  contract,  or  a 
variance  from  its  true  name  and  style,  operate 
to  defeat  the  contract,  if  it  appear  that  the  cor- 
poration was  intended  to  be  described  in  and 
bound  by  the  instrument.  Ibid, 

32.  Authority  of  subdirectors  to  contract. 
The  subdirectors  of  a  district  township  are 
authorized  to  employ  teachers  and  to  enter  into 
a  contract  for  that  purpose,  which,  when  ap- 
proved by  the  president  and  secretary,  is  bind- 
ing on  the  district.  And  this  rule  is  applicable, 
also,  to  the  directors  of  independent  districts. 
Ibid. 

33.  Nor  would  the  case  be  changed,  it 
seems,  by  the  fact  that  the  directors  and  officers 


executed  and'  approved  the  contract  individ- 
oally,  or,  while  not  acting  as  a  board.  Ibid. 

34i  Ratification  by  diirtxiot :  estoppel  But 
even  if  the  contract  were  in  such  case  exe- 
cuted without  authority,  its  subsequent  rati- 
fication by  the  district  in  partly  performing  the 
contract,  accepting  its  benefits,  and  the  like, 
would  estop  it  from  denying  its  validity. 
Ibid, 

36.  A  school  district  may,  through  its  offlcers, 
ratifjf or  adopt  any  contract  made  by  officers 
de facto,  if  the  officer  ratifying  such  unauthor- 
ized contract  had  authority  to  bind  the  corpo- 
ration ;  and  contracts  made  in  the  name  of  a 
corporation,  before  it  has  a  legal  existence,  may 
be  so  ratified  and  adopted  after  it  is  incorporated. 
Dubfiqus  Female  CdlegeY.  The  District  Town- 
Mp  of  the  City  of  Dubxiquey  13  Iowa,  555. 

36.  Oonstruction  of  school  law.  A  board  of 
directors  of  a  school  district  may,  under  section  8 
and  the  provisions  of  paragraph  1,  of  chap.  53, 
Laws  of  1858,  bind  the  corporation  by  contracts 
entered  into  after  the  election  of  their  succesaors 
and  before  their  qualification.  Ibid. 

IV.  Oboanization  op  Districts. 

37.  Annnezation  of  territory.  The  notice 
of  an  election  to  determine  a  proposition  to 
annex  territory  to  a  school  district,  under 
section  2098,  Revision  of  1860,  instead  of 
providing  for  taking  the  vote  of  all  qualified 
persons  residing  within  the  limits  of  the  con- 
templated district,  provided  for  a  vote  by 
only  a  portion  thereof:  Held,  that  the  or- 
ganization was  invalid,  and  would  not  be  valid 
although  the  votes  in  favor  of  the  organization 
exceeded  in  number  all  the  votes  in  the  excluded 
territory.  Fort  Dodge  City  School  District  v. 
T/ie  District  Township  of  Wahkansa,  17  Iowa, 
85. 

38.  Time  of  holding  elections.  At  an  elec- 
tion held  to  vote  upon  the  organization  of  an 
independent  school  district,  embracing  contigu- 
ous territory  lying  in  another  township,  the 
polls  must  be  kept  open  from  nine  o'clock  A. 
M.  to  four  o'clock  p.  m.  It  is  accordingly  h^d, 
that  such  an  election  called  for  one  o'clock  p. 
M.  is  void,  g  81,  chap.  172,  Laws  of  1862;  The 
District  Township  of  Hesper  et  al.  v.  I'he  In- 
dependent District  of  Burr  Oah,  34  Iowa, 
806. 
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V.  Taxation. 

39.  School  tax.  The  liability  of  a  tax  payer 
to'  pay  a  school  tar  commences  when  the  tax  is 
levied  by  vote  of  the  district,  in  accordance  with 
law.     Toothaker  v.  Moore,  9  Iowa,  468. 

40.  Curative  act  A  school-house  tax  levied 
at  a  school  district  meeting  which  was  not  held 
at  the  time  prescribed  by  section  10  of  chapter 
52  of  the  Laws  of  1858,  was  not  rendered  valid 
by  the  provisions  of  the  curative  act  passed  by 
the  board  of  education,  December  15,  18d2. 
Spencer  v.  WJuaton  et  al.,  14  Iowa,  88. 

41.  Repairs :  sohool-house  fund.  Repairs  of 
achool-houses  are  paid  out  of  the  **  contingent 
fund/'  and  the  sum  to  be  raised  for  this  purpose 
is  estimated  by  the  district  board  and  not  by  the 
electors.  (Laws  of  18(52,  chap.  172,  §  44.)  On 
the  other  hand,  the  tax  for  "  the  school-house 
fund  "  must  be  levied  pursuant  to  a  vote 'of  the 
people  of  the  sub-district  or  township  district  or 
both,  (g  7,  chap.  5 ;  also  16  and  17.)  WUUams 
V.  Pinney,  25  Iowa,  436. 

42.  Statute  construed.  The  powers  con- 
ferred upon  the  district  board  of  direetors  by 
paragraph  2037  may  be  exercised  without 
the  concurrent  action  of  the  annual  district 
meeting  when  any  contingency  renders  the  levy 
of  an  additional  tax  necessary  for  the  support 
of  schools  during  the  term  required  by  law. 
Bnyder  et  al.  v.  Wampt&n  et  al,,  12  Iowa,  409. 

VI.  BoABD  OP  Education. 

43.  Oonstitutional  law.  The  constitution  of 
the  State  of  Iowa  confers  upon  the  board  of  ed- 
ucation the  primary  power  to  provide  for  the 
public  instruction  of  the  State.  The  Dietrict 
Tawnahip  of  the  City  of  Dubuque  v.  The  City  of 
Dubuque,  7  Iowa,  262. 

44.  Act  unconstitutionaL  The  act  entitled 
"An  act  for  the  public  instruction  of  the  State  of 
Iowa,"  approved  March  12,  1858,  so  far  as  it 
provides  for  a  system  of  education  for  the  State, 
is  unconstitutional  and  void.  Ibid. 

46.  The  curative  act  The  curative  act 
passed  by  the  board  of  education,  December  15, 
1868.  applies  only  to  such  portions  of  the  com- 
mon-school system  attempted  to  be  established 
by  the  act  of  March  12,  1858,  as  was  continued 
in  force  by  said  board.  2'he  High  School  of  the 
County  of  Clayton  v.  The  County  of  Clayton,  9 
Iowa,  175. 

46.  Power  of  board  to  oonfiim  acts.  The 
board  of  education  has  power  to  legalize  and 


confirm  the  acts  of  de  facto  officers  acting  un 
der  a  school  law  which  has  been  declared  in- 
valid.   T?ie  Dubuque  Female  College  v.  TTie  Dis- 
trict Toumshipof  the  City  of  Dubuque,  13  Iowa, 
555. 

47.  Article  6,  chapter  88  of  the  Revision  of 
1860,  is  an  amendment  of  a  law  enacted  by  the 
boaid  of  education,  and  is  not  consistent  with 
article  9,  section  8  of  the  constitution  of  1857. 
Fort  Dodge  City  School  Districts.  The  Dietriet 
Townehip  of  Wahkansa,  15  Iowa,  484. 

VII.  MiSCKLLANEOUa. 

48.  The  board  of  trustees  of  the  normal 
school  at  Oskaloosa,  organized  under  chapter  72 
of  the  Code  of  1851,  was  not  a  body  corporate 
with  power  to  sue  and  be  sued.  Drake  v.  The^ 
Board  of  Trustees  of  the  Normal  School  at  Oska 
loosa,  11  Ibid.  54. 

49.  Colored  children.  The  legislature  of 
1846  enacted  that  the  schools  shall  be  open  and 
free  alike  to  all  white  children.  Held,  that  this 
effectually  excluded  all  colored  children.  Clark 
V.  The  Board  of  Directors,  etc.,  24  Iowa,  266, 
changed  by  subsequent  legislation,  §  5,  ante. 


SCHOOL  LANDS   AJND    SCHOOL  FUND. 

1.  Pre-emption.  A  right  to  pre-empt  school 
lands  belonging  to  the  500,000  acre  grant  is 
not  expressly  given  by  the  language  of  section 
1070  of  the  Code  of  1851 ;  neither  can  such  right 
be  implied  from  the  language  employed  therein. 
Perrin  v.  Oriffith  et  al.,  13  Iowa,  151. 

2.  A  certificate  of  purchase  issued  by  a 
school  fund  commissioner  does  not  convey  a 
legal  title  to  the  purchaser.  Harmon  v.  Stein- 
man,  9  Iowa,  112. 

3.  Patent  A  patent  of  school  lands  by  the 
State  conveys  to  the  purchaser  a  legal  title, 
which  must  prevail  in  a  court  of  law  over  an 
outstanding  equitable  title,  even  when  such 
title  is  accompanied  by  the  possession.  Ibid. 

4.  School  fund  commissioner's  salary.  The 
compensation  of  a  school  fund  commissioner, 
under  section  1174  of  the  Code  of  1851,  was 
allowed  by  the  clerk,  sheriff  and  attorney  at 
$500  per  annum;  but  the  superintendent  of 
public  instruction  refused  to  approve  the  allow 
ance  for  more  than  $400  per  annum.  Held,  that 
the  superintendent  was  authorized  thus  to  limit 
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and  define  hie  approval  of   thoir   allowance. 
Jone9  V.  Benton,  4  Q.  Qr.  40. 

6.  Law  unoonstitutionaL  So  much  of  sec- 
tion 82  of  chapter  52  of  the  acts  of  1858  as 
directs  the  county  judge  to  apportion  one-half 
the  county  school  fund,  in  equal  amounts  to  the 
several  school  districts  of  the  county,  is  incon- 
sistent with  section  7,  article  9  of  the  constitu- 
tion, which  requires  a  distribution  in  proportion 
to  the  number  of  youths  between  the  ages  of 
five  and  twenty-one  years.  T?m  District  Taton- 
skip  of  the  City  of  Dubuque  v.  The  County  Judge 
of  Dubuque  County,  13  Iowa,  250. 

6.  School  fund  mortgages:  taxes.  Where 
the  holder  of  a  tax  title  was  made  defendant  to 
the  foreclosure  of  a  school  fund  mortgage,  his 
title  or  lien  is  held  subordinate  to  that  of  the 
mortgage,  (Rev.,  §§  810,  811)  Jasper  Co.  v. 
Rogers  et  cU.,  17  Iowa,  254. 

7.  When  the  State  becomes  the  purchaser  on 
such  a  foreclosure,  it  takes  the  property  unin- 
cumbered by  any  liens  for  delinquent  taxes, 
and  a  purchaser  from  the  State  acquires  the 
title  free  from  such  liens.  Melphrey  v.  Boss, 
19  Iowa,  40. 

8.  The  county  authorities  cannot  buy  in  an 
outstanding  tax  title,  and  thus  defeat  the  lien 
of  a  mortgage  held  by  a  third  party,  and  which 
is  prior  to  a  mortgage  on  the  same  land,  in  favor 
of  the  school  fund.   Miller  v.  Qregg,  26  Iowa,  75. 

9.  The  failure  of  a  school  fund  commis- 
sioner, in  making  .a  loan  of  school  moneys,  to 
have  the  property  mortgaged  to  secure  the  re- 
payment of  the  same  appraised  in  the  manner 
prescribed  by  law,  did  not,  in  the  absence  of 
fraud,  discharge  the  sureties  on  the  note  execu- 
ted by  the  borrower  from  their  liability  thereon. 
The  Slate  of  Iowa  v.  WiUy  et  cU.,  15  Iowa,  155. 

10.  The  school  fund  commissioner  has  no 
power  to  sell  or  transfer  a  mortgage  so  as  to 
bind  the  fund  or  the  county.  White  v.  Hamp- 
ton, 18  Iowa,  259. 

11.  But  where  such  a  mortgage  is  paid  off  by 
a  subsequent  incumbrancer,  and  equity  requires 
that  it  should  be  kept  alive  for  his  protection 
an  assignment  made  by  the  commissioner  will 
be  sustained,  so  as  to  compel  other  incumbran- 
cers to  refund  the  amount  paid.  Ibid. 

12.  Decree  in  favor  of  school  fund.  The 
mortgagor  is  not  prejudiced  by,  and  cannot 
complain  of,  a  decree  declaring  an  amount  due 
the  school  fund,  as  penalty  for  usury  in  the 


mortgage  contract,  a  lien  upon  the  mortgaged 
property  from  the  date  of  the  execution  of  the 
mortgage.  McUony  v.  Fortune  et  ux.,  14  Iowa» 
417. 

13.  Chapter  94,  act  of  186^  Under  chapter 
94,  acts  of  the  tenth  general  assembly,  the  State 
was  authorized  to  foredose  the  school  fond 
mortgages  therein  excepted  from  the  satisfaction 
of  liens,  which  was  provided  by  the  act  to  oper- 
ate upon  the  conveyance  of  the  "  capitol  build- 
ing "  to  the  State.  The  StaU  v.  Shaw,  28  Iowa,  67. 

14i  Note  and  mortgage  executed  by  third 
party.  M.  was  indebted  to  the  school  fund, 
as  a  defaulter,  in  the  sum  of  $500.  B.  was 
indebted  to  M.  It  was  arranged  that  B.  should 
execute  his  note,  secured  by  mortgage  on  his 
own  pitoperty,  with  M.  as  security,  to  the  school 
fund,  which  should  be  applied  on  his  indebted- 
ness tO'M.,  and  for  which  the  latter  should  re- 
ceive a  credit  on  his  debt  to  the  school  fund. 
The  note  was  delivered  to  the  school  fund  com- 
missioner, but  the  mortgage  was  not  executed. 
Held,  1.  That  the  note  was  not  invalid  for  want 
of  power  in  the  school  fund  commissioner  to 
receive  the  same ;  2.  That  the  failure  to  execute 
the  mortgage  did  not  constitute  a  defense  to  the 
note;  8.  That  the  indebtedness  of  M.  to  the 
school  fund  would  be  a  sufficient  consideration, 
if  the  transaction  was  not  a  loan,  to  sustain  the 
note  executed  by  B.  in  part  payment  thereof. 
Bremer  County  v.  Barrick  et  ai.,  18  Iowa,  390. 

16.  Interest  Under  section  1,  chap.  118,  Laws 
of  1864,  interest  on  school  funds  loaned  should, 
after  January  1, 1864,  be  computed  at  eight  per 
cent,  without  reference  to  the  date  of  the  loan . 
The  State  of  Iowa  v.  Hendershott,21  Iowa,  437. 

16.  Fines  and  forfeitures.  Under  article  10, 
section  4,  of  the  Laws  of  1846,  and  the  22d  sec- 
tion of  the  school  act  of  1847,  the  entire  proceeds 
of  fines  for  the  penal  offenses,  without  abatement 
for  attorneys'  fees,  should  be  paid  iuto  the  school 
fund.     Woodward  v.  Oregg,  3  G.  Gr.  287. 

17.  Escheated  property.  Although  escheated 
property  is  dedicated  by  the  constitution  to  the 
school  fund,  yet  the  legislature  has  power  to 
relinquish  such  property  to  the  adverse  claim- 
ants before  the  title  or  proceeds  have  vested  in 
the  State,  and  pending  proce^ngs  to  recover 
the  same.  State  ex  rel.  Attorney-General  v. 
TUghman,  14  Iowa,  474.  See  Mortgage  and 
Deed  of  Trust  ;  Usury,  and  GRiMiNAii  IjAW, 
as  to  forfeitures  and  fines  going  to  the  school 
fund. 
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80IRB  FACIAS. 

1.  Parties :  assignee.  It  is  not  necessary  to 
make  the  assignee  of  the  judgment  a  party  bj 
sartf/ociM,  in  order  to  enable  him  to  sne  out  an 
execntion  in  the  name  of  the  party  who  ob- 
tained judgment.  Oorriell  ▼.  Doolittle,  2  G.  Gr. 
885. 

2.  It  is  error  to  order  execution  on  teire 
facias  against  a  person  who  is  not  made  a  party 
to  the  proceeding.  MaUmy  y.  Bourne,  8  G. 
Gr.880. 

3.  In  scire  fadae  to  revive  a  judgment 
against  the  administrators  and  heirs  of  a  deceased 
judgment  debtor,  the  heirs  of  the  debtor  should 
be  made  defendants,  if  it  is  sought  to  charge  his 
real  estate.    Cams  v.  OrandaU,  4  Iowa,  151. 

4i  In  a  proceeding  by  scire  facicu  to  revive  a 
judgment  in  an  action  of  right,  and  show  cause 
why  execution  should  not  issue,  a  party  to 
whom  the  property  has  been  conveyed  by  the 
judgment  defendant  subsequent  to  the  judg- 
ment, and  who  is  in  possession,  is  a  proper 
party  defendant  with  the  defendant  in  the  judg- 
ment. Van  Puhi  et  al,  v.  Mucker  etal^Q  Iowa, 
187. 

6.  When  a  judgment  is  joint,  and  one  of  the 
defendants  is  dead,  the  plaintiff  may  revive  the 
judgment  against  the  other  defendants,  with- 
out making  the  personal  representatives  of  the 
deceased  debtor  a  party  to  the  proceedings  in 
scire  facias.     Vredenburg  v.  Snyder,  6  Iowa,  89. 

6.  Pleadings.  A  petition  is  not  necessary  for 
a  scire  facias,  when  the  record  of  the  case  and 
the  scire  facias  are  in  the  same  court.  The  8t<Ue 
V.  Leig?U<m  et  ai.,  4  G.  Gr.  278. 

7.  Chapter  124,  Code  of  1851,  refers  to  dvil 
cases  as  to  application  to  revive  j  udgment.  Chap- 
ter 198  refers  to  forfeited  recognizance  in  crimi- 
nal cases.     The  State  v.  Foster,  2  Iowa,  559. 

8.  In  scire  facias  on  a  forfeited  recognizance, 
no  petition  is  necessary.  The  record  on  which 
the  writ  is  biased,  stands  in  place  of  the  petition. 
lUd, 

9.  Where  the  record  in  scire  facias  contained 
9,  demurrer  and  replication,  but  no  answer  was 
found  in  or  otherwise  referred  to  by  the  record, 
the  appellate  court  heild  that  the  evidence  was 
insufficient  to  warrant  it  in  finding  that  the  de- 
fendant did  answer  in  the  court  below.  Ibid, 

10.  Revivor  of  Judgment.  Although  the  Code 
of  1851,  as  well  as  the  statute  of  1846,  required 
that  judgments  on  which  executions  had  not 


I 


issued  within  five  years  from  the  entry  thereof, 
should  be  revived  by  scire  fades  before  execu- 
tion should  be  issued  thereon,  such  judgments 
did  not,  upon  .the  expiration  of  five  years,  be- 
come dormant.  Postleicait  &  Creagan  v.  Howes 
et  ai„  8  Iowa,  865. 

11.  Scire  facias  is  the  proper  remedy  for 
the  revivor  of  a  judgment  against  the  adminis- 
trators and  heirs  of  a  deceased  judgment  cred- 
itor.  Cams  v.  CrandaU,  4  Iowa,  161 ;  S.  C,  10 
Ibid.  877. 

12.  Scire  facias  to  revive  a  judgment  against 
the  administrator  and  heirs  of  a  deceased  judg- 
ment debtor  must  be  brought  in  the  county  in 
which  the  judgment  was  recovered.  Ibid. 

13.  Sleotion  of  remedy.  Under  section  1659 
of  the  Code,  a  plaintiff  is  not  confined  to  the 
proceeding  by  scire  facias  to  revive  a  judgment, 
but  may  bring  an  action  to  recover  the  amount 
due  on  the  judgment,  as  upon  any  other  de- 
mand. Haven  db  Buck  v.  Baldmn,  5  Iowa,  508  ; 
Ibid. 

14.  Dlunages.  No  damages  are  recoverable 
in  scire  facias,  for  delay  of  execution ;  plaintiff 
recovers  costs,  but  no  damages.  Vredenberg  v. 
Snyder,  6  Iowa,  89. 

16.  A  scire  facias  is  a  judicial  writ,  issued 
for  the  purpose  of  substantiating  and  carrying 
into  effect  an  antecedent  judgntent.  A  scire 
fa^das  to  revive  a  judgment  is  only  a  continua- 
tion of  the  former  suit,  and  is  not  an  original 
proceeding.  No  new  judgment  should  be  en- 
tered, but  the  entry  should  be  that  the  plaintiff 
have  execution  for  the  judgment  mentioned  in 
the  sdre  fadas  and  costs.  Vredenberg  v.  Sny' 
der,  6  Iowa,  89 ;  Denegre  v.  Haun,  13  Ibid.  240. 

16.  Suit  on  bail  bond.  The  State  may  bring 
sdre  fadas  on  a  bail  bond,  or  sue  by  ordinary 
dvil  action.  StaU  v.  Olass,  9  Iowa,  825 ;  Staie  v. 
Qerley  d  Cloud,  2  Ibid.  52. 

17.  Where,  on  the  trial  of  issues  raised  on  a 
scire  fadas,  it  was  shown  that  two  indictments 
were  found  against  one  of  the  defendants,  one 
of  which  was  quashed  for  informality,  and  to 
the  other  of  which  the  defendant  was  required 
to  answer,  it  was  held,  that  parol  evidence  was 
admissible  for  the  purpose  of  showing  that 
both  indictments  were  for  the  same  offense. 
TfiA  State  of  Iowa  v.  demons  et  al.,  7  Iowa,  534. 

18.  Verification  of  petition.  A  petition  in 
sdre  fadas  may  be  verified  by  plaintiff's  attor- 
ney.    Wright  v.  Parks,  10  Iowa,  342. 
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19.  Judgment  In  scire  facias  the  judgment 
should  be  that  plaintiff  have  execution  for  the 
Judgment  described  in  the  scire  facias  and  his 
costs.  Ibid. 

20.  Judgment   cannot    be   impeached. 

In  scire  facufjS  the  judgment  on  its  face  im- 
parts absolute  veritj  and  cannot  be  impeached 
by  any  matter  going  behind  it.  The  defendant 
may  plead  matters  arising  subsequent  to  the 
rendition  of  the  judgment  sought  to  be  revived. 
IHd, 

21.  The  judgment  on  the  scire  facias  where  it 
is  sought  to  revive  a  judgment  in  an  action  of 
right,  is,  that  the  plaintiffhave  execution  against 
the  person  succeeding  to  the  possession.  It  is 
not  a  judgment  of  recovery.  Von  Puhl  et  al. 
V.  Backer  et  al.,  6  Iowa,  187. 

22.  In  scire  facias  no  new  Judgment  should 
be  entered ;  but  the  court  should  order  that  the 
plaintiff  have  execution  on  the  judgment  de- 
scribed in  the  writ,  and  for  costs.  Denegre  v. 
Uaun  et  al.,  13  Iowa,  240. 

23.  liien,  revivor,  and  new  Judgment.  In 
1849  a  judgment  was  rendered  in  the  district 
court  in  favor  D.  E.  &  €o.,  against  H. ;  in  1856 
a  petition  was  filed,  entitled  "  petition  to  revive 
judgment,"  setting  forth  the  recovery  of  the 
judgment,  and  praying  for  a  writ  of  scire  facials 
in  due  forni  of  law,  and  judgment  for  the 
amount  stated  to  be  due  on  said  judgment, after 
which  judgment  was  entered,  reciting  the  filing 
of  the  "  petition  to  revive,"  and  ordering  that 
"  said  judgment  be  revived,  and  that  the  plain- 
tiff have  and  recover  of  and  from  said  defend- 
ant the  said  sum  of,"  etc.  (being  a  sum  equal  to 
the  amount  of  the  original  judgment,  with 
interest  thereon),  with  costs;  and  upon  this 
judgment  an  execution  was  issued,  under  which 
real  estate  was  sold.  Held,  that  the  title  of  the 
purchaser  related  back  to  the  date  of  the  second 
Judgment  only,  and  that  a  grantee  of  the  judg- 
ment defendant,  holding  under  a  conveyance 
made  before  the  rendering  of  said  second  judg- 
ment, held  the  better  title.  Bertram  v.  Water- 
man et  al.,  18  Iowa,  529. 

24.  Where  two  J  udgments  were  recovered,  one 
in  1847  and  one  in  1848,  which  subsequently  at- 
tached under  the  Code  of  1851,  as  liens  upon  equi- 
table interests  in  certain  real  estate,  which  judg- 
ments remained  unsatisfied  in  1854,  a  new  judg- 
ment was  recovered  on  them  as  in  an  action  of 
debt,  for  an  amount  equal  to  both  judgments  and 


costs  up  to  that  date,  it  was  hM  that  the  judg- 
ments of  1847 and  1848  were  merged  in  the  judg- 
ment of  1854,  and  that  the  liens  of  the  same  upon 
the  real  estate  of  the  defendant  were  thereby 
discharged,  and  that  a  sheriff's  sale  of  the 
premises  under  the  last  Judgment,  made  in 
1858,  conveyed  the  interest  of  the  defendant, 
subject  to  any  other  liens  thereon  or  rights 
therein  acquired  prior  to  the  rendering  of  such 
judgment.  Ibid. 

25.  Judgment  against  a  fixm«  When  a  judg- 
ment is  rendered  against  a  firm  in  its  firm 
name,  the  property  of  the  individual  member? 
can  be  rendered  liable  only  by  scire  facias, 
Hamsmith  v.  Espj/  et  al.,  18  Iowa,  439. 

26.  Property  of  partner.  The  general 
rule  that  scii'e  facias  is  necessary  to  subject 
the  property  of  a  partner  to  the  payment  or 
satisfaction  of  a  judgment  against  the  copart- 
nership, applies  to  cases  where  the  title  to  the 
property  is  indisputably  in  the  hands  of  the 
partner,  and  may,  after  scire  facias,  he  subjected 
without  other  proceedings,  to  the  satisfaction 
of  the  debt ;  but  not  to  cases  in  which  equitable 
proceedings  are  necessary  to  discover  the  title 
and  declare  it  to  be  in  the  partner.  liconic 
Batik  V.  Harvey  et  ai.,  16  Iowa,  141. 

27.  Defenae.  Matter  which  might  have  been 
pleaded  to  an  original  action  cannot  be  made 
available  as  a  defense  to  a  suit  or  process  of 
revivor  upon  a  judgment  obtained  in  such 
action.  Thompson  v.  Hurley,  adm*r,  19  Iowa,. 
831 ;  Vrederiburg  v.  Snyder,  6  Ibid.  39. 

28.  But  where  the  judgment  plaintiff  has 
failed  to  perform  that  which  was  the  considera- 
tion of  the  judgment,  such  failure  may  be  set 
up  as  a  defense.  Ibid.  See  Judgment  ;  Part- 
nership. 


1.  Device.  Any  device  which  indicates 
that  a  party  to  a  contract  intended  to  append  a 
seal  is  sufilcient  to  render  the  paper  a  sealed  in- 
strument.   Madera  v.  Jones,  Mor.  204. 

2.  Although  the  words  "  witness  my  hand 
and  seal "  are  contained  in  the  body  of  the  in- 
strument, this  does  not  render  it  a  specialty  un- 
less there  be  a  seal  or  scrawl  attached  thereto. 
Lang  v.  I^ng,  Mor.  458, 

See  Attachment  ;  Evidence  ,  Notary  Pubuc. 
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SZODUOTION. 

1.  Iioss  Justifies  reoovery.  In  an  action  of 
trespass  for  debaucliing  plaintiff's  daughter,  if 
he  did  not  actually  connive  at  the  guilty  inter- 
course^ evidence  of  loss  occasioned  by  it  will 
justify  a  recovery.  Proof  of  careless  indiffer- 
ence could  only  go  in  mitigation  of  damages. 
Z&rflng  v.  Maurer,  2  G.  Gr.  520. 

2.  Who  may  maintain  action  for.  Under 
the  Code  of  1851,  sections  1606  and  1697,  an 
action  can  be  maintained  for  the  seduction  only, 
of  a  female  who  was  unmarried  at  the  time  of 
the  seduction.    Oover  v.  Dill,  8  Iowa,  837. 

3.  An  unmarried  female  has  the  right  to 
prosecute  an  action  for  her  own  seduction,  and 
to  recover  the  damages  which  may  be  assessed 
in  her  favor.  If  she  is  a  minor  the  father, 
mother  or  guardian  may  bring  the  suit,  and  this 
without  reference  to  the  question  whether  she 
is  living  with  them,  or  the  loss  of  her  service. 
Ibid. 

4.  Father  may  maintain  action  after 
daughter's  nuv|o>^^'  Under  the  Code  of  1861, 
section  1697,  a  father  might  maintain  an  action 
for  the  seduction  of  his  daughter,  after  major- 
ity, if  the  seduction  took  place  while  she  was  a 
minor.    Stevenson  v.  Belknap,  6  Iowa,  96. 

6.^  Daughter's  minority  does  not  divest  the 
father  of  his  right  of  action.  The  attaining  the 
age  of  majority  of  the  daughter  does  not  take 
away  the  father's  right  of  action ;  nor  is  it 
either  taken  away  or  negatived  by  the  provis- 
ions of  the  statute  which  gives  to  the  unmar- 
ried female  the  right  to  prosecute  an  action  for 
her  own  seduction,  llnd, , 

6.  Damages.  In  an  action  by  a  father  for 
the  seduction  of  his  minor  daughter,  his  dama- 
ges are  not  restricted  to  loss  of  service  and 
actual  expense  incurred ;  he  may  recover  exem- 
plary damages.  Ibid. 

7.  Measure  of  damages.  Where  an  action 
for  seduction  is  brought  by  both  the  father  and 
daughter,  the  jury  may  consider  every  fact 
which  goes  to  the  injury  of  the  plaintiff,  whether 
in  mind,  body  or  estate,  and  may  give  damages 
commensurate  with  the  injury  sustained.  In 
each  case  the  proof  will  be  confined  to  the  dam- 
ages resulting  to  the  plaintiff  alone  and  not  to 
another,  nor  to  plaintiff  jonitly  with  another.  Ibid. 

8.  The  ii^Jury  to  the  father  is  distinct  from 
injury  to  the  daughter.  In  an  action  for  seduc- 
tion where  the  female  is  a  minor,  the  injury  to 


the  father  is  distinct  from  the  injury  to  the 
daughter.  They  *are  different  in  character,  and 
there  is  nothing  incompatible  or  inconsistent 
with  the  idea  of  both  resulting  from  the  wrong- 
ful act  of  the  same  party.  Ibid. 

9.  What  plaintiff  may  show  in  aggravation 
of  damages .  what  damages  may  embrace.  In 
an  action  by  the  father  for  the  seduction  of  his 
minor  daughter  he  may  show  to  the  jury  in 
aggravation  of  damages  that  the  defendant 
visited  the  daughter  as  a  suitor,  and  used  arts, 
fiattery,  persuasion  and  promises  to  induce  her 
to  have  connection  with  him.  In  such  cases 
damages  may  embrace  not  only  for  loss  of  ser- 
vices and  expenses  incurred,  but  also  compen- 
sation' for  the  wounded  feelings  of  the 
plaintiff,  and  his  anxiety  as  parent  of  other 
children,  whose  morals  maybe  corrupted  by  the 
example.  Ibid. 

10.  Aggravating  circumstances:  increase  of 
damages.  Where  plaintiff  yields  her  virtue 
only  in  consequence  of  defendant's  visits,  fiat^ 
teries,  arts,  promises  of  marriage,  etc.,  the  jury 
may  allow  more  damages  than  if  she  yields 
without  any  such  stress  upon  her  virtue.  Shajtr 
V.  Ghimea,  23  Iowa,  651. 

11.  A  verdict  for  $2,600  damages  for  the  se- 
duction of  an  unmarried  woman  was  held  not 
excessive  in  the  present  case.  Gray  v.  Bean,  27 
Iowa,  221. 

12.  Action  by  father :  pleadings.  In  an  ac- 
tion by  a  father,  to  recover  damages  for  the 
seduction  of  his  minor  daughter,  the.  petition 
need  not  allege  that  she  was  the  "  unmarried 
daughter"  of  the  plaintiff,  nor  that  she  was  of 
"  previously  chaste  character."  Updegraff  v, 
Bennett,  8  Iowa,  72. 

13.  Bffect  of  statute  upon  right  of  the  father. 
The  right  of  a  father  to  recover  for  the  seduc- 
tion of  his  minor  daughter  has  not  been  changed 
by  the  Code,  but  the  rule  has  been  so  relaxed, 
that  he  may  now  recover,  although  such  minor 
daughter  be  not  living  with  him,  and  there  may 
be  no  actual  loss  of  service.  Gray  v.  Bean, 
supra. 

14.  What  constitutes  seduction.  The  act 
of  sexual  intercourse  alone  does  not  con- 
stitute the  crime  of  seduction.  It  must 
be  accomplished  hj  false  promises,  artifice  or 
deception,  to  constitute  the  crime.  Smith  v. 
Mtlburn,  17  Iowa,  80. 

15.  Previous  unchaste  character.  An  un- 
married woman  of  previously  unchaste  charac- 
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ter,  may.  In  an  action  for  her  own  seduction, 
recover  damages  for  loss  .of  health,  and  all 
other  injuries  consequent  upon  the  act  of  seduc- 
tion, except  injury  to  or  loss  of  character.  The 
character  of  the  plaintiff  before  the  seduction 
may  be  shown  in  mitigation  of  damages,  but 
not  as  a  complete  defense.  Smith  v.  MiR>urn, 
17  Iowa,  30. 

16.  Amount  of  proo£  In  an  action  for  se- 
duction, evidence  showing  that  the  plaintiff  was 
a  person  of  weak  mind  may  be  considered  by 
the  jury  for  the  purpose  of  lessening  the  amount 
of  proof  required  to  sustain  the  charge  ;  but 
such  evidence  would  not  warrant  an  instruction 
to  the  jury  that  it  would  obviate  the  necessity 
for  as  "strong  and  conclusive  proof 'of  the 
defendant's  guilt  as  it  would  if  she  were  a  per- 
son of  strong  mind."  Delve  v.  Boardman,  20 
Iowa,  446. 

17.  The  fact  of  illicit  intercourse  between 
plaintiff  and  defendant  does  not  of  itself  estab- 
lish the  charge  of  seduction.  The  plaintiff  must 
show  that  her  consent  was  obtained  by  flattery, 
promises  or  other  artifices  used  by  the  defend- 
ant. Ibid. 

See  Brsach  of  Promise  of  IiLlbbiagb. 


SERVIOB  AND  RBTOBN 

(See,  also.  Original  Notice.) 
L  The  Service.  , 

a.  In  general,  1024. 

b.  By  leaving  copy^  1026. 

c.  By  publication^  1026. 

II.  The  Return,  1027. 


I.  The  Service. 
a.  In  general, 

1.  By  whom  made.  The  sheriff  is  the  proper 
officer  to  receive  and  execute  process  in  all 
cases,  unless  there  is  an  affidavit  of  partiality, 
prejudice,  consanguinity  or  interest  existing  in 
him  or  his  deputy.    CJiord  v.  McCoy,  Mor.  311, 

2.  A  special  deputy  sheriff  is  a  legal  and 
proper  officer  to  serve  process.  Wilford  v.  Mil- 
ler, Mor.  405. 

3.  The  attorney  of  the  plaintiff  may  be  the 
special  deputy  to  serve  a  summons.  Ibid, 

4.  When,  on  account  of  prejudice,  interest  or 
other  objection,  the  sheriff  is  rendered  incom- 


petent, the  coroner  should  perform  his  daty ; 
but,  if  the  party  objecting  to  the  slieriff  asks 
the  court  to  appoint  an  elisor,  he,  by  implication, 
manifests  an  objection  to  the  coroner  also,  which 
will  justify  the  court  in  appointing  an  elisor. 
Harriman  v.  The  State,  2  G.  Gr.  270;  see,  far- 
ther. Coroner  ;  Process. 

6.  Service  by  private  person.  The  same 
presumptions  attach  to  a  service  of  a  notice  hj 
a  private  person  as  when  served  by  an  officer. 
Macklot  dt  Corbin  v.  Hart,  12  Iowa,  428. 

6.  Computation  of  time.  In  the  computation 
of  time,  under  the  first  clause  of  section  2815  of 
the  Revision  of  1860,  both  the  day  upon  which 
the  service  is  made  and  the  first  day  of  the  ap- 
pearance term  of  the  court  are  excluded.  JSob- 
i7ison,  admr,,  v.  Foster,  12  Iowa,  186. 

7.  Where  an  original  notice  was  served  upon 
Friday,  the  26th  day  of  October,  and  the  first 
day  of  the  appearance  term  was  Monday,  the 
5th  day  of  November  following,  it  was  held  that 
the  suit  was  not  brought  in  such  time  as  to 
leave  ten  days  between  the  day  of  service  and 
the  first  day  of  the  next  term ;  and  that  a  judg- 
ment against  defendant  by  default,  on  such 
service,  was  erroneous.  Ibid. 

8.  When  the  time  intervening  between  the 
day  of  service  and  the  first  day  of  the  next 
term  expires  on  Sunday,  that  day  will  not  be 
excluded  in  the  computation  of  time.  Ibid, 

9.  A  waiver  of  service  of  notioe,  indorsed  on 
the  back  of  notice,  dated  and  signed  by  defend- 
ant, in  another  State,  is  equivalent  to  an  ac- 
knowledgment of  service  under  Revision,  sec- 
tion 2816,  and  confers  jurisdiction.  Johnson  v. 
Monea,  13  Iowa,  300. 

10.  It  is  not  necessary  that  proof  of  the  sig- 
nature should  be  made.  Ibid. 

11.  The  fact  that  defendant  waives  the  read- 
ing of  the  notice,  in  making  the  service,  may  be 
shown  by  the  officer's  return.  A  written  waiver 
signed  by  the  party  is  not  required.  Gregory, 
TiUon  <fe  Co.  V.  Harmon  et  al.,  10  Iowa.  445. 

12.  Demand  of  oopy.  Where  a  copy  of  no- 
tice and  petition  was  demanded  in  a  proper  man- 
ner, the  return  should  show  by  whom  demanded 
and  to  whom  given.  Ibid. 

13.  Where  the  demand  specified  no  point  to 
which  the  copy  should  be  sent,  it  is  not  error  to 
grant  a  default  without  evidence  that  it  was 
furnished.  Ibid. 

14.  If  the  defendant,  on  being  served  with 
the  notice,  demands  a  copy  of  the  petition,  he 
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most  designate  the  place  where  the  copy  shall 
be  sent.  Hence  where  the  return  shows  that 
the  defendant  demanded  a  copy  of  the  petition, 
but  not  that  he  designated  where  sach  copy 
should  be  sent,  it  is  not  error  to  render  judgment 
against  him  by  default,  without  showing  that 
such  copy  had  been  furnished.  Lyon  ^  Cloud, 
7  Iowa,  1. 

16.  But  if  the  defendant  requires  the  peti- 
tion to  be  sent  to  a  particular  person,  at  a  given 
place,  it  is  irregular  to  take  a  judgment  or  decree 
by  default,  when  it  appears  that  a  copy  of  the 
petition  was  sent  to  another  person,  at  a  differ- 
ent place.  Woodward  v.  WhUesearver  et  ux,,  6 
Iowa,  1. 

16.  Oljection  by  oo-defendant.  One  defend- 
ant cannot  have  a  judgment  reversed  for  in- 
sufficiency of  service  upon  a  co-defendant  who 
does  not  complain.    Semple  v.  f/ee,  18  Iowa,  804. 

17.  Senrioe  upon  an  agent  of  defendant  is  not 
sufficient.     Brown  v.  Newman,  18  Iowa,  546. 

18.  Ab  to  ▼alidity  and  e£fect  of  service  with- 
out the  State,  see  JuRiBPiCTiON,  arvte,  p.  677, 678  ; 
ORiGiN.Ui  Notice,  arUe,  p.  846;  and  as  affect- 
ing jurisdiction  generally,  see  title  Jttrisdic- 
TTON  —  "c.  Defective  service  or  notice**  p.  677; 
**e.  Service  by  ptMieation,**  p.  677  ;--"/•  ^Ser- 
vice beyond  the  State"  p.  678,  ante, 

19.  Service  on  partnership.  Service  on  one 
partner  gives  jurisdiction  over  the  firm.  San- 
ders V.  Bently,  8  Iowa,  516 ;  Walker  v.  Clark, 
Ibid.  474 ;  Gregory,  TiUon  <ft  Co,  v.  Harmon  <ft 
Hamilton,  10  Ibid.  445.  See,  further,  Obiqikal 
Notice,  ante,  p.  848,  §  26,  et  seq, ;  Partner- 
anip,  ante,  p.  865,  §  61,  and  §  40  herein,  post. 

20.  Service  on  minorB.  As  to  service  on 
minors,  see  Guardian  and  Ward;  also.  In- 
fant ;  Original  Notice. 

21.  In  an  action  of  partition,  under  the  Code 
of  1851,  in  which  the  defendants  were  minors, 
the  return  of  the  service  of  notice  showed  that 
it  was  **  served  upon  the  person  with  whom  the 
within  named  defendants  *  *  *  reside,  and 
who  has  the  sole  charge  of  said  defendants,  they 
being  minors  under  the  age  of  fourteen  years," 
etc.  It  was  Tieid  defective  in  this,  that  it  did  not 
negative  the  fact  that  the  father  and  mother 
were  still  living  and  within  the  State,  and  that 
it  did  not  show  that  the  person  upon  whom  the 
service  was  made  had  the  legal  care  and  control 
of  the  minors.  AU&n  v.  Saylor  et  al.,  14  Iowa, 
485. 
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22.  Estoppel  of  defendant.    A  defendant  can 
not,  after  he  has,  by  his  own  act  or  the  act  of 
his  attorney,  recognized  the  validity  of  a  ser 
vice  of  notice  upon  his  agent,  object  to  the 
jurisdiction  of  the  court.     Baker  v.  Kerr,  18 
Iowa,  884. 

23.  Original  notice.  It  was  not  essential, 
under  Code  of  1851,  that  an  original  notice 
should  specify  the  time  when  the  term  of  the 
district  court  will  commence.  A  notice  requir- 
ing the  defendant  to  appear  and  answer  on  or 
before  the  second  day  of  the  next  term  of  the 
district  court,  is  sufficient  to  notify  the  defend- 
ant that  he  is  required  to  appear  at  the  next 
term  of  court  to  be  held  after  the  service  of 
notice.    Butcher  v.  Brand,  6  Iowa,  285. 

24.  A  notice  is  not  defective  which  called 
upon  defendant  to  answer  by  the  twelfth  day  of 
the  month  (the  twelfth  being  the  first  day  of 
the  term),  or  on  the  second  day  of  the  term. 
Lemonds  v.  French,  4  G.  Gr.  128. 

26.  Service  by  maiL  Section  2497  of  the 
Code  of  1851,  authorizing  the  service  of  notice 
through  the  post-office,  when  the  parties  reside 
at  different  places  between  which  there  is  regu- 
lar communication  by  mail,  should  be  strictly 
observed,  and  courts  should  carefully  guard 
against  any  abuse  of  its  provisions.  Smith  v. 
Smith,  4  G.  Gr.  266. 

26.  A  notice  addressed  to  Mrs.  A.  S.  Smith  to 
a  post-office  in  a  city  where  she  had  been  always 
known  and  addressed  as  Mrs.  Asahel  Smith  is 
not  sufficient,  when  it  was  known  by  the  party 
sending  the  notice  that  she  was  absent  from 
said  city.  Ibid, 

27.  An  omission  of  the  name  of  the  month 
in  the  date  of  the  service  of  the  writ  is  not  ma- 
terial, where  there  is  sufficient  in  the  circnm 
stances  of  the  case  to  show  due  service.    Wilson 
V.  King,  Mor.  106. 

28.  In  a  foreclosure  proceeding,  notice  was 
served  and  a  decree  of  foreclosure  entered  be- 
fore the  "  act  to  provide  for  the  redemption  of 
real  estate  sold  on  foreclosure,"  approved  April 
2,  1860,  took  effect ;  and  service  of  notice  on  a 
junior  incumbrancer  was  not  perfected  until 
after  said  act  went  into  force.  Held,  that  such 
junior  incumbrancer  was  not  entitled  to  nine 
months  in  which  to  answer.     Watts  v.  White,  12 

Iowa,  330. 

29.  Form  o£  The  notice  provided  by  the 
Code  of  1851  is  not  a  "  process  *'  and  need  not  bo 
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in  the  Btyle  of  "  Tlie  State  of  Iowa."  MehoU 
▼.  The  Burlington  and  Louisa  County  Plank- 
road  O?.,  4  e.Gr.  42. 

30.  When  the  notice  infonns  defendant  that 
the  petition  is  to  be  filed  **  in  the  office  of  the 
clerk  of  the  district  court  of  Polk  county/'  it 
sufficiently  designates  the  court  before  which 
the  proceeding  is  commenced.  Ibid, 

31.  Where  the  plaintiff  in  his  original  notice 
requires  a  defendant  to  answer  by  a  day  differ- 
ent from  that  fixed  in  the  rules  of  the  court,  the 
plaintiff  should  be  held  to  the  time  fixed  in  his 
notice,  and  not  be  permitted  to  have  judgment 
entered  before  that  day.  Wora^,  Templin  dk 
Co,  V.  Oliver,  4  Iowa,  845. 

32.  As  to  sufficiency  of  notice  before  justice 
of  the  peace,  see  Cain  v.  DetoOtf  8  Iowa,  116 ; 
The  Dee  Moines  Navigation  Co,  v.  Doran;A^  Ibid. 
658 ;  and  title  Justice  of  thb  Peace,  ante, 

h.  By  leaving  copy,  \ 

33.  To  authorize  the  service  of  an  original 
notice  by  leaving  a  copy  at  the  defendant's  res- 
idence, the  return  must  show  affirmatively  that 
the  defendant  was  not  found.  Chittenden  v. 
Udbbs,  9  Iowa,  417 ;  Davis  v.  Burt  et  al.,  7  Ibid. 
56 ;  BonsaU  v.  Isett,  14  Ibid.  309 ;  MacMot  <£  Cor- 
Un  V.  HaH  et  al.,  12  Ibid.  428 ;  NosUr  v.  Qith- 
ens,  9  Ibid.  295 ;  Sidles  v.  Reed  and  Weimer  v. 
Porter,  10  Ibid.  589 ;  Grant  v.  Harlow,  11  Ibid. 
429. 

34i  Tlie  diligence  used  to  obtain  service  on  a 
defendant  is  not  required  to  be  stated  in  the 
officer's  return.    NeaUy  v.  Redman,  5  Iowa,  387. 

35.  It  is  only  where  a  defendant  is  served 
personally,  that  the  return  on  the  original  notice 
should  state  whether  a  copy  of  the  notice  was 
required.  Ibid, 

36.  The  return  should  not  leave  it  to  be  pre- 
sumed that  the  wife  was  more  than  fourteen 
years  of  age.    Davis  v.  Burt  et  al.,  supra. 

37.  It  seemSy  if  the  return  states  that  a  copy 
was  left  with  the  defendant's  wife,  that  the 

•  name  of  the  wife  need  not  be  stated.  But  a  re- 
turn to  be  entirely  accurate  should  state  at 
whose  house,'  and  the  name  of  the  person  with 
whom  the  copy  was  left,  or  a  sufficient  reason 
must  be  given  for  omitting  to  do  so.  The  house 
should  be  stated  to  be  the  defendant's  usual 
place  of  residence,  and  the  person  with  whom  a 
copy  is  left  should  be  stated  to  be  a  member  of 
his  family  more  than  fourteen  years  of  age. 
Davis  V.  Burt,  supra;  Harmon  v.  Lw,  6  Iowa, 


171 ;  Converse  Y,Wa/rr&i,  4  Ibid.  158;  PiUcey  ▼. 
Gleason,  1  Ibid.  85 ;  Lyon  v.  TJvompson,  13  Ibid. 
188 ;  Tavenor  v.  Reed,  10  Ibid.  416. 

38.  lieaving  copy  with  a  dark  in  a  store  is 
not  sufficient.    Heudrey  v.  WeUs,  10  Iowa,  587. 

39.  Mailing  copies.  That  a  copy  of  a  peti- 
tion was  mailed  to  defendant  in  compliance 
with  his  demand,  made  upon  the  service  of 
notice,  cannot  be  shown  by  the  certificate  of  the 
derk.    Roberts  v.  Harris  et  al.,  12  Iowa,  394. 

40.  Leaving  copy  with  the  wife  of  a  partner 
is  not  a  service  on  the  firm.  Brydolf  v.  Wcif,  Car^ 
penter  d  Co.,  82  Iowa,  509. 

41.  If  a  copy  of  a  summons  is  left  at  a  house 
which  is  not  the  defendant's  residence,  and  a 
judgment  be  taken  against  him  by  default,  he 
must  either  set  aside  the.  default  by  an  affidavit 
of  merits,  and  such  other  showing  as  the  law 
requires,  or  he  i^ust  seek  his  remedy  in  a  court 
of  equity.    Lucas  v.  Waiter,  Mor.  803. 

42.  Substituted  service:  trespass.  Where 
in  the  original  notice  there  was  a  material 
misnomer,  and  the  service  was  made  by  leav- 
ing a  copy  at  the  usual  place  of  residence  of 
defendant  during  her  temporary  sojourn  at 
another  place,  and  the  defendant  was  ignorant 
of  the  pendency  of  the  action  until  after  judg- 
ment and  the  levy  of  an  execution,  when  she 
offered  to  pay  the  amount  actually  due  the 
plaintiff,  after  which  the  plaintiff  and  the  officer 
sold  defendant's  property  under  the  execution  to 
satisfy  the  judgment,  Jield,  1.  That  defendant, 
not  being  personally  served  and  having  no  act- 
ual notice  of  the  pendency  of  the  action,  was 
not  bound  to  take  advantage  of  the  misnomer 
by  plea  in  abatement ;  2.  That  under  the  cir- 
cumstances the  plaintiff  in  execution  and  the 
officer  who  executed  the  writ  were  trespassers. 
Journey  v.  Dickerson  db  Doolittte,  21  Iowa,  808. 

c.  By  publication, 

43.  Service  by  publication,  was  not  good 
under  prior  statutes  unless  ordered  after  return 
of  "not  found."  Taylor  v.  Brobst,  4  G.  Qr. 
534 ;  Lot  Two  v.  Sweatland,  Ibid.  465 ;  Pineknep 
V.  Pinckney,  Ibid.  324. 

44.  Without  a  compliance  with  the  require- 
ments of  section  1826  of  the  Code  of  1851,  a 
default  on  service  by  publication  could  not  be 
entered.  The  proof  required  by  said  section 
went  to  the  jurisdiction,  and  must  appear  of  rec- 
ord. BroghiU  et  al,  v.  Lash,  3  G.  Gr.  357;  McOahen 
V.  Carr,  6  Iowa,  331 ;  Taylor  v.  Brobst,  4  G.  Gr. 
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584 ;  Lot  Tufo  ▼.  SweaUand,  Ibid.  465 ;  Smith  ▼. 
Smith,  Ibid.  260 ;  Pincknep  v.  Pinekney,  Ibid. 
824 ;  Tr(uk  v.  Key,  Ibid,  872 ;  Abell  v.  Cross,  17 
Ibid.  171. 

46.  Where  the  original  notice  is  served  by 
publication  and  mailing  a  copy  to  the  defend- 
ant, the  affidavit  of  service  should  state  that  the 
copy  was  directed  to  the  defendant  at  Ms  usual 
place  of  residence ;  and  it  is  not  sufficient  to 
state  that  it  was  directed  to  him  at  a  particular 
place,  without  stating  that  such  place  is  his 
usual  place  of  residence.  Foley  v.  Connelly,  9 
Iowa,  240 ;  Pinekney  v.  Pinckney,  4  G.  Gr.  824. 

46.  And  the  affidavit  should  show  that  the 
copy  was  mailed  in  sufficient  time  before  the 
appearance  term.  Pinekney  v.  Pinekney,  supra; 
Taylor  v.  Brobst,  4  G.  Gr.  684. 

47.  The  record  showing  a  service  of  notice 
by  publication  consisted  of  the  following  re- 
cital in  the  decree :  "  and  it  appearing  fur- 
ther and  being  proven  to  this  court  that  the 
residence  of  the  owner  of  said  lands  is  un- 
known to  the  plaintiff,  so  that  a  copy  of  said 
original  notice  and  petition  could  not  be  sent  to 
or  served  upon  them,  and  said  defendant  and 
said  lands  failing  to  appear,*'  etc.,  hM,  that  it 
was  insufficient  in  this,  that  it  did  not  show 

that  the  residence  of  the  defendants  "could 
« 

not  with  reasonable  diligence  be  ascertained." 
Abell  V.  Cross,  17  Iowa,  171.' 

48.  A  notice  returned  "  not  found "  in  the 
county  of  Johnson ;  no  affidavit  was  filed,  nor 
showing  made  prior  to  the  order  of  publication, 
that  respondents  could  not  be  found  within  the 
State ;  nor  was  it  shown  by  affidavit  or  other- 
wise, that  a  cause  of  action  existed  against  re- 
spondents. In  both  these  respects  there  was  an 
entire  failure  to  comply  with  section  1,  chapter 
240,  of  the  Laws  of  1857,  and  the  order  of  pub- 
lication was  erroneous.  Clark  &  Kirkiu>ood  v. 
Huff,  12  Iowa,  606. 

49.  To  authorize  a  jfldgment  by  default  on 
service  by  publication,  under  Code,  section  1826, 
proof  must  be  made  that  a  copy  of  the  notice 
and  petition  was  directed  to  defendant  at  his 
usual  place  of  residence,  or  excuse  shown  for 
the  omission.  McCraney  v.  Childs,  11  Iowa,  54. 
And  it  must  appear  affimatively  in  the  record. 
Ahdl  V.  Cross,  17  Ibid.  171 ;  Tunis  v.  Withrow,  10 
Ibid.  305  ;  Wheeler  v.  Edinger  et  al.,  11  Ibid. 
409 ;  see  Roberts  v.  Burris,  12  Ibid.  894 ;  Bristow 
V.  G'itss  et  al..  Ibid.  404.      The  return   must 


show  the  date  of  mailing.    Briggs  v.  Finn,  10 
Ibid.  590. 

60.  Where  a  service  of  notice  on  a  non-resi- 
dent in  an  attachment  proceeding  was  made  by 
publication,  and  the  affidavit  of  the  attorney 
who  mailed  a  copy  of  the  notice  and  petition  to 
the  defendant,  did  not  show  upon  what  day  of 
the  month  or  year  such  copies  were  placed  in 
the  post-office,  it  was  hdd  that  the  notice  was 
insufficient.    Jpriggs  v.  Finn,  supra. 

61.  Under  the  act  of  1857,  chapter  240,  sec- 
tion 1,  page  400,  an  order  for  service  of  notice 
by  publication  may  be  made  when  the  defend- 
ant, being  a  resident  of  this  State,  has  departed 
therefrom  with  intent  to  defraud  his  creditors, 
or  keeps  himself  concealed,  therein  with  the 
like  intent.  It  is  not  requisite  that  he  should 
be  shown  to  be  a  non-resident,  having  property 
in  this  State.     Lyon  v.  Oomstocky  9  Iowa,  806. 

62.  Where  the  order  of  a  judge  directing 
service  to  be  made  by  publication,  omitted  to 
direct  that  a  copy  of  the  petition,  as  well  as  the 
notice,  should  be  deposited  in  the  post-office, 
directed  to  the  defendant  at  his  usual  place  of 
residence,  but  the  affidavit  of  service  showed 
that  copies  both  of  the  petition  and  notice  were 
so  deposited ;  h^ld,  that  the  service  was  suffi- 
cient. Ibid. 

63.  The  deposit  of  copies  of  the  petition  and 
notice  in  the  post-office,  directed  to  the  defend- 
ant, two  days  after  the  granting  of  an  order  for 
service  by  publication,  is  a  sufficient  compliance 
with  the  requirements  of  the  order  that  such 
copies  heforthioith  so  deposited.  Ibid. 

64.  Foreolosure  of  tax  title.  Proceedings 
for  the  foreclosure  of  a  tax  title  were  within 
the  fourth  subdivision  of  section  2,  chapter  241 
of  the  Laws  of  1856  (Sixth  General  Assembly), 
and  the  order  for  service  of  notice  by  publica- 
tion should  have  been  made  by  the  judge,  and 
not  by  the  clerk.    Abell  v.  Cross,  17  Iowa,  171. 

II.  The  Return. 

66.  When  personally  served.  A  return,  on 
an  original  notice,  signed  by  the  sheriff,  as  fol- 
lows :  "  Served  by  reading  to  defendant,  Sept. 
17,  1857.  No  copy  demanded,"  is  sufficient. 
Cobb  V.  Newcomh^  7  Iowa,  43. 

66.  The  omission  to  indorse  the  time  of  re- 
ceiving the  same  does  not  vitiate  the  service. 
lUd. 

67.  A  return  that  an  original  notice  was 
sejved,  or  even  duly  served,  is  insufficient.    The 
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manner  of  service  must  be  shown,  in  order  that 
the  court  may  judge  of  its  sufficiency.  Hodges 
V.  Hodges,  6  Iowa,  78. 

68.  The  return  of  an  orig^al  notice  must  show 
the  manner  in  which  service  thereof  was  made. 
When  personal  service  is  made  upon  a  defend- 
ant, the  return  must  show  whether  a  copy  of 
the  notice  and  petition  was  demanded.  Farris 
▼.  Powell,  10  Iowa,  653. 

69.  Hence,  a  return ;  "  Served  the  notice  on 
»he  defendant  on  the  29th  day  of  August,  1856/' 
is  defective.  Hodges  v.  Hodges,  supra;  DiUz  v. 
Ohambers,  2  G.  Gr.  479. 

60.  Return  on  original  notice,  as  follows: 
**  Served  on  John  Long,  on  the  29th  day  of  Au- 
gust, 1857,"  is  defective,  and  does  not  give  the 
court  jurisdiction.  Park  v.  Long  et  al,,  7  Iowa, 
484 

61.  A  return  as  follows :  "  Served  as  to  J.  S., 
by  leaving  a  copy  with  E.  K.,  a  person  over 
fourteen  years  of  age,"  held  insufficient.  Har- 
mon V.  Lee,  6  Iowa,  171.  ' 

62.  The  notice  was  directed  to  James  Gleason. 
Returned  "  served  on  Games  Gleason,  by  leav- 
ing," etc.  Held,  that  the  variance  in  the  names 
vitiated  the  service.  Pilkey  v.  Gleason  etal.^  1 
Iowa,  85. 

63.  The  return  of  the  sheriff,  "served  by 
reading  and  delivering  an  attested  copy,"  does 
not  show  upon  whom  it  was  served,  and  is  de- 
fective.   Longaere  v.  Simpson,  Mor.  495. 

64.  The  notice  was  directed  to  Luther  Burt, 
and  the  return  showed  it  served  on  "  L.  Burt." 
Held,  that  the  court  might  infer  that  it  was 
served  on  the  right  person.  Dams  v.  Burt  et  al., 
7  Iowa,  66. 

66.  When  an  original  notice  is  served  by 
leaving  a  copy  at  the  usual  place  of  residence 
of  the  defendant,  the  return  must  show  that  the 
person  with  whom  the  copy  is  left  is  a  member 
of  the  same  family  with  the  defendants.  The 
words  "  the  family,"  mean  the  family  of  which 
the  party  on  whom  the  service  is  made  is  a 
member.    Oonwrse  v.  Warren,  4  Iowa,  168. 

66.  Where  the  return  to  an  original  notice  read 
as  follows :  "  Served  the  within  notice  on  the 
within-named  F.  H.  W.,  by  leaving  a  true  copy 
with  G.  H.  T.,  he  being  over  fourteen  years  of  age> 
at  the  banking-house  of  G.  T.  &  Ck).,  being  the 
place  of  business  of  the  defendant ;  also  a  copy 
with  Mrs.  G.,  at  defendant's  boarding-house, 
being  the  residence  of  E.  G.,  and  also  a  copy  at  his 
sleeping  room,  over  the  store  of  R.  A.  S.,  by  order 


of  plaintiff's  attorneys,  this  ISth  day  of  April 
1856,  the  above-named  Mrs.  G.  being  above  four* 
teen  years  of  age,  and  being  a  member  of  the 
family  of  E.  G. ; "  and  where,  at  the  term  of 
the  district  court  to  which  the  notice  was  re- 
turnable, the  defendant  appeared  specially,  and 
moved  to  set  aside  the  return,  which  motion 
was  overruled  by  the  court ;  held,  1.  That  the 
return  was  defective  in  not  showing  that  the 
house  of  E.  G.  was  the  usual  place  of  residence 
of  the  defendant,  and  that  Mrs.  G.  was  a  mem- 
ber of  the  defendant's  family ;  2.  That  the  ooort 
erred  in  overruling  the  motion.  Ibid, 

67.  Under  the  Ck>de  of  1851,  section  1723,  the 
return  must  show,  if  the  notice  was  i>eraonally 
served,  whether  a  copy  of  the  petition  was  re- 
quired, and  if  so,  to  what  point  it  was  to  be  di- 
rected. Watts  V.  White,  12  Iowa,  880;  Farris 
V.  PoweU  et  al,,  10  Ibid.  553. 

68.  But  a  similar  return  is  not  required  in  re- 
lation to  notices.  The  service  is  complete  by 
reading  to  the  defendant  unless  he  demands  a 
copy,  and  then  it  is  the  duty  of  the  officer  to 
give  it  to  him.     Watts  v.  WlvUe,  supra, 

69.  Where  this  is  not  stated  in  the  return, 
the  court  will  presume  that  the  officer  did  hia 
duty.  Ibid, 

70.  As  to  place  of  servioe.  Under  the  Code 
of  1851  it  was  not  necessary  to  show  in  the  re- 
turn, on  an  original  notice,  the  place  where  it 
was  served.     WUUams  v.  Sill  A  Town,  12  Iowa, 

511. 

71.  Prior  to  the  taking  effect  of  the  Revision, 
it  was  not  necessary  for  the  return  to  show 
where  service  was  made.  If  served  personally, 
it  was  sufficient  to  bring  the  person  into  courts 
and  if  served  in  the  wrong  county  the  defendant 
had  his  statutory  remedy.  Ibid. 

72.  Time  and  place.  A  return  of  service  of 
an  original  notice  should  state  the  time,  as  well 
as  the  manner  and  place  of  /service.  Hakes  v. 
Sfiupe  et  aX,,  27  Iowa,  465. 

73.  Return  of  ^  not  found."  To  justify  service 
by  publication  or  leaving  copy,  the  return  must 
show  defendant  "  not  found  "  within  the  county. 
BonsaU  v.  Isetty  14  Iowa,  309,  and  cases  in  §  83, 
ante. 

74.  Under  Revision,  section  2886,  a  return  of 
"  not  found "  by  the  sheriff  raises  a  sufficient 
presumption  that  the  defendant  was  not  found 
within  his  bailiwick,  to  sustain  a  servioe  made  by 
leaving  copy.  Mackht  <ft  Corbin  v.  Hart  et  al., 
12  Iowa,  428. 


SERVICE  AND  EETTJRN  —  SETTLEMENT. 


1029 


The  Retom  —  Equity:  Fraud. 


76.  Reading  in  hearing  of  defendant  The 
return  of  sendee  of  an  original  notice  was  held 
sufficient  when  it  recited  that  it  was  "per* 
Bc*nally  served  by  reading  in  the  hearing  of  the 
defendant  and  leaving  a  true  copy  with  him." 
Gronenar  v.  Henry,  37  Iowa,  269. 

76.  The  mere  certificate  of  a  person,  not  a 
■worn  officer,  is  not  a  sufficient  return  to  a  sum- 
mons, and  if  it  was  a  service  by  copy,  the  return 
should  state  that  it  was  left  at  the  defendant's 
residence.  Bomaine  v.  The  Board  of  Commis- 
Honers  of  JfusccUine  Gounty,  Mor.  857. 

77.  In  the  absence  of  any  statute  as  to  the  ser- 
yice  of  a  writ  it  must  be  upon  the  person  of 
the  defendant.  And  where  the  statute  pro- 
vides  a  substitute,  the  mode  perscribed  by  it 
must  be  complied  with.  Jbid. 

78.  A  return  of  an  original  notice  read  as  fol- 
lows :  **  Served  the  within  notice  by  reading  to 
and  leaving  a  copy  of  the  same  with  the  mother 
of  the  within  named,  she  being  a  member  of  the 
family,  and  over  fourteen  years  of  age,  at  her 
residence,  the  within  named  defendant  not  be- 
ing found."  J?i;^(2,  insufficient  in  this :  1.  It  does 
not  show  that  the  "  usual  place  "  of  defendant's 
residence.  2.  It  does  not  give  the  name  of  the 
person  with  whom  the  copy  was  left.  lUvenor 
V.  i2««(l,10Iowa,  416. 

79.  When  the  defendant  waives  the  reading 
of  an  original  notice,  the  sheriff's  return  will  be 
sufficient  evidence  of  such  waiver.  Gregory,  TKl- 
ton  db  Co.  ▼.  Harmon  dt  HamiUon,  10  Iowa, 
446. 

80.  When  the  defendant  waived  the  reading 
of  an  original  notice  by  the  sheriff*,  he  will  not 
be  permitted  to  takfi  advantage  of  that  waiver 
by  objecting  to  the  sufficiency  of  the  service  for 
that  reason.  Ibid, 

81.  Where  a  defendant  demands  a  copy  of  the 
petition,  he  should  designate  the  place  to  which 
he  wishes  it  sent,  and  if  the  return  of  the  officer 
does  not  show  that  such  place  was  designated, 
the  demand  may  be  disregarded.  Ibid, 

82.  Service  out  of  state.  The  original  notice 
in  an  action  pending  in  the  district  court  of 
Scott  county,  in  this  State,  was  served  by  the 
Fheritf  of  said  county  on  the  defendant  at  his 
residence  in  the  State  of  Illinois ;  and  the  first 
return  made  showed  that  the  service  was  made 
by  the  sheriff*  in  his  official  character,  and  the 
second  return  was  made  under  oath  which 
merely  referred  to  the  first,  and  stated  that  the 
service  was  made  as  therein  recited ;  it  was  hdd. 


1.  That  as  sheriff  he  could  make  no  official  ser- 
vice, beyond  the  limits  of  the  State.  2.  That 
the  two  returns  showed  that  the  service  was 
made  by  him  as  an  officer,  and  that  it  was  insuffi- 
cient.    WeU  et  al,  v.  Lowenthal,  10  Iowa,  575. 

83.  The  sheriff's  return  on  the  original  notice 
was  as  follows :  **  This  notice  came  to  hand  May 
14, 1859,  and  on  the  same  day  served  the  same  by 
leaving  a  copy  of  this  notice  at  the  usual  place  of 
residence  of  the  within  named  James  Barrett, 
with  a  member  of  his  family,  who  is  fourteen 
years  of  age,  his  wife  Mrs.  Jane  Barrett."  Heid, 
that  the  return  i^as  defective  in  this,  that  it 
does  not  show  that  the  defendant  was  not  found. 
Eikenburg  v.  Barrett,  10  Iowa,  598. 

84.  When  a  petition  or  motion  was  filed  asking 
the  district  court  to  open  a  decree  which  it  had 
entered  upon  default,  and  to  permit  the  de- 
fendants to  defend  upon  the  ground  that  they 
had  never  been  legally  notified  of  the  pen- 
dency of  the  action  and  had  a  meritorious  de- 
fense thereto,  it  was  held  that  a  notice  of  the 
filing  of  said  petition  or  motion,  in  which  no 
parties  were  named,  was  insufficient.  Eastman 
V.  Moore,  14  Iowa,  586. 

86.  If  the  sufficiency  of  such  a  notice  could 
be  cured  by  serving  a  copy  of  such  petition  or 
motion,  therewith,  the  return  of  the  officer 
making  the  service  should  show  affirmatively 
that  the  paper  served  was  a  true  copy  of  the 
one  on  file.  Ibid, 


BBT-OPF. 

See  PiiBADiNa. 


SBTTZJBMBNT. 

1.  Bquity :  fraud.  A  settlement  obtained  by 
fraud  or  under  false  entries  and  computations 
is  not  valid.  Jefferson  County  v.  Ford  etal.,\ 
G.  Gr.  867. 

2.  Where  a  partnership  is  dissolved,  and  on  a 
settlement  one  partner  purchases  the  interest  of 
the  other,  and  gives  his  promissory  notes  there- 
for, the  giving  of  such  notes  \^pr%m^  facie  evi 
dence  that  the  settlement  was  fair  and  correct^ 
and  that  the  amount  of  the  notes  was  justly  due 
and  owing  from  the  maker  thereof  to  the  payee. 
Eershe  v.  Delaney,  7  Iowa,  496. 

3.  A  note  is  prima  facie  evidence  of  a  settle- 
ment of  accounts  between  the  parties,  and  it  is 
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on  the  maker  to  show  that  an  item,  charged 
prior  to  the  date  of  the  note,  was  not  incladed 
in  it.  The  court  may  exclude  the  item,  unless 
the  defendant  first  prove,  or  offer  to  prove,  that 
it  was  not  so  included ;  or  it  may  receive  the 
proof  of  the  correctness  of  the  item,  and  then 
exclude  the  evidence,  if  it  is  not  further  shown 
that  the  note  did  not  embrace  the  item.  Smith 
V.  Bis9eLl,  2  G.  Gr.  879. 

4.  A  settlement  of  the  cause  of  action  in  re- 
plevin by  one  joint  defendant  is  a  settlement  as 
to  all.     laylor  v.  OaUand,  8  G.  Gr.  17. 

See  GONTBACT;  Pabtnbbship;  Recrept. 


■P. 

L  Liability  op  thb  Sheriff. 
n.  Power  and  Liability  of  Deputy. 
in.  Compensation. 


I.  Liability  of  the  Sheriff. 

1.  Responsible  only  for  official  acts.  When 
money  was  intrusted  to  the  sheriff,  which  should 
have  been  by  law  paid  to  the  clerk,  the  sureties 
on  the  sheriff's  bond  should  not  be  held  respon- 
sible for  his  default  in  relation  to  that  money. 
They  are  only  responsible  for  such  money  as  he 
was  officially  authorized  to  receive.  Sample  v. 
Davis,  4  G,  Gr.  117. 

2.  Mistake.  A  mistake  as  to  the  name  of  the 
obligee  in  a  sheriff's  bond  will  not  operate  to 
vitiate  the  instrument.  Charles  v.  Raskins,  11 
Iowa,  329. 

3.  Delivery  by  sheriff  to  his  successor. 
Where  a  sheriff  actually  receives  property  from 
his  predecessor,  or  receives  the  writ  under  which 
it  is  held  and  dispenses  with  an  actual  delivery, 
his  liability  for  the  safe-keeping  of  the  same  is 
•established  without  the  execution  of  a  receipt ; 
but  mere  silence  or  inaction,  unless  it  be  under 
circumstances  which  makes  it  a  waiver,  is  not 
sufficient  to  charge  the  incoming  sheriff.  Mc- 
Kay V.  Thorington  et  al.,  15  Iowa,  26. 

4.  The  failure  of  an  outgoing  sheriff  to  take  a 
receipt  from  his  successor  for  property  turned 
over  to  him  would  not  necessarily  continue  his 
liability  for  the  safe-keeping  of  such  property. 
If  the  property  is  actually  delivered  to  his  suc- 
cessor, it  is  sufficient  to  devolve  the  responsi- 
bility upon  him.  McKay  v.  Leonard  et  al.,  17 
Iowa,  509. 


6.  laiability  for  jEailure  to  deliver  property 
to  Buccesaor.  An  offer  on  the  part  of  a  sheriff, 
on  the  expiration  of  his  term  of  office,  to  deliver 
attached  property  to  his  successor,  discharges 
the  former  from  future  responsibility  for  the 
safe-keeping  of  the  property  attached,  and  de 
volves  this  duty  upon  his  successor.  FbekUr  v. 
Martin  et  al.,  82  Iowa,  117. 

II.  Power  and  Liability  of  Deputy. 

6.  Deputy  sheriff  may  administer  an  oath. 

A  deputy  sheriff  has  the  same  power  as  his  prin- 
cipal to  administer  an  oath  to  his  garnishee, 
when  required  to  do  so  by  the  plaintiff  under 
attachment  by  execution.  (Code  1851, 170,  411, 
413.)  CanabU  d  Smith  v.  HyUan,  10  Iowa, 
598. 

7.  Misfeasance  of  deputy.  Where  a  deputy 
sheriff  collects  money  on  execution  and  neglects 
or  refuses  to  pay  over  the  same,  the  remedy  of 
the  party  injured  is  by  action  against  the  sheriff 
on  his  bond,  and  not  against  the  deputy  and  his 
sureties.  Brayton  v.  Town  et  al.,  12  Iowa, 
346. 

III.  Compensation. 

8.  Sheriff's  compensation.  The  sheriff  pre- 
sented to  the  county  judge  for  allowance,  a  bill 
of  fees  and  expenses  incurred  in  arresting  a  crim- 
inal. The  judge  refused  to  allow  two  items, 
one  of  money  paid  by  the  sheriff  to  a  third  per- 
son for  finding  the  hiding  place  of  the  defend- 
ant, and  the  other  for  conveying  him  to  the  place 
where  he  was  to  be  kept  in  custody.  The  dis- 
trict court  affirmed  the  order  of  the  court  below. 
Held,  that  the  items  which  the  court  refused  to 
allow  do  not  fall  within  the  class  of  fees  and 
compensations  designated  by  the  statute,  but 
are  contingent  expenses  which  were  perhaps  in- 
tended to  be  covered  by  the  annual  salary  which 
is  allowed  to  the  sheriff  under  section  2588  of 
the  Code.  Rockwell  v.  Monroe  County,  10  Iowa, 
591. 

9.  The  purpose  of  the  legislature  in  the  en- 
actment of  section  4147  of  the  Revision  of 
1860  was  to  graduate  the  salary  of  the  sheriff 
by  the  population  of  the  county;  and  a  subse 
quent  act  changing  the  compensation  of  the 
county  judge  from  a  salary  to  fees  did  not  affect 
the  right  of  the  sheriff  to  compensation.  Garber 
V.  Clayton  County,  19  Iowa,  29. 

See  Attachment;  Coroner;  Execution; 
Fees;  Judicial  Sales;  Officer  and  Offices 


SHERIFF'S  SALE  — SLANDER  AND  LIBEL. 


1031 


Slander —  Generally. 


See  Judicial  Sales. 


8LANDBR  AND  UBBIj. 

L  Slakder. 

a.  QeneraUy,  1031. 
&.  What  words  are  acHonable,  per  se^ 
1033. 

c.  Justification,  1084. 

d.  Aggravation  and  mUigation,  1084. 
U.  Libel,  1034. 


I.  Slander. 
a.  Generally, 

1.  Presumption  of  malice.  It  is  no  defense 
to  an  action  of  slander  that  the  slanderous  words 
-were  spoken  by  the  fireside  of  the  defendant,  in 
the  presence  of  but  two  or  three  neighbors. 
This  circumstance  will  not  remove  the  presump- 
tion of  malice.  Shaw  v.  Sweeney,  2  Q.  Qr.  587 ; 
Parker  v.  i^tcw,  Ibid.  311 ;  Beardsley  ▼.  Bridg- 
man,  17  Iowa,  290. 

2.  How  words  are  to  be  understood.  Words 
charged  as  slanderous  are  to  be  understood  ac- 
cording to  the  sense  in  which  they  appear  to 
have  been  used,  and  the  ideas  which  they  were 
adapted  to  convey  to  those  to  whom  they  were 
addressed.  Truman  and  wife  v.  Taylor  and 
wife,  4  Iowa,  424 ;  Wilson  v.  Beighle  and  wife. 
Ibid.  426  ;  Desmond  v.  Brown,  83  Ibid.  18 ;  Mc- 
Caleb  v.  Smith,  22  Ibid.  242. 

3.  Meaning  of  words.  In  slander  the  defend- 
ant is  accountable  for  th6  alleged  slanderous 
words  as  they  would  naturally  be  understood  by 
the  hearer ;  and  explanatory  circumstances, 
known  to  both  speaker  and  the  hearer,  at  the 
time  the  words  were  spoken,  will  be  taken  and 
considered  as  a  part  of  the  words.  De  Moss  v. 
Maycoek,  15  Iowa,  149. 

4i  In  an  action  of  slander,  the  words  alleged 
to  be  slanderous  are  not  to  be  construed  abso- 
lutely in  the  sense  in  which  the  hearers  un- 
derstood them,  but  in  the  sense  in  which,  in  the 
light  of  all  explanatory  circumstances  known 
to  speaker  and  hearers,  they  were  calculated  to 
impress  the  hearers'  mind,  and  be  naturally 
understood.     Dixon  v.  Stewart,  33  Iowa,  125. 

6.  Construction  of  slanderous  words:  evi- 
dence of  meaning.  When  words  are  clearly 
actionable  on  their  face,  evidence  of  the  mean- 


ing of  the  same  is  unnecessary ;  but  when  the 
meaning  is  not  dear,  it  is  competent  for  witnesses 
who  heard  them  to  testify  as  to  the  sense  in 
which  they  understood  them.  Barton  v.  Holmes, 
16  Iowa,  252. 

6.  Words  charged  as  the  foundation  of  an 
action  for  slander  should  be  construed  in  the 
sense  in  which  they  were  understood  by  them 
who  heard  them.  Ibid, 

7.  Words  spoken  while  a  witness.  A  person 
is  not  liable  for  slander  on  account  of  words 
spoken  by  him  as  a  witness,  if,  in  response  tp 
the  questions  asked  him,  he  spoke  the  words 
alleged  without  malice.  The  rule  in  such  case 
is,  that  what  was  said  pertinent  to  the  matter  in 
controversy  being  privileged,  the  legal  idea  of 
malice  is  excluded;  but  if  not  pertinent  and 
not  uttered  bona  fide,  but  for  the  purpose  of 
defaming  plaintiff,  protection  cannot  be  claimed, 
and  the  witness  will  be  liable.  Smith  v.  Howard, 
28  Iowa,  51, 

8.  Words  spoken  after  suit  brought  For 
the  purpose  of  proving  malice  in  an  action  for 
slander,  the  same  words  spoken  by  defendant 
after  the  institution  of  the  suit  are  admissible  in 
evidence.  SehHmper  et  ux.  v.  HeUman,  24  Iowa, 
505. 

9.  Degree  of  proof:  instruction.  In  an 
action  for  slander  for  words  spoken  imputing 
want  of  chastity  to  the  plaintiff,  the  defend 
ant  introduced  evidence  of  circumstances  tend 
ing  to  show  the  truth  of '  the  words  spoken, 
and,  thereupon,  the  plaintiff  introduced  tes- 
timony tending  to  explain  such  circumstances. 
In  respect  to  this  evidence  the  court,  in 
substance,  charged .  the  jury  that  if  they 
should  find  that  such  circumstances  could  be 
explained  upon  any  hypothesis  consistent  with 
her  innocence  of  the  acts  imputed,  then  it 
was  their  duty  to  give  them  such  explanation 
and  consider  such  acts  unproved.  It  was  urged 
that  the  instruction  was  erroneous,  in  that  it  did 
not  leave  to  the  jury  to  determine  whether  the 
suspicious  circumstances  had  been  explained, 
but  instructed  them  that  if  they  found  they  could 
be,  then  they  should  consider  the  facts  un- 
proved. \i  was  also  urged,  that  it  was  erroneous 
in  instructing  the  jury  that  they  should  find  the 
matters  unproved,  if  such  circumstances, 
tending  to  prove  the  same,  could  be  explained 
upon  any  hypothesis,  when  it  should  have  been 
upon  any  reasonable  hypothesis.  Held,  that 
while  the  instruction  might  be  open  to  criti- 
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(asm,  it  contained  no  error  sufficient  to  warrant 
a  reversal.  GUar  et  ux.  ▼.  Eeasar,  29  Iowa, 
827,  and  §  44,  post, 

10.  BzcessiTe  damages.  In  the  present  ac- 
tion the  court  refused  to  disturb  a  verdict  for 
$8,000  damages  for  the  plaintiffs,  on  the  ground 
that  the  same  were  excessive.  Ibid, 

11.  Damages :  consideration  of  oharaoter.  It 
is  not  true,  as  a  general  proposition,  that  in 
slander,  the  character  of  the  plaintiff  can  never 
be  considered,  until  the  jury  come  to  the  ques- 
tion of  giving  vindictive  or  exemplary  damages. 
Armstrong  v.  Pierson,  8  Iowa,  29. 

12.  Where  in  an  action  of  slander,  the  court, 
after  stating  the  different  kinds  of  damages, 
instructed  the  jury  as  follows :  "  That  com- 
pensatory damages  are  given,  where  the  words 
were  spoken  without  malice,  but  under  circum- 
stances which  show  a  want  of  caution,  and  a 
proper  respect  for  the  rights  of  the  plaintiff. 
Compensatory  damages  are  such  as  will  pay  the 
plaintiff  for  his  expenses  and  trouble  in  carry- 
ing on  the  suit,  and  disproving  the  slanderous 
words;"  and  where  the  court  afterward  in- 
structed the  jury,  "  that  the  character  of  the 
plaintiff  can  never  be  considered,  until  the  jury 
come  to  the  question  of  giving  vindictive  or  ex- 
emplary damges :  HMy  that  the  latter  instruc- 
tion with  the  definition  of  compensatory  dama- 
ges, given  by  the  court,  was  not  erroneous. 
Jbid. 

13.  Pleading.  When  the  words  spoken  are 
actionable  per  se,  special  damages  need  not  be 
alleged  or  proved.  Parker  v.  Lewis,  2  G.  Gr. 
211 ;  Hicks  v.  Walkm',  Ibid.  440. 

14.  Where  a  declaration  in  slander  contains 
two  or  more  counts,  charging  slanderous  words 
to  have  been  spoken  at  different  times,  and  the 
words  charged  in  one  count  are  proved  to  have 
been  spoken  on  the  very  day  laid  in  that  count ; 
if  the  defendant  proves  a  justification  for  speak- 
ing the  same,  the  words  contained  in  a  second 
count,  if  spoken  previous  to  those  alleged  and 
proven  in  the  first,  will  not  support  the  action  of 
slander.     Wright  v.  Britton,  Mor.  386. 

16.  In  the  presence  of  some  person.  Where 
the  declaration  charges  actionable  words  to  have 
been  "  published  of  and  concerning  the  plain- 
tiff," it  is  not  necessary  to  allege  that  they  were 
spoken  in  the  presence  of  some  persons.  Bur- 
ton V.  Burton,  8  G.  Gr.  816. 

16.  Inmiediate  circnnutances.  It  is  not  nec- 
essary to  specially  plead  the  immediate  circum- 


stances under  which  words  charged  as  actiona- 
ble were  spoken,  to  render  evidence  of  the  same 
in  mitigation  admissible.  MeCUntoek  v.  Crick, 
4  Iowa,  458. 

17.  Extrimdo  fiiots.  Under  section  2928,  Be- 
vision  of  1860,  it  is  not  necessary  to  state  in  a 
petition  for  slander  or  libel,  any  extrinsic  facta 
showing  the  application  of  the  defamatory  mat- 
ter to  the  plaintiff.  It  is  enough  to  allege  that 
it  was  spoken  of  and  concerning  him.  Swearin- 
gen  v.  Stanley,  28  Iowa,  115. 

18.  DefiamatGry  sense.  Nor  is  it  necessary 
to  state  any  extrinsic  facts  showing  that  the 
words  charged  were  used  in  a  defamatory  sense. 
Ibid, 

19.  Special  damage.  Words  actionable  p&r 
se  need  no  averment  of  special  damage,  as  the 
law  implies  damage.  Ibid. 

20.  Oircumstances  in  mitigation.  In  an  ac- 
tion for  slander  the  defendant  may,  under  sec- 
tion 2929  of  the  Revision,  allege  circumstances 
in  mitigation  without  confessing  the  speaking 
of  the  words,  or  averring  his  belief  in  their 
truth,  or  denying  malice.  BesmoTid  v.  Bnwn, 
33  Iowa,  13. 

21.  Speaking  of  the  words.  To  constitute 
slander,  the  slanderous  words  must  have  been 
spoken  in  the  presence  and  hearing  of  some  per- 
son other  than  the  plaintiff.  Ibid. 

22.  Evidence.  While  it  is  sufficient  for  the 
plaintiff  in  an  action  of  slander  to  prove  only 
that  portion  of  the  conversation  complained  of 
which  clearly  sets  out  a  cause  of  action,  both 
the  defendant  and  plaintiff  may  prove  the  en- 
tire conversation  for  the  purpose  of  showing 
the  quo  animo,  Gracraft  v.  Cochran,  16  Iowa, 
801. 

23.  In  an  action  of  slander  the  defama- 
tory words  may  be  proven  by  the  testimony  of 
the  plaintiff  alone,  though  others  were  present 
or  in  hearing  when  they  were  spoken.  Rev., 
§  3978 ;  Hess  v.  FocU&r,  25  Iowa,  9. 

24.  Where  the  only  witness  for  the  plaintiff 
in  an  action  for  slander  to  prove  the  slanderous 
words  was  a  German  unacquainted  with  the 
English  language,  the  court  refused  to  disturb 
a  judgment  for  the  plaintiff  upon  the  ground 
that  it  was  not  shown  but  that  the  words  were 
spoken  in  English,  which  the  witness  did  not 
understand,  when  it  did  not  appear  that  the 
words  were  spoken  in  his  presence  alone,  and 
he  distinctly  testified  that  he  understood  them 
himself.    Hurtert  v.  Weines,  27  Iowa,  134. 
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26.  To  sustain  an  action  for  slander,  the  slan- 
derous words  need  not  be  proved  In  form  as 
charged  in  the  petition,  but  it  is  sufficient  to 
prove  them  substantially  as  therein  set  out. 
Dumond  v.  Brawn,  29  Iowa,  62. 

26.  Malice.  When  the  law  infers  malice 
from  the  words  spoken,  the  onu4  is  upon  the 
defendant  to  disprove  it.  Beardsley  v.  Bridg- 
man  et  ux„  17  Iowa,  290 ;  Parker  v.  LewU,2  G. 
Gr.  311. 

27. presomptionB.    Words  actionable  in 

slander,  by  implication  of  law,  are  to  be  con- 
sidered as  willful  and  malicious,  unless  the  con- 
trary is  established  by  evidence.  Ibid, 

28.  Character.  When,  in  an  action  for  slan- 
der, the  good  character  of  plaintiff  was  not  ques- 
tioned by  the  pleadings  or  impeached  by  the 
evidence,  the  court  did  not  err  in  refusing  to 
admit  evidence  sustaining  such  character.  Mayo 
V.  Sample,  18  Iowa,  806. 

29.  Drunkenness  no  defense.  That  the  defend- 
ant was  intoxicated  when  he  spoke  the  slander- 
ous words  is  no  defense  to  an  action  for  slander. 
Reed  v.  Harper,  25  Iowa,  87. 

&.  What  words  a/re  actionable  per  se. 

30.  The  words  "you  are  a  dirty  thieving 
puppy,"  are  actionable  in  themselves.  Pi&rson 
V.  Story,  Mor.  186. 

31.  Whore.  To  call  a  woman  a  "  whore  "  is 
actionable  per  se.  Smith  v.  Silence,  4  Iowa,  822 ; 
Cox  et  ux.  V.  Bunker,  Mor.  269;  Reynolds  v.  Bailey, 
4  G.  Gr.  854  ;  Abrams  v.  FosJiee  et  ux.,  8  Iowa, 
274;  Snediker  et  ux.  v.  Poorbaugh,  29  Ibid.  488. 

32.  Want  of  chastity.  Words  imputing  to  a 
woman  a  want  of  chastity  are  actionable  in 
themselves  without  an  allegation  of  special 
damages.  Truman  and  wife  v,  Taylor  and  wife, 
4  Iowa,  424;  Abrams  and  wife  v.  Foshee  and 
wife,  3  Ibid,  274;  Bailey  v.  Reynolds,  4  G.  Gr. 
854 ;  Cleveland  v.  Betweiler,  18  Iowa,  299. 

33.  Charge  of  abortion.  To  cause  or  procure 
an  abortion  before  the  child  is  quick  is  not  a 

.  criminal  offense  at  common  law ;  is  not  punish- 
able by  statute ;  and  words  charging  the  same 
are  not  actionable  per  se.  Abrams  v.  Foshee  et 
ux.,  3  Iowa.  274 ;  ffatfidd  v.  Oano,  15  Ibid.  177. 

34. of  larceny.  To  speak  of  a  miller,  say- 
ing, "He  is  a  thief;  he  stole  my  wheat  and 
ground  it,  and  sold  my  flour  to  the  Indians,"  is 
actionable  per  se.    Parker  v.  Lewis,  2  G.  Gr.  811. 

36.  General  rule.  Words  are  in  themselves 
actionable  if,  being  true,  they  would  subject  the 
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party  charged  to  an  indictment  for  a  crime  in- 
volving moral  turpitude  or  infamous  punish- 
ment.   Burton  v.  Burtan,  8  G.  Gr.  816. 

36.  Charge  of  fiomication.  In  an  action  of 
slander,  words  are,  per  se,  actionable  where  they 
charge  a  woman  "  of  being  a  bad  character  "  and 
"  guilty  of  fornication  ;"  and  where  such  words 
were  spoken  falsely  and  maliciously  of  hfemme 
sole,  she  is  entitled  to  recover  without  averring 
or  proving  special  damages.  Bailey  v.  Reynolds^ 
4  G.  Gr.  864. 

37. giving  birth  to  a  child.    To  say  of  a 

woman  that  she  had  given  birth  to  a  child, 
without  explanatory  averments,  as  that  she  was 
an  unmarried  woman  at  the  time  of  the  alleged 
birth  of  the  child,  or  that  the  persons  to  whom 
the  words  were  spoken  had  knowledge  of  that 
fact,  or  that  the  hearers  understood  the  lan- 
guage used  as  conveying  a  charge  of  bastardy, 
or  imputed  a  want  of  chastity,  are  not  action- 
able per  se.  Wilson  v.  BeighUr  and  wife,  4 
Iowa,  427. 

38.  To  say  of  an  unmarried  woman  "  She  has 
had  a  baby ;  she  has  had  a  young  one  ;  it  is  the 
report  with  the  school  that  she  has  had  a  young 
one,"  is  actionable  per  se.  Beardsley  v.  Bridg- 
man  etux.,i7  Iowa,  290. 

39. of  sodomy.  Words  charging  a  fe- 
male with  sodomy  impute  to  her  an  unchaste 
character,  and  are  actionable  per  se.  Ckfoeland 
V.  Betweiler,  18  Iowa,  299. 

40.  To  say  of  a  woman  that  she  had  inter- 
course with  a  beast  is  actionable  per  se.  Haynes 
V.  Ritehey  et  vx.,  80  Iowa,  76. 

41.  Words  spoken  by  a  public  officer. 
Words  spoken  by  a  public  officer,  in  good  faith, 
without  malice,  and  in  the  discharge  of  his 
official  duties,  are  not  slanderous  in  the  absence 
of  evidence  of  malice  in  fact.  Mayo  v.  Sample 
18  Iowa,  806. 

42.  Privileged  communication.  Words  ordi- 
narily slanderous  may  not  be  so  when  spoken 
by  a  party  in  the  performance  of  a  public  or 
official  duty,  upon  a  just  occasion,  and  without 
malice.  Words  thus  spoken  are  not  actionable, 
unless  express  malice  be  shown.  Ibid. 

43.  Sense  in  whicii  words  were  under- 
stood. The  words  charged  were  as  follows: 
"  My  table-cloths  are  gone,  and  you  know  where 
they  are  gone  ;  if  you  will  bring  them  back,  I 
will  say  nothing  about  it ;  you  have  got  them. 
My  husband  has  gone  down  town  to  get  a  war- 
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rant  against  you,  to  search  your  house  for  the 
table-cloths  and  imprison  you."  Rdd^  that  the 
words  used  imputed  a  crime,  and  hence  it  was 
not  necessary  for  plaintiff  to  prove  that  they 
were  so  understood  by  those  who  heard  them. 
Where  the  meaning  of  the  slanderous  words  is 
not  clear,  such  testimony  is  competent.  HofS 
V.  Fodder,  25  Iowa,  10. 

c.  Justifleation, 

44.  Quantum  of  proo£  To  sustain  the  plea 
of  justification  to  an  action  of  slander,  the  tes- 
timony of  more  than  one  witness,  or  of  one 
witness  and  strong  corroborating  circumstances, 
are  necessary.  Bradley  v.  Kennedy,  2  G.  Gr.  231 : 
Clear  v.  Eeasor,  29  Iowa,  327 ;  Fountain  v.  West, 
28  Ibid.  9. 

46.  Most  admit  speaking  the  words,  and 
allege  plaintiff's  guilt.  A  plea  of  justification 
in  slander  must  admit  the  speaking  of  the  words 
as  charged,  and  allege  that  the  plaintiff  is  guilty 
of  the  crime  with  which  he  was  charged.  Mo- 
Clintock  y.  Crick,  4  Iowa,  453. 

46.  Under  a  plea  of  privileged  communica- 
tion, in  an  action  for  slander,  evidence  is 
admissible  tending  to  show  that  the  defend- 
ant did  not  act  wantonly  or  rashly,  or  that 
he  had  possible  cause  for  speaking  the  words, 
and  thus  tending  to  rebut  the  inference  of  mal- 
ice which  might  be  inferred  from  the  words 
spoken.    Mayo  v.  Sample,  18  Iowa,  306. 

d.  Aggravation  and  mitigation. 

47.  Plaintiff's  bad  reputation.  SemMe^  that 
in  an  action  for  slanderous  words  spoken,  con- 
cerning the  chastity  of  the  plaintiff,  the  plaintiff 
may  show  in  mitigation  of  damages  that  the 
reputation  of  the  plaintiff  was  bad.  Fletcher 
et  ux.  V.  Burroughs  et  ux.,  10  Iowa,  657. 

48.  Pecuniary  condition.  In  an  action  of 
slander,  the  plaintiff  may  show  the  pecuniary 
condition  of  the  defendant  in  aggravation  of 
damages,  and  the  defendant  may  be  permitted 
to  show  the  same  in  mitigation  of  damages. 
Karney  v.  Paisley,  13  Iowa,  89. 

49.  Circumstances.  All  the  immediate  cir- 
cumstances under  which  words  charged  as  ac- 
tionable were  spoken  may  be  shown  in  mitiga- 
tion of  damages.  McGlintock  v.  Crick,  4  Iowa, 
453. 

60.  On  the  trial  of  an  action  of  slander,  all  cir- 
cumstances contemporaneous  with  the  alleged 
slander,  which  i  might  have  been  given  in  evi- 


dence under  the  general  issue  at  common  law^^ 
may  be  given  in  mitigation  of  damages ;  bat 
those  which  tend  to  show  the  truth  of  the  charge 
must  be  pleaded  before  they  can  be  given  in 
evidence.  Beardsley  v.  Bridgman  ei  ux,,  17 
Iowa,  290. 

61.  Rumor:  r^etition.  A  defense  alleging 
that  the  slanderous  words  were  rumor  repeated 
by  the  defendant,  is  not  sufiftcient,  even  in  mitiga- 
tion of  damages,  in  the  absence  of  a  showing 
that  they  were  repeated  without  actual  malioe. 
Ibid. 

62.  Malioe.  Evidence  of  a  repetition  of  the 
words  charged  after  the  commencement  of  the 
action,  and  before  the  trial,  is  admissible  to 
show  malice,  but  not  in  aggravation  of  dam 
ages ;  and  it  is  erroneous  to  admit  such  evidence 
with  the  remark  to  the  jury  that  it  was  ad- 
mitted to  bear  upon  the  question  of  damages. 
lUd, 

II.  Libel. 

63.  Bvidence:  publication.  Where,  in  an 
action  for  libel,  the  evidence  showed  that  the 
letter  containing  the  libelous  matter  was  writ- 
ten in  Dubuque,  and  in  the  German  language, 
and  that  the  defendant  gave  it  to  a  third  person 
to  transcribe,  and  that  the  transcript  made  by 
that  person  wae  forwarded  from  Dubuque  to 
Switzerland,  it  was  held,  1.  That  a  publication 
in  Iowa  was  sufficiently  proved;  2.  That  the 
cause  of  action  did  not  arise  in  a  foreign  coun- 
try ;  3,  That  it  was  not  necessary  for  the  plain- 
tiff to  allege  in  his  declaration  that  the  person 
to  whom  the  letter  was  directed  was  a  German 
by  birth  or  education,  or  that  he  understood  the 
German  language,  in  order  to  entitle  him  to 
offer  the  letter  in  evidence  ;  4.  That  it  was  not 
necessary  for  plaintiff,  to  entitle  him  to  recover, 
to  show  that  the  person  to  whom  the  letter  waa 
sent  understood  the  German  language ;  5.  That 
the  proof  of  a  publication  of  the  letter  in  Swits- 
erland  was  only  necessary  for  the  purpose  of 
enhancing  the  damages.  Kiene  v.  Buff,  1 
Iowa,  482. 

64.  Pleadings.  In  an  action  for  libel,  when 
the  declaration  does  not  aver  that  the  person  by 
whom  the  libelous  matter  was  received  under- 
stood its  meaning,  but  avers  that  certain  words 
were  written  and  published,  and  where  the  de- 
fendant does  not  make  this  averment  a  ground 
of  demurrer,  the  averment  of  publication,  after 
verdict,  must  be  held  sufficient ;  particularly  so 
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under  section  1768  of  the  Code  of  1851,  wliicli 
provideB  that  no  variance,  error  or  defect  shall 
be  deemed  material  unless  the  court  is  satisfied 
that  the  objecting  party  will  be  prejudiced 
by  disregarding  it  or  by  allowing  it  to  be 
amended.  Ibid, 

66.  Jury  may  determine  the  law  and  6ict8. 
Section  2772,  Code  of  1851,  providing  that  in  all 
indictments  or  prosecutions  for  libel,  the  jury, 
after  having  received  direction  of  the  court,  shall 
have  the  right  to  determine  the  facts  and  the 
law,  has  reference  to  criminal  prosecutions  or 
trials  upon  indictments,  and  not  to  a  civil  pro- 
ceeding to  recover  damages.  ForsTiee  v.  Abrams, 
2  Iowa,  571. 

66.  Abatement.  Under  the  Code  of  1851,  an 
action  for  damages  for  a  libel  published  by  the 
defendant,  does  not  abate  by  reason  of  the  death 
of  the  defendant  while  the  action  is  pending. 
Oaraon  v.  McFadden,  10  Iowa,  91 . 

67.  Reportby  grand  jurors.  A  party  cannot 
plead  in  justification  of  the  publication  of  libel- 
ous matter  concerning  a  county  officer,  that 
when  such  libel  was  published,  the  defendant 
was  acting  as  grand  juror;  that  the  matter 
charged  as  libelous  was  a  privileged  communi- 
cation, made  by  him  as  a  juror  to  the  court. 
Rector  v.  Smith,  11  Iowa,  802. 

68.  When  report  made  without  malice.  But  a 
report  made  by  grand  j  urors  to  the  district  court, 
imputing  to  an  officer  misconduct  in  office,  when 
made  in  good  faith  and  in  the  belief  that  it 
came  within  the  discharge  of  their  duty,  is  not 
actionable.  i&t(2. 

69.  Loyalty.  When  one  is  falsely  charged, 
in  a  printed  publication,  with  disloyalty  to  his 
government,  he  may  recover  for  the  injury  thus 
inflicted  ;  but  if  his  conduct  indicates  a  want  of 
fealty  to  its  institutions,  the  press,  when  the 
disclosure  is  made  from  honest  motives,  should 
be  left  free  to  expose  and  make  known  such 
dereliction  of  duty,  Kinyon  v.  Palmer,  18  Iowa, 

877. 

60.  Liberty  of  the  press.  The  press  is  not 
restrained  from  the  use  of  such  strictures  or 
criticisms  as  tend  to  guard  the  public  from 
injury,  or  to  lessen  the  influence  of  the  doc- 
trines and  practices  of  immoral  and  dangerous 

men.  Ibid, 

61.  Justification:  belief  not  sufficient.  The 
plea  of  justification  tenders  an  issue  of  fact,  and 
not  a  mere  matter  of  belief ;  and  to  sustain  it, 


defendant  must  prove  that  plaintiff  was  in  fact 
guilty  of  the  ofEense  charged,  and  not  merely 
that  defendant  so  believed  atid  had  good  reason 
for  believing.    Fountain  v.  West,  28  Iowa,  10. 

62.  Bffitigation  of  damages.  Proof  that  the 
libelers  believed  the  matter  published  to  be  true 
goes  only  in  mitigation  of  damages.  Ibid. 

63.  Quantum  of  proo£  In  order  to  justify  the 
publication  of  a  libel  imputing  to  another  the 
commission  of  a  crime,  defendant  is  bound  to 
produce  such  evidence  as  would  convict  the. 
plaintiff  were  he  on  trial  therefor.  1  bid, 

64.  Insanity  or  monomania.    The  defendant 
to  an  action  of  libel  may  plead  insanity  or  mono 
mania  upon  the  subject-matter  of  the  charge 
Fieher  v.  Tice,  20  Iowa,  479. 

65.  Bvldej^be.  In  an  action  for  libel,  in 
which  the  !def endaUt  charged  the  plaintiff  with 
being.a  defaulter,  a  mortgage  executed  by  the 
plaintiff  to  the  United  States,  and  the  record  of 
foreclosure,  are  admissible  as  evidei^ce  of  plain 
tiff's  indebtedness  to  the  government.  Roberts 
V.  MiUer,  2  G.  Gr.  122. 

66.  Any  action  by  congress,  or  the  depart 
ments  of  the  government,  subsequent  to  the 
libelous  publication,  are  not  admissible  as  re- 
butting evidence.  Ibid. 

67.  Of  specific  acts.  In  an  action  for  dam- 
ages for  the  publication  of  a  libel,  it  is  not  com- 
petent for  defendant  to  prove  plaintiff  guilty  of 
specific  offenses  and  particular  acts  of  dishon- 
esty not  connected  with  the  transaction  under 
investigation.  Fountain  v.  West^  28  Iowa,  10 ; 
Fisher  v-  Tice,  20  Ibid.  479. 

68.  Aggravating  matter.  Nor  can  the  de- 
fendant prove  matter  merely  aggravating  to  the 
main  charge.  Ibid, 

69.  Reputed  character.  Where,  in  an  ac- 
tion for  libel,  the  defendants,  after  proving 
by  a  witness  that  the  general  character  of  the 
plaintiff  was  bad,  and  that  he  was  reputed  to 
be  a  "  slanderer,"  proposed  to  prove  that  the 
plaintiff  had  been  "  g»uilty  of  speaking  slander- 
ous words  of  others,"  which  evidence  was  re- 
jected. Held,  that  the  evidence  was  clearly 
inadmissible.  Forshee  v.  Abrams  et  a?.,  2  Iowa, 
571. 

70.  Where,  in  an  action  for, libel,  the  defend- 
ants proved  by  one  F.  that  the  plaintiff's 
general  character,  in  the  neighborhood  where 
he  resided,  was  bad ;  and  then  offered  to  prove 
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hy  the  same  witness,  that  the  plaintiff  was 
generally  reputed  to  be  a  maliciotu  man,  which 
evidence  was  excluded ;  ?ield,  that  the  eyidenoe 
in  no  manner  tended  to  establish  the  fact  that 
the  libel  was  not  published,  nor  to  show  that 
the  plaintiff's  damages  should,  for  that  reason, 
be  )ess,  and  was  properly  excluded  from  the 
jury.  Ibid. 

71.  Pleadings.  Under  section  2928  of  the 
Revision  of  1860,  if  words  published  convey  a 
libelous  meaning  upon  their  face,  it  is  sufficient 
to  set  them  out  in  the  petition,  without  an  alle- 
gation of  such  meaning,  and  the  court  will  de- 
termine upon  demurrer  the  actionability  of  the 
words ;  where  the  words  complained  of  are  not 
actionable  upon  their  face,  the  plaintiff  must 
show  by  allegation  their  defamatory  sense,  and 
that  they  were  spoken  of  him  in  that  sense,  but 
it  is  not  necessary  to  allege  extrinsic  facts, 
showing  their  relation  to  the  plaintiff;  the  de- 
famatory sense  and  the  application  to  the  plain- 
tiff being  material  allegations  of  fact,  must  be 
established  by  evidence.  Kinyon  v.  Palmer,  18 
Iowa,  377. 

72.  Under  the  provisions  of  the  statute  (Re- 
vision of  1860,  §  2929),  the  defendant,  in  an 
action  of  libel,  may  plead  in  justification  or 
mitigation  of  damages,  or  both,  and  a  failure  to 
sustain  a  justification  will  not,  of  itself,  be 
deemed  proof  of  malice  ;  neither  does  a  failure 
to  establish  such  plea  preclude  evidence  of  miti- 
gating circumstances.  Ibid, 

73.  Words  not  actionable.    To  say  of  a  man 

that  he  "  foameth  "  is  not  actionable  per  se,  and 
a  count  in  a  petition  based  upon  such  language, 
without  an  allegation  of  a  defamatory  sense  in 
which  it  was  published,  is  demurrable.  Ibid, 


SLAVBRY. 


1.  Oompromlse  of  1820.  The  act  of  con- 
gress generally  known  as  the  compromise  of 
1820  was  an  absolute  prohibition  of  slavery  in 
the  States  formed  out  of  the  territory  to  which 
it  applied,  and  north  of  86  deg.  80  min.  latitude. 
See  T?ie  matter  of  Ralph,  Mor.  1. 

2.  Voluntary  migration.  When  a  slave,  with 
the  consent  of  his  master,  becomes  a  resident  of 
a  territory  in  which  slavery  is  prohibited  by 
law,  he  becomes  a  free  man,  and  cannot  be  re- 
claimed as  a  fugitive  from  service.  Ibid, 


8FBOIFIO    PBRFORMANOB. 

See  Gontraotb;  Equity;  Ysndob  Ain> 

Vendee. 


STAQB    OOBOFANZIIS. 

See  Common  Gabbier. 


1.  Transcript  of  Judgment.  Motion  to  aflirm 
the  judgment  below.  The  defendant  objected  to 
the  transcript  on  the  ground  that  no  stamp  was 
affixed  to  the  clerk's  certificate  as  required  by 
the  national  revenue  law.  The  attorney-general 
affixed  a  stamp.  Held,  sufficient.  The  Utaie  of 
Iowa  V.  Way,  15  Iowa,  596. 

2.  Notice  of  appeal  Hugus  v.  Striekler,  19 
Iowa,  418,  followed,  as  to  the  power  of  the  court 
to  permit  a  notice  of  appeal  to  be  stamped  after 
the  appeal  is  perfected.  (ySare  v.  Leonard^  19 
Iowa,  515. 

3.  Act  constmed.  Section  163  of  the 
stamp  act  of  June  80, 1864,  relates  to  instru- 
ments executed  before  that  time,  and  the  power 
there  given  does  not  extend  to  instruments 
thereafter  made.  Ibid. 

4i  Penalty:  intent.  While  the  intent  to 
defraud  the  government  is  essential  to  a  lia- 
bility for  the  penalty  for  omitting  to  place  a 
stamp  on  any  instrument  as  required  by  the 
revenue  act  of  1864,  when  the  stamp  is  omitted, 
the  instrument  is  invalid  notwithstanding  the 
intent.  The  courts  have  no  power  to  supply 
such  a  defect  when  it  exists — it  can  be  done  only 
in  the  manner  pointed  out  by  the  statute. 
Hugus  V.  Striekler,  19  Iowa,  414.* 

6.  Agreement  in  duplicate.  If  an  agreement 
is  executed  in  duplicate,  each  of  the  parties  re- 
taining one,  but  only  one  of  which  is  stamped, 
that  is  a  binding  contract,  though  the  other  is 
not  stamped.  Bo7idurarU  v.  Crawford,  23  Iowa, 
40. 

6.  Deputy  oollector.  A  deputy  collector  has 
power,  during  the  sickness  or  temporary  disa- 
bility of  the  collector,  to  stamp  unstamped  in- 
struments executed  without  any  intent  to  de- 

*  This,  and  subsequent  cases  holding  the  same  doc- 
trine, viz . :  that  the  omission  to  stamp  without  in- 
tent to  defraud  renders  the  instrument  void,  was 
overruled  In  Mitchell  v.  The  Home  Itis.  Co.,  S2  Iowa, 
421;  Bicord  v.  Jones,  33  Ibid.  2S9G;  S  80et«eQ.,  poet. 
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fraud  the  United  States  of  the  stamp  duty,  and 
when  he  exercises  such  power,  in  the  absence 
ofaffimative  evidence  to  the  contrary,  such  dis- 
ability will  be  presamed.  Deskiny,  Qraham, 
19  Iowa,  553. 

7.  A  deputy  collector  has  no  power  to  remit 
penalties  or  to  stamp  instruments  when  left 
unstamped,  unless  by  8X>ecial  authority.  Brawn 
y.  Orandal,  23  Iowa,  113 ;  The  City  of  Muscatine 
Y.  Stern&man,  80  Ibid.  526. 

8. special    authority     not    presumed. 

Special  authority  in  fayor  of  a  deputy  collector, 
to  remit  a  penalty,  is  not  presamed  ;  unques- 
tionably the  best  evidence  thereof  is  the  collec- 
tor's official  seal  affixed  to  the  certificate  which 
remits  the  penalty.  Otherwise,  when  the  leave 
of  the  court  is  first  had  and  obtained.  The  cor^ 
rectneas  of  the  ruling  in  Deahin  v.  Ghrahamg  su- 
pra, questioned.  Ibid, 

9. special  act  of  deputy  oolleotor :  how 

authenticated.  The  special  act  of  the  deputy 
collector  must  be  authenticated  with  the  official 
seal  of  the  collector,  or  the  inability  of  the  col- 
lector to  act  at  the  time  shown  by  evidence 
aliunde.  Ibid. 

10.  Record  notice :  post-stamping  an  instru- 
meuL  The  record  of  an  instrument  insuffi- 
ciently stamped  is  no  notice  to  third  parties ; 
and  post-stamping  it  by  the  revenue  collector 
does  not  cure  the  defect  so  as  to  interfere  with 
intervening  rights.  McBride  v.  Doty,  23  Iowa, 
122. 

11.  -^  evidence  to  change  consideration 
expressed  in  instrument.  Where  a  mortgage, 
insufficiently  stamped,  expressed  a  considera- 
tion of  $8,000,  the  mortgagee  offered  evidence 
that  when  the  mortgage  was  executed,  only 
$1^500  was  paid,  it  being  agreed  between  the 
parties  thattha  required  additional  stamp  should 
be  affixed  when  the  balance  of  (1,500  should  be 
paid,  and  that  said  balance  had  not  yet  been 
paid,  held,  that  such  evidence  was  properly  ex- 
cluded, as  the  revenue  act  supports  no  such 
practice.  Also,  that  if  not  stamped  for  the 
amount  of  the  expressed  consideration,  the  in- 
strument is  void,  its  recording  is  void,  and  can- 
not be  used  as  evidence.  ^Ibid,* 

12.  Instrument  insufficiently  stamped.    The 

instrument  offered  in  evidence  was  originally 
stamped  with  a  two  cents  revenue  stamp,  never 
properly  canceled;  afterward,  at  the  instance 
of  the  party  offering  it,  a  five  cents  stamp  had 


been  affixed  and  canceled  by  the  deputy  collec- 
tor and  the  penalty  remitted :  Held,  that  as  the 
deputy  collector  had  no  power  to  affix  and  can- 
cel the  five  cents  stamp  (Brown  v.  Orandall,  23 
Iowa,  112),  the  instrument  was  insufficiently 
stamped  and  hence  inadmissible  in  evidence. 
McAffeHy  v.  Sale,  24  Iowa,  355.» 

13.  A  mortgage  insufficiently  stamped  is  not 
absolutely  void  as  between  the  parties  thereto 
and  subsequent  purchasers  having  actual  notice 
of  Its  existence,  and  as  to  them  it  will  be  enti- 
tled to  preference  if  afterward  properly  stamped 
under  authority  of  the  revenue  collector  within 
the  time  allowed  by  law.  The  case  of  McBride 
V.  Boty,  23  Iowa,  122,  distinguished  from  the 
present  one.  Wilson  v.  Beuter  et  al,,  29  Iowa, 
176. 

14.  Parol  evidence  of  writing  admissible. 

The  revenue  act  requiring  the  stamping  of  writ- 
ten instruments  a£fects  only  the  instrument  and 
not  the  contract.  Accordingly  where  a  written 
contract,  not  required  by  law  to  be  in  writing, 
was  excluded  for  want  of  a  proper  stamp,  h,eldt 
that  the  contract  may  be  established  by  parol 
evidence.  Ibid. 

16.  Presumpticn.  An  instrument  having  the 
appropriate  revenue  stamp  attached  thereto  will 
be  presumed  to  have  been  stamped  by  the  proper 
person,  and  at  the  proper  time.  The  Iowa  A 
Minnesota  R.  R.  Co.  v.  Perkins,  28  Iowa,  281. 

16.  Additional  security:  mortgage.  While 
one  stamp  may  be  su^cient  for  both  instrumenta 
in  case  of  a  note  and  mortgage,  it  will  not  cover 
a  second  mortgage  subsequently  executed  as  ad- 
ditional security ;  and  the  latter  must  be  stamped 
in  order  to  render  it  valid.  Berry  v.  Boyd,  28 
Iowa,  410. 

17.  Mortgage  for  prior  debt  not  due.  Under* 
schedule  B,  section  160,  chapter  173,  Laws  thirty^ 
eighth  congress,  mortgages  executed  to  secure  a 
debt  before  contracted,  but  not  due,  are  subject 
to  stamp  duty  the  same  as  other  mortgages. 
Ibid, 

18.  A  voluntary  conveyance  requires  no  reve- 
nue stamps.    Mercer  v.  Mercer,  29  Iowa,  657. 

19.  subsequent  stamping  by   grantee. 

But  if  a  stamp  were  deemed  necessary,  it  might 


*  This  andsubsequent  cases  holding  the  same  doc- 
trine, viz.:  that  the  omission  to  statap  without  in- 
tent to  defraud  renders  the  Instrument  void,  was 
overruled  in  Miichdl  ▼.  Tht  Home  Inn.  Co.,  32  Iowa, 
421 ;  Hicord  v.  Jones,  83  Ibid.  286 ;  9  30  «t  m^.,  posL 
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be  properly  attached  bj  the  grantees,  parauant 
to  the  direction  and  aathoritj  of  the  grantor, 
though  he  died  before  this  authority  was  execu- 
ted. Ibid'. 

20.  Railroad  subBcriptions.  Where  several 
subscriptions  to  the  stock  of  a  railroad  company 
were  entered  upon  the  same  page  of  a  subscrip- 
tion book,  upon  which  was  placed,  by  the  agents 
of  the  company  (under  the  authority  to  stamp 
conferred  by  the  contract  of  subscription),  a 
revenue  stamp  sufficient  in  amount  to  cover  the 
aggregate  of  the  stamp  duties  on  all  of  the  sub- 
scriptions entered  upon  that  page,  and  the  stamp 
thus  affixed  was  marked  "  canceled/'  it  was  ?ield 
that  the  manner  of  the  cancellation  did  not  af- 
fect the  validity  of  the  contract,  and  that  no 
valid  objection  could  be  urged  to  the  aggrega- 
tion of  the  several  stamp  duties  into  one  stamp. 
8i,  Louis  d  Cedar  Bapids  E,  E,  Co.  v.  EoH^iS^ 
80  Iowa,  279. 

21.  Application  of  congressional  act  The 
penalties  of  section  158,  of  the  act  of  congress 
of  June  80, 1864,  apply  as  well  to  instruments 
issued  without  intent  to  evade  the  provisions  of 
that  act,  as  to  those  issued  with  such  intent. 
The  question  of  intent  is  immaterial.  The  City 
of  Mugcatine  v.  Sternman  et  al.,  30  Iowa,  526. 

22.  Evidence :  State  courts.  Said  act  is  ap- 
plicable to,  and  governs  the  State  courts,  in 
respect  to  the  inadmissibility  in  evidence  of  un- 
stamped instruments.  Ibid, 

23.  Bonds  of  public  officers.  The  provisions 
of  the  act  of  congress  requiring  stamps  to  writ- 
ten instruments  extend  to  bonds  of  public  offi- 
cers. Ibid. 

24.  Promissory  note:  indorsement:  guar- 
anty. Promissory  note  indorsed  in  the  following 
form :  "*  Pay  to  the  order  of  J.  R. :  demand  and 
notice  waived,  and  payment  guaranteed  by  me. 
J.  B."  Held,  that  separate  and  distinct  contracts 
of  indorsement  and  guaranty  were  embraced 
therein ;  that  the  one  constituting  the  indorse- 
ment required  no  revenue  stamp,  and  that  a  re- 
covery thereon  might  be  had  against  the  indorser 
without  regard  to  that  portion  respecting  the 
gnaranty.  I7ie  Muscatine  Nat.  Bank  v.  Smalley, 
30  Iowa,  564. 

26.  Whether  that  part  of  the  indorsement 
creating  a  guaranty  would  require  a  stamp  to 
render  it  valid,  not  passed  upon.  Ibid, 

26.  Pleading.  In  an  action  on  a  written  con- 
tract evidence  is  not  admissible  on  behalf  of  the 


defendant,  that  the  instrument  was  not  stamped 
when  made  and  delivered,  when  no  such  defense 
is  specially  pleaded,  and  there  is  no  denial  of 
the  execution  of  the  instrument.     Qlidden  ▼ 
Higbee,  81  Iowa,  879. 

27.  Contracts.  Where  a  contract  was  writ- 
ten upon  three  pages  of  two  leaves  of  a  book  in 
which  it  was  entered,  and  stamped  upon  one 
page  with  a  six  cent  revenue  stamp,  it  was  Theld 
that  ii  did  not  sufficiently  appear  that,  in  contem- 
plation of  law,  the  instrument  was  written  upon 
more  than  one  piece  of  paper,  and  therefore  not 
sufficiently  stamped.  Ths  Home  Ins,  Go.  v.  TTie 
N.  Vr.  Packet  Co.,  32  Iowa,  228. 

28.  Efifect  of  omission :  prior  cases  overruled. 

An  unstamped  instrument  will  be  regarded  in- 
valid only  when  the  omission  was  made  with 
intent  to  evade  the  provisions  of  the  federal 
revenue  law,  or  to  defraud  the  government  of 
the  stamp  duty.  The  prior  decisions  of  thin 
court  on  the  subject  overruled,  and  that  of  the 
supreme  court  of  the  United  States  followed. 
MitcTuU  V.  The  Home  Ins.  Co.,  32  Iowa,  421. 

29. poMHitamping.  Where  a  promis- 
sory note  is  post-stamped  by  the  payee,  in  pur- 
suance of  authority  given  at  the  time  of  its  exe- 
cution, the  instrument  will  be  held  as  properly 
stamped.    Mitcfiell  v.  &mith  et  ux.,  83  Iowa.  484. 

30.  Where  the  requisite  revenue  stamps  are 
purposely  omitted  from  an  instrument,  the  par 
ties  denying  the  constitutionality  of  the  revenue 
law  in  that  respect,  the  instrument  is  inadmissi- 
ble in  evidence.  Byington  et  al,  v.  OaJcs  et  al., 
82  Iowa,  488. 

31.  The  case  of  MitcheU  v.  The  Home  Ins.  Co., 
82  Iowa,  421,  holding  that  an  unstamped  instru- 
ment will  be  regarded  as  invalid  only  when  it 
appears  that  the  omission  was  made  with  in- 
tent to  evade  the  provisions  of  the  j^venue  law, 
or  to  defraud  the  government  of  the  stamp  duty, 
followed.  Bicord  v.  Jones,  38  Iowa,  26  ;  Ogden 
V.  Forney,  Ibid.  205. 

32.  The  burden  of  proving  that  the  omission 
was  fraudulent  rests  upon  the  defendant.  Ibid^ 

33.  Agreement  for  right  of  way.  Where  a 
private  way  was  an  apparent  and  visible  ease 
ment  attached  to,  and  actually  and  continually 
used  in  connection  with,  the  farm  conveyed^ 
held,  that  the  private  way  passed  by  implication 
as  incidental  to  the  grant,  and  the  agreement 
therefor  needed  no  separate  revenue  stamp. 
Wetherell  v.  Brobst,  23  Iowa,  586. 


STATUTES. 


1039 


Generally — Construction. 


8TATUTBB. 

I.  Genbrallt. 

II.  CONSTBUCnOW. 

in.  Repeal. 

(See  CoKSTiTunoNAL  Ain)  Statutory  Law; 
Evidence;  Common  Law.) 


L  Generally. 

1.  Enaotment  of  statutes  and  when  they 
take  effect.  On  this  subject  see  Constitutional 
AND  Statutory  Law,  sub-title  Method  of  En- 
ACTiiTG  Statutes  and  When  they  take  Ef- 
fect, vol.  I,  p.  183. 

2.  Retrospective  statutes.  As  to  the  valid- 
itj  of  and  respecting  retrospective  statutes,  see 
Constitutional  and  Statutory  Law,  sub-title 
Leoislativs  Power— "c.  Ms  pat  facto  and 
retrospective  latos"  vol.  I,  p.  186. 

3.  Act  veld  in  part  An  act  void  in  part,  be- 
cause unconstitutional,  is  not  necessarily  void 
in  toto.  If  sufficient  remains  to  carry  it  into 
legal  effect,  without  the  aid  of  the  invalid  por- 
tion, the  latter  only  shall  be  rejected,  and  the 
act  shall  stand.  McCready  v.  Sexton  <Sb  Son,  29 
Iowa,  856 ;  Harlan  d  Duncan  v.  Sigler,  Mor.  89. 

4.  Ultimate  proof  of  legislative  wilL  The 
enrolled  bill  signed  by  the  presiding  officers  of 
the  senate  and  house  of  representatives,  and 
approved  by  the  governor,  is  the  ultimate  and 
conclusive  proof  of  the  legislative  will.  Dun- 
eombe  v.  Prindle,  12  Iowa,  1. 

6. recitals  in  a  statute.    The  recitals  in 

the  preamble  to  an  act  of  the  legislature,  embrac- 
ing statements  of  facts  affecting  the  rights  of 
third  persons,  do  not  impart  absolute  verity,  or 
conclusive  proof  of  the  truthfulness  of  such 
statements.  Ibid, 

6.  The  original  act  on  file  in  the  office  of  the 
secretary  of  State  Is  ultimate  proof  of  a  statute, 
whatever  errors  there  may  be  in  what  purports 
to  be  a  copy  thereof,  and  the  appellate  court 
will  inform  itself  and  take  cognizance  of  the 
true  reading  of  a  statute  by  referring  to  the 
original  act  on  file.  Otare  v.  The  State  of  Iowa, 
6  Iowa,  509. 

7.  When  they  take  effect.  When  the  Gen- 
eral Assembly  provides  that  an  act  shall  be 
published  in  certain  newspapers,  and  take  effect 
from  such  publication,  and  the  act  is  published 
accordingly,  it  takes  effect  from  the  time  of  such 
publication ;  and  where  the  act  thus  published 


corresponds  with  the  original  act  on  file  in  the 
office  of  the  secretary  of  State,  it  is  to  be  deemed 
in  force,  although  the  act  as  published  in  the 
session  laws  may  not  correspond  with  it.  State 
of  Iowa  V.  Bonehey,  8  Iowa,  896. 

8.  The  laws  of  Wisconirin  and  Michigan  were 
repealed  in  the  territory  of  Iowa  in  1840,  but 
this  repeal  did  not  affect  the  ordinances  of  1787, 
which  thereafter  remained  in  force.  (yFerraH 
V.  Simplot,  4  Iowa,  881 

9.  The  act  of  July  30, 1840,  declaring  **  that 

none  of  the  statutes  of  Great  Britain  shall  be 

« 

considered  as  law  in  this  territory,"  is  applicable 
only  to  those  statutes  enacted  after  the  union 
with  Scotland  in  1707.  Ibid, 

10.  The  statute  of  Merton  (20  Hen.  Ill,  A. 
D.  1286)  is  not  affected  by  the  act  last  above 
mentioned.  Ibid, 

11.  The  legal  efiisct  of  a  provision  in  a  stat- 
ute providing  for  an  election  to  locate  a  county 
seat,  "that  the  place  receiving  the  greatest 
number  of  votes  cast  at  said  election  shall  be 
and  remain  forever  afterward  the  county  seat," 
is  that  it  shall  so  remain  until  changed  accord- 
ing to  law.  Casey  v.  HamU,  County  Judge,  5 
Iowa,  1. 

12.  Abrogation  of  common  law.  Where  the 
legislature  has  undertaken  to  legislate  upon  a 
subject,  by  legal  intendment,  the  common  law 
is  abrogated.    State  v.  McQrew,  11  Iowa,  112. 

13.  The  statute  of  27  Eliz.,  designed  to  pro- 
tect subsequent  purchasers  in  good  faith,  of 
real  estate,  against  fraudulent  or  feigned  and 
collusive  transfers,  has  never  been  re-enacted  in 
this  State ;  but  as  it  was  enacted  prior  to  the 
settlement  of  this  country,  it  forms  a  part  of  the 
common  law.  Oardney  v.  Cole  et  al.,  21  Iowa, 
205. 

II.  Construction. 

14.  Rules  of  construction :  history.  In  con- 
struiug  the  language  of  a  statute  the  history  of 
the  legislation  affecting  such  statute  will  always 
be  considered.  T7ie  City  of  Burlington  v.  Kellar, 
18  Iowa,  59;  Tant  v.  Brooks,  19  Ibid.  87. 

1 6. intention  of  legislature.  In  the  inter- 
pretation of  a  constitution,  as  in  the  interpreta- 
tion of  statutory  laws,  the  intentions  of  those 
making  the  instrument  should  be  ascertained 
and  considered.  Ms  pa/rte  Pritz,  9  Iowa,  80 ; 
Baker  d  Oriffln  v.  The  Steamboat  Milwaukee,  14 
Ibid.  214. 
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16. oooflictlng  words.     The  intentions 

of  the  legislature  is  the  prevailing  object  in  the 
constrnction  of  a  statute,  and  that  intention  can 
be  best  ascertained  from  the  language  used ; 
where  the  language  is  inconsistent  with  itself 
in  different  parts  of  the  act,  it  shall  be  so  con- 
strued as  to  accord  with  the  leading  purpose  of 
the  instrument.    Noble  v.  TTie  State,  1  G.  Gr. 

825. 

17. statutes  in  pari  materia.    To  aid  in 

the  construction  of  a  statute,  other  statutes  in 
pari  mat&ria  maj  be  considered.  Morrill  y.  Mil- 
ler, 8  G.  Gr.  104. 

18.  Statutes  in  pari  materia  should  be 

taken  together  as  one  law,  and  should,  if  prac- 
ticable, be  so  construed  that  every  provision 
shall  continue  in  force.  Harriman  v.  TJie  State, 
3  G.  Gr.  270 ;  The  State  v.  Shaw,  28  Iowa,  67. 

19.  Statutes  in  pari  materia  are  those  rela^ 
ting  to  the  same  person  or  thing,  or  to  the  same 
class  of  persons  or  things.  IHd. 

20. acquired  rights.    In  a  question  of 

construction  of  the  statute  all  doubt  should 
favor  the  validity  of  a  law  under  which  rights 
have  been  acquired.  Ihid. 

21.  when  literal  meaning  may  be  dis- 
regarded. When  the  manifest  intention  of  the 
legislature  may  be  gathered  from  prior  existing 
laws,  and  from  the  general  tone  of  other  parts 
of  the  act,  conflicting  words  may  be  diverted 
from  their  literal  meaning  in  order  to  harmon. 
ize  with  more  explicit  portions.  They  may  be 
restrained,  enlarged,  or  qualified  to  give  effect 
to  the  obvious  intention  of  the  law.  Noble  v. 
The  State,  1  G.  Gr.  825. 

22. mischief  to  be  corrected.  The  mis- 
chief existing  at  the  time  of  the  enactment, 
and  the  remedy  intended,  are  to  be  taken  into 
consideration  in  construing  a  statute.  Woods  v. 
Maine,  1  G.  Gr.  275. 

23.  right  without  limitation.    It  is  a 

principle  of  construction  applicable  to  statutes 
as  well  as  deeds  and  wills,  that  when  a  right  is 
granted  without  words  of  limitation,  such  right 
is  to  be  taken  in  an  unqualified  and  absolute 
sense.    Hale  v.  Hunter,  24  Iowa,  181. 

24. surplusage.      Words    in    a  statute 

will  not  be  construed  as  mere  surplusage,  if  a 
construction  can  be  legitimately  formed  which 
will  give  force  to  and  preserve  the  entire  stat- 
utes.   Leversee  v.  Reynolds,  18  Iowa,  810. 


26. in  derogation  of  the  common  lanv. 

A  statute  in  derogation  of  common  law  should 
be  strictly  construed  and  confined  to  the  object 
of  its  enactment.  WrigTU  v.  Millard,  8  G.  Gr. 
86. 

26. Oode  of  1851.      The  Code  of  1851 

was  designed  as  a  compact  and  connected  sys- 
tem of  general  laws.  While  the  common  la^v 
is  not  abolished,  all  the  provisions  in  the  stat- 
ute, even  when  in  derogation  of  the  common 
law,  must  be  liberally  construed.  Kramer  v. 
Bebman,  0  Iowa,  114. 

27.  when  construed  liberally.  Stat- 
utes made  to  promote  an  impartial  administra- 
tion of  justice  should  receive  a  liberal  construc- 
tion.   Lyne  et  al,  v.  ffoyle  et  al.,  2  G.  Gr.  185. 

28.  penal  laws.    It  is  a  general  principle 

in  the  construction  of  penal  statutes  that  nothing 
is  to  be  taken  by  implication,  but  must  be  con- 
strued strictly.  Stannard  v.  MeCarty,  Mor. 
124. 


29. 


criminal  statutes.    Criminal  statutes 


are  inelastic,  and  cannot  be  made  to  embrace 
cases  plainly  without  the  letter,  though  within 
the  reason  and  policy  of  the  law.  The  State  of 
Iowa  V.  LoveU,  28  Iowa,  314. 

30.  by  federal  courts.  The  construc- 
tion of  the  statutes  or  constitution  of  a  State 
by  its  supreme  judicial  tribunal  will  be  followed 
by  the  federal  courts  and  those  of  sister  States. 
Franklin  v.  Twogood,  25  Iowa,  521 ;  McGlure  v. 
(koen,  26  Ibid.  244 ;  Hanson  v.  Vernon,  27  Ibid. 
28. 

31.  If  the  highest  judicial  tribunal  of  a 

State  adopts  new  views  as  to  the  construction 
of  its  statutes  or  constitution,  and  reverses  Ita 
former  rulings,  the  federal  courts  will  follow 
the  latest  settled  adjudications.  McClure  ▼. 
Owen,  26   Iowa,  244 

32.  Additional  rules  of  constmotion.  The 
great  object  and  ofilce  of  all  rules  or  maxims  of 
interpretation  is  to  discover  the  true  intent  and 
meaning  of  a  law  or  constitution.  In  arriving 
at  this  intention,  the  whole  and  every  part  of 
the  instrument  or  enactment  is  to  be  taken  and 
compared  together.  The  real  intention,  when 
once  accurately  ascertained,  will  prevail  over 
the  literal  sense  of  the  terms  employed  in  the 
instrument.  When  the  words  are  explicit  they 
are  to  govern,  of  course ;  if  they  are  not  explicit, 
then  recourse  is  to  be  had  to  the  context,  the 
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occasion  and  necessity  of  the  proyision,  the  mis- 
chief felt,  and  the  remedy  in  view.  Affirmative 
words  may,  and  often  do,  imply  a  negative  of 
what  is  not  affirmed,  as  strongly  as  if  expressed. 
So,  also,  if  by  the  language  used,,  a  thing  is 
limited  to  bo  done  in  a  particular  form  or  man- 
ner, it  induces  a  negative  that  it  shall  not  be 
done  otherwise.  Affirmative  expressions  that 
introduce  a  new  rule  imply  a  negative  of  all 
that  is  not  within  the  purview  of  the  rule.  Ihe 
District  TaumsMp  of  the  City  of  Dvbuque  v.  TJie 
City  of  Dvbuque,  7  Iowa,  262. 

33.  Where  two  statutes  on  the  same  subject 
can  be  so  construed  that  both  may  stand,  it  must 
be  done.     TTuUeher  v.  Haun,  12  Iowa,  808. 

34.  When  a  doubtful  statute  is  susceptible 
of  two  constructions,  one  of  which  will  give 
effect  to  the  whole,  and  the  other  render  inop* 
erative  a  portion  thereof,  the  former  should 
prevail.     Bhdm  et  al.  v.  Bobbins,  20  Iowa,  45. 

36.  Where  a  statute  is  susceptible  of  two 
constructions,  one  of  which  consists  with  the 
constitution,  and  the  other  violates  it,  the  former 
should  be  adopted  by  the  court.  Duncombe  v. 
Prindle,  12  Iowa,  1 ;  The  Iowa  Homestead  Co,y, 
Webster  County,  21  Ibid.  221 ;  and  cases  cited  in 

CONSTITUTIONAIi  AND  STATUTORY  LaW. 

36.  It  is  the  duty  of  a  court  so  to  construe 
two  statutes  upon  the  same  subject  as  that  both 
shall  stand,  and  to  give  each  of  them  force  ac- 
cording to  the  intention  of  the  legislature  ;  but 
where  they  are  in  conflict,  the  one  last  passed, 
being  the  latest  expression  of  the  legislative 
will,  must  prevail.     The  State  v.  Smith,  7  iowa, 

240. 

37.  If  a  construction  can  legitimately  be  found 
which  will  give  force  to  and  preserve  all  the 
words  of  a  statute,  the  court  will  not  adopt  one 
which  involves  the  necessity  of  rejecting  a  part 
as  unmeaning  and  surplusage.  Leversee  v.  Bey- 
nolds,  18  Iowa,  810. 

38.  A  proviso  will  generally  be  considered 
not  to  enlarge,  but  rather  to  restrain,  qualify  or 
explain  the  cause  to  which  it  refers.  (BurriU's 
Law  Die,  voce  Proviso ;  Minis  v.  U.  S,  16  Pet. 
445 ;  llelfenstein  d  Oore  v.  Cave,  8  Iowa,  287 ; 
Wayman  v.  SoutJiard,  10  Wheat.  1.80;  Sedg. 
Const.  Law,  62.)  Per  Dillon,  J„  in  Biee  v.  Th& 
City  of  Keokuk,  15  Iowa,  679. 

39.  A  statute  giving  a  new  or  special  zight 
ill  derogation  of  common  law,  according  to  the 
general  rule  should  be  strictly  construed ;  yet 
under  the  Code,  it  is  to  receive  such  construc- 
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tion  as  shall  assist  in  carrying  out  the  general 
object  and  purpose  of  the  remedy  intended. 
Strother  v.  Steamboat  Hambwrg,  11  Iowa,  69. 

40.  It  is  a  general  rule  of  law  that  statutes 
directing  the  mode  of  proceeding  of  public 
officers,  relating  to  time  and  manner,  are  direc- 
tory But  this  proposition  is  not  applicable » 
when  the  statute  uses  negative  words  restrict* 
ing  the  action,  or  when  there  is  something 
plainly  showing  a  different  intent.  Dishon  v. 
Smith,  10  Iowa,  212. 

41.  The  language  of  an  act,  and  particularly 
words  used,  must  be  construed  with  reference 
to  their  connection,  and  the  purpose  and  object 
in  view  in  enacting  the  same.  TuUy  v.  Beau- 
Hen,  10  Iowa,  187. 

42.  Remedial  statute.  A  remedial  statute 
should  be  construed  as  to  meet  most  effectually 
the  beneficial  end  in  view  and  present  a  failure 
of  the  remedy  intended.  Steamboat  Kentucky 
v.^«?A;<,lG.  Gr.  398. 

43.  The  purpose  of  construction  is  to 
ascertain  the  intention  of  the  law-making 
power.  Casey  v.  Earned,  County  Judge,  6  Iowa,  1. 

44.  The  territorial  act,  dispensing  with  the 
necessity  of  proving  the  signature  of  notes, 
bonds,  etc.,  unless  such  signature  had  pre- 
viously been  denied  under  oath,  operates  upon 
cases  previously  commenced  and  even  upon 
those  where  the  issue  had  been  previously 
joined     Ingram  v.  Dooley  et  al.,  Mor.  28. 

III.    RSFEAL. 

46.  Repeal  by  implication  not  fgnrored.  Re- 
peals by  implication  are  not  favored.  Casey  v. 
Hamed,  County  Judge,  5  Iowa,  1 ;  Harriman  v. 
The  State,  2  G.  Gr.  270 ;  Burke  v.  Jeffries  et  ai„ 
20  Iowa,  145 ;  Baker  dk  Griffith  v.  The  Steamboat 
Milwaukee,  14  Ibid.  214 ;  AUen  v.  Pegram  et  al,, 
16  Ibid.  168. 

46.  A  subsequent  act  does  not  necessarily 
repeal  a  prior  one  on  the  same  subject.  Both 
may  stand  where  there  are  no  express  repealing 
words,  and  if  so,  it  is  the  duty  of  the  court  so 
to  construe  them  as  to  avoid  conflicts.  Bobert- 
son  V.  Toung,  10  Iowa,  291 ;  Thatcher  v.  ffaun, 
12  Ibid.  808 ;  Baker  d  Oriffin  v.  The  Steamboat 
Milwaukee,  14  Ibid.  214 ;  Tant  v.  Brooks,  19 
Iowa,  87. 

47.  In  order  to  work  the  repeal,  by  implica- 
tion, of  an  old  law,  by  the  enactment  of  a  new 
one,  there  must  be  an  absolute  repugnancy  be* 
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tween  the  two.  The  State  t.  Shaw,  28  Iowa, 
67. 

48.  Whore  two  itatntes  are  repugnant 
Where  two  statutes  are  repugnant  to  each 
other,  the  one  last  passed  governs.  Casey  y. 
Homed,  County  Judge,  5  Iowa,  1. 

49.  Repeal  hy  onstom  and  non-nser.  Cus- 
tom long  acquiesced  in  and  recognized  and 
countenanced  by  the  sovereign  power  may 
operate  as  a  virtual  repeal  of  a  statute.  HiU  v. 
Smith  et  al,,  Mor.  70. 

60.  The  act  of  congress  of  May  8, 1807.  *' An 
act  to  prevent  settlements  being  made  on  lands 
ceded  to  the  United  States  until  authorized  by 
law/'  has  been  repealed  by  long  non-user,  by 
the  enactment  of  other  and  irreconcilable  stat- 
utes; by  the  establishment  of  an  opposite 
policy,  and  by  legislative  recognition  of  a  cus- 
tom incompatible  with  its  operation.  Ibid. 

61.  By  the  Oode  of  1861.  All  public  and 
general  laws  enacted  prior  to,  and  at,  the  session 
of  the  general  assembly  of  1851,  the  subjects  of 
which  are  revised  by,  or  which  are  repugnant  • 
to,  the  Code  of  1851,  were  by  said  Code  repealed. 
The  State  of  lotoa  v.  JSa/rris,  10  Iowa,  441. 

62.  Effect  of  repeaL  When  a  statute  is 
repealed,  it  is  to  be  considered  as  if  it  never 
existed,  except  as  to  such  parts  as  are  saved  by 
the  repealing  statute.  Thatcher  v.  Haun  et  ai.. 
12  Iowa,  803. 

63.  The    repeal    of   a    statute    under 

which  a  suit  is  pending  abates  the  jurisdiction, 
unless  provided  for  by  a  saving  clause.  Ibid, 

64. But  under  section  26,  Code  of  1851, 

the  repeal  of  a  statute  does  not  affect  any  right 
which  accrued,  or  any  proceeding  commenced 
under  or  by  virtue  of  the  statute  repealed. 
Siawhan  v.  Loffer,  24  Iowa,  217. 

66.  On  the  repeal  of  a  statute  fixing  the 
times  of  holding  courts,  and  the  enactment, 
instead,  of  one  fixing  different  times,  it  is 
not  necessary,  under  section  29  of  the  Revis- 
ion, in  order  to  preserve  actions  already  com- 
menced, that  the  repealing  statute  should  con- 
tain a  saving  clause  to  that  effect,  and  parties 
therein,  who  have  been  served  with  notice, 
will  be  held  to  appear  at  the  term  as  changed 
by  the  new  act.  without  further  notice.  Peoria 
Mwrine  and  Fire  Insurance  Company  v.  Dicker- 
son  et  al.,  28  Iowa,  274. 

66.  Section  4172  of  the  Revision  providing 
that  *'  actions  and  special  proceedings  already 


commenced  shall  be  continued  in  accordance 
with  the  law  heretofore  in  force/'  applies  only 
to  those  actions  and  proceedings  which  vrere 
still  pending,  and  not  prosecuted  to  judgment, 
at  the  passage  of  the  act,  and  not  to  executions 
or  the  time  fixed  by  the  statute  of  limitation  for 
the  issuing  thereof.  Oray  v.  lliff  et  al.,  SO 
Iowa,  195. 

67.  Of  rule  of  praotioeb  When  a  rule  of 
practice  is  changed  by  statute  without  any  sav- 
ing clause,  the  new  law  governs  as  to  all  casee 
then  pending.    Meigs  v.  Park,  Mor.  878. 

68.  When  a  rule  of  decision  relating  to  the 
remedy  is  changed  by  a  statute,  the  new  rule  is 
applicable  to  all  cases  subsequently  tried,  though 
commenced  prior  to  the  enactment  of  the  stat- 
ute.   BaUard  v.  Bidgely  dh  BiUon,  Mor.  27. 

69.  Efiisot  of  partial  repeaL  The  repeal  of  a 
part  of  the  statute  cannot  have  the  effect  to  ao 
enlarge  the  meaning  of  the  language  which 
remains  as  to  make  it  include  all  that  was  in  the 
statute  before  the  repeaL  2%d  City  of  Burling^ 
ion  V.  KeUar,  18  Iowa,  69. 

60.  Repeal  by  nnoonstitntlonal  act.  A  gen- 
eral clause,  repealing  so  much  of  a  former  law 
as  is  in  conflict  with  an  act  which  is  unoonstitn- 
tional  does  not  abrogate  the  law  declared  to  be 
repealed.    Chxtds  v.  Shotoer,  18  Iowa,  261. 

61.  Effect  of  repeal  on  divorce  proceed- 
ing. A  petition  for  a  divorce,  on  the  ground 
of  adultery,  was  filed  on  the  2d  day  of  Januaiy, 
A.  D.  1855,  and  was  amended  on  the  25th  of  the 
same  month,  praying  for  the  divorce  on  the  ad- 
ditional ground  that  the  parties  could  not  live 
in  peace  and  happiness  together,  and  that  their 
welfare  required  a  separation.  Under  the  law 
then  in  force,  a  divorce  a  vinculo  matrimonii 
could  be  granted.  On  the  24th  of  February, 
1855,  an  act  was  passed  amending  the  law  in 
such  manner  that  a  divorce  a  mensa  et  thora 
only  could  be  granted  for  such  cause ;  but  this 
act  did  not  take  effect  until  the  first  day  of  the 
following  July.  It  was  held,  that  this  act  did 
not  repeal  section  26,  Code  of  1851 ;  that  the 
case  was  within  the  operation  of  the  section, 
and  a  divorce  a  vinculo  could  be  decreed.  Ins^ 
keep  V.  Inskeep,  5  Iowa,  205. 

62. on  indictment.    Under  section  29, 

Revision  of  1860  (Code  1851,  §  26),  an  indict- 
ment under  a  statute  is  not  affected  by  a  repeal 
of  the  statute.  ITie  State  ofIou>a  v.  Shaffer,  21 
Iowa,  486. 
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L  GKNXRAIiLT,  1048. 

n.  What  ik  .  General   will  avoid  thb 

Operation  of  the  Statute. 

a.  Evidence    of   defendant    againet 

whom  the   eontraet  ie  eought  to 

he  enforced,  1044. 

&.  Part  payment  of  purchase-money, 

1044. 
e.  Posaeseion,  1045. 
nL  Enforceable  Trusts  not  within  the 

Statute,  1046. 
IV.  Parol  Agreement  to  Answer  for  the 
Debt,  Default,  or  Miscarriage  of 
Another,  1046. 
V.  Parol  Agreement   for    the  Sale  of 
Chattels,  1047. 
(See  Evidence  ;  Trusts  and  Trustees.) 


L  Generally. 

1.  Stmilazity  between  the  temu  of  our  stat- 
ute and  the  English.  While  the  langaage  of 
the  Iowa  statute  of  frauds  is  somewhat  differ- 
ent from  that  of  the  fourth  section  of  29  Car. 
II,  it  is  so  much  like  it  in  terms  that  the  Eng- 
lish and  American  authorities  upon  its  consider- 
ation are  entitled  to  the  same  consideration  as 
upon  questioDs  at  common  law.  Weatheimer  ▼. 
Peacock,  2  Iowa,  528. 

2.  While  the  English  statute  provides  that 
no  action  sTuUl  be  brought  wherebj  to  charge  the 
defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another 
person,  unless  the  agreement  upon  which  such 
action  shall  be  brought  or  some  memoranda 
or  note  thereof  shall  be  in  writing,  and  the  stat- 
ute of  Iowa  provides  that  no  evidence  of  any 
such  contract  is  competent  unless  in  writing,  the 
effect  of  both  statutes  is  the  same.  The  mean- 
ing is  that  such  an  action  cannot  be  maintained 
under  authority  of  the  statute,  unless  the  con- 
tract is  in  writing  as  therein  required,  save  in 
cases  within  the  exceptions  provided  by  the 
Iowa  statute.  Ibid, 

3.  Where  a  party  seeks  to  take  a  cause  out 
of  the  operation  of  the  statute  ol  frauds,  upon 
the  ground  of  a  part  performance,  it  is  indis- 
pensable that  the  parol  contract,  agreement  or 
gift  should  be  established  by  clear,  unequivocal 
and  definite  testimony  ;  and  the  acts  claimed  to 
have  been  done  under  the  contract  should  be 


equally  olear  and  definite,  and  referable  exclu- 
sively to  the  contractor  gift.  Williamson  v.  WU' 
liamson,  4  Iowa,  270. 

4.  Trust  relating  to  real  estate.  Equity,  as 
well  as  law,  contemplates  that  all  contracts 
relating  to  real  estate  shall  be  evidenced  by 
some  writing,  signed  by  the  party  to  be  charged ; 
and  when  it  is  sought  to  bring  a  case  within 
any  of  the  exceptions  allowed  to  avoid  the 
operation  of  the  statute  of  frauds,  the  court 
should  never  be  left  to  act  upon  conjecture,  or 
upon  proof  loose  and  indeterminate  in  its  char- 
acter. Ibid,  ' 

6.  Parol  testimony :  when  admissible.  Where 
a  sale  of  real  estate  was  evidenced  by  the 
notice  specifying  the  terms  and  conditions  upon 
which  the  property  would  be  sold;  a  plat  of 
the  property,  upon  which  was  entered  the  name 
of  the  purchaser  and  the  price  bid;  a  letter  of 
the  purchaser  relating  to  the  purchase,  all  of 
which  was  connected  by  the  parol  evidence  of 
the  clerk  at  the  sale,  who  made  the  entries  upon 
the  plat ;  Jield,  that  the  evidence  was  admissible 
to  prove  the  contract.  Lee  v.  MaJioney^  9  Iowa, 
344. 

6.  The  memorandum  in  writing,  of  a  con- 
tract transferring  an  interest  in  lands,  need  not 
be  on  one  paper  ;  neither  is  it  necessary  that  all 
the  parts  should  be  ootemporaneous,  or  so 
complete  when  brought  together  as  to  preclude 
the  necessity  of  parol  evidence  to  explain  them. 
Ibid, 

7.  The  statute  of  frauds  prescribed  by  the 
Code  of  1851,  compared  with  the  English  stat- 
ute. Ibid. 

8.  A  party  claiming  a  conveyance  of  real  es- 
tate, who  does  not  allege,  and  cannot  prove,  that 
the  land  was  purchased  with  his  money,  can- 
not be  permitted  to  show,  by  parol  evidence, 
that  the  purchase  was  made  for  his  benefit,  or 
on  his  account.  HoUand  et  ux.  v.  Heneley  et 
ai.,4  Iowa,  223. 

9.  No  evidence  of  any  contract  for  the  crea- 
tion or  transfer  of  any  interest  in  real  estate  is 
competent,  unless  it  be  in  writing,  and  signed 
by  the  party  sought  to  ^e  charged,  or  his  agent. 
Ibid, 

10.  The  general  rule  is,  that  parol  evidence 
of  the  title  to  real  estate  is  inadmissible;  but 
the  rule  has  its  exceptions,  as,  1.  When  the 
title  papers  are  lost,  their  contents  may  be  shown 
by  parol ;  2.  A  parol  purchase,  followed  by  pay- 
ment of  the  purchase-money,  or  by  possession 
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under  the  contract  of  purchase;  8.  When  the 
vendor  himself  is  the  witness  offered  to  proTe 
such  a  sale.  There  are,  possihly,  other  excei»- 
tions  to  the  rule.  Davis,  Sawyer  db  Go,  t. 
Strohm,  17  Iowa,  431. 

11.  Parol  promise  to  ezeoute  deed.  Where, 
in  a  levy  of  an  execution  upon  real  estate,  the 
sheriff  miHdescrihed  the  same,  which  misde- 
scription ran  through  his  return,  certificate  of 
purchase  and  deed,  it  was  held,  that  a  parol 
promise  by  the  judgment  defendant  to  execute 
a  deed  correcting  the  same,  was  within  the 
statute  of  frauds,  and  could  not  be  enforced. 
Butcher  dh  Cox  v.  Buchanan  et  ux.,  17  Iowa,  81. 

12.  Admission  by  vendor.  Under  section 
4009  of  the  Revision  of  1860,  when  the  plaintiff 
is  otherwise  entitled  to  a  specific  performance, 
and  the  defendant  either  admits  or  does  not 
deny  in  his  answer  an  unwritten  contract,  it 
may  be  enforced,  notwithstanding  the  benefit  of 
the  statute  is  insisted  upon  in  the  answer. 
Auter  V.  Miller,  18  Iowa,  405. 

13.  The  answer  admitted  that  "defendant 
negotiated  to  and  with  the  plaintiff  for  the  sale 
of  the  lot  for  $700,  but  denies  that  the  defend- 
ant did  sell  the  same."  Held,  that  it  did  not 
admit  a  final  or  concluded  agreement  between 
the  parties.  Ibid, 

14.  Part  perfonnanoe  of  lease.  Evidence  of 
a  partial  performance  of  a  lease  for  a  term  of 
years  is  not  admissible  for  the  purpose  of  taking 
a  contract  for  the  transfer  of  such  lease  out  of 
the  operation  of  the  statute  of  frauds.  Bunt  v. 
Cae  <fe  WeUs,  15  Iowa.  197. 

16.  Statute  has  reference  to  the  duration  of 
the  term  of  lease.  Subdivision  4  of  section 
4007  of  the  Revision  of  1860  has  reference  to 
the  duration  of  the  term  of  the  lease,  and  not 
to  the  time  of  the  performance  of  the  contract, 
with  reference  to  the  date  of  making  or  enter- 
ing into  the  same.  Subdivision  5  of  the  same 
section  does  not  apply  to  contracts  for  the  crea- 
tion or  transfer  of  an  interest  in  lands.  Sobey 
▼.  Brisbee,  20  Iowa,  105. 

n.   What  in  Genera^  will  avoid  the  Op- 
eration OF  THE  Statute. 

a.  Boidence  of  defendant  against  whom  the  con- 
tra^ is  sought  to  be  enforced, 

16.  Parol  contraot  may  be  proved  by  de- 
fendant. An  oral  contract  for  the  purchase  of 
land  may,  under  our  statute,  be  established  by 
the  testimony  of  the  party  against  whom  it  is 


sought  to  be  enforced.  Smith  v.  Phelps,  82  Iowa» 
587. 

17.  Where  plaintiff  oalLi  defendant  he  must 
rely  on  hia  testimony  alone.  Where  the  plain- 
tiff calls  the  defendant  as  a  witness,  under  section 
4010  of  the  Revision  of  1860,  to  establish  a  parol 
agreement  within  the  statute  of  frauds,  he  will 
not  be  permitted  to  introduce  evidence  to  con- 
tradict  or  impeach  that  of  such  defendant.  Bunt 
v,Coedh  Wells,  15  Iowa,  197. 

18.  When  the  plaintiff,  in  an  action  for  specific 
performance,  relies  upon  the  evidence  of  the 
defendant  to  establish  his  claim,  he  must  rely 
on  that  alone.    Auter  v.  Miller,  18  Iowa,  405. 

b.  Part  payment  of  purchase-money. 

19.  Applioation  of  pajrments.  In  a  suit  to 
enforce  the  specific  performance  of  a  contract  to 
convey  real  estate,  parol  evidence  is  admissible 
to  show  the  application  of  payments,  and  to 
explain  the  possession,  in  order  to  take  the  oonr 
tract  out  of  the  statute  of  frauds.  Collins  ▼. 
Vandever,  adm*r,  1  Iowa,  578. 

20.  Parol  oontraot  followed  by  part  pay 
ment.  A  parol  contract  for  the  sale  and  con 
veyance  of  real  estate  will  not  be  specifically 
enforced  if  it  is  not  shown  that  a  portion  of  the 
purchase-money  has  been  paid,  or  that  the 
vendee  entered  into  the  possession  under  the 
contract.  Fairbrother  v.  Shaw  et  at.,  4  Iowa, 
570, 

21.  Pajrment  of  oonsideration.  The  euffi 
clency  of  evidence  to  show  a  payment  of  the 
consideration  agreed  upon  in  a  verbal  contract 
for  the  sale  of  real  estate  to  the  vendor,  con- 
sidered and  determined.  Auter  v.  MiUer,  18 
Iowa,  405. 

22.  Part  pajrment.  A  parol  contract  for  the 
sale  of  real  estate,  with  part  payment  of  the 
purchase-money,  is  valid  under  the  statute,  even 
though  there  was  a  prior  unstamped  written 
memorandum.    Sykes  v.  Bates,  26  Iowa,  531. 

23.  Under  our  statute  of  frauds,  parol  evidence 
is  admissible  to  prove  a  contract  for  the  sale  of 
real  estate,  when  the  purchase-money,  or  any 
part  thereof,  has  been  received  by  the  vendor. 
Benin  v.  Himer,  29  Iowa,  297 ;  WhiU  v.  Butt,  82 
Ibid.  835. 

24.  The  term  ^  purchaBe-money,"  as  used  in 
the  statute,  means  the  consideration  received,  in 
whatever  form  it  may  exist.  It  was  accordingly 
hM,  where  the  plaintiff  agreed  to  convey  to  de- 
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fendant  a  certain  parcel  of  land  for  a  certain 
parcel  owned  by  the  defendant,  that  a  convey- 
ance by  the  plaintiff,  in  accordance  with  this 
contract,  was  a  payment  of  the  parchase-money 
within  the  meaning  of  the  statute.  1  hid. 

26.  The  objection  that  a  contract  for  the  sale 
of  lands  is  not  evidenced  by  writing  is  not  ten- 
able where  a  part  of  the  purchase-money  was 
paid,  and  the  vendee  entered  into  possession  nn* 
der  the  contract.  CTuvmberlain  v.  Bcbertson,  81 
Iowa,  408. 

26.  Husband  and  wife :  contraot  with  wile. 
A  vendor  of  real  estate  will  not  be  relieved  from 
his  contract,  and  his  obligation  to  convey  there- 
under, on  the  ground  that  the  vendee,  being  a 
married  woman,  is  not  bound  by  the  contract, 
and  that  it  is,  hence,  wanting  in  mutuality, 
where  she  has  paid  part  of  the  purchase-money, 
entered  into  possession  of  the  land  and  erected 
improvements  thereon.  Under  such  circum- 
stances, the  contract  could  be  enforced  against 
her  in  equity,  and  the  unpaid  purchase-money 
be  declared  a  charge  on  the  land.  Und. 

c.  Possetsion, 

27.  A  parol  contract  for  the  sale  of  real  estate, 
accompanied  by  a  delivery  of  the  actual  posses- 
sion, is  valid  and  binding.  Rev.  1860,  g§  4007, 
4008 ;  Baldwin  v.  Thompson  ei  al„  15  Iowa,  604. 

28.  Mining  lands.  Under  a  parol  license  to 
work  upon  mineral  lands  for  a  share  of  the  min- 
eral raised,  where  the  occupant  has  made  expen- 
ditures in  sinking  a  shaft  and  running  drifts, 
the  license  cannot  be  revoked  without  refunding 
the  expenditure  or  giving  the  party  at  least  six 
months'  notice.  And  although  such  parol  license 
is  within  the  statute  of  frauds,  still  when  con- 
nected with  such  improvements,  it  is  voidable 
only  upon  such  compensation  or  notice.  Busk 
V.  Sullivan,  3  G.  Qr.  844 ;  *  vide  Anderson  et  al.  v. 
Simpson  et  al.,  21  Iowa,  899,  post. 

*  The  above  case  of  Bush  v.  Sullivan,  3  Q.  Qr. 
844,  was  decided  under  a  different  statute  from 
the  present  one  in  force,  and  has  been  overruled 
by  subsequent  decisions  of  the  supreme  court 
of  Iowa  upon  the  ground  that  possession  is  suffi- 
cient to  avoid  the  operation  of  the  statute.  See 
21  Iowa,  399.  The  following  is  the  statute  of 
frauds  under  the  Revision  of  1860,  under  which 
the  subsequent  decisions  have  been  made,  to  wit : 

Section  4006.  (2409.)  Except  when  otherwise  speci- 
ally provided,  no  Evidence  of  any  of  the  contracts 
enumerated  in  the  next  succeeding  section  is  com- 
petent unless  it  be  in  writing  and  signed  by  the  party 
charged  or  by  his  lawfully  authorized  agent. 

Ssc.  4007.  (2410.)  Such  contracts  embrace :  1.  Those 

in  relation  to  the  sale  of  personal  property  when  no 

.part  of  the  property  Is  delivered  and  no  part  of  the 

price  is  paia ;  2.  Those  made  In  consideration  of  mar- 


29.  Parol  Uoense :  poiNieBBion.  A  parol 
license  to  dig  for  and  remove  mineral  from 
premises,  under  which  the  licensee  entered  into 
possession,  and  which  la  also  established  by  the 
evidence  of  the  licensor,  is  valid  within  the 
meaning  of  the  statute  of  frauds.  Anderson  et 
al,  V.  Simpson  et  al.,  21  Iowa,  899. 

30.  Xflining  lioenae.  A  parol  license  to  mine 
should  be  accompanied  by  possession  to  exempt 
it  from  the  statute  of  frauds.  Ibid, 

31.  Fossession  must  be  taken  under  the  con- 
tract Possession  to  take  a  parol  contract  for 
the  sale  of  real  estate  out  of  the  statute  of 
frauds  must  have  been  taken  and  held  by  the 
actual  or  implied  assent  of  the  vendor,  and  un- 
der and  by  virtue  of  the  contract.  Carrols  v. 
Cox  and  Shelley,  15  Iowa,  455. 

32.  Possessicn  of  tenant  not  sufficient.  The 
continuance  in  possession  by  a  tenant  cannot  be 
deemed  such  a  part  performance  or  taking  of 
possession  under  a  contract  to  purchase  as  to 
take  the  case  out  of  the  statute  of  frauds.  The 
possession  must  unequivocally  refer  to  and 
result  from  the  agreement.  Mahana  v.  Blunt, 
20  Iowa,  142. 

33.  Parol  gift  of  land  followed  by  possession. 
A  parol  gift  of  land  from  an  ancestor  to  an  heir, 
followed  by  possession  under  it,  the  payment  of 
taxes,  and  the  making  of  permanent  improve- 
ments thereon,  is  not  within  our  statute  of 
frauds,  and  the  title  of  the  donee  will  be  quieted 
as  against  the  other  heirs.  Hughes  v.  Lindsey 
et  al„  81  Iowa,  329. 

34k  When  contract  has  been  fully  executed. 
The  obje<?tion  that  an  agreement  between  the 
plaintiff  and  defendant  in  a  foreclosure  proceed- 
ing, that  the  defendant  should  have  the  right 
to  redeem  the  premises,  was  in  parol  and  not 
evidenced  by  writing,  cannot  be  made  after  such 
agreement  has  been  in  fact  executed.  Sliank  v. 
Teeple,  33  Iowa,  189. 

riage,  but  not  including  promises  to  marry ;  3.  Those 
'vrhereln  one  person  promises  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  including  prom- 
ises by  executors  to  pay  the  debt  of  their  princiral 
from  their  own  estate  4.  Those  for  the  creation  or 
transfer  of  any  interest  in  lands  except  leases  for  a 
term  not  exceeding  one  year;  5.  Those  that  are  not 
to  be  performed  within  one  year  from  the  making 
thereof. 

Sec.  4006.  (2411.)  The  provision  of  the  first  subdivis- 
ion of  the  preceding  section  does  not  apply  when  the 
article  of  personal  property  sold  is  not  at  the  time 
of  the  contract  owned  by  the  vendor  and  ready  for 
delivery,  but  labor,  skill  or  money  are  necessarily  to 
be  expended  In  producing  or  procuring  the  same ; 
nor  do  those  of  the  fourth  subdivision  of  said  sec- 
tion apply  where  the  purchase-money  or  any  portion 
thereof  has  been  received  by  the  vendor,  or  when  the 
vendee  with  the  actual  or  implied  consent  of  the 
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III.  Enfobcbablb  Trusts  not  within  thb 

StatutEi 

35.  Where  O.  had  a  olalmnpon  public  lands, 

and  relinquiehed  the  same  to  B.  upon  condition 
that  he  should  advance  the  purchase-money, 
enter  the  land,  and  deed  half  of  it  to  C,  on  his 
refunding  his  portion  of  the  entry  money,  it 
was  Jield,  that  the  conditions  were  mutual,  the 
considerations  sufficient,  and  that  a  trust  was 
created  which  took  the  case  from  the  statute  of 
frauds.  Brooks  et  al.  y.  Mlis,  8  G.  Gr.  527 ; 
BryarU  ▼.  Sendrieka,  5  id.  356. 

36.  A  verbal  agreement  between  two  or 
more  persons  having  claims  on  the  public  lands, 
that  one  shall  see  to  the  tract  on  which  the 
claims  are  located,  and  the  others  shall  pay 
their  proportion  toward  the  entry  of  the  lands, 
is  not  within  the  statute  of  frauds.  Bryant  v. 
Hendricks,  5  Iowa,  256. 

37.  Bill  pra3ring  a  conveyance  of  real  estate. 
Respondent,  by  his  cross-bill,  alleged  that  he 
held  the  same  under  an  agreement  between  the 
parties  to  be  copartners  in  all  their  undertak- 
ings, and  tenants  in  common  of  all  real  estate 
acquired  by  them.  The  answer  alleged  that  if 
there  was  any  such  agreement*,  it  was  by  parol, 
and  so  far  as  it  related  to  real  estate  it  was  null 
and  void.  To  this  there  was  a  demurrer,  on  the 
ground  that  the  statute  of  frauds  does  not 
apply  to  the  case  made  by  the  cross-bill.  Held, 
that  the  demurrer  was  properly  overruled. 
TTiom  V.  Tliom,  11  Iowa,  146. 

38.  Implied  trust.  Where  the  owner  of  land 
sold  at  tax  sale,  and  the  purchaser,  verbally 
agreed  that  it  should  not  be  necessary  for  the 
former  to  redeem  in  order  to  save  his  rights ; 
that  the  purchaser  should  receive  the  tax  deed, 
and  then  quit-claim  to  the  owner  upon  his  pay- 
ing to  him  the  amount  he  would  have  to  pay  to 
redeem  under  the  law ;  and  where,  by  reason  of 
such  representations  and  agreements,  the  owner 
was  deterred  from  making  redemption  within 

vendor  has  taken  and  held  possession  thereof,  under 
and  by  virtue  of  the  contract,  or  when  there  is  any 
other  circumstance  which,  by  the  law  heretofore  in 
force,  would  have  taken  a  case  out  of  the  statute  of 
frauds. 

Sec.  4000.  (2412.)  The  above  regrulatlons,  relating 
merely  to  the  proof  of  contracts,  do  not  prevent  the 
enforcement  of  those  which  are  not  denied  in  the 
pleadintrs,  unless  in  cases  where  the  contract  is 
souizht  to  be  enforced  or  damages  to  be  recovered 
for  the  breach  thereof  against  some  person  other 
than  him  who  made  it. 

Sec.  4010.  (^13.)  Nothing  in  the  above  provisions 
shall  prevent  the  party  himself  against  whom  the 
unwritten  coptract  is  sought  to  be  enforced,  from 
being  called  as  a  witness  by  the  opposite  party  nor 
his  oral  testimony  from  being  evidence. 


the  time  allowed  by  law,  it  was  hdd,  that  the 
transaction  was  in  no  sense  a  contract  for  the 
B&le  of  an  interest  in  lands  within  the  meaning 
of  the  statute  of  frauds,  but  created  instead  an 
implied  trust,  which  equity  would  enforce 
against  the  purchaser.  Judd  v.  Mosdy,  80  Iowa, 
488. 

IV.  Parol  Agrebmbnt  to  akswkb  fob  the 
Dbbt,  Default,  ob  Miscabriagb  of 

A170THEB. 

39.  Special  case.  A.  rented  a  house  of  B., 
which  he  underlet  to  C. ;  C.  was  indebted  to  B., 
and  B.  to  A.,  for  rent.  B.  sued  out  an  attach- 
ment against  C,  and  placed  the  writ  in  the 
hands  of  a  constable.  The  property  attached 
was  sold  by  order  of  the  court.  Before  the 
sale,  it  was  agreed  between  A.,  B.  and  C,  that 
C.  should  pay  A.,  and  A.  discharged  B.  The 
proceeds  of  sale  were  paid  to  the  court  by  D., 
of  whom  A  demanded  it.  -  The  money  was 
attached  by  another  creditor  of  B.,  and  A. 
brought  an  action  against  D.  Held,  that  he 
could  not  recover ;  that  the  promise  was  within 
the  statute  of  frauds.  Chadwiek  v.  Brown, 
Mor.  492. 

40.  Promiae  to  pay  the  debt  of  another.  A 
parol  promise  to  pay  a  debt  of  another  without 
consideration  is  void  under  the  statute  of 
frauds,  even  though  it  was  made  by  a  party 
who  signed  the  note  as  security  or  indorser. 
Bumpford  v.  Pureell,  4  G.  Gr.  488. 

41.  All  contracts  for  the  sale  of  lands,  or  for 
any  interest  in  or  concerning  them,  should  be  in 
writing;  hence,  an  agreement  by  B.  to  relin- 
quish a  purchase  of  lots  to  P.,  upon  condition 
that  P.  would  pay  B/s  note  to  D.,  which  was 
signed  by  P.  as  security,  should  be  in  writing. 
IHd. 

42.  A.  executed  his  promissory  note  for  a  cer- 
tain sum,  payable  at  a  certain  time,  and  about 
the  time  of  maturity  slopped  payment.  The 
amount  of  the  note  could  have  been  made  by 
attachment,  but  because  of  the  promise  of  B.  to 
pay  the  same,  the  holder  refrained  from  com- 
mencing such  action.  The  note  was  snbse 
quently  assigned  to  plaintiff.  A.  was  not  re- 
leased from  his  liability  on  the  note.  Tlie  un- 
dertaking of  B.,wae  held  to  be  that  of  a  surety, 
and  not  binding,  because  no  written  evidence 
thereof  was  made ;  that  it  was  not  a  new  and 
original  transaction  between  B.  and  the  holder  of 
the  note.     Westheimer  v.  Peacock,  3  Iowa,  538. 
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43.  Answering  for  the   debt   of   another. 

Wherea  judgment  in  rem  was  obtained  by  F. 
against  a  steamboat,  and  while  the  action  was 
pending,  and  before  judgment  was  rendered,  the 
defendants  bought  the  boat ;  and  where,  after 
the  judgment  was  recovered,  the  defendants,  in 
consideration  that  F.  would  forbear  to  sell  the 
boat  on  the  judgment,  promised  to  pay  said 
judgment,  when  requested,  within  a  reasonable 
time ;  and  where  F.  assigned  the  judgment  and 
the  claim  on  which  it  was  founded,  in  writing ; 
and  where  the  assignee  brought  an  action  in  his 
own  name  on  the  promise  of  the  defendants ; 
KM,  (1)  that  the  promise  was  not  one  to  answer 
for  the  debt,  default  or  miscarriage  of  another, 
and  was  not  within  the  statute  of  frauds.  Ba/r- 
her  V.  GhtUliam  dh  ChopHne,  5  Iowa,  510. 

44.  C3iiarantee.  Where  a  party  holds  him- 
self out  to  the  public  as  liable  for  the  redemp- 
tion of  the  bills  of  a  bank  as  a  stockholder  and 
advertises  to  redeem  the  same  at  the  counter  of 
a  bank  different  from  that  by  which  the  bills 
were  issued ;  and  where  by  such  representation 
he  gives  character,  credit  and  currency  to  the 
bills,  and  causes  them  to  be  received  by  the 
community,  the  promise,  undertaking,  or  lia- 
bility assumed  is  not  in  the  nature  of  an  as- 
sumption to  pay  the  debt  of  another,  but  is 
original  and  independent  in  its  nature,  and  it  is 
not  necessary  to  aver  that  the  promise  was  in 
writing.  TarheU  y,A.  J.  Stevens  dt  Co.,  7  Iowa, 
168. 

46.  Promise  to  indemnify.  A  promise  to  in- 
demnify one  if  he  "will  become  the  surety  of  an- 
other is  an  original  undertaking  and  not  within 
the  statute  of  frauds.  Mills  v.  Brown,  11  Iowa, 
614. 

46.  Promise  for  the  benefit  of  the  promisor. 
A  promise  to  pay  the  debt  of  another,  when 
mado  to  subserve  some  object  of  the  promisor, 
is  not  within  the  statute  of  frauds.  Ibid, 

47.  Parol  evidenoe,  other  than  that  of  the 
party  sought  to  be  charged,  is  inadmissible  to 
show  a  promise  to  answer  for  the  debt  of  an- 
other, when  the  original  debtor  remains  liable, 
or  there  is  no  novation  of  the  debt.  Sterriburg 
V.  Collanandk  IngJuimj  14  Iowa,  251. 

48.  The  court  below  was  asked  to  instruct 
the  jury  that  the  defendants  would  not  be  lia- 
ble upon  the  default,  debt  or  miscarriage  of  an- 
other, unless  such  promise  was  in  writing,  duly 
signed  by  them,  or  their  duly  authorized  agent. 


Heid,  that  as  the  instructions  omitted  the  excep- 
tion where  the  promise  is  shown  by  evidence 
of  the  party  sought  to  be  charged,  the  court  did 
not  err  in  refusing,  to  give  it.  Lyons  v.  Thomp" 
son  et  al,,  16  Iowa,  62. 

49.  Agreement  to  assume  subscription.  The 
plaintiff  averred  that  the  defendant,  being  en- 
gaged in  procuring  subscriptions  to  aid  in  the 
construction  of  a  certain  railroad,  verbally 
promised  the  plaintiff  that  if  he  would  subscribe 
a  certain  amount,  he,  the  defendant,  would,  in 
case  plaintiff  sold  his  farm  before  the  payment 
of  all  of  said  subscription,  assume  plaintiffs  ob- 
ligation, refund  to  him  the  amount  paid,  and 
pay  the  balance  himself.  Held,  that  parol  evi- 
dence was  not  admissible  to  prove  the  agree- 
ment  alleged,  in  an  action  against  defendant 
thereon.    Kauffman  v.  Ha/rtsock^  81  Iowa,  472. 

v.  Parol  Agbbbmbnt  fob  thb  Salb  of  Chat- 
tels. 

60.  Improvement  may  be  sold  by  parol  agree- 
ment. An  improvement  on  public  lands  may  be 
sold  by  a  parol  agreement,  and  is  not  an  interest 
in  lands  within  the  meaning  of  the  statute  of 
frauds.    Zickafoose  v.  Sulick,  Mor.  175. 

61.  Where  T.  agreed  to  buy  a  horse  of  J., 
and  to  pay  him  $50  in  specie  for  it  on  the  follow- 
ing Monday,  at  which  time  the  horse  was  to  be 
delivered,  and,  to  secure  the  sale,  deposited  $15 
in  bank  bills  with  J.,  which  he  subsequently 
returned  to  T.,  with  the  understanding  that,  if 
the  purchase  should  not  be  completed  within 
the  stated  time,  J.  should  be  at  liberty  to  sell 
the  horse  to  any  other  person  ;  it  was  held,  that 
as  there  was  no  written  memorandum  of  the 
agreement,  no  earnest  money  paid,  nor  delivery 
of  the  horse,  J.  could  not  recover  the  $15  which 
he  had  returned  to  T.  Jones  v.  Taylor ,  1  G.  Qr. 
434. 

62.  Delivery  at  a  future  time.  A  parol  con- 
tract to  deliver  hogs  at  a  future  day  may  be 
valid  under  the  statute  of  frauds  as  qualified  by 
section  2411  of  the  Code  of  1851.  Bennett  v. 
Ifye,  4  G.  Qr.  410. 

63.  Sale  by  agent.  Where  a  party  residing 
in  one  place  purchases  goods  of  another  residing 
at  a  different  place  through  an  agent  at  the  place 
where  the  contract  is  made,  which  goods  are  the 
property  of  the  vendor,  and  ready  for  delivery, 
to  be  forwarded  by  express,  and  paid  for  with  a 

I  secured  note  payable  in  six  months,  the  contract 
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to  be  yalid,  must  be  evidenced  bj  writing. 
Pafrtridge  v.  Wilset/,  8  Iowa,  459. 


SWAMP  ULETDB. 

1.  Efifect  of  grant.  The  act  of  congress  grant- 
ing swamp  lands  to  the  State  of  Iowa  operated 
ex  propria  vigore  to  convey  the  title  to  the  State. 
The  subsequent  selection  and  patenting  of  the 
lands  were  necessary  only  for  the  purpose  of 
fixing  their  location  and  description.  AUUon  v. 
Half  acre,  11  Iowa,  450. 

2.  Under  the  act  of  congress  of  the  28th  of 
September,  1850,  the  fee  simple  title  to  the 
swamp  lands  passed  to  the  State,  and  the  legis- 
lature may  dispose  of  the  same.  Barrett  v. 
Brooke  et  al.,  21  Iowa,  144. 

3.  UnBuxveyed  portionfl.  The  survey  of 
lands  claimed  as  swamp  lands,  under  the  grant 
of  September  28, 1850,  is  an  essential  prerequi- 
site to  the  passage  of  the  title  from  the  govern- 
ment.   Boynton  v.  MiUer  et  al.^  22  Iowa,  579. 

4.  Land  never  surveyed  or  platted  did  not 
pass  under  such  grant.  Ibid. 

6.  The  United  States  is  the  only  party  which 
can  enforce  the  trust,  coupled  with  said  grant, 
to  apply  the  funds  arising  from  the  sale  of 
swamp  lands  "  exclusively,  ae  far  ae  necessary, 
to  the  purpose  of  reclaiming  said  lands."  It 
cannot  be  enforced  on  the  application  of  a  pri- 
vate citizen.  Barrett  v.  Brooks  et  al.,  21  Iowa, 
145. 

6.  Pre-emption  of  swamp  lands.  In  order  to 
entitle  a  party  under  chapter  156,  Acts  of  1854  - 
55,  page  228,  to  a  pre-emption  right  in  swamp 
lands,  he  must  not  only  have  made  an  actual 
settlement  or  improvement  thereon,  but  the 
same  must  be  bona  fide  —  that  is,  intended  to  be 
substantial  and  permanent  in  its  character. 
Qivens  v.  Decatur  County,  9  Iowa,  278. 

7.  Sham  improvements  made  for  the  purpose 
of  acquiring  title  to  swamp  lands  without  actual 
settlement  will  not  support  a  valid  pre-emption. 
Wilson  V.  McLern^n,  20  Iowa,  30. 

8.  When  the  evidence  showed  that  the  plain- 
tiff, in  the  month  of  July,  1857,  resided  in  Leon, 
Decatur  county ;  that  he  entered  upon  a  tract 
of  swamp  land  ten  miles  distant,  and  cleared 
about  one-eighth  of  an  acre  and  raised  a  log 
house  four  or  five  rounds  high ;  that  in  August 
he  removed  with  his  family  from  Leon  to  Mus- 


catine county,  where  he  continued  to  reside; 
and  that  in  September  he  finished  this  house 
ready  for  the  roof.  Held,  that  he  did  not,  in 
good  faith,  make  such  actual  and  permanent 
improvements  upon  the  land  as  are  required. 
Qifoens  v.  Decatur  County ^  9  Iowa,  278. 

9.  Nomber   of  acres:    fldtoations:  sale  of 

pre-emption.  One  settlement  or  improvement 
cannot  be  made  available  for  more  than  one 
hundred  and  sixty  acres  in  all,  and  this  must  be 
in  one  body,  except  that  it  may  be  situate  in 
two  distinct  tracts  when  one  is  timber.  After  a 
pre-emption  is  established  by  improvements 
upon  one  tract  the  pre-emptor  may  sell  and 
convey  his  pre-emption  right  to  any  one  of  the 
tracts  embraced  in  his  pre-emption.  Wilson  v. 
McLeman,  20  Iowa,  30;  Per  Dillojt,  J., 
Wright,  J.,  concurring. 

10.  The  right  to  sell  and  dispose  of  a  pre- 
emption claim,  as  given  by  statute,  does  not  ex- 
tend to  sales  of  distinct  portions  of  such  claim 
upon  which  no  improvements  have  been  made, 
such  sale  confers  no  right  whatever  upon  the 
purchaser,  except  as  it  relieves  the  land  from 
the  prior  pre-emption.  He  may,  however,  sell 
his  pre-emption  claim  entire,  and  transfer  his 
improvements  and  possession  to  the  purclia<?er, 
who  will  thereby  become  invested  with  all  the 
right  of  an  original  pre-emptor.  Wilson  v. 
McLeman,  20  Iowa,  80 ;  Per  Cole,  J.,  Lowe,  Ch. 
J.,  concurring. 

11.  How  applications  should  be  heard :  evi- 
dence. Applications  for  the  pre-emption  of 
swamp  lands,  under  chapter  156  of  the  Laws  of 
1855,  must  be  heard  and  determined  upon  proof 
other  than  the  applicant's  affidavit.  Qivens  v. 
Decatur  County,  9  Iowa,  278. 

12.  Character  of  pre-emption  right:  personal 
property.  Where  the  intestate  had  established 
his  right  to  pre-empt  a  lot  in  the  city  of  Dubu- 
que, under  the  acts  of  congress  of  July  2, 1836, 
and  March  8, 1837,but  had  no  money,  nor  obtained 
a  duplicate  receipt  or  other  evidence  of  title  to 
the  property,  it  was  held  that  he  was  not  inves- 
ted with  an  inheritable  estate,  and  that  his  ad- 
ministrator had  power  to  sell  and  convey  the 
same  as  personalty.  Bowers  et  al.  v.  Keeseker, 
14  Iowa,  301. 

13.  may  be  divested  on  the  ground  of 

fraud:  pre-emption  title.  A  court  of  equity 
should  divest  a  pre-emptor  of  public  lands  of 
his  title  on  the  ground  of  fraud  in  the  pre-emp- 
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tion,  after  such  pre-emption  has  been  recog- 
nized bj  the  proper  land  officers  of  the  United 
States,  only  in  a  clear  case.  Atkins  v.  Fattlk- 
ner,  11  Iowa,  826. 

14k  When  two  certificates  of  pre-emption  of 
the  same  tract  of  swamp  lands  have  been  issued 
to  different  persons,  a  court  of  equity  will  cancel 
the  one  obtained  by  fraud,  mistiike  or  erroneous 
proceedings.     Colvin  v.  McGctaky,  9  Iowa,  585. 

16.  The  district  court  has  jurisdiction  to  set 
aside  a  certificate  of  pre-emption  granted  under 
the  act  of  January  25, 1855  (Acts  1865,  p.  ^28), 
where  the  same  was  obtained  by  fraud.  Roge^t 
V.  VasSt  6  Iowa,  405.  * 

16.  Where  a  certificate  has  been  thus  ob- 
tained, and  another  party  in  good  faith  complies 
with  the  law,  a  bill  will  lie  at  his  instance  to  set 
aside  such  certificate,  although  the  complainant 
made  his  improvements  after  the  certificate  was 
allowed.  Ibid.  In  such  cases,  it  is  not  necessary 
to  make  the  county  judge  a  party  to  the  bill. 
Ibid. 

17.  In  a  bill  in  equity  brought  by  a  party 
who  has  proved  a  pre-emption  right  in  swamp 
land,  and  obtained  a  certificate  tjiereof  from  the 
county  judge,  to  set  aside  a  subsequent  certificate 
granted  to  the  defendant  upon  the  sane  land,  it 
is  not  necessary  to  allege  the  facts  necessary  to 
constitute  a  valid  pre-emption  right  in  the  plain- 
tiff. It  is  sufficient  to  aver  that  a  pre-emption 
right  has  been  adjudged  to  the  plaintiff,  and 
that  he  has  received  a  certificate  therefor.  Col- 
vin V.  McCasky,  9  Iowa,  885. 

18.  In  such  bill  it  is  not  necessary  to  aver 
that  there  was  no  other  claimant  of  the  pre- 
emption right,  and  no  contest  as  to  such  right 
before  the  county  judge.  Ibid, 

19.  Construction  of  levees.  Under  section 
986,  Revision  of  1860,  the  construction  of  a  levee 
through  private  property  for  the  purpose  of 
draining  swamp  lands,  should  be  enjoined  upon 
the  application  of  the  proper  party,  until  just 
compensation  for  the  damages  which  the  owner 
or  owners  will  sustain  thereby  has  been  ascer- 
tained and  paid  in  the  manner  required  by  law. 
Morton  v.  Hoyt  etal.,  11  Iowa,  496. 

20.  Iiegislative  history.  The  Federal  and 
State  legislative  history  of  the  swamp  land  and 
railroad  grants,  stated  and  discussed.  Ifh'emont 
County  V.  The  Burlington  d  Missouri  River  B. 
B,  Co.;  MiUs  Couniy  v.  The  Burlington  dh  Mis. 
sauH  Bwer  B.  B.  Co.,  22  Iowa,  91. 
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21.  Investment  of  title  in  the  State.  The 
meaning  and  intent  of  the  act  of  congress  of 
March  8,  1857,  confirming  and  ■  approving  the 
selections  of  swamp  lands  that  had  been  made 
and  reported  to  the  commissioner  of  the  general 
land-office,  so  far  as  the  same  remained  vacant 
^and  unappropriated,  and  directing  the  certifica- 
tion of  the  same  to  the  States,  was  to  vest  abso- 
lutely in  the  several  States  the  title  to  such  of 
their  swamp  and  overflowed  lands,  whether  act- 
ually so  or  not,. as  had  before  that  time  been  so 
listed  jand  reported.  Ibid, 
.  2SU  hk  JPnmont  and  JMEiUa  countieB.  The 
41tl^ioXthe  STvamp  and  overflowed  lands  in  Fre 
mont  and  Mills  counties  (granted  to  the  State, 
act  of  congress,  September  28, 1850),  remaining 
vacant  and  unappropriated,that  had  been  selected 
and  reported  to  the  commissioner  of  the  general 
land-office,  was,  by  the  act  of  congress  of  March 
8, 1857,  immediately  vested  in  the  State.  Ibid. 

23.  Right  to  oartifioation.  The  right  of  the 
State  to  then  demand  their  certification  became 
perfect,  and  this  right  is  equivalent  to  the  title. 
Ibid. 

24.  Railroad  land  grant  The  act  of  congress, 
approved  May  15,  1856,  granting  lands  to  the 
State  of  Iowa  in  alternative  sections  to  aid  in 
the  construction  of  certain  railroads  in  said  State, 
having  reserved  from  its  operation  all  lands  that 
had  been  before  appropriated  for  any  other  pur- 
pose whatsoever,  or  which  should  have  been 
granted  when  the  lines  of  said  roads  should  be 
definitely  fixed,  did  not  disturb  or  affect  the 
title  to  the  swamp  and  overflowed  lands  in  Fre- 
mont and  Mills  counties  that  had  been  confirmed 
to  the  State  prior  to  the  time  when  the  final 
location  of  the  line  of  the  Burlington  and  Mis- 
souri River  railroad  was  definitely  determined. 
Ibid. 

25.  Oertifioation  void.  The  act  of  the  com- 
missioner of  the  general  land-office,  of  March  25, 
1862,  certifying  these  lands  to  the  Burlington 
and  Missouri  River  Railroad  Company,  being  In 
coDtraventlon  of  the  vested  rights  of  the  count- 
ies, was  ineffectual  and  void ;  and  tlie  same  may 
be  inquired  into  and  so  declared  by  the  courts. 
Ibid, 

26.  Appropriation  of  for  railroads.  In  sub- 
mitting to  the  people  of  a  county  the  question 
of  appropriating  swamp  lands  for  the  construc- 
tion of  railroads,  it  is  not  necessary,  under  Re- 
vision, section  986,  and  chapter  77,  Laws  1862, 
that  the  contract  for  the  conveyance  of  said 


lOftO 


SWAMP  LANDS  —  SUBSCRIPTION  PAPER. 


For  Construction  of  Bridges — Contract  of  Countj  with  Agent  for  Selection  of  Swamp  Lands. 


lands  be  submitted  witli  the  question,  Pwrk$ 
▼.  Tlie  JatM  Central  BaUroad  Go,,  24  Iowa,  188. 

27. for  coostmotioii  of  bridges.  The  leg- 
islature has  granted  the  swamp  lands  of  the 
State  to  the  seyeral  counties  in  which  thej  are 
situated,  and  has  granted  to  them  the  power  to 
use  the  swamp-land  f  ands  to  aid  in  the  erection 
of  public  bridges,  upon  a  vote  of  the  people 
being  first  had.  Barrett  t.  Brooke  et  al,^  21 
Iowa,  145 ;  BeU  v.  Favtch,  Ibid.  119. 

28. of  county  buildings.   As  to  the  right 

to  appropriate  the  proceeds  of  swamp  lands  in 
the  erection  of  county  buildings,  etc,  under  the 
act  of  January  25, 1855  (chap.  110,  p.  173,  of  the 
Laws  of  1855),  see  The  State  y.  Napier,  County 
Judge,  7  Iowa,  425. 

29.  Rights  of  purchaser.  A  citizen  who  has 
made  a  purchase  of  swamp  lands  of  a  county, 
granted  to  the  State  by  act  of  congress,  approved 
September  28, 1850,  and  by  the  State  granted  to 
the  counties,  cannot  maintain  an  action  against 
the  county  upon  the  ground  that  it  has  failed 
to  apply  the  proceeds  arising  from  its  swamp 
lands  to  the  draining  and  reclaiming  of  the 
same,  and  that  it  has  appropriated  them  to  other 
purposes.  The  enforcement  of  the  trust  charged 
by  the  United  States  as  donor  upon  these  lands 
belongs  to  it,  and  if  it  is  satisfied  with  the  dis- 
position which  the  State  has  made  or  authorized, 
the  individual  citizen  cannot  complain.  Keltner 
V.  Story  County,  28  Iowa,  35. 

30.  Contract  of  county  with  agent  for  selco, 
tion  of  swamp  lands.  The  board  of  supervi- 
sors of  a  county  may  employ  an  agent,  and  are 
liable  to  him,  for  the  homework  In  the  selec- 
tion of  swamp  lands ;  but  they  cannot  bind  the 
county  for  his  services  in  securing  the  allowance 
of  the  county's  claim  from  the  federal  authori- 
ties at  Washington,  which  can  be  done  only  by 
a  State  agent,  or  by  one  specially  appointed  by 
the  governor,  under  chapter  160,  Laws  of  1862. 
Baker  v.  WaeJiington  County,  26  Iowa,  148. 

31.  The  plaintiffs  bound  themselves  to 
select  and  plat  the  swamp  lands  of  a  certain 
county,  for  which  it  was  agreed  on  the  part  of 
the  county  that  they  should  be  paid  as  follows : 
"  Five  per  cent  of  the  proceeds  of  said  swamp 
lands,  viz.,  five  per  cent  on  what  lands  have 
sold  for,  and  what  said  lands  do  sell  for,  as  fol- 
lows :  '*  One  hundred  dollars  in  cash  as  soon  as 
said  work  is  completed,  and  the  remainder  out 
of  the  first  money  $  and  government  scrip  there  is 
realized  by  said  county  for  said  lands.*'    Held, 


that  an  executory  contract  for  the  sale  of  the 
lands  did  not  render  the  county  liable  under  the 
contract,  in  such  sense  that  an  action  could  be 
maintained  for  the  compensation  stipulated. 
Stamford  et  al,  v.  Oreen  County,  18  Iowa,  218. 

32.  The  several  counties  of  the  State  may 
legitimately  ineur  expenses  for  the  selection  of 
swamp  lands  within  their  limits,  and  the  making 
of  the  necessary  lists  and  proof,  and  depositing 
the  same  in  the  ofilces  of  the  register  of  the 
State  land  office  and  the  surveyor-generaL 
Webster  County  v.  Ihylor,  19  Iowa,  117. 


8TAT  OF  EXSOUnON. 

See  ExECUTiOK. 


STEAMBOATS. 
See  Boats  and  Vbsselb. 


STREET, 


See  Bbidgbs  ;  Dedication  ;  Highways  ;   M'O- 
NicrPAL  Corporations. 
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See  Constitutional  Law  ;  County. 


SXTBROOATION. 


See  Fraud  ;  Principal  and  Surbty. 


SITBBORIPTION  PAPER. 

1,  A  subscription  paper  for  improve- 
ments in  a  street  will  hold  the  parties  to  it,  as 
to  a  promissory  note.  Where  the  payee  indor- 
ses the  paper  over  in  part  payment  for  the  im- 
provement, he  will  be  held  as  indorser,  and  as 
guarantor  of  the  genuineness  of  the  signatures. 
McCorwMck  v.  Recce,  8  G.  Gr.  591. 

2.  In  an  action  by  the  indorsee  against  the 
indorser,  on  such  a  paper,  which  "  promises  to 
pay  as  the  work  progresses,"  evidence  offered 
by  the  defendant  that  the  work  contemplated  by 
the  paper  was  not  finished,  nor  sufficiently  well 
done,  is  inadmissible.  lUd. 
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3.  SobiCKlption  to  railroad  oompany.    In  an 

action  upon  a  aubscription  to  the  stock  of  a 
railroad  company,  the  Bubscriptlon  book  into 
which  the  names  and  subscriptions  of  the  de- 
fendant and  other  subscribers  were  tran- 
scribed from  a  memorandum  or  paper  on  which 
they  were  originallj  written,  at  a  meeting  held 
for  the  purpose  of  procuring  subscriptions,  is 
admissible  in  evidence  without  accounting  for 
the  loss  or  absence  of  the  memorandum,  when 
it  appears  that  the  person  soliciting  the  sub- 
scription was  empowered,  by  the  authority  con- 
ferred at  the  meeting,  to  thus  transcribe  the 
subscriptions.  Tlu  Iowa  d  Minnmfta  E.  J?. 
Co.  Y.Ferkins,2S  Iowa,  281. 

4.  Nor  would  the  objection,  in  such  case, 
that  the  original  memorandum  or  x>aper  was  not 
stamped  be  available  to  exclude  the  subscrip- 
tion book,  U  being  properly  stamped.  Ibid. 

6.  —  fraud.  In  an  action  to  recover  for 
an  amount  sabscribed  by  defendant  to  aid  in 
the  construction  of  a  railroad,  wherein  a  failure 
of  consideration,  and  fraud,  in  obtaining  the  sub- 
scription is  pleaded  by  the  defendant,  the  dec- 
larations of  a  person  made  at  the  meeting 
where  the  subscription  was  made,  who  is  not 
shown  to  have  been  authorized  to  speak  for  the 
company  or  those  representing  it,  are  not  admis- 
sible. Mr^  N(Uumat  Bank  of  Cedar  Rapids  ▼. 
HuTford  <6  Broth&r,  29  Iowa,  579. 

6.  Substantial  oompUanoe.  Where  a  person 
agreed  in  writing  to  pay  a  railroad  company  a 
certain  sum,  to  aid  in  the  construction  of  its 
road,  on  condition,  or  when,  the  company  should 
build  a  depot  and  open  its  road  to  a  point  within 
one  mile  of  the  post-office  of  a  certain  town,  it 
was  held^  in  an  action  on  the  agreement,  that 
the  building  of  a  side  track,  which  was  operated 
as  such,  and  a  depot  at  a  point  within  the  dis- 
tance named,  was  a  substantial  compliance  of 
the  contract  on  the  part  of  the  company,  although 
the  main  track  of  the  road  was  not,  nor  was  the 
whole  of  the  depot,  within  the  mile.  Cedar 
Fails  and  Minnesota  B.  B.  Co.  v.  Bieh,  88  Iowa, 
115. 

7. It  was  also   hM  that  the  distance 

mentioned  in  the  contract  should  be  measured 
by  a  direct  line,  rather  than  by  the  nearest 
traveled  route.  Ibid. 

8.  Bvldenoe  to  show  oompllanoe.  In  an 
action  on  a  subscription  to  a  railroad  company 
parol  evidence  is  admissible,  for  the  purpose 
of  establishing  a  compliance  with  conditions  by 


the  company,  to  show  that  the  contract  for 
grading  was  let,  and  that  a  certain  town  ws« 
made  a  point  on  said  road  prior  to  the  com- 
mencement of  the  salt.  The  objection  that 
such  testimony  is  secondary  and  inadmissible, 
for  the  reason  that  the  contract  and  survey 
themselves  are  the  best  evidence,  does  not 
apply.  8t.  Louis  db  Cedar  Bapids  B.  B.  Co.  v. 
EaJeins,  80  Iowa,  278. 

9.  Parol  representations  no  defense.  Con- 
temporaneous parol  representations  cannot  be 
set  up  as  a  defense  to  an  action  on  a  contract  of 
subscription  to  the  stock  of  a  railroad  company, 
when  it  is  not  shown  that  they  were  omitted  as 
conditions  in  the  written  contract  by  some  fraud 
of  the  plaintiff,  or  by  accident  or  mistake. 
Jack  V.  Naber;  The  Cedar  Bapids  dh  Missouri 
Biver  B.  B.  Co.  v.  WiUets;  The  Sams  v.  Bke,  15 
Iowa,  450;  following,  Oelpeke^  Window  db  Co. 
V.  Blake,  id.  887. 

See,  further,  Ck)BFOiULTiON8. 


SUBSTITUTION  OF  PARTDSS. 

See  Plsading  ;  Practigb  ;  Pabtibb. 


SUNDAY. 


1.  Sunday  is  dies  non  juridieus.  And  judi- 
cial acts,  such  as  receiving  a  verdict  or  render- 
ing a  judgment,  done  on  Sunday,  are  void,  un- 
less expressly  authorized  by  statute.  Davis  v. 
Fish,  I  Qr.  406. 

2.  Rendition  of  Judgment  on.  To  avoid  a 
judgment  regular  on  its  face,  on  the  ground 
that  it  was  rendered  after  midnight  on  Satur- 
day, the  evidence  should  establish  beyond  the 
doubt  naturally  arising  from  the  difficulty  of 
determining  the  precise  time  of  a  particular 
transaction  that  it  was  thus  rendered.  Bishop  v. 
Carter,  Sheriff,  et  al.,  29  Iowa,  165. 

See,  further,  CkiNTBACrs ;  Jury  and  Verdict  ; 

Judgment. 


SUPRBMB  OOURT. 

See  Courts. 


SURETY. 


See  Principal  and  Surety. 
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See  BouKDABT  ;  Gokyetancs  ;  Evidrncb  ; 

Grakt. 


TAZB8  AND  TAX  SALES. 

I.  In  Genbral. 
IL  What  IB  Taxable. 
IIL  What  is  not  Taxable. 
rv.  The  Libting  and  Abbsbsment. 
V.  The  Collection. 

VI.  Remedibb  for  Illegal  or  Incorrect 
Abbebbhentb,  and  for  the  Recov- 
ery of  Money  Paid. 
VIL  The  Tax  Sale. 
a,ingmeral. 
6.  WhenfxUid. 
c.  When  invalid. 
Vin.  The  Tax  Deed. 
IX.  Limitation  of  Attack  on  Bale  and 

Deed. 
X.  Redemption. 

a.  Who  may  redeem. 

b.  Within  wliat  time. 

c.  How  affected:  the  amount  to  he  paid, 

to  whom,  etc, 

d.  Other  matters  respecting  such  re- 

demption, 
XL  Municipal  Corporationb. 

XIL  FORECLOBURE   OF    TiTLB   UNDER    CODE 
OF  1851. 


I.  In  General. 

1.  Oonstitutional  power  of  taxation.  Ab  to 
the  constitutional  power  of  taxation.  Bee  gener- 
ally,  CONBTITUTIONAL    AND    STATUTORY   LaW, 

sab-title  Legiblatiye  Power,  "i.  Taxation" 
vol.  I,  p.  191 ;  also  title  County,  sub-title  Power 
to  Aid  and  to  Subbcribb  to  the  Capital 
Stock  of  Railroad  and  other  Companibb, 
vol.  I,  p.  273. 

2.  Taxation  in  aid  of  railroada.  As  to  taxa^ 
tion  in  aid  of  railroads,  see  references  in  last 
section. 

3.  Oonrse  of  Judicial  decision:  prior  to  the 
Revision  of  1860.  The  following  cases  repre- 
sent the  course  of  judicial  decisions  in  this  State 
respecting  taxes  and  tax  titles,  prior  to  the  Re- 
vision of  1860 :  Jmie  v.  The  State,  1  G.  Gr.  325 
(A.  D.  1848);  TUeh  v.  Casey,  2  Ibid.  800  (1849): 


Scott  V.  Babeock,  8  Ibid.  188  (1851),  overruling 
Noble  V.  The  Staie,  supra;  Ament  v.  Humphrey, 
8  Ibid.  255  (1851) ;  Brdbst  v.  Th(mpsm,  4  Ibid. 
185  (1853) ;  Partridge  v.  Corkey,  Ibid.  383  (1854) ; 
Lot  two  V.  Swetland,  Ibid.  465  (1854).    Followed 
in  Byington  v.  Crosthwait,  1  Iowa,  148  (1855) ; 
and  in  Carr  v.  Kapp.  3  Ibid.  80  (1856) ;  WilUams 
V.  Gleason,  5  Ibid.  284  (1857) ;  BleidomY.  Abel,  6 
Ibid.  5  (1858) ;  Oaylord  v.  Scarf,  Ibid.  179  (1858) ; 
McOahan  v.  Carr,  6  Ibid.  831  (1868);  Byington 
V,  Bookwalter,  7  Ibid.  512  (1859) ;  Morford  v. 
Unger,  8  Ibid.  82  (1859),  respecting  the  taxing 
of  suburban  property  bj  a  municipal  corpora- 
tion, followed  or  approved  in  cases  cited  in  sec- 
tion 89  of  title  Municipal  Corporations,  anU, 
p.  781 ;  Gaines  v.  B(M,  8  Iowa,  198  (1859) ;  Hig- 
gins  V.  Reed,  Ibid.  298  (1859) ;  The  County  of 
Louisa  V.  Davidson,  Ibid.  517  (1859) :  Gorbin  v. 
The  City  of  Davenport,  9  Ibid.  239  (1859) ;  Fuller 
V.  The  Unknown  Owners,  etc.,  Ibid.  430  (1850); 
Xooihaker  v.  Moore,  Ibid,  468  (1859);  Byington 
V.  Ryder,  Ibid.  566  (ia59) ;  The  Des  Moines  K. 
dt  R.  Co.  V.  County  of  Polk,  10  Ibid.  1  (1859); 
Raybum  v.  Kuhl,  Ibid.  92  (1859) ;  Tunis  y.  With, 
row,  Ibid.  305  (1860) ;   Traer  v.  FUkins,  Ibid. 
563 ;  Byington  v.  AUen,  11  Ibid.  3  (1860) ;  The 
State  ex  rel.  Bissel  v.  Stewart,  1  bid.  251  (1880)  ; 
Crosthwait  v.  Byington,  Ibid.  532  (1861) ;  Satids 
V.  The  County  ofAdmns,  Ibid.  577  (1861) ;  Town 
of  McGreggor  v.  The  Branch  of  the  State  Bank, 
12  Ibid.  79  (1861) ;  Tlve  StaU  ex  rel.  Dox  v.  TJte 
County  Judge,  Ibid.  237  (1861) ;  Clark,  Dodge  S 
Co.  V.  The  City  of  Davenport,  Ibid.  335  (1861); 
Snyder  v.  Wamptoii,  Ibid.  409  (1861) ;  Byington 
V.  Wood,  Ibid.  479  (1861) ;  HawUy  v.  Hoops,  Ibid. 
506  (1861);  Taxton  v.  McCosh,  Ibid.  527  (1861); 
TaUman  v.  The  Treasurer  of  Butler  County, 
Ibid.  531  (1861);  Stockdale  v.  The  Treasurer  of 
Webster  County,  Vaid.  536  (1861);  The  City  of 
DavenpoH  y.  The  M.  <&  M.  R.  R.  Co.,  Ibid.  589 
(1861). 

4.  Where  it  is  sought  to  divest  the  title  to  real 
estate,  on  account  of  the  non-payment  of  taxes, 
a  strict  compliance  with  the  law  is  essential. 
Gaylord  v.  Scarff,  6  Iowa,  179;  McGahan  v. 
Carr,  Ibid.  331 ;  Scott  v.  Babcoek,  3  G.  Gr.  138. 
6.  There  can  be  no  presumption  in  favor  of 
the  proceedings  of  officers,  in  order  to  sustain 
a  tax  title.  Greene,  J.,  contra.  Scott  v.  Bab- 
cock,  supra. 

6.  under  Revision  of  1860.  The  fol- 
lowing are  the  important  cases  respecting  tax 
Bales  and  title?   under  the   Revision  of  1860: 
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AUen  V.  ArrMirong,  16  Iowa,  508;  ChUd$  v. 
Bhcioers,  18  Ibid.  261 ;  Boardman  v.  Boumey  20 
Ibid.  184 ;  Burton  v.  Hinbager,  ;  Mul- 

ligan V.  Hintrag&r,  18  Ibid.  848;  Ommm  v. 
Cutting y  22  Ibid.  411;  McNama/ra  v.  ^jrt««, 
Ibid.  246 ;  Ham  v.  ifi«<w,  20  Ibid.  450 ;  Cor- 
Hn  V.  HiU,  21  Ibid.  70 ;  Mclnwey  v.  i2<5ed,  23 
^  Ibid.  410 ;  MTdey  v.  Brown,  22  Ibid.  588 ;  Stewart 
V.  C7orW7i,  25  Ibid.  144 ;  EldHdge  v.  JSTwA^?;,  27 
Ibid.  160;  Ferguson  v.  Heath,  2\  Ibid.  488; 
.Byam  y.  Cook,  Ibid.  892;  Negus  v.  Tancey  d: 
Smith,  22  Ibid.  57;  Bolinger  v.  j5<;;id^<on,  23 
Ibid.  165;  CuW  v.TTatson,  25  Ibid.  85;  Harper 
▼.  Seoston,  22  Ibid.  442;  Fa^(^  v.  Berger,  25 
Ibid.  456 ;  JfiW^  v.  (?repr^,  26  Ibid.  75 ;  Hurley 
V.  Street,  29  Ibid.  429;  CorW/i  v.  Be  Wolf,  25 
Ibid,  124;  Fare  v.  TJiompson,  29  Ibid.  65;  Jtfe- 
(7r«<zdy  v.  Saxton  db  Son,  29  Ibid.  856 ;  Parker  v. 
Sexton,  Ibid.  421 ;  Johnson y.  Chase,SO  Ibid.  802 ; 
Powers  V.  Fuller,  Ibid.  476 ;  G^ray  v.  (7o<w,  Ibid. 
586;  Hurley  v.  Powdl,  Levy  <fc  Co.,  81  Ibid.  64; 
Xerwer  v.  ^iZ«/i,  Ibid.  578 ;  Preston  v.  Fan  Gf(?r- 
<to».  Ibid.  250;  Eima  v.  Ccwan,  Ibid.  126 ;  Buck 
ley  V.  Callanan,  32  Ibid.  461 ;  Henderson  v.  Oliver, 
Ibid.  512 ;  2^(?97UM  v.  ^m;A;^,  Ibid.  71 ;  Rhodes 
V.  Sexton  &  Son,  88  Ibid.  540;  CorUn  Y,Wood- 
bine,  Ibid.  297 ;  Love  v.  TT^^cA,  Ibid.  142 ;  Doug- 
lass v.  TuUock,  84  Ibid.  262 ;  Jacobs  v.  Porter, 
Ibid.  841 ;  iS^oAi  v.  i?(wa^  Ibid.  475.* 

7.  General  rule.  Property  can  be  taxed  only 
when  aut)iorized  by  the  law-making  power,  and 
then  only  in  the  manner  preecHbed.  TaUman 
V.  The  treasurer  of  Butler  County, 12  Iowa,  581. 

8.  Right  to  exemption  must  be  dear.  If 
property  which  the  legislature  has  declared  to 

,  be  liable  to  taxation  is  to  be  exempted  from 
bearing  its  due  proportion  of  the  public  burden, 
the  exemption  must  rest  on  some  clear  and  just 
ground ;  and  courts  are  not  justified  in  indulg- 
ing in  nice  distinctions  to  defeat  the  legislative 
will.    Morseman  v.  TounHn  et  al.,  27  Iowa,  850. 

9.  Extent  of  legislative  power.  The  legis- 
lature cannot  lawfully  interfere  with  private 
property,  except  in  the  following  cases:  1.  It 
may  authorize  it  to  be  forfeited  for  crime,  or 
sold  for  the  owner's  debts  judicially  established, 

*  By  the  Revision  of  1860,  chapter  45  (Code  of  1873, 
ohap.  I  of  title  VI,  p.  ISSS)  a  radical  change  was 
wrought  In  respect  to  tax  sales  and  tax  titles,  com- 
■pletely  changliig  the  burden  of  proof  as  it  stood 
under  the  general  law,  providing  that  the  tax  deed 
should  be  conclusive  evidence  of  the  reaularity  of  all 
prior  proceedings,'  and  •prima  fade  evidence  of  the 
fact  ox  assessment,  levy,  non-payment  of  taxes  and 
sale. 


or  in  pursuance  of  judicial  proceedings ;  2.  It 
may  take  it  for  public  use  under  the  power  of  em- 
inent domain,  on  condition  of  just  compensation 
being  made  in  maney.  For  any  private  use  the 
legislature  cannot  touch  the  property  of  the  cit- 
izen, even  if  it  does  make  compensation ;  3.  It 
may,  under  peculiar  circumstances,  condemn  it 
under  the  police  power,  when  the  property,  or  its 
use,  or  situation,  is  such  as  to  endanger  the 
public  health,  welfare  or  safety ;  4.  It  may  be 
taken  by  virtue  of  the  taxing  power.  Hanson 
V.  Vernon,  27  Iowa,  28. 

10.  The  taxing  power.  The  taxing  power  of 
the  State  invested  in  the  legislature  is  the  au- 
thority to  levy  and  collect  taxes,  and  assesB- 
ments  in  the  nature  of  taxes.  Ibid. 

11.  What  taxes  are.  Taxes  are  burdens  or 
charges  imposed  by  the  legislature  upon  pep* 
sons  or  property  to  raise  money  for  public  pur- 
poses, or  to  accomplish  some  governmental  end. 
A  public  governmental  use  or  purpose  is  essen- 
tial to  a  valid  t«x.  Ibid. 

12.  It  is  the  circumstance  that  taxes  are  con- 
tributions demanded  for  the  ui^  of  the  govern- 
ment, and  not  for  private  uses,  that  confers  upon 
the  power  to  tax  its  peculiar  character;  and 
were  it  not  for  this  consideration,  the  severe 
and  stringent  laws  authorizing,  without  judicial 
proceedings  or  personal  notice,  the  sale  of  prop- 
erty for  delinquent  taxes,  would  be  condemned 
as  despotic,  and  infringements  of  constitutional 
rights.  Ihid. 

13.  Limitations  on  the  taxing  power.  While 
there  is  no  limit  upon  the  taxing  power  when 
exercised  for  a  proper  governmental  purpose, 
yet  the  question  as  to  what  is  such  a  purpose  is 
subject  to  revision  by  the  courts.  Ibid. 

14.  Judicial  power.  While  the  authority  to 
determine  what  is  or  is  not  a  public  purpose  is 
in  the  legislative  department,  yet  this  power- is 
not  without  limit,  and  the  courts,  when  appealed 
to,  may  rightfully  determine  whether,  in  the 
particular  case,  the  burden  imposed  is  for  a 
public  or  private  purpose.  Ibid. 

16.  Due  process  of  law.  The  taking  of  prop- 
erty in  the  due  and  valid  exercise  of  the  taxing 
power  which  inherently  resides  in  every  govern- 
ment does  not  deprive  the  owner  of  it  '*  without 
due  process  of  law,"  in  the  meaning  of  section 
nine  of  the  bill  of  rights.  AUen  v.  Armstrong, 
16  Iowa,  508. 

16.  There  are  indispensible  requisites  of  the 
power  of  taxation  which  must  be  observed  to 
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deprive  the  owner  of  his  title  and  transfer  it  to 
another ;  but  minor  matters  relating  to  the  mode 
or  manner  of  exerdsing  the  power  may  be  dis- 
pensed with.  Ibid, 

17.  For  current  year,  when  a  Uen:  statate 
constnied.  On  July  9,  1867,  plaintiff  and  de- 
fendant entered  into  a  written  agreement, 
whereby  defendant  undertook  to  convey  to 
plaintiff  a  certain  lot  by  deed  of  warranty  on 
November  1,  following.  Accordingly,  the  deed, 
with  the  usual  covenants  against  incumbrances, 
was  executed  and  delivered  on  November  1, 
1867.  Jldd,  that,  under  chapter  110,  Laws  of 
1863,  the  vtodee  and  not  the  vendor  was  liable 
for  the  taxes  of  1867  on  the  lot.  Saekett  v.  Osbam, 
26  Iowa,  146. 

18. (^nveyanoe  of  property  before  No* 

▼ember.  It  seems  that  the  statute  (chap.  110, 
Laws  of  1862)  providing  that  as  between  vendor 
and  vendee  of  real  estate,  taxes  thf^reon  shall 
operate  as  a  lien  only  from  and  after  the  1st  of 
November,  does  not  exempt  the  vendor  from 
personal  liability  to  the  county  for  taxes  levied 
on  land,  though  he  may  have  conveyed  it  prior 
to  the  date  named  in  said  statute.  At  all  events, 
this  would  be  so,  where  the  vendor  conveyed 
only  a  part  of  the  property,  the  collector  having 
no  power  to  apportion  the  tax  to  the  different 
owners.    Shaw  v.  Orr,  30  Iowa,  355. 

19.  Payment  of  taxes.  The  payment  of  taxes 
may  be  proved  by  oral  evidence  as  well  as  by 
the  receipt  or  books  of  the  collector.  Section 
75,  chapter  152,  Laws  of  the  seventh  General 
Assembly,  is  not  inconsistent  with  this  rule. 
Adams  v.  Beale  et  ux,,  19  Iowa,  61. 

20.  Bntry  of  payment :  effect  oL  Where  a 
county  treasurer,  upon  the  order  of  one  claim- 
ing an  interest  in  certain  lands,  made  out  re- 
ceipt of  payment  of  the  taxes  thereon,  and  en- 
tered in  his  books  that  such  taxes  were  "paid" 
held,  that  such  entry  did  not  discharge  the  taxes : 
that  only  those  misled  by  the  books  or  who 
acted  upon  the  faith  of  their  contents,  could  in 
equity  claim  to  be  prejudiced  thereby ;  and  that 
the  owner  could  not  enjoin  the  treasurer  from 
subjecting  said  lands  to  said  taxes,  unless  it  ap- 
pears that  the  owner  advanced  his  means  or 
acted  upon  the  belief  that  said  taxes  had  been 
paid.    Ambler  v.  Clayton  et  al.,  23  Iowa,  178. 

21.  Interest  on  taxes.  Tlie  revenue  law  ap- 
proved April  8, 1860)  did  not,  either  expressly 
or  by  implication,  relinquish  the  interest  accrued 
and  accruing  on  taxes  levied  under  prior  laws. 


It  does  provide  for  the  collection  of  the  same. 
The  State  of  loiMexrel,  Bis^eUr.  Stewtrt,  Treas- 
urer and  Collector,  11  Iowa,  251. 

22.  Property  of  railroad  oompeniea.  The 
interest  represented  by  the  shares  of  stock  in  a 
railroad  company  organised  under  the  laws  of 
this  State,  is  within  the  jurisdiction  of  the 
State,  even  when  the  owners  thereof  are  non- 
residents ;  and  the  provisions  in  section  462  ot 
the  Code  of  1851,  and  section  7,  chapter  152  of 
the  Laws  of  1858,  for  taxing  the  shares  of  non> 
resident  stockholders  of  railroad  companies  in 
this  State,  are  valid  as  within  the  scope  of  leg- 
islative power.  FoiXton  v.  Mackosh,  12  Iowa,  527. 

23.  Under  section  462,  Code  of  1851,  and  sec- 
tion 7,  chapter  162,  Laws  of  1858,  the  property 
of  railroad  companies  was  only  taxable  for  State 
and  county  purposes  through  the  shares  of  the 
stockholders.  Iowa  HomesUad  Co.  v.  Webster- 
County,  21  Iowa,  221 ;  The  City  ofDatenport  v. 
77te  M.diM.  E,  R.  Co.,  12  Ibid.  689. 

24.  Chapter  152,  Laws  of  1858,  except  for  as- 
sessments, equalization  and  levy  of  the  taxes 
for  1860,  was  repealed  by  article  1,  chapter  45,. 
Revision  1860,  under  which  latter  statute  the 
levy  of  taxes  for  1861  should  be  made.  Ibid. 

26.  The  decision  in  the  case  of  Iowa  Hofne- 
stead  Co.  v.  Webster  County,  is  followed  and  ap> 
proved  in  The  Dubuque  dk  Sioux  City  E.  E,  Co, 
V.  Webster  County,  21  Iowa,  235. 

26.  The  act  of  April  8, 1862,  was  not  appli- 
cable to  the  assessment  for  that  year;  and  it 
only  applied  in  any  year  to  the  taxes  assessed 
on  other  than  the  track,  rolling  stock  and  neces- 
sary building^.  All  other  property  should  be 
taxed  in  the  counties  in  which  it  is  situated 
and  like  the  property  of  individuals.  Ibid. 

27.  Nature  of  tax  title.  Semble,  that  under 
the  provisions  of  our  statute,  the  title  derived 
at  a  tax  sale  is  not  a  derivaiite  one.  and,  as  such 
subject,  on  the  one  hand,  to  incumbrances  and 
equities  existing  against  the  former  owner,  and,, 
on  the  other,  clothed  with  rights  and  equities 
held  by  him  against  third  persons,  but  a  new 
and  independent  title  derived  from  the  sover 
eign  power  under  which  the  tax  is  levied,  para- 
mount to  all  previous  interests,  and  freed  from 
all  incumbrancer,  except  in  so  far  as  specially 
provided  in  favor  of  the  school  and  university- 
funds.  Grum,  treasurer,  y.  Gottmg  et  0A.,fli 
Iowa,  411. 

28.  Principle  applied.  A  purchaser  at  a  tax 
sale  acquires  no  such  right  in  the  mortgage  of 
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ft  junior  mortgagee,  as  enUtlea  him  to  redeem 
the  premifles  in  question  from  a  sale  under  fore- 
closure of  a  senior  mortgage,  to  which  foreclos- 
ure proceeding  such  junior  mortgagee  was  not 
made  a  party.  Ibid. 

29.  When  the  ttUe  passes.  The  title  of  the 
owner  does  not  pass  by  a  tax  sale  xmtil  the  deed 
is  executed,  and  in  the  interim  between  the  tax 
sale  and  the  execution  of  the  deed,  the  title  is 
not  vested  in  the  State  but  remains  in  the  orig- 
inal owner.    WiUicma  v.  Eeaih,  22  Iowa,  519. 

30.  Ttoes  not  assignable.  Taxes  are  not  as- 
signable.   Mclnery  v.  Beed,  28  Iowa,  410. 

31.  Bquitable  reliel  A.  mistake  of  fact  is 
ground  for  equitable  relief  in  a  case  of  tax-sale 
and  redemption,  as  in  any  other  case.  I^oUe  v. 
BuUis,  23  Iowa,  559. 

32.  AppUcatlon  of  rule.  Plaintiff's  land  was 
sold  in  1862,  for  taxes  of  1861,  and  the  certifi- 
cate of  purchase  assigned  to  defendant,  who  in 
1866  received  a  tax  deed.  Said  land,  by  mistake 
of  the  treasurer,  was  again  sold  in  1863  for  the 
same  taxes,  to  a  second  purchaser.  Three  days 
afterward,  plaintiff,  unaware  of  the  first  sale, 
applied  to  the  derk  to  redeem  from  the  second, 
who  not  observing  the  first  sale,  asked  and  re- 
ceived the  money  for  the  second  sale  and  gave 
plaintiff  a  certificate  of  redemption  therefrom. 
Jleld,  1 .  That  the  plaintiff  is  entitled  to  have  the 
tax  deed  canceled,  as  he  ought  not  to  suffer  for 
the  officer's  mistake.  2.  That  the  defendant  is 
entitled  to  the  redemption  money  with  penalty 
and  interest,  as  his  purchase  was  valid.  3.  That 
the  second  purchaser  is  entitled  to  the  redemp- 
tion money  bat  without  penalty  and  interest,  as 
his  purchase  was  invalid.  Tbid, 

33.  The  district  court,  as  a  court  of  equity, 
has  jurisdiction  in  a  proceeding  to  quiet  the 
title  of  one  holding  under  a  tax  deed,  against 
the  original  owner;  and  the  fact  that  its  de- 
cision in  favor  of  the  person  claiming  under 
the  tax  title  was  erroneous,  for  the  reason 
that  the  title  was  defective  because  of  non- 
compliance with  the  law,  will  not  serve  to  oust 
the  court  of  jurisdiction,  or  render  its  proceed- 
ings void  for  want  thereof.  Steoeneon  v.  Bone- 
steel,  80  Iowa,  286. 

34.  Qross-bill  against  treasurer.  A  tract  of 
land  was  so^d  at  tax  sale  for  nearly  three  times 
as  much  tax  as  was  actually  due,  and  the  treasu- 
rer's deed  conveyed  the  same  with  other  tracts 
for  a  gross  sum.    A  suit  in  equity  was  brought 


by  the  owner  against  the  purchaser  at  tax  sale 
to  set  aside  said  deed ;  the  defendant  filed  a  cross* 
bill  against  the  county  treasurer,  making  him  a 
party,  and  asking  that  he  be  compelled  to  exe- 
cute a  deed  in  accordance  with  the  fact  of  the 
sale,  and  alleging  that  the  sale  was  not  in  gross. 
Held,  that  it  not  being  strictly  equitable  as 
against  the  owner,  the  court  would  not  compel 
the  execution  of  such  conveyance.  Harper  et 
al.  ▼.  SeTston  et  al.,  22  Iowa,  442. 

36.  Retrospective  statutes;  revenue  aot 
The  revenue  act  approved  April  8, 1862  (an  act 
to  amend  chapter  15  of  the  Revision  1860,  being 
an  act  in  relation  to  revenue,  chapter  173,  Laws 
of  1862),  is  not  retrospective  in  its  operation, 
and  penalties  incurred  before  the  taking  effect 
thereof  upon  taxes  delinquent  when  it  went  into 
operation,  should  be  assessed  as  prescribed  by 
the  laws  under  whi(^  they  were  severally  in- 
curred.   Bartruff  v.  Bemey,  15  Iowa,  257. 

36.  Bight  of  possession.  Under  section  508 
of  the  Code  of  1851,  the  owner  and  purchaser 
of  lands  sold  for  taxes  sustain  to  each  other  the 
relation  of  mortgagor  and  mortgagee,  and  the 
owner  holds  the  legal  title  and  is  entitled  to  the 
possession  until  foreclosure.  Oroethioait  v.  By- 
iiigtan^  11  Iowa,  582. 

37.  Xlfi^t  of  tender  in  proceeding  to  set 
aside  sale.  Where  a  party  attacking  the  validity 
of  a  tax  title  avers  that  he  is  ready  and  willing 
and  offers  to  pay  to  the  opposite  party  the 
amount  paid  by  him  at  the  tax  sale,  together 
with  all  subsequent  taxes,  interests  and  costs ; 
it  is  error  for  the  courts  to  render  judgment  setr 
ting  aside  the  tax  sale,  without  requiring  the 
payment  of  the  sum  so  tendered.  Gorbin  v. 
Woodbine,^  Iowa,  297. 

38.  Certificate  of  sale.  The  **  certificate  of 
sale  "  for  taxes  made  by  the  treasurer  and  de- 
livered to  the  purchaser  at  the  tax  sale,  is  com- 
petent evidence  to  show  the  manner  of  sale,  etc., 
when  offered  by  either  party  in  a  controversy  as 
to  the  sufficiency  of  the  tax  title ;  but  where 
there  is  a  difference  between  such  certificate  and 
the  record  of  sale,  the  former  must  yield  to  the 
latter.    McCready  v.  Sexton  db  Son,  29  Iowa,  856. 

39.  The  fisdlure  to  note  a  sale  in  the  tax-sale 
books  will  not  enable  a  subsequent  purchaser 
at  a  judicial  sale,  under  a  judgment  against  a 
former  owner,  to  acquire  a  title  superior  to  that 
conveyed  by  the  tax  deed,  which  had  been  made 
and  recorded  prior  to  the  judicial  sale.    Though 
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it  would  seem  otherwise  if  the  pnrchaser  had 
had  no  notice,  actual  or  conBtructive,  of  such  sale. 
Negtis  V.  Taneey  cfc  SmUh,  28  Iowa,  417. 

40.  A  petition  to  set  aside  a  tax  deed  was 
deld  sufficient  when  it  stated  that  all  the  taxes 
had  been  paid,  and  that  the  plaintiff  had  re- 
deemed from  all  tax  saleS)  but  that  defendant 
had  notwithstanding  obtained  a  tax  deed  in  some 
manner.    Gray  v.  Coan,  23  Iowa,  344. 

41.  Estoppel  of  holder.  Where  a  person 
executes  a  conveyance  of  real  estate,  he  is 
thereby  estopped  from  afterward  asserting  a 
certificate  of  tax  sale  held  by  him.  and  which  he 
did  not  disclose  at  the  time  of  such  conveyance. 
Thomas  y.  Stickle,  82  Iowa,  71. 

42.  Foreolosure  of  tax  title.  Under  the  law 
in  force  prior  to  the  Revision  of  1860,  the  pur- 
chaser at  a  tax  sale  was  required  to  foreclose 
his  tax  deed  by  the  proper  action,  as  in  case  of 
a  mortgage,  in  order  to  perfect  his  title ;  and 
this  law  applied  to  sales  by  a  city  as  well  as 
to  those  by  a  county.  Act  of  1858 ;  Rev.  §  1144 ; 
The  State  v.  Shaw,  28  Iowa.  67. 

43.  After  the  Oode  of  1861  went  into  effect, 
and  prior  to  the  taking  effect  of  chapter  74  of 
the  Laws  of  1858,  there  was  no  power  to  sell 
lands  for  the  delinquent  taxes  prior  to  the  year 
1851.     Gaylord  v.  ticarff,  6  Iowa,  178. 

44.  Under  the  revenue  law  of  1844,  the 
county  treasurer  was  bound  to  receive  delin- 
quent taxes  unpaid  for  1845,  for  two  years,  be- 
ginning on  the  first  day  of  January  succeeding 
the  filing  of  the  delinquent  lists,  or  for  three 
years  from  the  first  day  of  January  succeeding 
the  assessment.  WiUiams  v.  Qleason,  5  Iowa,  284. 
Following  Seott  v.  Babcoek,  3  G.  Gr.  138.  Ovier- 
ruling  Noble  v.  The  State,     Ibid.  326. 

46.  Lien  for  taxes  paid.  When  a  tax  deed 
is  canceled  because  of  want  of  authority  in  the 
officer  who  made  the  sale,  the  grantee  is  enti- 
tled to  a  judgment  against  the  owner  for  all 
taxes  by  him  paid  in  good  faith,  with  interest 
t)iereon  at  six  per  cent,  and  to  a  lien  on  the 
property  to  secure  the  same.  Orr  v.  Tra/vaoier 
et  al.,  21  Iowa,  68. 

46.  Vendor  and  vendee.  When  the  vendor 
of  real  estate  surrenders  to  the  vendee  the  pos- 
session of  the  premises  sold,  and  covenants  in 
his  bond  to  execute  "  a  good  and  sufficient  deed 
clear  of  all  Incumbrances "  upon  the  payment 
of  the  notes  executed  for  a  portion  of  the  pur- 
chase-money, the  vendee  is  liable  for  taxes  as- 
sessed upon  such  property,  after  his  taking 


possession  under  the  contract;  and  he  cannot 

enforce  the  execution  of  a  deed  by  the  grantor, 

with  a  covenant  against  the  lien  of  taxes  which 

have  accrued  since  the  taking  of  such  poseess- 

ion.    Miller  v.  Corey ^  admr.,  15  Iowa,  166. 
/ 

11.  What  ib  Taxable. 

47.  Taxable  property  in  lands  inclades  every 
speoies  of  title,  inchoate  or  complete ;  it  em- 
braces rights  which  lie  in  contract,  executory  aa 
well  as  executed.  Stockdale  v.  The  Treaxwrer 
of  Webeter  County,  12  Iowa,  686. 

48.  Railroad  lands.  Lands'  included  in  the 
grant  for  the  construction  of  railoads  in  this 
State,  made  by*  the  act  of  congress  of  May  15, 
1856,  are  liable  to  taxation  by  the  State,  after 
the  railroad  companies  to  which  they  were 
granted  become  possessed  of  the  title  in  fee, 
and  before  they  had  been  alienated  by  said  com- 
panies. The  B,  d  M,  B.  B,  B,  Co,  v.  Edyne,  19 
Iowa,  137;  Stockdale  v.  Treasurer  of  Webster 
County,  12  Ibid.  536 ;  The  Iowa  Homestead  Co. 
V.Webster  County,  21  Ibid.  221. 

49.  Under  section  462  of  the  Code  of  1851,  the 
lands  granted  to  this  State  by  the  act  of  congress 
of  May  15, 1856,  for  the  purpose  of  aiding  in  the 
construction  of  railroads,  are  not  subject  to  tax- 
ation as  lands  while  they  remain  the  property 
of  the  companies  to  which  they  were  granted 
by  the  State.  They  are  taxable  only  through 
the  shares  of  the  stockholders.  Tollman  v.  T/ie 
Treasurer  ofBvtler  County,  12  Iowa,  531. 

60.  But  chapter  45,  Revision  of  1868,  changed 
and  repealed  chapter  152,  Laws  of  1858,  and 
under  said  chapter  45,  the  property  of  railroad 
companies  was  taxable  in  the  same  manner  as 
that  of  any  other  company  or  individual,  ihe 
Dubuque  dt  Pacific' BaHroad  Company  Y.Webster 
County  et  al.,  21  Iowa,  235. 

61.  Oonstitutionallaw.  A  revenue  law  which 
exempted  the  property  of  railroad  and  like  cor- 
porations from  taxation  would  be  invalid  under 
section  2,  article  8,  of  the  constitution  of  1857. 
The  Iowa  Homestead  Company  v.  Webster  tounty, 
21  Iowa,  221. 

62.  The  depot  grounds  of  the  plaintiff  being 
used  for  business  purposes  and  bounded  in  part 
by  the  streets  of  the  city  of  Mount  Pleasant, 
though  not  a  part  of  any  addition  or  a  sub- 
division of  an  addition  to  said  city,  |uid  though 
not  laid  out  in  the  map  referred  to  in  section  1 
of  the  act  incorporating  said  city  (chapter  15 
Laws  of  the  Extra  Session  of  1856),  are  within 
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the  limits  of  Bald  corporation  and  are  subject 
to  taxes  for  the  improvement  of  its  streets  and 
sidewalks.  The  Burlington  db  Missouri  Bwer 
R,  E.  Co.  V.  Spearman  and  The  City  of  Mount 
Pleasant,  12  Iowa,  112. 

63.  The  capital  stock  of  a  branch  of  the 
State  Bank  doing  business  within  an  incor- 
porated town  or  city,  which  is  authorized  to 
levy  and  collect  taxes  for  corporation  purposes, 
is  not  exempt  from  taxes  for  such  purposes, 
though  some  of  the  owners  of  such  stock  do  not 
reside  within  the  limits  of  the  corporation. 
TIte  lown  of  McGregor  y.  2 he  McGregor  Branch 
of  the  State  Bank,  12  Iowa,  79. 

64.  Des  Moines  river  lands.  The  lands 
lying  between  the  Racoon  fork  of  the  Des 
Moines  river  and  the  northern  boundary  of  the 
State  of  Iowa,  included  in  the  list  originally 
certified  to  the  State  under  the  act  of  congress 
of  August  8, 1846,  granting  certain  lands  to  the 
Territory  of  Iowa,  to  aid  in  the  improvement  of 
the  Des  Moines  river  in  said  territory,  which 
were  embraced  in  the  joint  resolution  of  March 
2,  ll861,  and  afterward  (July  14,  1866),  duly 
certified  to  the  State,  are  liable  to  taxation  in 
the  hands  of  bona  fide  purchasers  from  the 
State,  or  their  grantees,  for  all  years  subsequent 
to  the  date  of  the  conveyance  from  the  State  to 
such  purchasers.  Stryker  v.  Polk  County,  and 
Tiffin,  treasurer,  22  Iowa,  181. 

66.  Prior  to  the  joint  resolution  of  March  2, 
1861,  the  technical,  but  not  the  absolute  title  to 
these  lands,  within  the  meaning  of  our  statute 
exempting  from  taxation  the  property  of  the 
Federal  government,  was  in  the  United  States. 
The  resolution  recognized  the  equitable  title  of 
the  bona  fide  purchaser  from  the  State,  and 
operated,  by  relation,  upon  it  from  the  time  ii 
passed  from  the  State,  to  the  extent  of  render- 
ing these  lands  liable  to  taxation  from  the  date 
of  their  conveyance  to  such  purchasers.  Ibid, 

66.  Lands  held  by  United  States  in  trust 
for  grantees  are  subject  to  taxation  as  the 
property  of  such  grantees.  Stockdale  v.  The 
Treasurer  of  Webster  county,  12  Iowa,  536. 

67.  Lands  entered  with  land  warrants. 
Lands  entered  with  military  land  warrants  by 
the  assignees  of  the  warrantees  are  not  exempt 
from  taxation  under  the  fifth  subdivision  of 
flection  6  of  the  act  of  congress,  admitting  the 
State  of  Iowa  into  the  Union.  Such  lands  are 
exempt  only  when  held  by  the  warrantee  or 
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his  heirs.    Sands  v.  The  County  of  Adams,  11 
Iowa  677. 

68.  Express  and  telegraph  companies. 
Chapter  180,  Laws  of  the  Tenth  General  As- 
sembly, providing  for  the  taxation  of  express 
and  telegraph  companies,  is  not  in  conflict  with 
article  8,  section  2  of  our  State  constitution, 
which  declares  that  "  the  property  of  all  cor- 
porations for  pecuniary  profit  shall  be  subject 
to  taxation  the  same  as  that  of  individuals  "  as, 
by  the  terms  of  the  act,  the  property  made  sub- 
ject to  taxation,  is  made  liable  to  the  same  tax, 
whether  it  belongs  to  a  body  corporate,  to  a 
company,  or  individuals.  The  United  States 
Express  Co,  v.  EUyson,  assessor,  et  al.,  28  Iowa, 
870 ;  The  Western  Union  Telegraph  Co,  v.  Mly- 
son.  Ibid.  880. 

69.  Mortgage:  for  purchase-money.  A 
mortgage  for  the  purchase-money  is  not  exempt 
from  taxation.  Rev.,  §  712.  McGregor's  Exe- 
cutors V.  Vanpei,  24  Iowa,  486. 

60.  Notes  in  another  State.  Where  a  resi- 
dent of  this  State  had  deposited  for  safe  keep- 
ing in  Illinois  some  promissory  notes  that  had 
never  been  brought  by  him  into  this  State,  it 
was  hM,  that  they  were  subject  to  taxation 
here .  Hunter  v.  TJu  Board  of  Supervisors  et 
al.,  83  Iowa,  876. 

61.  The  notes  in  such  case  are  merely  the 
evidence  of  the  debts  or  rights  represented, 
and  these  follow  the  person  of  the  owner.  Ibid, 

62.  It  seems  a  different  rule  might  apply,  if 
the  notes  represented  money  loaned  or  invested, 
through  an  agent  in  another  State.  Rid, 

63.  Property  of  a  church  held  not  liable 
under  Code,  §  455.  (Compare  Rev.,  §  711). 
Byington  v.  Wood,  12  Iowa.,  479. 

64.  Property  of  pork  paokerB.  A  party 
engaged  in  buying  and  packing  pork  to  be  sold 
out  of  the  State,  and  doing  business  mostly  on 
borrowed  capital,  is  liable  to  taxation  as  a  mer- 
chant under  Rev.,  §  723.  McConn  v.  Roberts,  25 
Iowa,  152. 

66.  Payment  on  credit  or  borrowed  capital 
not  exempt  Although  the  property  was  pur- 
chased on  credit  or  with  borrowed  capital  and 
was  in  fact  sold  out  of  the  State,  it  is  neverthe- 
less liable  to  taxation.  It  is  only  from  the 
amount  of  his  moneys  and  credits  listed  for 
taxation,  that  the  owner  can  deduct  all  bona  fide 
debts  owing  by  him ;  it  matters  not  that  he 
owes  more  than  is  owing  to  him.  Rev.,  §§  721, 
723.  lUd, 
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IIL  What  i8  not  tazabus. 

66.  Pabllo  lands:  patent.  Under  the  act  of 
congress,  supplemental  to  the  act  of  March  8, 
1846,  for  the  admission  of  Iowa  and  Florida 
into  the  Union,  land  entered  hy  the  location  of 
a  military  land  warrant,  continues  exempt  from 
taxation  for  the  period  of  three  years  from  and 
after  the  date  of  the  patent.  FUher  ▼.  Wisner, 
84  Iowa,  447. 

67.  The  terms  *'  patent,**  refers  to  the  instru- 
ment executed  by  the  proper  officers  of  the 
government  as  evidence  of  the  title  trans- 
ferred to  the  patentee ;  and  it  is  from  the  date 
of  this  instrument,  and  not  from  any  prior 
papers  issued  by  the  officers  of  the  land  office, 
that  the  period  of  exemption  is  to  be  computed 
from.  Ibid. 

68.  Lands  acqulied  from  the  government, 
after  the  time  fixed  by  law  for  the  completion 
of  the  assessment  for  the  current  year,  is  ex- 
empt from  taxation  until  the  following  assess- 
ment Des  Moines  Ncmg(U%on  and  BaUroad 
Oo,  V.  Ths  County  of  Polk,  10  Iowa,  1 ;  lott. 
man  v.  The  Treasurer  of  Butler  County,  12 
Iowa,  681, 

69.  Iiands  entered  with  military  land  war- 
rants, when  held  by  the  warrantee  or  his  heirs, 
are  exempt  from  taxation  under  the  fifth  sub- 
division of  section  six  of  the  act  of  congress 
admitting  the  State  of  Iowa  into  the  Union. 
8ands  v.  The  County  of  Adams,  11  Iowa,  677. 

70.  RaihxMid  lands.  Lands  held  by  a  railroad 
company  under  land  grant  acto  of  congress, 
which  have  never  been  certified  or  set  apart,  and 
which  are  incapable  of  identification,  are  not 
taxable.  The  present  case  is  distinguished  from 
the  cases  of  7^  lofoa  Homestead  Co,  v.  Webster 
County,  21  Iowa,  221,  and  Dub.  A  Pao.  R.  B.  Co. 
V.  Same,  Ibid.  286 ;  The  Cedar  Bapids  S  Missouri 
B.  B.  Co.  V.  Woodbury  County  et  al.,  29  Iowa,  472. 

71.  Des  Moines  river  lands.  The  lands 
granted  by  the  United  States  to  the  State  of 
Iowa,  for  the  improvement  of  the  navigation  of 
the  Des  Moines  river,  by  the  act  of  congress 
approved  August  8, 1846,  and  certified  by  the 
register  of  the  Des  Moines  river  improvement,  to 
the  Des  Moines  Navigation  and  Railroad  Com- 
pany, were  not  subject  to  taxation  as  the  prop- 
erty of  said  company  before  title  was  conveyed 
by  patent  as  prescribed  by  law.  Des  Moines 
J^avigatian  and  B.  B.  O^v.  The  County  cfPolk, 
10  Iowa.  1. 


72.  A  mortgage  eKeonted  by  a  niiwajr 
oompany  on  its  depot  grounds,  road,  and 
rolling  stock  situated  in  this  State,  is  not  sub* 
ject  to  taxation  upon  the  failmre  of  the  mort- 
gagee to  list,  when  the  holder  or  owner  of  the 
mortgage  is  a  non-resident  of  the  State.  The 
City  of  Davenport,  et  al.  v.  The' Mississippi  dk 
MissouH  B.  B.  Co.,  12  Iowa,  689. 

73.  Agxionltaral  ooUege  lands.  Agricultural 
college  lands  leased  by  the  trustees  of  the  col 
lege,  under  chapter  117,  Laws  of  1864,  providing 
that  the  lessee  shall  pay  six  per  cent  per  <>.TinniT| 
upon  the  appraised  value  of  the  land,  with  th» 
privilege  of  purchasing  the  same  at  the  expira- 
tion of  the  lease  at  the  appraised  value  at  the 
date  thereof,  are  not  taxable.  Trustees  of  Agri- 
cultural College  v.  Webster  County ^  84  Iowa,  141. 

74.  Swamp  lands  situated  in  another  county. 

Lands  granted  by  the  United  States  to  the  State, 
and  by  the  State  to  a  county  as  indemnity  for 
swamp  lands  granted  to  the  State  under  the  acte 
of  congress  relating  thereto,  were  not  taxable 
prior  to  the  act  of  1870,  chapter  187,  though 
lying  in  a  county  different  from  that  owning  the 
lands  in  question,  and  to  which  the  grant  thereof 
was  made.  Tlie  County  of  (hUhrie  v.  The  County 
of  CarroU  et  at.,  34  Iowa,  108, 

76.  But  such  lands  were  liable  to  taxa- 
tion for  the  year  1870,  under  said  diapter  187. 
Ibid. 

76.  Mortgages.  Mortgages,  before  foreclos- 
ure, are  choses  in  action,  and  as  such  attach  to 
the  person  of  the  holder,  and  are  taxable  at  the 
place  of  his  domicile.  They  are  not  taxable  in 
this  State  when  the  owners  are  non-residents. 
The  City  ofDa/oenport  et  al.  v.  Ths  Mississippi 
d:  Missouri  Bailroad  Company  et  al.,  12  Iowa, 
689. 

77.  Premiums  of  insurance  companies.    The 

annual  premiums  of  an  insurance  company  re- 
ceived by  an  agent  thereof  residing  in  a  city, 
are  not  subject  to  taxation  as  personal  property, 
under  the  general  power  conferred  upqp  the  city 
by  ite  charter  to  provide  for  the  taxation  and 
assessment  of  all  taxable  property  within  the 
city.  The  City  of  Dubuque  v.  The  North- West- 
ern JJfe  Insurance  Company,  29  Iowa,  9. 

78.  Such  premiums  are  in  the  nature  of  a 
gross  income  and  do  not  constitute  property  in 
ito  proper  sense.  Ibid. 

79.  National  banks.  Under  section  41  of  the 
act  of  congress  approved  June  8, 1864,  author- 
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Izing  the  organization  of  national  banks,  none 
of  the  property  of  said  banks  is  taxable  by  State, 
county  or  monidpal  authority,  except  the  real 
estate  of  the  association  and  the  shares  of  its 
stockholders.  Natianai  8kUe  Bank  of  Otkahoia 
V.  Young,  35  Iowa,  311. 

80.  Bank  stock.  National  bank  stock  is  not 
taxable.  OlmHead  y.  The  Board  ofBuperoUors 
ofHemry  CourUy,  24  Iowa,  88. 

81.  The  case  of  Hutba/rd  v.  The  Board  of  8ur 
pervisora  of  Johnson  County,  28  Iowa,  130,  hold- 
ing  that  the  taxation  of  shares  in  national  banks 
was  not  authorized  by  chapter  108,  Laws  of  1866, 
followed  and  approved.  Cole,  C.  J.,  dissenting. 
Lauman  v.  The  County  of  Dee  Moines,  29  Iowa, 
310. 

82.  Chapter  153,  Laws  of  1868,  providing  for 
the  taxation  of  the  shares  of  national  banks,  is 
valid  and  not  in  conflict  with  the  acts  of  con- 
gress of  June  8, 1864,  and  February  10, 1868. 
The  repeal  by  said  act  of  all  acts  and  parts  of 
acts  inconsistent  therewith,  removes  the  obstacle 
that  existed  when  the  case  of  Hubbard  y,  2he 
Board  of  fhipermsors^  etc.,  28  Iowa,  130,  was  de- 
cided. Morseman  v.  Tounkin;  Downs  v.  The 
same;  Davenport  v.  City  of  Danenport;  Oifford 
V.  The  same,  27  Iowa,  350. 

rV.  The  Listing  and  Assesbkbnt. 

83.  Where  assessed :  school  district.  L.  re- 
sided in  school  district  number  one  and  had  his 
store  doing  business  in  school  district  number 
two.  Hdd,  that  the  school  district  number  one 
could  not  impose  a  tax  upon  the  merchandise  in 
said  store.  Lem^  v.  Hastings  et  al,,  4  G^.  Gr.  448. 

84.  Personal  property.  Where  personal  prop- 
erty has  no  established  locality,  and  is  not  used 
in  doing  business  in  a  county  or  district  in  which 
the  owner  does  not  reside,  then  such  personal 
property  is  to  be  assessed  and  taxed  as  directed 
by  section  460  of  the  Ck>de  of  1851.  But  if  such 
property  has  a  known  locality,  and  is  used  in 
doing  business  at  such  locality,  it  Bhould  be 
listed  and  taxed  in  the  county  or  school  district 
where  it  is  thus  used.  Bnd, 

86.  ABsesBment  roll :  approvaL  Where  the 
endorsement  on  the  back  of  an  assessment  roll 
was  as  follows :  "  William  Eldridge  filed  the 
following  assessment  roll  for  1842,  which  was 
examined  by  the  board  and  ordered  to  be  filed 
by  the  clerk,"  h>eld,  that  the  assessment  roll  was 
not  accepted  by  the  board  of  commissioners  as 


required  by  the  act  of  15th  January,  1841.  Bay- 
bum  V.  Kurl  et  al,,  10  Iowa,  92. 

86.  Refusal  to  take  oath.  When  a  person  is 
prosecuted  for  refusing  to  take  the  oath  pre- 
scribed by  section  734  of  the  Revision  of  1860, 
it  is  sufficient  to  show  that  the  assessor  requested 
the  defendant  to  take  the  prescribed  oath,  and 
that  he  refused,  without  showing  that  it  was 
actually  administered,  and  the  party  failed  to 
take  it.   Washington  Co!  v.  Miller,  14  Iowa,  584. 

87.  In  such  prosecutions  it  is  not  necessaiy 
for  the  county  to  show  in  the  first  instance,  from 
the  records  of  the  township,  the  election  and 
qualification  of  the  assessor.  It  may  be  shown 
by  his  own  oath.  Ibid. 

88.  MerohantB.  A  person  engaged  in  pack- 
ing pork  is  a  *'  merchant"  within  the  meaning 
of  section  723,  Revision  1860,  and  may  list  his 
merchandise  for  taxation  in  accordance  there- 
vrith.    McConn  v.  Roberts,  25  Iowa,  152. 

89.  But  in  listing  his  property  he  cannot  off- 
set his  debts  against  his  general  property ;  such 
liabilities  may  be  offset  against  *'  moneys  and 
credits  "  only.  Ibid, 

90.  In  determining  what  property  is  suljeot 
to  taxation,  revenue  officers  are  uot  required  to 
ascertain  whether  the  holder  or  owner  has  a  per- 
fect title.  If  the  holder  or  owner  has  or  claims 
a  right  or  interest  as  we  have  defined,  the  as- 
sessor is  not  expected  nor  required  to  adjudicate 
upon  the  sufficiency  of  it.  Stockdale  v.  The 
Treasurer  of  Webster  Co.,  12  Iowa,  586. 

91.  Increasing  asseBsment  by  clerk  of  board 
of  supervisors.  The  clerk  of  the  board  of  su- 
pervisors cannot  increase  the  valuation  of  prop- 
erty for  taxation,  unless  to  correct  an  error  or 
mistake  in  the  assessment  of  the  same.  Rev., 
§  747 ;  Jones  v.  Tiffin,  24  Iowa,  190. 

92.  Ratificatioii  by  board  of  supervisors. 
Nor  is  the  act  of  the  clerk  in  such  case  validated 
by  the  ratification  of  the  board  of  supervisors. 
Ibid, 

93.  Power  of  supervisoni  to  correct  asBesB- 
mentB.  Section  789  of  the  Revision,  as  amended 
by  section  8,  chapter  24,  Laws  of  extra  session. 
1861,  requiring  the  board  of  supervisors,  at  their 
regular  meetings  in  June,  to  add  to  the  assess- 
ment any  taxable  property  omitted  by  the  as 
sessor,  is  merely  directory  as  to  time;  and  a 
correction  of  this  character  made  at  their  meet- 
ing in  September,  whereby  property  omitted  by 
the  assessor  from  his  lists  was  made  to  bear  ita 
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due  proportion  of  the  public  burden,  was  held  | 
authorized  and  valid.    EiU  et  at.  y,  Wolfe  et  al., 
38  Iowa,  577. 

94.  The  case  is  not  varied,  at  least  as  to  per- 
sonal property,  by  the  fact  that  the  assessments 
for  the  county  had,  before  the  insertion  of  the 
omitted  property,  been  returned  to  and  acted 
upon  by  the  State  board  of  equalization.  Ibid, 

96.  Equalizatioa  of  assessments  by  super- 
visors.  The  board  of  supervisors  has  power 
under  its  authority  to  equalize  the  assessment 
of  property,  to  raise  the  valuation  of  the  prop- 
erty of  one,  if  deemed  too  high,  and  to  lower  it 
on  that  of  another,  if  deemed  too  low ;  and  its 
discretionary  action  in  this  respect,  in  a  partic- 
ular case,  though  erroneous,  cannot  be  reviewed 
on  certiorari.  Smith  v.  The  Board  of  JSupervis- 
orSy  80  Iowa,  531. 

96.  Vague  description.  That  the  property 
was  indefinitely  or  vaguely  described  in  the  as- 
sessment will  not  exempt  the  owner  from  lia- 
bility for  the  taxes.    Shaw  v.  Orr,  30  Iowa,  355. 

97.  Reduction  of  levy.  Under  a  proposition 
to  issue  bonds  to  assist  in  the  construction  of  a 
railroad,  which  was  submitted  to  and  adopted 
by  the  people,  a  tax  not  exceeding  three  mills 
en  the  dollar  was  to  be  levied  during  the  first 
ten  years  for  the  payment  of  interest,  etc.  It 
was  held^  that  the  rate  could  be  reduced  by  the 
county  when  the  maximum  rate  named  would 
field  more  than  the  amount  to  be  paid  in  such 
year.  The  State  of  Iowa  ex  rd.  Box  v.  7%« 
County  Judge  of  Johnson  County  et  al.,  12  Iowa, 
287. 

V.  The  Collection. 

98.  Seiznres  of  personal  property.  The 
treasurer  may  seize  personal  property  for  the 
payment  of  taxes,  and  sell  the  same ,  notwith- 
standing a  portion  of  the  land  of  the  owner  is 
advertised  for  sale  for  the  payment  of  the  same 
taxes.  Personal  property  may  be  'seized  at  any 
time  before  the  sale  of  the  land.  Smeriek  v. 
Sloan,  18  Iowa,  189. 

99.  A  tax  payer  cannot  maintain  replevin  for 
personal  property  seized  for  the  payment  of 
taxes  by  the  treasurer,  on  the  ground  that  a 
portion  of  the  unpaid  taxes  were  illegally  as- 
sessed, if  any  portion  of  the  unpaid  taxes  were 
properly  assessed  and  due.  Ibid, 

100.  Sorrender  of  tax  list.  A  temporary 
«arrender  of  the  tax  list  to  the  county  treasurer, 
by  a  township  collector,   for  the  purpose  of 


having  it  laid  before  the  board  of  supervisors, 
in  connection  with  a  question  relating  to  a  dis- 
puted tax,  will  not  operate  to  deprive  him  of 
the  power  of  resuming  his  duties  in  the  collec- 
tion of  the  taxes,  upon  a  re-delivery  of  the  list 
to  him.    Shaw  v.  Orr,  30  Iowa,  865. 

101.  The  provisions  of  section  8,  chapter  187,. 
acts  12th  general  assembly,  respecting  the 
return  of  the  duplicate  tax  list,  by  the  township 
assessor,  by  the  first  Monday  in  May,  are  merely 
directory,  and  the  collection  of  taxes  by  him, 
or  the  distress  of  property  by  him  therefor* 
after  that  time,  will  not  be  held  to  have  been 
without  authority.  Ibid. 

102.  The  rule  recognized,  that  statutes  pre- 
scribing the  manner  and  time  of  discharging  the 
duties  of  public  officers  are  directory,  and  that  a 
compliance  therewith  does  not  render  their  acts 
void.  Ibid. 

103.  Direotlon  to  clerk.  It  is  not  the  duty 
nor  province  of  the  board  of  supervisors,  under 
section  748  of  the  Revision,  to  direct  the  clerk 
of  the  board  to  collect  the  taxes,  but  merely  to 
attach  a  warrant  to  the  tax  list  requiring  the 
treasurer  to  collect.  Gray  v.  Coan  et  al.,  30 
Iowa,  586. 

104.  Warrant.  It  is  not  necessary  that  a 
warrant  should  be  attached  to  the  duplicate 
tax  list  delivered  to  the  township  assessor,  in 
order  to  authorize  him  to  collect  taxes  by  dis- 
tress and  sale.  The  list  itself  is  a  sufllcient 
authority  under  the  law.  Chapter  187,  act  12th 
general  assembly.    Shaw  v.  Orr,  80  Iowa,  356. 

106.  Teohnioal  errors:  equity.  Equity  will 
not  interfere  to  prevent  the  collection  of  a  tax 
authorized  by  law,  and  to  which  the  property 
is  justly  liable,  on  account  of  mere  irregularities, 
Conway  v.  Tounkin,  treasurer,  28  Iowa,  295. 

106.  Oolleotion  of  tax  against  bank.  An 
assessment  against  a  shareholder  in  a  bank 
organized  under  the  national  banking  act  does 
not  authorize  the  seizure  of  property  of  the 
bank  to  satisfy  the  same.  First  National  Bank 
of  Iowa  CUy  v.  Hershire,  treasurer,  81  Iowa, 

18. 

107-  Whether,  under  chapter  158,  Laws  of 
12th  general  assembly,  the  bank  would  be 
held  liable  for  the  payment  of  snch  taxes,  in 
a  proceeding  against  it,  quere.  Ibid. 

108.  Collection  of  school  tax.  Where 
there  is  a  failure  to  collect  a  school-house  tax 
during   the  year  in    which  it  is  levied,  the 
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power  and  authority  conferred  bj  the  warrant 
does  not  expire  with  the  year,  where  the  tax 
is  levied  apon  personal  property,  and  not  upon 
real  estate ;  and  if  the  warrant  thus  issued  shall 
be  lost,  it  may  be  supplied  by  a  new  one,  and 
the  right  and  power  of  the  secretary  of  the 
district  to  collect  the  taxes,  is  none  the  less 
clear  or  effective,  than  if  the  old  warrant  was 
still  in  existence  and  produced;  nor  is  such 
warrant  authority  to  the  person  in  office,  at  the 
time  of  its  issue,  alone,  but  it  protects  equally 
his  successor.  Biggins  v.  Beed  et  al.,  8  Iowa, 
298. 

109. lost  warrant       And   in    such   a 

case,  though  no  second  warrant  should  issue,  if 
the  officer  can  show  that  one  was  issued,  jind 
establish  its  loss,  he  may  protect  himself  by 
proving  its  contents.  Biggins  v.  Eeedetal.,S 
Iowa,  298. 

110.  When  a  tax  was  levied  by  a  county 
judge,  under  section  81  of  the  act  entitled,  "  An 
act  for  the  public  instruction  of  the  State,"  ap- 
proved March  12,  1858,  for  the  support  of 
schools  within  the  county,  the  county  treasurer 
could  lawfully  collect  the  same.  The  County  of 
Louisa  V.  Davison,  8  Iowa,  517. 

VI.  Rbmedies  fob   Lllboal   OB    Ikcobrect 

AB8E8BMBNT8,  XS1>  FOB  THB   RBCOYEBT 

'  OF  Money  Paid. 

111.  Remedy  when  tax  is  ▼old.  'When  the 
property  of  a  party  is  seized  to  satisfy  a  tax  lev- 
ied under  an  unconstitutional  act  or  without 
authority  or  jurisdiction  under  the  law,  he  may 
recover  his  property  by  replevin ;  or,  when  mat- 
ters of  equitable  cognizance  are  also  involved, 
he  may  restrain  their  collection  by  injunction ; 
or  he  may  by  proper  action  make  the  collector 
and  those  who  act  under  him  liable  for  damages 
resulting  from  enforcing  the  collection  of  the 
same.  Maeklot  v.  The  City  of  Datenport,  17 
Iowa,  879.  * 

112. when  erroiieotia.    When  taxes  are 

erroneously  assessed  against  a  person,  his  rem- 
edy is  by  application  to  the  board  of  equaliza- 
tion to  correct  the  mistake.  Ibid, 

113.  Juzisdiotion.  When  a  statute  in  rela- 
tion to  revenue  provides  a  tribunal  for  the  cor- 
rection of  the  errors  of  the  revenue  officers,  by 
proceedings  in  the  nature  of  an  appeal  to  it,  such 
quieusi-appellate  jurisdiction  is  exclusive.  IMd, 

114.  Bjctent  of  rule.  Such  exclusive  juris- 
diction does  not  prevent  a  party  from  resorting 


to  the  ordinary  tribunal  for  remedy  against  the 
malice  or  corruption  of  a  revenue  officer,  or 
availing  himself  of  the  general  remedies  of  cer- 
tiorari  or  mandamus  to  such  special  tribunal. 
Ibid, 

116.  BstoppeL  Mere  submission  on  the  part 
of  the  citizen,  except  in  extreme  cases,  to  an  il- 
legal levy  of  taxes  will  not  be  construed  into  a 
recognition  of  the  right  to  the  extent  of  estop- 
ping him  from  subsequently  denying  it.  La/ng^ 
toorth  V.  The  City  ofBtOmque,  18  Iowa,  86. 

116.  Oonreotion  of  assessment.  The  omis- 
sion of  the  assessor  to  insert  the  name  of  a  per- 
son whom  he  intended  to  assess  jointly  with 
another,  as  the  owners  of  the  property  assessed, 
is  an  error  that  may  properly  be  corrected  by 
the  derk  of  the  board  of  supervisors,  under  sec- 
tion 747  of  the  Revision.  Conway  v«  TounHn, 
treasurer,  28  Iowa,  295. 

117.  Section  789  of  the  Revision,  as  amended 
by  section  8,  chapter  24,  Laws  of  extra  session, 
1861,  requiring  the  board  of  supervisors,  at  their 
regular  meetings  in  June,  to  add  to  the  assess- 
ment any  taxable  property  omitted  by  the  as- 
sessor, is  merely  directory  as  to  time ;  and  a  cor- 
rection of  this  character  made  at  their  meeting 
in  September,  whereby  property  omitted  by  the 
assessor  from  his  lists  was  made  to  bear  its  due 
proportion  of  the  public  burden,  was  held  au- 
thorized and  valid.  JBU  et  al,  v.  Wo^f  et  al,,  28 
Iowa,  577. 

118.  The  case  is  not  varied,  at  least  as  to  per- 
sonal property,  by  the  fact  that  the  assessments 
for  the  county  had,  before  the  insertion  of  the 
omitted  property,  been  returned  to  and  acted 
upon  by  the  State  board  of  equalization.  Ibid. 

119.  This  case  falls  within  the  rule,  that 
where  a  statute  specifies  the  time  within  which 
a  public  officer  is  to  perform  an  official  act  re- 
specting the  rights  and  duties  of  others,  it  will 
be  regltfded  as  directory  .merely,  unless  it  ap- 
pears from  the  nature  of  the  act  or  the  language 
used  by  the  legislature  that  the  designation  of 
time  was  intended  as  a  limitation.  Ibid. 

120.  When  replevin  may  be  maintained.  A 
tax  payer  cannot  maintain  replevin  for  personal 
property  seized  for  the  payment  of  taxes  by  the 
treasurer,  on  the  ground  that  a  portion  of  the 
unpaid  taxes  were  illegally  assessed,  if  any  por- 
tion of  the  xmpaid  taxes  were  properly  assessed 
and  due.    Emeriek  v.  Sloan,  18  Iowa,  140. 

121.  The  tax  payer  may  replevy,  where  there 
is  want  of  authority   to  levy  the  tax;  alUeTf 
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where  the  authority  exieta,  thongh  irregalarly 
exercised.  BusU  ▼.  BaU,  20  Iowa,  282 ;  Macklat 
T.  The  dtp  of  J)aiV9np<ni,  wupra.!!  Ibid.  879. 

12Z  In  an  action  of  repleyin  against  an  offi- 
cer to  reooTer  poBsession  of  property  seized  for 
payment  of  an  ameBement  for  boilding  a  side- 
walk, the  owner  will  not  be  permitted  to  contest 
the  tax  by  showing  that  the  ordinance  was  pro- 
cured to  be  passed  through  fraud,  or  that  the 
walk  was  of  no  advantage  to  him,  or  was  not 
made  at  his  request.  Ibid. 

123.  Beplerin  will  not  lie  against  an  officer 
acting  under  a  tax  warrant  for  the  collection  of 
taxes  erroneously  assessed  by  a  board  having 
competent  authority.  BUbo  y.  Hendenon,  trea$ti- 
rer,  21  Iowa,  66. 

124.  When  i^fonotlon  wiU  Ue.  A  bUl  for  in- 
]  unction  can  be  maintained  where  plalntifTs 
ownership  is  not  in  question,  and  the  proceeding 
to  tax  his  lauds  are  clearly  illegal.  LUehfield 
▼.  2he  G&urUy  of  Polk,  18  Iowa,  70. 

126.  But  where  the  validity  of  the  taxation 
depends  on  that  of  an  adyerse  title  {e.g.  where 
the  plaintiff  claimed  under  the  Des  Moines  N. 
&  R  Co.,  and  the  owner  set  up  a  title  in  the  M. 
&  M.  R.  R.  Co.,  under  the  land  gr^rant),  the  bill 
should  be  dismissed,  unless  the  party  claiming 
such  adverse  title  is  brought  in.  Ibid. 

126.  A  resident  tax  payer  of  a  district  town- 
ship, where  an  unauthorized  levy  has  been  made 
for  school  purposes,  may  enjoin  their  collection. 
Williams  v.  Peinny,  25  Iowa,  436. 

127.  Where  an  assessment  of  a  tax  is  wholly 
QD authorized,  it  is  not  necessary,  before  filing  a 
bill  to  enjoin  its  collection,  to  apply  to  the  board 
of  supervisors  for  relief.  The  case  is  unlike 
that  of  an  erroneous  assessment.  To  such  a 
bill  the  county  treasurer  is  a  proper  party  de- 
fendant. Hubbard  v.  The  Board  of  Supervisors 
of  Johnson  Co. ;  Davenport  2iational  Bank  y. 
Scott  Co.,  23  Iowa,  180. 

128.  Vagueness  of  description  in  the  adver- 
tisement may  prevent  the  sale  from  conferring 
any  title,  but  is  no  ground  for  enjoining  it  where 
the  taxes  are  justly  due.  The  B.  d  M.  B.  R. 
Co.  V.  The  Vity  of  Mount  Pleasant,  12  Iowa,  112. 
As  to  what  is  a  sufficient  description,  see  Buell 
V.  BaU,  20  Ibid.  282. 

129.  Wrongfol  sale  for  tasces.  The  measure 
of  damages  fixed  by  section  63,  chapter  162, 
Laws  of  1858,  does  not  apply  in  actions  for 
damages  for  the  wrongful  sale  of  real  estate  for 
taxes,  where  the  sales  complained  of  were  made 


prior  to  the  enactment  of  said  chapter.    Frear 
Y.  FUHns,  10  Iowa,  568. 

130.  The  measure  of  damages  for  the  wrong- 
ful sale  of  lands-  for  taxes,  in  an  action  under 
section  500,  Code  of  1851.  against  the  treasurer 
of  a  county,  is  the  principal  sum  paid  to  the  de- 
fendant, by  the  plaintiff,  with  interest  thereon. 
Ibid. 

131.  Costs  incurred  in  a  proceeding  to  fore- 
close a  tax  title  under  chapter  152,  Laws  of 
1858,  cannot  be  recovered  in  an  action  against  a 
treasurer  under  section  68  thereof,  for  the  rea- 
son that  no  such  proceeding  was  contemplated 
by  that  chapter.  Ibid, 

132.  Under  section  785  of  the  Revision  of 
1860,  a  county  is  not  liable  to  a  purchaser  at  a 
tax  sale  of  lands  sold  by  mistake  or  wrong- 
fully, after  chapter  173  of  the  Laws  of  1862, 
took  effect,  for  the  penalty  of  thirty  per  cent  and 
interest  thereon  at  ten  per  cent.  CavUer  ▼.  The 
County  of  Mahaska,  17  Iowa,  92. 

133.  Recovery  of  taxes  paid.  Where  a  void, 
illegal  or  erroneous  tax  has  been  paid,  the  per 
son  paying  the  same  is  entitled  to  recover  it 
back  under  section  762  of  the  Revision;  and 
when  the  board  of  supervisors,  upon  being  ap- 
plied to,  refuse  to  order  it  refunded,  he  may 
commence  an  action  therefor  against  the  county. 
Lauman  v.  TJie  County  of  Des  Moines,  20  Iowa, 
310. 

134.  Ner  is  the  rule  changed  by  the  fact  that 
the  tax  collected  had,  with  other  moneys,  been 
distributed  to  the  State,  school  and  bridge  fund. 
Ibid. 

136.  No  question  is  made  herein  as  to  whether 
it  was  not  the  duty  of  the  party  to  appeal  from 
the  action  of  the  board,  instead  of  commencing 
an  action  against  the  county.  Ibid, 

136.  The  grantee  of  property  sold  for  taxes 
may  maintain  an  action  after  eviction  against 
the  real  owner  for  the  reimbursement  of  taxes 
paid  thereon  in  good  faith.  Sections  458,  405, 
503, 605,  and  506  of  the  Code  of  1851,  and  sec- 
tions 56, 58  and  61,  of  chapter  152  of  the  Laws 
of  1858,  construed.  Clmussen  d  Kuehl  v.  Bay- 
bum,  14  Iowa,  136. 

137.  Illegal  tax.  Taxes  paid  under  a  law 
which  is  invalid,  cannot  be  recovered  by  the 
payer.  Kraft  v.  Ths  City  of  Keokuk,  14  Iowa, 
86. 

138.  Mistaka  Money  paid  to  a  muni<»pal 
corporation  for  taxes,  under  a  mistake  as  to  the 
validity  of  the  law  under  which  the  assessment 
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was  made,  cannot  be  recovered  in  an  action  hy 
the  payer  against  the  corporation.  Following 
Kraft  V.  T?ie  OUy  of  Keokuk,  ante,  Eepyr.  Th» 
Toum  of  Fort  Madieon,  14  Iowa,  226. 

139.  School  taxes  paid  to  wrong  diatriot 
Certain  flections  of  land  embraced  within  the 
geographical  limits  of  the  dTil  township  of  C. 
were  alto  embraced  within  the  limits  of  the 
school  district  township  of  R.  The  school  dis- 
trict township  of  G.  indnded  all  of  the  dvil 
township  of  C,  except  the  lands  embraced  in 
the  school  district  township  of  R.  For  several 
snccessive  years  the  school  district  township  of 
R.  and  the  sdiool  district  township  of  0.  certi- 
fied up  to  the  proper  county  anthorities  the  per 
centum  or  rate  of  taxation  voted  by  their  re- 
spective districts  for  school  purposes,  and  the 
same  were  levied  for  such  years,  but  the  per 
•centum  thus  certified  up  by  the  school  district 
of  R.  to  the  county  authorities,  and  by  them 
levied,  was  not  carried  out  upon  the  tax  lists 
upon  said  land,  and  consequently  never  collected, 
but  instead  thereof  the  per  centum  voted  by  the 
school  district  of  C,  and  certified  up,  was  car- 
ried out  upon  the  tax  lists  as  the  amount  of  tax 
upon  said  lands,  collected  by  the  county  treasu- 
rer and  by  him  paid  over  to  said  school  district 
township  of  C.  Held,  in  an  action  by  the  school 
district  township  of  R.  against  the  school  dis- 
trict township  nf  G.  to  recover  the  amount  of 
tax  thus  paid  over  to  the  latter,  that  as  the  tax 
levied  by  the  county  authorities  for  the  plain- 
tiff was  never  collected,  but  another  and  differ- 
•ent  tax,  viz. :  that  certified  up  by  the  defendant, 
the  money  collected  did  not  as  of  legal  right  be- 
long to  the  plaintiff,  and  that  it  was  not  entitled 
to  recover.  District  Tovmship  of  Rapids  v.  IHs- 
irict  Totmship  of  Clinton,  37  Iowa,  823. 

140.  Money  had  and  recelTed :  estoppel  It 
■appearing  from  the  record  that  there  was  a  dis- 
pute between  the  two  districts  respecting  their 
boundaries,  each  claiming  the  territory  in  ques- 
tion, and  failing  to  settle  the  question  in  some 
legitimate  way,  the  allowance  by  the  plaintiff, 
of  the  defendant,  to  levy,  collect  and  receive  the 
taxes  from  year  to  year,  and  expend  them  in 
meeting  the  annual  wants  of  the  district,  es- 
tops it  from  maintaining  an  action  therefor  as 
for  money  had  and  received,  upon  principles 
of  public  policy  similar  to  those  which  deny  to  a 
party  who  voluntarily  pays  an  illegal  or  uncon- 
stitutional tax  the  right  to  recover  it  back. 
See  Dillon  J.,  in  Ibid. 


Vn.  Thb  Tax  Salu. 
a.  In  general, 

141.  Bfieot  of  snbseqnent  sales.  Where  land 
once  sold  is  subsequently  sold  for  taxes  for  fu- 
ture years,  such  subsequent  sale  will  not  operate 
to  divest  the  interest  of  the  purchaser  under  the 
first  one,  if  the  owner  of  the  land  redeem  from 
sudi  subsequent  sale.  Gray  v.  Goan  et  al.,  80 
Iowa,  686. 

142.  ZMfoot  OB  prior  delinqaenoiM.  A  sale 
of  land  for  taxes  frees  it  in  the  hands  of  the 
purchaser  from  any  and  all  liens  thereon  for  de- 
linquent taxes  for  prior  years.  Preston  t.  Van 
Oorder,  81  Iowa,  2S0. 

143.  Under  the  revenue  laws  of  1844,  lands 
were  not  subject  to  sale  for  taxes,  until  three 
years  after  the  taxes  have  become  due,  and  re- 
main unpaid.  Scott  v.  Babcoek^  8  G.  Gr.  188 ; 
Noble  y.lhe  State,  1  Ibid.  825,  contra,  overruled ; 
Ibid. ;  WiUiams  v.  Oleason,  5  Iowa,  284  Anson 
V.  Stein  et  at.,  6  Ibid.  160, 162. 

144.  The  revenne  act  of  1847  was  repealed 
by  the  Code,  without  any  saving,  and  there 
was  no  authority,  under  the  Gode,  for  selling,  in 
1852,  lands  delinquent  for  the  taxes  of  1848. 
Bleidorn  v.  Abel  etal„%  Iowa,  6.  Or  for  any  year 
prior  to  1851.  Ibid. ;  Qaylord  v.  ScarfT,  Ibid. 
179.  And  a  treasurer's  deed  under  such  a  sale, 
would  be  void.    Bleidorn  v.  Abel  et  at,,  supra, 

146.  Under  the  act  of  1847,  there  could  right- 
fully be  no  judgment  against,  or  sale  of  the 
lands,  in  1852,  for  the  unpaid  taxes  of  1849  and 
1850.  Ibid, 

146.  (General  rule  under  prior  laws.    In  the 

assessment  of  property  for  taxes,  thence  and 
through  each  progressive  step  up  to  the  sale  and 
deed,  officers  conducting  the  assessment  and 
sale  are  held  to  a  strict  requirement  of  the  law  ; 
the  doctrinal  presumptions  do  not  offer  to  re- 
lieve the  party  from  their  omissions.  Mteh  v. 
Casey,  2  G.  Gr.  804 ;  Scott  v,  Babeoek,  8  Ibid.  183 ; 
Qaylord  v.  Scarff,  6  Iowa,  179. 

147.  By  what  law  gOTemed.  The  validity 
of  acts  touching  the  assessment,  levy  and  de 
linquency  of  taxes  is  determined  under  the 
laws  in  force  at  the  time  they  were  done.  A 
tax  sale  is  governed  by  the  law  in  force  when  it 
is  made.    Penn  v.  Clemans,  19  Iowa,  872. 

148.  Zhc  parte  proceedings  to  divest  thf 
owner  of  real  estate  of  his  title  for  failure  tc 
pay  taxes  must  conform  strictly  to  the  law  au 
thorizing  them.    Abel  v.  Cross  etal,,17  Iowa,  171 
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149.  School  fond  mortgage.  A  sale  for  taxes 
does  not  affect  a  mortgage  upon  the  premises 
existing  in  favor  of  the  school  or  university 
funds.  Rev.  1860,  §  811 ;  Crum  v.  Cotting  et  al„ 
22  Iowa,  411 ;  The  State  v.  Shaw,  28  Ibid.  67. 

160.  The  purchaser  at  tax  sale,  after  the  com- 
mencement of  a  suit  to  foreclose  such  mort- 
gage, is  bound  bj  the  decree  of  foreclosure. 
Ibid. 

161.  When  the  State  becomes  the  purchaser 
of  lands  under  the  foreclosure  of  a  mortgage 
executed  to  secure  school  fund  loaned,  it  takes 
the  property  purchased  unincumbered  by  any 
liens  for  delinquent  taxes,  and  a  purchaser  of 
the  same  lands  from  the  State  acquires  a  title 
free  from  such  liens.  Selphrey  v.  Boas,  19 
Iowa,  40. 

162.  The  county  authorities  cannot,  for  the 
use  of  the  school  fund,  buy  in  a  tax  title  for  the 
purpose  of  defeating  the  lien  of  a  mortgage 
held  by  a  third  party,  which  is  prior  to  one  upon 
the  same  land  in  favor  of  such  fund.  MiUer  v. 
Oregg  et  al.,  26  Iowa,  75. 

&.  When  wdid. 

163.  Bxror  in  assessment  and  taxes.  A  tax 
sale  and  deed,  otherwise  regular,  will  not,  in 
view  of  sections  755  and  762  of  the  Revision, 
be  rendered  invalid  by  an  error  in  the  assess- 
ment ;  nor  by  an  erroneous  tax,  provided  any 
portion  of  the  taxes  for  which  the  land  was  sold 
was  legal.  And  evidence  of  such  errors  may, 
in  such  cases,  be  properly  excluded  on  the 
ground  of  immateriality.  Eldridge  v.  Kuehl,  27 
Iowa,  160,  followed  in  SuUy  v.  Kuehl,  80  Ibid. 
275 ;  Parker  v.  Sexton  <&  Son,  29  Ibid.  421.  Hur- 
ley v.  Powell,  Levy  dh  Co.,  31  Ibid.  64. 

164.  Illegal  tax.  The  fact  that  the  taxes  for 
one  of  the  years  for  which  land  was  sold  were 
Ulegal  will  not  render  the  sale  invalid  if  the 
taxes  for  the  other  years  were  legal.  Rhodes  v. 
Sexton  db  Son,  88  Iowa,  540 ;  Pettit  v.  The  same, 
Ibid. 

166.  RetrospeotiTe  operation  of  statute.  Sec- 
tion 762  of  the  Revision,  providing  that  an  error 
or  irregularity  in  the  tax  shall  not  affect  the 
validity  of  the  sale,  applies  as  well  to  a  sale  for 
a  delinquency  existing  before  the  enactment  of 
said  section  as  to  one  subsequent  thereto.  SuUy 
V.  Kuehl,  80  Iowa,  275. 

166.  Bales  en  massob  A  tax  deed  showing  a 
sale  of  several  parcels  of  land  enmasse,BJid  not 


in  parcels,  is  void.  Byam  v.  Cook,%\.  Iowa, 393; 
Ferguson  v.  Heath,  Ibid.  488;  Harper  et  al,  v. 
Sexton  et  al.,  22  Ibid.  442. 

167.  Land  may  be  sold  for  taxes  in  tracts 
greater  than  forty  acres,  if  so  assessed.  Subdi- 
visions separately  assessed,  or  in  fact  distinct 
cannot  be  sold  in  gross,  but  a  subdivision  o? 
tract,  though  greater  than  forty  acres,  may  be 
sold  together,  if  thus  assessed ;  and  such  sale 
will  not  be  held  illegal,  when  it  does  not  appear 
that  the  taxes  due  upon  the  land  might  have 
been  satisfied  by  a  sale  of  a  part  only.  Carbin 
V.  Dewolf,  25  Iowa,  124 ;  Stewart  v.  Corbin,  Ibid. 
144 ;  Eldridge  v.  Kuehl,  27  Ibid.  160. 

168.  Land  may  be  sold  for  taxes  in  traete 
greater  than  forty  aeres'when  so  assessed.  Fol- 
lowing the  cases  of  Coftin  ▼.  DeWolf,  25  Iowa, 
124,  and  Stewart  v.  Corbin,  Ibid.  114 ;  Ware  et  aL 
V.  Ihampson  etal.,  29  Ibid.  65 ;  Johnson  v.  Chaea 
^oZ.,  80  Ibid.  808. 

169.  Land  of  known  owners  may  be  properly 
sold  for  delinquent  taxes  in  tracts  greater  than 
forty  acres  when' so  assessed ;  and  when  nothing 
appears  to  the  contrary  from  the  face  of  the 
deed  it  will  be  presumed  that  the  owners  were 
known  and  that  the  sale  in  other  respects  was 
authorized.    BuUcley  v.  GaUanan,  32  Iowa,  461. 

160.  That  a  tax  deed  is  void  because  it  shows 
a  sale  en  masse  does  not  of  itself  render  the  sale 
invalid.  Ware  et  al,  v.  Thompson  et  al,,  29  Iowa, 
65. 

161.  Where  a  deed,  executed  pursuant  to  a 
sale  for  taxes,  and  conveying  several  parcels  of 
land,  is  offered  in  evidence  to  show  color  of  ti- 
tle under  a  tax  sale,  it  is  competent  to  show  by 
evidence  aliunde,  that  the  parcels  were  not  sold 
for  one  gross  sum.  Cliilde  v.  SJaower,  18  Iowa, 
261. 

162.  That  the  certificate  of  sale  upon  which  a 
deed  was  executed  showed  a  sale  in  parcels  doea 
not  estop  the  treasurer  from  denying  the  validity 
of  such  deed.    Byam  v.  Cook,  21  Iowa,  892. 

163.  A  tax  deed  will  not  be  set  aside  because 
the  land  was  sold  en  masse  instead  of  in  subdi- 
visions, where  no  such  objection  is  made  in  the 
petition,  and  no  relief  is  asked  upon  that  ground. 
Wallace  v.  Berger  etal.,  25  Iowa,  456. 

164.  Advertisement  in  gross.  The  adver- 
tisement of  one  hundred  and  sixty  acres  of  land 
in  gross  belonging  to  an  unknown  owner,  which 
was  assessed  in  parcels,  constitutes  no  defect  in 
the  proceedings  under  chai)ter  24,  acts  of  extra 
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session  of  the  eighth  General  Assembly.    Hen- 
derson Y.  Oliver  et  al.,  82  Iowa,  512. 

166.  Oertificate  of  sale.  The  certificate  of 
sale  must  yield  to  the  record  of  sales  when  in 
conflict  therewith.  It  is  accordingly  held,  where 
the  certificate  showed  a  sale  in  gross,  while  the 
register  of  sales  showed  a  sale  in  parcels,  that 
the  latter  would  p«evaiL  Ibid. 

166.  Brasure.  Where  an  erasure  appears  in 
the  record  of  sales,  it  will  be  presumed  it  was 
made  to  correct  a  mistake,  when  nothing  appears 
to  the  contrary.  Ibid, 

167.  Sale  without  a  tax  wazrant  The  iaa 
toarrant  is  not  an  essential  step  or  fact  in  a  tax 
sale.  The  power  of  the  treasurer  to  sell  is  de- 
rived from  the  statute  directly,  and  it  is  imma- 
terial whether  the  tax  warrant  has  a  seal  or  was 
issued  by  order  of  the  board  of  supervisors,  or 
even  whether  there  was  a  tax  warrant.  Parker 
et  cU.  V.  Sextan  dk  Son,  29  Iowa,  420 ;  Ehodee  v. 
The  same;  Pettit  v.  Tlie  same,  83  Ibid.  544 ; 
Johnson  v.  Case  et  al.,  80  Ibid.  808. 

168.  Signature  to  warrant.  Where  the  war- 
rant to  the  collector's  book  was  signed  "  J.  M. 
G.,  acting  county  judge,"  evidence  that  the 
county  judge  was,  at  the  date  of  the  warrant, 
absent  from  the  State,  was  held  admissible,  it 
being  admitted  that  J.  M.  G.  was,  at  the  time, 
clerk  of  the  district  court.  SuUy  v.  Kv^hl,  80 
Iowa,  275. 

169.  Warrant  for  1860.  The  county  judge 
was  the  proper  officer  to  sign  the  tax  warrant 
for  1860.    Corbin  v.  ffiU,  21  Iowa,  70. 

170.  A  tax  warrant  signed  by  the  clerk  act' 
ing  as  county  judge  was  not  invalidated  by  the 
failure  of  the  record  to  show  the  absence,  ina- 
bility or  interest  of  the  judge,  as  required  by 
section  247  of  the  Revision.  Ibid. 

171.  Failure  to  note  sale  as  against  good  faith 
purchaser.  A  party  purchasing  real  estate  that 
had  been  sold  for  taxes,  but  not  minuted  in  the 
tax-sale  book,  gets,  notwithstanding,  no  para- 
mount title,  provided  the  tax  deed  was  recorded 
at  the  time  of  his  purchase,  or  he  had  any  other 
notice  thereof.  Negus  v.  Tancey  <&  Smith,  28 
Iowa,  417. 

172.  Adjournment  of  sale.  Where  real  prop- 
erty has  been  once  duly  advertised  for  sale  for 
taxes,  the  sale  thereof  may  be  made  at  any  time 
thereafter,  pursuant  to  adjournments  regularly 
made,  and  need  not  be  advertised  again.  Bev. 
f%  764,  778,  and  Laws  Ex.  Sess.  1861,  p.  82 ; 
ffurley  v.  B6reet,  29  Iowa,  429. 

Vol.  2.  — 184 


173. record    o£     The  treasurer  may, 

under  section  776  of  the  Revision,  when,  from 
any  cause,  the  property  cannot  be  duly  adver- 
tised, and  offered  on  the  first  Monday  in  October, 
make  the  sale  on  the  first  Monday  of  the  next 
succeeding  month  in  which  it  can  be  made,  al- 
lowing time  for  publication.  Sully  v.  KueM,  30 
Iowa,  276. 

174.  The  reasons  or  causes  why  the  sale  was 
not  held  on  the  first  Monday  in  October,  but  at 
such  subsequent  time,  need  not  appear  of  record. 
Tbid, 

176.  SiUsoonduot  of  purchaser:  evidence. 
Evidence  that  the  purchaser  at  the  tax  sale,  by 
his  conduct,  prevented  competition  with  him  by 
the  bidders  present  in  reference  to  many  pieces 
of  land  bid  for  by  him,  is  not  admissible  to  im- 
peach the  validity  of  the  sale  where  it  is  not 
shown  that  such  conduct  extended  to,  or  was  in 
some  way  connected  with,  the  tract  in  contro- 
versy.   Eldridge  v.  KueM,  27  Iowa,  160. 

176.  Whether  evidence  of  such  alleged  mis- 
conduct, even  if  connected  with  the  particular 
tract  in  controversy,  would  be  admissible  as 
against  a  boTia  fide  grantee  may  well  be  ques- 
tioned. Ibid, 

177.  Assessor  de  facto.  .That  an  assessor 
was  not  duly  qualified,  when  acting  as  an  officer 
defacto^  he  assessed  the  property,  does  not  invali- 
date such  assessment,  or  affect  the  validity  of  a 
sale  for  taxes.    AUen  v.  Armstrong,  16  Jowa,  508. 

178.  Assessor's  return.  The  exclusion  of  the 
assessor's  return,  offered  for  the  purpose  of 
showing  that  the  land  was  not  listed  in  the 
name  of  the  owner,  but  of  another,  wiil  not  be 
held  erroneous  unless  accompanied  or  followed 
by  a  proposal  to  introduce  proof  showing  that 
the  latter  was  not  in  fact  the  owner.  SvUy  v. 
Kuehl,  80  Iowa,  275. 

179.  Misrepresentation  of  treasurer.  That 
the  treasurer  made  a  mistake  and  deceived  the 
agent  of  the  owner,  by  representing  that  the 
taxes  had  been  paid  for  a  certain  year,  are  not 
sufficient  to  invalidate  a  sale  for  the  unpaid 
taxes  of  that  year,  unless  some  collusion  or 
fraudulent  combination  be  shown  between  the 
treasurer  and  purchaser  of  the  land.  McOahan 
v.  Garr,  6  Iowa,  331. 

180.  Non-resident  owner.  The  fact  that  the 
owner  of  lands  resided  in  a  State  in  rebellion, 
when  the  taxes  accrued,  does  not  excuse  him 
from  their  payment.  Finley  v.  Brown  et  al.,  22 
Iowa,  588. 
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e.  When  invaiid. 

181.  Sales  in  gross.  Sale  of  several  tiacts  of 
land  in  a  body  is  void.  Boardman  v.  Bourne,  20 
Iowa,  134;  Byam  v.  Coo*,  21  Ibid.  892;  Fergu- 
son V.  HecUh,  Ibid.  438 ;  Harper  v.  Sexton^  22 
Ibid.  442;  Penn  v.  Clemane,  19  Ibid.  373;  and 
§  156,  et  seq,  ante,  and  §  191  et  seq.,po8t, 

182.  Fraud  in  sale.  The  owner  of  land  sold 
for  taxes  may  defeat  the  sale  by  showing  fraud 
committed  by  the  officer  conducting  the  sale,  or 
by  the  purchaser.  The  facts  proved  in  this  case, 
and  detailed  in  the  statement,  show  no  fraud. 
McCready  v.  Sexton  <Sk  Son,  29  Iowa,  356. 

183.  Sale  of  homestead.  A  sale  of  a  tract  in- 
cluding the  homestead  of  a  delinquent  tax  payer, 
is,  under  Revision,  section  766,  void  in  toto.  Nor 
is  this  rule  changed  by  Laws  of  1862,  chapter 
178,  section  9,  in  cases  where  this  act  took  effect 
after  the  taxes  were  levied,  though  before  the 
sale.  The  case  of  Penn  v.  Clemans,  19  Iowa, 
372,  followed.    Stewart  v.  Corbin,  25  Iowa,  145. 

184.  Oombination  between  buyers:  evi- 
dence. Where  a  combination  is  entered  into 
between  the  purchasers  at  a  tax  sale,  to  the 
-effect  that  they  will  not  bid  against  each  other, 
or  that  they  will  bid  in  turn,  the  sale  is  void. 
Kericer  v.  AUen,  31  Iowa,  578. 

185.  Evidence  that  such  course  was  pursued 
at  the  sale  is  admissible,  in  the  first  instance, 
although  it  is  not  shown  that  defendant,  who 
was  a  purchaser  thereat,  was  a  party  to  such 
combination.  Ibid. 

186.  Purchase  by  owner.  The  purchase  of 
lands  at  a  tax  sale  by  one  claiming  to  be  the 
owner  thereof,  is  invalid.  Thomas  v.  Stickle^  82 
Iowa,  71. 

187.  Under  the  Iiaws  of  1844,  to  defeat  the 
deed  it  may  be  shown  that  the  assessment  list 
was  not  filed  before  June  15th,  1844 ;  that  the 
county  and  territorial  list  was  not  returned  be- 
fore the  first  Monday  in  January,  1845,  and  that 
the  owner  of  the  land  had  personal  property  in 
1844  and  afterward.  Larraby  v.  Reed,  8  G.  Gr. 
419. 

188.  Under  the  revenue  act  of  1847,  there 
could  be  no  judgment  for  unpaid  taxes  of  1849 
and  1850.  Such  a  sale  could  only  take  place  in 
pursuance  of  a  judgment  in  the  district  court 
for  the  taxes  due  and  unpaid,  which  judgment 
could  only  be  rendered  upon  a  return  of  the 
county  treasurer,  showing  that  the  taxes  had 
remained  due  and  unpaid  for  two  years  from 
the  first  day  of  January  next  after  the  delin- 


quent list  had  been  filed  in  his  office.    BUidom 
V.  Abet  etal.,%  Iowa,  5. 

189.  A  sale  of  lands  in  1862  by  a  oounty 
treasurer,  for  delinquent  taxes  of  1849  and 
1850,  derives  no  support  from  the  Code,  as  under 
section  496,  the  treasurer  was  authorized  to  sell 
in  each  year  only  lands  upon  which  the  taxes 
levied  the  preceding  year  remained  unpaid  No 
authority  to  sell  for  any  year  preceding  1851 
was  vested  in  the  county  treasurer  until  the  pas- 
sage of  the  act  entitled  ^  an  act  to  enforce  the 
claims  of  the  State  and  county  against  lands 
and  lots,  on  which  owners  have  failed  to  x)ay 
the  taxes  charged  thereon,  prior  to  1851,"  ap- 
proved January  22,  1853.  Ibid. 

190.  Under  law  of  1868.  A  sale  made  un- 
der the  revenue  law  of  1858  (Laws  1858,  chap. 
142),  for  taxes  which  had  been  delinquent  less 
than  two  years,  was  invalid.  Orr  v.  Tratacier 
et  al.,  21  Iowa,  68. 

See,  further,  sub-title  herein  Tax  Deed  ;  also 
Municipal  Cobporation. 

VIII.  The  Tax  Deed. 

191.  Sale  in  gross.  It  cannot  be  objected  to 
tbe  validity  of  a  tax  deed,  that  it  does  not  show 
that  a  less  portion  than  the  whole  lot  it  purports 
to  convey  was  first  offered,  when  it  is  shown  by 
evidence  of  the  treasurer  that  it  was  in  fact  so 
offered.     Oray  v.  Coan  et  aL,  80  Iowa,  536. 

192.  When  void  upon  its  face.  A  tax  deed 
embracing  several  distinct  tracts  of  land  which 
purport  to  have  been  sold  en  masse  for  a  gmss 
sum,  is  void  upon  its  face.  Ware  v.  Thompson, 
29  Iowa,  65 ;  Byam  v.  Cook,  21  Ibid.  392;  Ferffu- 
son  V.  Heath,  Ibid.  438;  Ackley  v.  Sexton  24 
Ibid.  320;  Boardman  v.  Bourne,  20  Ibid.  134 

193.  Postponement  of  sale.  A  tax  deed 
which  recites  that  the  sale  was  begun  on  the 
first  Monday  of  December  instead  of  the  first 
Monday  of  October,  is  not  void  on  its  face,  as 
showing  that  the  sale  was  made  at  a  time  not 
authorized  by  law.  The  presumption  is  that 
the  causes  recognized  by  the  statute  (Rev.,  § 
776)  for  commencing  the  sale  on  the  first  Hon- 
day  of  some  month  subsequent  to  October  ex- 
isted, and  the  oniLS  is  upon  the  party  attacking 
the  deed  to  show  the  contrary.  Following 
iKdnd^e  V.  JTtt^W,  27Iowa,160.  Low  Y.Welch  et 
al.,  33  Ibid.  192. 

194.  Efifect  of  deed  as  evidence:  oonda- 
siveness  of  deed.    A  tax  deed  is,  by  statate. 
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made  evidence  of  a  compliance  with  the  law 
anterior  to  the  execution  of  the  deed ;  and  a  party- 
claiming  ander  such  a  deed  is  not  bound,  as 
prelim! naiy  to  his  right  to  introduce  the  same 
in  evidence,  to  first  prove  an  assessment,  levy 
advertisem'ent,  etc.  AUen  y.  Armstrong,  16 
Iowa,  508.     See  AdofM  y.  BeaU,  19  Ibid.  61. 

196.  When  any  given  step  or  matter  are  so 
indispensable  in  the  exercise  of  the  taxing 
power,  that  no  tax  can  be  raised  until  it  is  taken, 
it  cannot  be  dispensed  with ;  and  tlie  owner  can- 
not be  concluded  from  showing  the  truth  as  to 
fiuch  a  step  or  matter  by  any  legislative  action. 
AUen  V.  Armstrong,  16  Iowa,  608. 

196.  The  clause  of  the  revenue  act,  which 
makes  the  treasurer's  deed  conclusive  evidence 
of  the  regularity  of  all  prior  proceedings,  is 
held  unconstitutional,  as  depriving  a  person 
of  his  property  without  due  process  of  law, 
so  far  as  respects  the  essential  prerequisites 
for  the  exercise  of  the  taxing  power,  such  as 
the  assessment,  levy,  sale  and  the  like ;  as  to 
non-essentials,  or  matters  merely  directory,  it  is 
constitutional.  McCready  v.  Sexton  db  Son,  29 
Iowa,  856. 

197.  It  is  not  competent  for  the  legislature  to 
provide  that  a  tax  deed  shall  be  conclusive  evi- 
dence of  the  assessment  or  any  of  the  essentials 
prerequisite  to  the  taxing  power.  Following 
McCready  v.  Sexton,  29  Iowa,  856;  Powers  v. 
FuUer,  30  Ibid.  476. 

198.  Held,  that  though  the  clause  making  the 
tax  deed  conclusive  evidence,  was  unconstitu- 
tional so  far  as  it  related  to  essential  prerequi- 
sites, yet  that  it  would  be  sustained  to  the  extent 
of  the  legislative  power,  and  that  the  word 
*'  conclusive,"  would,  as  to  such  essential  pre- 
requisites, be  considered  as  stricken  out.  Mc- 
Cready V.  Sexton  d  Son,  29  Iowa,  856. 

199.  A  tax  deed,  regular  in  form,  is  prima 
facie  evidence  that  all  of  the  essential  prerequi- 
aites  to  the  exercise  of  the  taxing  power  were 
complied  with,  notwithstanding  it  has  been  held 
that  the  portion  of  the  statute  making  the  deed 
conclusive  evidence  of  such  essentials  is  uncon- 
stitutional. McCready  v.  Sexton,  29  Iowa,  856 ; 
Powers  V.  Fuller,  80  Ibid.  466. 

200.  Is  conolusiTe  of  notioe.  The  provision 
of  the  revenue  law,  making  a  tax  deed  conclu- 
sive evidence  of  due  notice  of  the  sale,  is  valid 
and  binding,  as  such  notice  is  not  essential  to  an 
exercise  of  the  taxing  power.  AUen  ▼.  Arm- 
strong, 16  Iowa,  508. 


201.  Of  warrant.  A  warrant  is  not  an  indis- 
pensable prerequisite  to  the  validity  of  a  tax 
sale,  and,  therefore  the  law  making  the  deed 
conclusive  evidence  that  the  requirements  of 
the  statute  in  that  respect  were  complied  with, 
is  constitutional.  Following  Parker  v.  Sexton, 
29  Iowa,  421.  Hurley  v.  Powell,  Lefoy  d  Co.,  81 
Ibid.  64 

202.  Of  proof  of  publication.  For  like  reasons 
the  deed  is  conclusive  evidence  that  the  require- 
ments of  the  statute  (Revision,  §  771),  respect- 
ing the  certificate  and  affidavit  of  due  publica- 
tion were  complied  with.  IMd. 

203.  As  to  manner  of  asseasment.  While  as 
to  the  fact  of  an  assessment,  levy  or  sale,  a  tax 
deed  is  not  conclusive  evidence,  it  is,  as  to  the 
manner  thereof.  Bulkley  v.  GaUanan,  82  Iowa, 
461. 

204.  That  land  was  sold  in  parcels.  Tax 
deeds,  showing  land  sold  in  parcels,  alleged  to 
have  been  sold  in  bulk,  are  conclusive  upon  that 
point.  MiLLBK,  J.,  not  concurring.  Hima  v. 
Cowan  et  al.,  81  Iowa,  125. 

206.  That  treasurer  performed  his  duty.    A 

tax  deed  is  conclusive  evidence  that  the  treasu- 
rer took  proceedings  to  collect  the  tax  by  die 
tress  and  sale  of  personal  property  of  the  delin 
quent  tax  payer,  before  selling  the  real  estate 
Revision,  g  784.    Stewart  v.  Corhin,  25  Iowa,  145 

206.  Recitals.    The  recital  in  a  tax  deed,  leg 
ular  in  form,  that  the  certificate  of  tax  sale  had 
been  assigned  to  the  grantee,  is  sufficient  to  es- 
tablish that  fact.  84  Iowa,  475. 

207.  Pa3rment  of  taxes.  A  tax  deed  conveys 
no  title  where  the  evidence  shows  payment  of 
taxes  before  sale.    Waters  v.  Glats,29  Iowa,  487. 

208.  Tax  sale :  power  of  treasurer  to  make- 
second  deed.  A  treasurer,  who  has  made  a  tax 
deed  so  imperfect  and  irregular  as  not  to  pass  the 
title,  may,  on  his  own  motion,  where  the  law  has 
been  substantially  complied  with,  make  a  second 
or  other  deed,  correct  in  fact  and  regular  in  form 
so  as  to  invest  the  purchaser  with  the  legal  title. 
It  was  accordingly  held,  where  the  deed  made 
by  the  treasurer  was  void,  as  showing  a  sale  in 
gross,  that  he  might  execute  a  second  and  cor- 
rected deed,  showing  the  sale  in  parcels,  in  ac 
cordance  with  the  fact  as  shown  by  the  record 
of  sales. 

Argu.  1.  The  statute  confers  upon  the  pur- 
chaser the  right  to  have  the  title  conveyed  to 
him. 
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*  2.  This  right  and  the  power  of  the  treasurer 
to  execute  a  deed  that  will  pass  the  title,  is  a 
continuing  one. 

*  8.  If  the  treasurer  refuses,  he  may  be  com- 
pelled by  mandamua  to  convey. 

'  4.  A  mandamtu  confers  no  new  or  additional 
authority,  but  simply  requiree  the  officer  to 
discharge  a  duty  enjoined  by  law,  when  he  re- 
fuses or  neglects  to  do  it. 

*  5.  He  may  do  voluntarily  what  he  may  be 
required  by  mandamuM  to  do.  McCready  v.  8ea> 
ion  db  Son,  29  Iowa,  856  ;  followed  in  Parker  v. 
Sexton  d:  Son,  Ibid,  421 ;  Hurley  v.  Street,  Ibid, 
428 ;  Johneon  v.  OJum,  80  Ibid,  802 ;  Gray  v.  Ooan 
et  at..  Ibid,  536. 

209  Whan  not  aothorisod  to  ezeonte  second 
deed.  When  the  treasurer  has  executed  to  the 
purchaser  a  valid  deed  in  compliance  with  the 
statute  and  the  sale,  he  cannot  divest  or  in  any 
manner  affect  the  title  thus  conveyed  by  the  exe- 
cution of  a  second  deed.  Jhtlkky  v.  OaUanan, 
82  Iowa,  461. 

210.  Under  prior  laws.  A  tax  deed  for  de- 
linquent taxes  of  1843,  is  not  admissible  in  evi- 
dence without  proof  of  the  assessment  collec- 
tor's return.    Scott  v.  Babcock,  3  G.  Or.  133. 

211.  A  deed  conveying  property  sold  at  a  tax 
sale,  made  under  the  provisions  of  the  act  of 
January  15, 1841,  loses  its  character  as  prima 
fade  evidence  of  the  regularity  of  all  prior  pro- 
ceedings, when  it  is  shown  that  in  any  essential 
particular  such  proceedings  were  irregular. 
Baybum  v.  Kuehl  et  al.,  10  Iowa,  92. 

212.  A  deed  executed  by  a  municipal  cor}>ora- 
tion,  conveying  property  sold  for  taxes,  and 
which  is  not  made  by  law  prima  jade  evidence 
of  the  regularity  of  prior. proceedings,  should 
not  be  admitted  in  evidence,  as  a  link  in  a  cliain 
of  title,  when  the  party  offering  it  does  not  offer 
to  show  other  proof  of  the  regularity  of  such 
proceedings,  i&id. 

213.  Tax  deeds,  regularly  executed  under  the 
revenue  law  of  1841,  are  prima  fade  evidence 
of  the  regularity  of  ail  prior  proceedings  in  the 
levy,  and  the  sale  of  the  property ;  and  when 
such  deed  is  attacked  the  burden  of  showing  a 
failure  to  comply  with  the  requirements  of  the 
law,  in  such  proceedings,  is  upon  the  party 
making  such  attack.  When,  however,  no  record 
of  the  levy  of  the  tax,  or  of  the  sale,  is  in  exist- 
ence, the  burden  is  upon  the  party  claiming 
under  the  deed.  Long  et  al.  v.  Burnett,  18 
Iowa,  28. 


214.  Rfloitals.  The  failure  to  recite  one  of 
the  requisites  to  a  valid  levy  of  a  tax  in  a  deed 
in  which  all  the  proceedings  had  in  sack  levy, 
and  all  others  essential  to  its  validity,  are  set 
out,  is  evidence  by  implication,  that  the  require- 
ment omitted  was  not  complied  with.  •  Jbid. 

216.  Oase  followed.  Baybum  v.  KtM  et  aL, 
tupra,  as  to  the  tax  deed,  cited  and  affirmed. 
Long  et  al.  v.  BumeU,  13  Iowa,  28.   • 

IX.  Limitation  of  Attack  on  Sale  and  Dbed 

216.  Statate  of  limitation:  when  it  com- 
mences to  run.  The  limitation  embraced  in 
section  790  of  the  Revision,  wbdch  provides 
that  '*  no  lurtion  for  the  recovery  of  real  prop 
erty  sold  for  the  non-payment  of  taxes  shall  lie, 
unless  the  same  be  brought  within  five  years 
from  the  date  of  sale,"  oonunences  to  run  from 
the  date  of  the  execution  and  recording  of  the 
treasurer's  deed,  instead  of  from  the  time  the 
land  was  struck  off  to  the  bidder  at  the  sale. 
The  word  **  sale,"  as  therein  used,  is  construed 
to  mean  a  completed  sale  which  vests  the  tUlehxL 
the  purchaser  and  places  him  in  a  position  to 
have  the  legality  thereof  tested  in  the  courta 
Mdridge  v.  Kuehl,  27  Iowa,  160.  Followed  in 
MeOready  v.  Sexton  db  Son,  29  id.  356;  Murlyr, 
Street,  id.  429,  ffendenon  v.  (Hiioer,  28  id.  20. 

217.  In  what  cases  it  operates  as  a  bar 
Section  790  of  the  Revision,  providing  that,  "  nc 
action  for  the  recovery  of  real  property  sold  fox 
the  non-payment  of  taxes,  shall  lie,  unless  the 
same  be  brought  within  five  years  from  tbe 
date  of  the  sale  thereof  for  taxes,"  .operates  as 
a  bar  in  those  cases  only  where  the  land  has 
been  sold  for  the  non-payment  of  taxes ;  and,  in 
an  action  for  the  recovery  of  the  property  it 
may  be  shown,  notwithstanding  the  recital  of 
the  tax  deed  to  the  contrary,  that  the  land  was 
not  in  fact  sold  for  the  non-payment  of  taxes. 
Case  V.  Albee,  28  Iowa,  277. 

218.  The  limitation  upon  actions  for  the  re 
covery  of  real  property  sold  for  taxes,  contained 
in  section  790  of  the  Revision,  operates  as  a  bar 
upon  all  actions  of  this  character,  based  upon 
irregularities  in  the  manner  of  sale;  as  that 
several  tracts  were  sold  together  for  a  gross 
sum.    Douglass  v.  TuUock  et  al.,  34  Iowa,  262. 

219.  An  action  for  the  recovery  of  lands  sold 
for  taxes  cannot  be  maintained  (except  in  the 
case  of  minors  and  other  cases  excepted  by  the 
statute)  after  the  lapse  of  five  years  from  the 
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date  of  the  execation  and  recording  of  the  tax 
deed.  ReT.,g790.  2%<wkM  v.  i»icJWtf,  82  Iowa,  71. 

220.  It  was  the  intention  of  the  statute  to 
cure  all  irregnliirities  in  the  mode  or  manner  of 
sale  which,  within  the  limitation  fixed,  might 
have  rendered  the  sale  invalid.  It  is  accord- 
ingly held,  that  a  tax  deed,  showing  the  land 
sold  in  balk,  is  not  excepted  from  the  operation 
of  the  statute.  Ibid» 

221 .  Does  not  operate  against  holder  of  tax 
deed.  Section  790  of  the  Revision,  providing 
that  no  action  for  the  recovery  of  real  property 
sold  for  taxes  shall  lie,  unless  brought  within 
five  years  from  the  day  of  sale,  does  not  pre- 
clude the  person  claiming  under  the  tax  sale 
and  deed  from  bringing  his  action  against  the 
original  owner  within  that  time  to  cut  off  the 
right  of  such  owner,  and  quiet  the  title  in  him- 
self.   Stev6n8<m  v.  Bimette^,  80  Iowa,  286. 

X.  Redemption. 

a.  Who  may  redeem, 

222»  Lessee  may  redeem.  The  lessee  of  land 
sold  for  taxes  is  an  owner  within  the  meaning  of 
section  505,  Code  of  1851,  and  as  such  is  entitled 
to  redeem,  though  his  interest  is  acquired  after 
the  sale,  and  the  redemption  is  made  without 
the  knowledge  or  authority  of  the  owner  of  the 
fee.    Byingtan  v.  Rider,  9  Iowa,  566. 

223.  General  rule.  It  may  be  laid  down  as 
a  general  rule,  that  any  right,  whether  in  law 
or  equity,  whether  perfect  or  inchoate,  in  pos- 
session or  action,  or  whether  in  the  nature  of 
a  charge  or  incumbrance  on  the  land,  amounts 
to  such  ownership  as  will  entitle  the  party 
holding  it  to  redeem  the  land  from  tax  sale. 
Bice  V.  Nelson,  27  Iowa,  148. 

224.  A  party  having  no  interest  in  land  has 
no  right  to  redeem  it  from  a  sale  made  for  taxes. 
A  redemption  by  a  party  having  no  right  to 
redeem,  does  not  divest  the  title  of  the  tax  pur- 
chaser or  inure  to  the  benefit  of  the  real  owner. 
Penn  v.  Clemane,  19  Iowa,  878;  Byington  v. 
Bookxcalter,  7  Ibid.  512. 

225.  The  heir  of  the  mortgagee  of  real 
estate  has  such  an  interest  therein  as  entitles 
him  to  redeem  the  property  from  a  sale  made 
for  the  payment  of  taxes,  at  any  time  within 
one  year  after  attaining  majority. 

Argu.  1. —  The  *'  real  property  "  of  a  minor, 
wUhin  the  meaning  of  tlie  statute,  may  consist  of 
an  equitable  interest  in  land. 


2.  A  liberal  construction  is  given  to  statutes 
providing  for  the  redemption  of  real  estate  sold 
for  taxes.    Burton  v.  Hintrager,  18  Iowa,  348. 

226.  A  person  holding  a  deed  for  an  nn- 
aasigned  right  of  dower  in  certain. real  estate 
has  such  an  interest  therein  as  entitles  him  to 
redeem  the  same  from  a  tax  sale.  And  he  may 
thus  redeem  not  merely  a  part,  or  to  the  extent 
of  the  dower  interest,  but  the  whole  estateb 
Bice  V.  Nelson,  27  Iowa,  148. 

227.  Wife  may  redeem  homestead.  The  in- 
terest of  the  wife  in  the  homestead  is  "  the  real 
property  of  a  married  woman,"  within  the  mean- 
ing of  section  779  of  the  Revision  of  1860,  which 
permitted  the  redemption  of  such  property 
from  a  sale  mad^  for  the  payment  of  delinquent 
taxes  at  any  time  within  one  year  after  the  dis- 
ability of  coverture  was  removed. 

Argu,  1.  The  husband  and  wife  are  practi- 
cally, as  to  the  homestead  property,  joint  ten- 
ants, subject  to  limitations.  The  interest  of  the 
wife  is  present  and  fixed,  and  not  remote  or  con- 
tingent. 

2.  The  term,  '*  owner  and  parties  in  interest," 
in  redemption  laws,  have  a  broad  and  compre- 
hensive meaning. 

8.  Any  right  which,  in  law  or  in  equity, 
amounts  to  an  ownership  in  the  land ;  any  right 
of  entry  upon  it,  to  its  possession  or  enjoyment 
of  any  part  of  it,  which  can  be  deemed  an  estate, 
makes  the  person  an  owner  so  far  as  it  is  neces- 
sary to  give  him  the  right  to  redeem.  Adam^  v. 
Beale  et  vx.,  19  Iowa,  61. 

228.  The  wife  has  such  an  interest  in  the 
homestead  as  entitles  her  to  redeem  the  same 
from  tax  sale.  And  this  right  of  redemption 
continues,  under  the  statute,  until  one  year  after 
she  shall  have  become  discovert.  Pflffner  v. 
Krwpfd  etal.,28  Iowa,  27. 

229.  It  seems  that  the  right  of  redemption  of 
a  married  woman,  under  a  tax  sale  of  property 
in  which  she  has  an  interest,  is  not  cut  off  by  a 
judgment  on  a  cross-petition  making  her  and 
her  husband  parties,  when  such  cross-petition 
contains  no  allegations  putting  in  issue  or  refer- 
ring to  her  right  of  redemption  or  any  interest 
she  has  in  the  property,  but  merely  sets  up 
petitioners's  tax  deed  and  asks  judgment  against 
the  defendants,  establishing  petitioner's  right 
thereunder  to  the  premises,  and  that  he  be  pat 
in  possession  thereof.    Ibid, 

230. repeal   of  statutes.    Section    18^ 

chapter  178,  Laws  of  1862,  repealing  section  778 
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of  the  Revision  of  1860,  did  not  affect  the  right 
of  the  wife  to  redeem  her  homestead  sold  before 
its  enactment,  at  anj  time  within  one  year  after 
the  removal  of  the  disability  of  coverture. 
Adarm  v.  Bedle  et  ux.  19  Iowa,  61. 

231.  Redemption  from  innooent  purchaser. 
Where  a  party  attempts  to  redeem  land  from  all 
tax  sales,  and  fails  through  the  mistake  or  mis- 
direction of  the  district  court  clerk,  his  right  to 
redeem  said  land  from  an  innocent  purchaser, 
after  the  expiration  of  the  time  of  redemption, 
is  gone.    BoUnger  v.  Henderson^  23  Iowa,  165. 

232.  One  must,  at  least,  consult  the  highest 
sources  of  information,  namely :  the  tax  list  and 
sale  books  in  the  treasurer's  office,  in  order  to  a 
right  of  redemption  from  an  innocent  purchaser. 
Semble.  Ibid. 

233.  A  mistake  of  finct  may  be  a  ground  for 
relief  in  equity  to  the  owner  in  a  case  of  tax 
sale  and  redemption,  as  well  as  in  any  other 
case.    Jioble  et  al.  v.  Bullis^  23  Iowa,  559. 

234.  A  person  whose  land  had  been  sold 
for  taxes,  upon  hearing  it,  went  to  the  clerk  to 
redeem  the  same,  who  finding  a  record  of  a  sec- 
ond sale  that  had  afterward  been  made  for  the 
taxes  of  the  same  year,  and  not  knowing  of  the 
former  sale,  advised  the  owner  as  to  the  amount 
required  to  redeem  therefrom,  which  the  owner 
paid  him,  and  the  clerk  issued  a  certificate  of 
redemption  from  the  second  sale.  The  owner 
never  had  k nowledge  of  but  the  one  sale,  ffeld, 
that  these  facts  entitled  the  owner  to  equitable 
relief,  and  he  was  permitted  to  redeem.  Ibid. 

b.  Wit?un  wluU  time. 

235.  Under  chapter  152,  Laws  of  the  seventh 
General  Assembly,  the  owner  of  property  sold 
for  taxes  may  redeem  at  any  time  within  five 
years  from  the  date  of  the  sale.  At  the  expira- 
tion of  five  years  if  not  redeemed,  the  title  vests 
absolutely  in  the  purchaser.  ByingUm  v.  Rider j 
9  Iowa,  566. 

236.  The  time  of  redemption  of  lands  sold 
for  tax  is  governed  by  the  law  under  which  it 
was  sold,  not  that  under  which  it  was  assessed. 
Negue  v.  Yancey  cfe  Smith,  22  Iowa,  57. 

237.  Minor.  A  minor  must  be  the  owner  of 
land  sold  for  taxes  at  ike  time  of  such  sale  to  be 
entitled  to  an  extension  of  the  time  of  redemp- 
tion beyond  the  three  years  prescribed  by  the 
revenue  laws.  A  subsequently  acquired  title 
does  not  invest  a  minor  with  such  rights.  Bur- 
ton V.  Ilintrager,  18  Iowa,  348. 


238.  Married  woman.  Under  section  7799 
Revision  of  1860,  a  married  woman  was  pev> 
mitted  to  redeem  her  lands  sold  for  taxes  at  any 
time  within  one  year  after  the  termination  of 
her  coverture.  Myers  v.  Copeland,  Clerk,  €te^ 
20  Iowa,  22  ;  Pfiffner  v.  Krapfel,  28  Ibid.  27. 

6.  How  effected  ;  the  amount  to  be  paid,  to 

wliom,  etc. 

239.  Amount  to  be  paid.  Under  section  13, 
chapter  178,  of  the  Laws  of  1862,  the  owner  of 
lands,  in  redeeming  the  same  from  a  sale  made 
for  the  payment  of  taxes,  must  pay,  in  addition 
to  the  amount  bid  at  the  sale  and  thirty  per 
cent  thereon,  the  taxes  accruing  thereafter  and 
paid  by  the  purchaser,  with  thirty  per  cent  on 
all  such  taxes  as  remain  unpaid  until  the  Ist 
day  of  February  after  they  become  due,  with 
ten  per  cent  interest  upon  each  of  the  several 
amounts  thus  ascertained.  Mulligan  v.  Hin^ 
trager  et  al.  18  Iowa,  171. 

240. pro  rata  payment.     In  redeeming 

but  a  part  of  lands  sold  in  gross,  the  purchaser,  or 
the  clerk  when  acting  in  his  stead,  has  the  right 
to  demand  only  the  money  paid  at  the  tax  sale 
for  the  part  redeemed,  with  the  penalties  and 
interest  thereon,  regardless  of  the  fact  whether 
the  property  was  assessed  and  taxed  at  more  or 
less  than  its  actual  relative  value.  Penn  v. 
Olemans,  19  Iowa,  378. 

241. costs.     In  an  action  to  redeem  land. 

from  tax  sale,  the  plaintiff,  to  avoid  the  costs  of 
the  action,  should  have  tendered  defendant  the 
amount  due  for  taxes  paid  by  him,  and  should 
have  kept  the  tender  good.  Curl  v.  Watson,  25 
Iowa,  86. 

242.  Where  one  sale  was  invalid  because  of 
several  parcels  or  tracts  being  sold  together, 
while  the  other  sales  were  valid,  ?i€ld,  that 
plaintiff  must  pay  the  amount  of  legal  taxes 
paid  by  defendant  under  the  first  sale,  with  six 
per  cent  interest  thereon ;  and  must  also  pay 
the  statute  penalty  and  interest  upon  the  other 
sales  and  subsequent  taxes  paid  by  defendant. 
ibid. 

243.  Reimbursement '  of  taxes  paid.  The 
owner  of  real  estate,  sold  for  taxes,  is  not  re- 
quired to  pay  to  the  purchaser,  in  order  to 
redeem,  the  subsequent  taxes  for  city  purposes 
paid  thereon  by  such  purchaser.  Following 
Byington  v.  Ryder,  9  Iowa,  566.  Byington  v. 
Hampton,  et  al,  13  Ibid.  28. 
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244.  The  words, "  any  taxes  on  the  hmd  paid 
by  the  purchaser,"  in  section  505,  Code  of  1851, 
have  reference  only  to  taxes  levied  under  the 
authority  of  State  laws,  and  are  collected  by 
the  county  treasurer.  They  do  not  include  taxes 
levied  by  municipal  corporations.  Byingtan  v. 
Rider,  9  Iowa,  566. 

245.  The  purchaser  of  real  estate,  at  a  tax 
sale,  cannot  demand  of  the  owner  the  repay- 
ment of  taxes  paid  after  the  redemption  thereof. 
ByxngUm  v.  Alien,  11  Iowa,  8;  Byington  v. 
TToWi,  Ibid.  37. 

246.  Failure  of  treasurer  to  enter  redemp- 
tion. The  failure  of  a  county  treasurer,  to 
enter  a  memorandum  of  the  redemption  of  the 
land,  in  the  list  of  tax  sales,  is  not  sufficient  to 
invalidate  the  redemption  of  the  land.  The 
party  redeeming  cannot  be  held  responsible  for 
the  omission  of  the  officer.  Byington  v.  Booh. 
iJDcUter,  7  Iowa,  512. 

247.  General  ofifer  to  redeem  Insufficient. 
A  general  offer  to  the  clerk  to  pay  taxes  in 
arrear,  or  to  redeem  property  sold  for  taxes, 
raises  no  equity  for  relief  as  against  an  innocent 
purchaser.   Bolinger  ▼.  Henderson,  23  Iowa,  165. 

248.  To  whom  pa3rment  should  be  made. 
The  payment  of  the  amount  necessary  to  redeem 
may  be  made  to  the  treasurer  of  the  county, 
though  the  purchaser  resides  in  the  county  in 
which  the  property  is  situated.  Byington  v. 
Bider,  9  Iowa,  566. 

d.  Other  matters  respecting  redemption, 

249.  Redemption  by  minor:  tenants  in 
oommon.  The  right  of  a  minor  to  redeem,  after 
attaining  his  majority,  land  sold  at  tax  sale 
during  his  minority,  is  limited  to  his  own  inter- 
est therein,  and  does  not  extend  to  that  of  other 
owners  or  tenants  in  common  holding  interests 
with  him.  Jacobs  et  aL  ▼.  Porter  et  cU.^  34 
Iowa,  841. 

250.  Redemption  by  part  owner.  Where  a 
party,  by  reason  of  owning  any  interest  in  the 
property  sold  for  taxes,  has  a  right  to  redeem, 
he  may  redeem  the  whole ;  and  the  purchaser 
may  require  him  to  redeem  the  whole,  if  any. 
C'url  V.  Watson,  25  Iowa,  86. 

251.  Sfifeot  of  tender.  A  tender  of  a  sum  of 
money,  for  the  purpose  of  redeeming  real  estate 
from  a  tax  sale,  is  an  admission  that  the  amount 
tendered  is  due,  and  is  a  waiver  of  any  irregu- 
larity in  the  assessment  or  sale.  Brayton  v.  TJie 


County  ofDelaioare,  16  Iowa,  44 ;  Burton  v.  Hint- 
rager,  18  Iowa,  348. 

252.  Construction  of  redemption  statutes. 
The  statutes  providing  for  redemption  from  tax 
sales  are  to  receive  a  liberal  construction.  Biee 
V.  Wileon,  27  Iowa,  148  ;  Adams  v.  Beale  et  aL, 
19  Ibid.  61 ;  BurUm  v.  Hintrager,  18  Ibid.  848. 

253.  The  fees  paid  to  the  treasurer  of  a  coun- 
ty for  a  certificate  of  redemption,  xmder  §  777  of 
the  Revision  of  1860,  should  be  accounted  for 
by  that  officer  to  the  county,  and  applied  as  other 
fees  collected  by  said  pfficer  are  applied  by  law. 
The  County  of  Delaware  v.  Oriffln,  17  Iowa,  166. 

25^  An  aoceptance  by  the  purchaser  of  the 
amount  paid  by  the  owners  of  real  estate  sold 
for  taxes,  to  the  treasurer  for  the  purpose  of 
redeeming  the  same,  operates  as  a  ratification  of 
the  act  of  the  treasurer  in  issuing  a  certificate 
of  redemption.  Byington  v.  Hampton  et  aX.,  13 
Iowa,  23. 

255.  Imperfect  description  in  certificate: 
evidence.  A  certificate  of  tax  sale  described 
certain  lots  sold  as  in  "  Hoxie's  Add."  (meaning 
"  Hoxie's  addition  to  Des  Moines").  The  certi. 
ficate  of  redemption  from  the  tax  sale  described 
the  lots  by  numbers,  but  omitted  the  name  of 
any  town  or  addition.  It  referred,  however, 
with  accuracy  to  the  sale,  its  date,  the  amount 
for  which  sold,  the  years  for  which  sold,  and 
that  the  purchaser  had  since  paid  a  certain 
amount  of  taxes  thereon.  Held^  under  the  cir 
cumstances  of  tbe  case,  that  the  identity  was 
sufficiently  established  to  admit  in  evidence  the 
certificate  of  redemption  in  an  action  of  right, 
for  the  purpose  of  showing  that  a  redemption 
had  been  made.    Rice  v.   WUson,  27  Iowa,  148. 

256.  Efifect  of  subsequent  sales.  Where  land 
once  sold  is  subseqently  sold  for  taxes  for  future 
years,  such  subsequent  sale  will  not  operate  to 
divest  the  interest  of  the  purchaser  under  the 
first  one,  if  the  owner  of  the  land  redeem  from 
such  subsequent  sale.  Ibid. ;  Cray  ▼.  Coon,  30 
Iowa,  536. 

257.  Sffect  of  redemption.  Nor  will  such 
redemption,  by  the  owner,  invest  him  with  the 
interest  of  the  purchaser  under  the  prior  sale, 
nor  in  anywise  affect  the  same.    Ibid. 

XI.  Municipal  Corporations. 

258.  Power  to  impose  and  collect  taxes.  As 
to  the  power  of  municipal  corporation  to  impose 
and  co.lect  taxes,  see  fully  and  generally,  title 
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Municipal  Cobporationb  ;  enb-title.  Corporate 
powers ;  " a,  in  general"  —  "b. power  to  impose 
and  eoUeet  taxes"  ante,  pp.  776,  779. 

259.  Power  to  levy  and  colleot  assessments 
for  local  improvements.  As  to  this  power,  see 
fully  and  generally,  title  Municipal  Gorpoba- 
TiONS ;  sub-title  In  relation  to  local  improvements , 
*'  e.  collection  of  assessments"  ante,  p.  790 ;  also 

p.  781,  §97,  «<««?. 

260.  Taxation  of  agrioultnral  lands  and  sab- 
nrban  property.  As  to  tlie  taxation  of  agricul- 
tural lands  and  suburban  property  by  municipal 
corporatioDs ;  see  fally  title.  Municipal  Cor- 
porations, arUe,  pp.  780, 781,  §  80  et  seq. 

261.  When  the  owners  of  property  embraced 
within  the  corporate  limits  by  extension  of  the 
boundaries  thereof,  cause  the  same  to  be  laid 
out  into  town  or  city  lots  with  streets  or  alleys, 
and  platted  as  such,  it  becomes  subject  to  muni- 
cipal taxation  fur  all  proper  municipal  purposes. 
PuUon  V.  The  City  of  Davenport,  et  al.,  17  Iowa, 
404. 

262.  While  the  courts  will  not  interfere  to 
prevent  the  mere  extension  of  the  boundaries  of 
a  municipal  corporation,  they  will  limit  the 
exercise  of  the  taxing  power,  as  nearly  as  prac- 
ticable, to  the  line  where  it  ceases  to  be  for  pur- 
poses beneficial  to  the  proprietor  in  a  municipal 
point  of  view.  Fulton  v.  27w  City  of  Davenport 
et  al.,  17  Iowa,  404. 

263.  Where  property  situated  within  the 
limits  of  a  municipal  corporation  has  never  been 
dedicated  as  town  or  city  property,  by  being 
laid  out  or  platted  as  such,  but  is  in  such  close 
proximity  to  the  settled  and  improved  parts  of 
the  town  that  the  corporation  authorities  cannot 
open  and  improve  streets  and  alleys,  and  extend 
to  the  inhabitants  the  usual  police  regulations 
and  advantages,  without  incidentally  benefiting 
the  proprietors  of  such  property  in  their  per- 
sonal privileges  and  accommodations,  or  in  the 
enhancement  of  their  property,  the  power  to 
levy  municipal  taxes  therein  arises;  but  it 
should  be  exerdsed  with  great  circumspection. 
Ibid, 

264.  Retrospective  statntes.  The  act  of  the 
twelfth  general  assembly  (Laws  of  1868,  ch.  Ill, 
p.  158),  which  confers  upon  cities,  not  then  pos- 
sessing it,  power  to  sell  personal  and  real  prop- 
erty for  delinquent  taxes,  applies  as  well  to 
taxes  delinquent  before  the  act  was  passed,  as 
to  those  becoming  delinquent  thereafter.  Haskei 
v.  The  City  of  Burlington,  80  Iowa,  232. 


266.  Oonstitational  law:  remedial  statutes. 

Said  act  is  not,  even  with  such  construction, 
unconstitutional,  as  not  being  of  uniform  opera- 
tion, for  It  equally  affects  all  cities  in  like  situa^ 
tions ;  nor  as  impairing  the  obligation  of  con- 
tracts, or  interfering  with  vested  rights,  for  it 
only  pertains  to  the  remedy.  Ibid, 

266.  Tax  sale  and  deed.  Chapter  105  of  the 
Laws  of  1857  confers  upon  corporations  the 
power  to  sell  property  for  corporation  taxes,  in 
the  same  method  that  it  may  be  sold  for  the 
payment  of  other  taxes,  and  confers  upon  the 
purchaser  all  the  rights  and  remedies  secured 
to  purchasers  under  other  tax  sales.  Sioeet  v. 
Billings  et  al,  14  Iowa,  384 

267.  There  is  nothing  in  chapter  105,  Laws  of 
7th  General  Assembly  (Rev.  1860,  §  1144),  defin- 
ing who  shall  make  tax  deeds  under  sales  for 
municipal  taxes,  but  this  matter  is  left  to  the 
provision  of  the  several  charters.  Street  v. 
Hughes,  20  Iowa,  131. 

268.  The  object  of  said  statute  was  to  give 
a  uniform  effect  to  the  deeds  made  to  purcha^ 
sers  at  sales  for  municipal  taxes,  and  a  like 
method  for  the  foreclosure  of  the  equity  of 
redemption.  Ibid, 

269.  Where,  by  the  city  charter  and  ordi- 
nance, a  city  tax  deed  is  made  presumptive 
evidence  of  the  regularity  of  all  prior  proceed- 
ings, the  burden  of  proof  is  upon  the  party 
attacking  such  deed  to  allege  and  prove  the 
defects  and  irregularities  existing  in  the  pro- 
ceedings under  which  the  deed  was  made. 
Mclfamara  v.  Estes  et  al.,  22  Iowa,  246. 

270.  The  recitals  of  such  deed  of  the  fact  of 
a  sale  are  not  conclusive  thereof.  Ibid. 

271.  The  ordinance  of  the  city  of  Keokuk 
provides  that  city  tax  deeds  "  shall  run  in  the 
name  of  the  city,  and  be  signed  and  acknowl- 
edged by  the  city  collector  in  his  official  name ; " 
under  this  ordinance  a  deed  was  made  reciting, 
"I,  C.  C.  S.,  collector  of  the  city  of  Keokuk,  by 
virtue  of  the  authority  in  me  vested,  etc.,  do, 
by  these  presents,  in  the  name  of  the  city  of 
Keokuk,  sell  and  convey,"  etc  neld,&  sufficient 
compliance  with  the  ordinance.  Ibid. 

272.  Under  the  special  charter  of  the  dty  of 
I>es  Moines  the  council  had  no  power  to  author- 
ize the  mayor  to  execute  tax  deeds  for  lots  sold 
by  the  city  at  tax  sale,  where  it  had  not  been 
empowered  so  to  do  by  a  vote  of  the  electors  of 
the  city,  taken  as  prescribed  by  the  charter. 
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§  19,  act  January  28, 1867.    The  State  v.  Shaw, 
28  Iowa,  67. 

273.  Sale  to  municipal  corporation.  The 
lien  of  a  municipal  corporation  on  property  pur- 
chased by  it  at  sales  for  corporation  taxes  is 
BO  controlled  by  the  corporate  ordinances,  that 
the  supreme  court  will  not  determine  the  char- 
acter of  such  lien  when  the  ordinances  touch- 
ing the  subject  are  not  before  it.  Sweet  v.  BU- 
lings,  14  Iowa,  884. 

274.  The  purchaser,  at  an  invalid  sale,  of 
property  by  a  city,  for  taxes,  may  recover  of  the 
city  the  amount  of  purchase-money  paid,  with 
interest,  at  the  rate  of  six  per  cent,  from  the 
date  of  payment.  Corbin  v.  The  city  of  Daven- 
port, 9  Iowa,  239. 

276.  The  city  does  not  take  the  place  of  the 
supposed  delinquent  tax  payer,  by  an  inyalid 
sale,  and  is  not  liable  to  the  purchaser  for  in- 
terest at  the  rate  charged  delinquents.  Ibid, 

276.  Remedy  of  assignee  of  tax.  The  as- 
signee must  look  to  the  city  to  which  he  paid 
his  money  upon  a  void  sale.  Mclnemy  ▼.  Reed, 
23  Iowa,  411. 

XIL  FOBECIiOSTTBB  OF  TiTLB  Xnn>BB  CODE  OF 

1851. 

'  277.  The  provisions  of  the  Code  authorizing 
proceedings  in  the  district  court  to  foreclose  the 
equity  of  redemption,  remaining  in  the  owner 
of  property  sold  for  taxes,  was  repealed  by  chap- 
ter 152,  Laws  of  the  Seventh  General  Assembly 
(1 858).  The  remedy  remains,  however,  to  pur- 
chasers of  property,  at  toles  made  for  taxes  in 
June,  1856.    Byington  v.  Rider,  9  Iowa,  566. 

278.  In  a  proceeding  to  foreclose  the  equity 
of  redemption  in  lands  sold  for  taxes  against 
the  property  itself,  the  land  should  be  desig- 
nated and  described,  not  only  in  the  notice  con- 
templated in  sections  506, 1715  and  2083  of  the 
Code  of  1851,  but  also  in  the  publication  pro- 
vided for  in  sections  507  and  1725.  Oaylord  v. 
8ca/rff,  6  Iowa,  179. 

279. And   where   the    proceeding  was 

against  certain  named  lots  of  land,  and  others, 
not  describing  them,  the  court  acquires  no  juris- 
diction as  to  the  parcels  of  land  not  described, 
and  the  property  was  not  bound  by  the  decree 
rendered  in  such  proceedings.  Ibid. 

280.  Statute  must  be  strictly  followed.  To 
BUBtain  a  title  under  a  sale  for  taxes,  under 
statute  authority.  In  derogation  of  common  law, 
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every  requisite  of  the  statute  having  a  sem- 
blance of  benefit  to  the  owner,  must  be  strictly 
complied  with.  McQah^en  v.  Carr,  6  Iowa,  331 ; 
BraghiUet  al  v.  Laeh,  3  G.  Gr.  357;  Scott  v.  Bab- 
cock,  Ibid.  133;  Gaylordv.  Searff,  6  Iowa,  179. 

281.  In  a  proceeding  against  real  estate  to 
foreclose  the  equity  of  redemption,  under  a  tax 
sale,  in  order  to  bind  the  property  it  should  be 
proceeded  against  by  description,  and  the  notice 
must  specify  and  make  known,  that  the  plain- 
tiff was  seeking  to  foreclose  the  equity  of  re- 
demption of  the  owner  in  and  to  said  property, 
so  fhat  the  owner  may  have  an  opportunity  to 
know  that  the  title  is  about  to  be  divested.  Oay- 
lord  V.  Scarff,  6  Iowa,  179. 

282.  May  show  that  UoLes  were  paid*    In  a 

proceeding  to  foreclose  the  equity  of  redemption 

« 

under  a  tax  deed,  the  defendant  may  show  that 
the  taxes  were  paid  prior  to  the  sale.    Id. 

283.  The  fact  that  the  land  was  assessed  in 
the  name  of  wrong  person,  or  that  the  owner, 
after  the  sale  of  the  land  for  taxes,  paid  the  sub- 
sequent taxes  upon  the  same,  is  not  available  to 
set  aside  a  decree  of  foreclosure  under  a  tax 
deed.    McGdhen  v.  Carr,  6  Iowa,  881. 

284.  Sffect  of  decree  A  decree  of  foreclos- 
ure under  a  tax  deed  for  lands  sold  in  1852,  foi 
delinquent  taxes  of  1851,  will  not  affect  the  in- 
terest of  any  person  claiming  title  to,  or  lien 
upon,  the  lands,  previous  to  the  tax  sale,  not  a 
party  to  the  suit.  In  such  proceeding  those  only 
were  bound  who  were  made  parties.  Bleidom 
V.  Abel  et  al.,  6  Iowa,  6. 

285.  A  decree  foreclosing  the  right  of  redemp- 
tion under  a  tax  deed  is  conclusive  of  the  fact 
that  the  taxes,  for  a  payment  of  which  the  sale  has 
beenlnade,  were  not  paid.  Oaylord  v.  Scarff,  6 
Iowa,  179. 

286.  Under  section  508  of  the  Code  of  1851,  a 
decree  of  foreclosure  under  a  tax  deed  is  conclu- 
sive in  the  same  degree  as  in  other  actions.  Ibid, 

287.  Parties  to  foreclosure :  unrecorded 
conveyance.  To  give  the  court  jurisdiction 
under  the  Code  of  1851,  to  render  a  judgment 
or  decree,  foreclosing  the  tax  deed  and  quieting 
the  title  in  the  tax  purchaser,  it  was  not  neces- 
sary to  make  one  a  party  to  such  foreclosure 
proceeding,  who  had  purchased  the  land  prior 
to  the  commencement  thereof  from  the  owner, 
but  had  failed  to  place  his  deed  upon  record. 
The  same  rule  obtains  as  in  the  foreclosure  of 
mortgages,   which  requires  only    these  to    be 
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made  parties  or  served  with  notice  who  have 
recorded  liens  upon  the  premises.  Glark  v.  Gan- 
nor,  38  Iowa,  311. 

288.  The  purchaser  of  lands  at  a  sheriff's 
sale,  under  an  execution  against  the  owner 
thereof,  acquires  such  an  interest  therein  that 
he  may  be  properly^  made  a  party  to  a  proceed- 
ing to  foreclose  a  tax  title  to  the  same  ;  and  it 
makes  no  difference  whether  he  acquired  his 
title  before  or  after  the  tax  sale.  Byington  v. 
Wcdsh  et  al.,  11  Iowa,  27. 

289.  In  a  proceeding  to  foreclose  the  equity 
of  redemption  to  land  held  by  tax  title,  a  party 
holding  the  sheriff's  certificate  of  purchase  of 
the  same  land  on  execution  sale,  is  sufficiently 
interested  to  appear  as  defendant.  Probst  v. 
ThampMn,  4  G.  Gr.  186. 

290.  Evidence.  In  a  proceeding  to  foreclose 
the  equity  of  redemption  under  a  tax  deed,  the 
certificate  of  redemption  of  the  county  treas- 
urer is  not  conclusive  evidence  as  to  the  amount 
to  be  paid  for  redemption.  Byington  v.  Book- 
toaUer,  7  Iowa,  612. 

291.  Where,  in  a  proceeding  to  foreclose 
the  equity  of  redemption  under  a  tax  deed,  after 
the  defendant  had  offered  in  evidence  a  certifi- 
cate of  redemption  of  the  county  treasurer, 
issued  after  the  commencement  of  the  suit,  the 
plaintiff  offered  to  prove  the  payment  of  subse- 
quent taxes  on  the  laud,  and  also  offered  to 
prove,  by  the  clerk  of  the  district  court,  that  all 
of  the  costs  in  the  action  had  not  been  paid, 
which  evidence  was  rejected  by  the  court.  Hdd, 
that  the  court  erred  in  rejecting  the  evidence. 
Ibid. 

292.  An  assessment  book  not  admissible  in 
evidence,  in  part  proof  of  a  tax  title,  without 
first  showing  the  appointment  of  the  equalizing 
officers.  Qrebne,  J.,  contra.  Scott  v.  Babcock, 
8  G.  Gr.  188.  Nor  is  a  tax  deed  for  delinquent 
taxes  of  1848,  without  proof  of  the  assessment, 
collector's  return,  etc.  Ibid. 

293.  In  a  proceeding  under  section  606  of  the 
Code,  to  foreclose  the  right  of  redeeming  land 
from  a  sale  for  taxes,  commenced  against  the 
land  itself,  or  the  unknown  owners  thereof,  an 
appeal  cannot  be  taken  in  the  name  of  the  land, 
or  of  the  owner,  without  naming  him.  Moaa  v. 
Lot  No.  7,  etc.,  9  Iowa,  482 ;  FaOw  v.  N,  F.  gr., 
0f(;.,  Ibid.  480. 

294.  The  fact  that  the.  treasurer  of  a  county 
made  a  mistake,  and  deceived  the  agent  of  the 
owner,  in  representing  that  certain  land  was  not 


assessed,  and  that  no  taxes  were  to  be  paid  on 
it  for  a  given  year,  cannot  avail  the  owner  in  & 
proceeding  to  set  aside  a  decree  of  foreclosaxe- 
against  the  land,  under^a  tax  deed,  for  the  t&xes 
of  that  year,  unless  some  collusion  or  fraudalent 
combination  be  shown  between  the  treasurer 
and  the  purchaser  of  the  land.  McGahan  v. 
Garr,  6  Iowa,  881. 

295.  Nor  can  the  fact  that  the  land  was  as- 
sessed in  the  name  of  a  wrong  person,  or  that 
the  owner,  since  the  sale  of  the  land  for  taxes^ 
has  paid  the  subsequent  taxes  on  the  same^ 
avail  to  set  aside  a  decree  of  foreclosure  under 
a  tax  deed.  Ibid. 

296.  A  tax  law  provided  that  after  the  assess- 
ment roll  was  corrected,  it  should  be  laid  before 
the  board  of  county  commissioners,  and  if  found 
to  be  correct,the  board  should  accept  it  in  writing, 
on  the  back  thereof,  signed  and  attested  by  their 
derk,  and  that  it  should  be  filed  in  the  clerk's 
office,  to  remain  an  unalterable  record.  The 
only  evidence  of  a  compliance  with  this  provis- 
ion, was  the  following  entry :  *'  W.  E.  filed  the 
following  assessment  roll  for  1842,  which  was 
examined  by  the  board,  and  ordered  to  be  filed 
with  the  clerk,"  signed  by  two  of  the  oommia- 
sioners.  Held,  that  this  was  not  sufficient  evi- 
dence of  an  acceptance  of  the  roll  by  the  boerd 
of  commissioners,  and  that  the  defect  could  not 
be  supplied  by  parol  evidence.  Held,  further, 
that  a  sale  of  land  for  a  tax  embraced  in  such 
assessment  roll  was  void.  Baybum  v.  Kuhl,  10 
Iowa,  92. 


TEIiEGRAPH   CX^MPANIBS. 

1.  Printed  restrictions :  statute.  It  seems  that 
it  is  competent  for  a  telegraph  company,  not 
withstanding  section  1863  of  the  Revision,  which 
provides  that  a  telegraph  company  is  liable  for 
all  mistakes  in  transmitting  messages  made  by 
any  person  in  its  employment,  as  well  as  for  all 
damages  resulting  from  a  failure  to  perform 
any^other  duty  required  by  law,  to  adopt  rea- 
sonable rules,  couditions  and  regulations  gov- 
erning the  transmission  of  messages,  restricting 
its  liability  in  cases  where  the  message  is  not 
repeated.  SmatUmd  v.  lU,  &  Miss,  Telegraph 
Go.,  27  Iowa,  438. 

2.  Extent  of  liability :  negligence.  While  a 
telegraph  company  may,  in  the  absence  of  any 
statutory  regulation  to  the  contrary,  restrict,  by 
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printed  stipulations  and  conditions  attached  to 
the  message,  ite  liabiUty  in  cases  where  the 
message  is  not  repeated,  it  will,  notwithstand- 
ing such  special  prmted  conditions,  be  liable  for 
mistakes  happening  in  consequence  of  its  own 
fault,  such  as  want  of  proper  skill  or  ordinary 
care  on  the  part  of  its  operators  or  the  use  of 
defective  instruments,  but  not  for  mistai|es 
occasioned  by  uncontrollable  causes,  such  as 
atmospheric  electricity,  provided  these  mistakes 
could  not  have  been  guarded  against  or  pre- 
vented by  the  exercise  of  ordinary  care  and 
skill  on  the  part  of  the  operating  agents  of  the 
company.  Ibid, 

3.  Oannot  exonerate  from  all  liability.  Tele- 
graph companies,  it  would  seem,  by  general 
printed  conditions,  cannot  relieve  themselves 
from  liability  for  the  improper  or  negligent 
conduct  of  their  servants.  Ibid. 

4,  These  companies,  like  railroad  companies, 
owe  important  duties  to  the  public.  They  must 
act  in  good  faith  toward  it,  and  cannot,  by  gen- 
eral printed  conditions,  demand  unreasonable 
concessions  from  those  proposing  to  send  mes- 
sages. Ibid. 

6.   Ordinary  care:  gross  negligence:  onus 
probandi.    While  they  are  liable  for  want  of 
ordinary  care  and  skill,  as  well  as  for  gross 
negligence,  notwithstanding  the  condition  re- 
stricting their  liability  in  cases  where  the  mes- 
sage is  not  repeated,  the  burden  of  proof  is  on 
the  plaintiff  to  show  this  want  of  ordinary  care 
or  fault  on  the  part  of  the  company ;  and  where 
this  condition  as  to  repeating  messages  exists 
and  is  known  to  the  party  sending  the  message, 
or  where  he  is  bound  to  take  notice  of  it,  and  a 
mistake  occurs  in  an  unrepeated  message,  the 
mere  proof  of  such  mistake,  without  some  other 
evidence  of  carelessness  or  negligence  on  the 
part  of  the  company,  would  not  render  it  liable. 
Ibid. 

6.  Rule  applied.  It  was  Tield  in  the  present 
case,  that  the  plaintiff,  in  order  to  recover,  must 
prove  something  more  than  the  mistake  in  the 
message,  and  the  damage  resulting  therefrom. 
He  must  show  that  this  mistake  was  caused  by 
the  fault  of  the  company,  and  that  it  might 
have  been  avoided  if  the  company's  instruments 
had  been  good  ones,  and  if  its  agents  had  pos- 
sessed the  requisite  skill  and  exercised  proper 
care  and  diligence  in  respect  to  the  transmission 
and  receipt  of  the  message  in  question.  Ibid. 
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1.  Tenants  in  common  have  a  right  to  erect  a 
dam  across  a  stream,  but  not  so  high  or  in  a 
manner  which  would  injure  other  tenants  in 
common.  When  so  erected,  the  dam  becomes 
a  private,  and  not  a  public  nuisance,  and  there- 
fore should  be  abated  within  a  reasonable  time. 
Moffatt  et  cU.  v.  Brewer  et  at.,  1  G.  Gr.  348. 

2.  A  tenancy  in  common  can  only  be  de- 
stroyed, either  by  uniting  all  the  titles  or  inter 
ests  in  one  tenant,  thus  bringing  all  the  interests 
into  one  severalty,  or  by  partition,  giving  all 
respective  severalties.  StUlivan  v.  McLenan,  & 
Iowa,  442. 

3.  Where  one  covenant  purchases  in  an 
incumbrance  or  adverse  title,  he  is  ordinarily 
held  to  do  so  for  all  the  co-tenants ;  but  it 
is  doubted  whether  this  would  apply  to  co- 
occupants  of  lands  of  the  United  States,  one 
of  whom  has  acquired  title  from  the  govern- 
ment, in  the  absence  of  fraud  or  special  con- 
tract. Ibid. 

4.  Liability  for  rents:  disseizin.  The  rule 
that  a  tenant  in  common  is  not  liable  to  his  co^ 
tenant  for  rents  and  profits  of  the  land  received 
by  him,  unless  he  received  more  than  his  share, 
does  not  apply  where  he  disseizes  his  co-tenant 
and  ousts  him  of  the  possession.  8ea/rs  v.  Sel- 
lew,  28  Iowa,  501. 

5.  Rule  exemplified.  It  is  accordingly  held, 
that  if  A  disseizes  his  co-tenant  B,  it  is  no  de- 
fense in  an  action  against  him  by  B,  to  recover 
rents  and  profits,  that  in  fact  he  has  received  or 
realized  nothing  from  the  land  during  the  dis- 
possession ;  and  B  may  recover  what  the  rents 
and  profits  were  worth,  without  regard  to  the 
inquiry  as  to  whether  A  in  fact  collected  rents 
or  received  profits.  /  bid. 

6.  Discharge  of  incumbranoes.  One  tenant 
in  common  who  pays  taxes  or  discharges  other 
incumbrances  against  tVe  joint  property,  may 
compel  his  co-tenant  to  contribute.  Ibid. 

7.  Adjacent  proprietors :  in  different  stories 
of  buildings.  Where  one  person  owns  the  lower 
story  of  a  building,  and  another  the  upper 
story,  with  right  of  way  thereto,  the  latter  can- 
not recover  of  the  former  for  necessary  repairs 
of  the  roof  made  by  him.  It  would  seem  that 
the  person  owning  the  upper  story  would  be 
under  obligation  to  keep  the  roof  in  repair,  and 
that  a  like  rule  would  apply  to  the  owner  of  the 
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lower  BtorieBf  as  to  the  foundation.  Ottumtoa 
Lodge,  etc,,  v.  Lmois,  84  Iowa,  67. 

8.  Inteorest  on  advancoB.  Where  one  of  joint 
owners  of  real  estate  makes  improvements 
thereon,  on  an  agreement  with  the  others  that 
they  will  famish  their  share  of  the  cost  thereof, 
the  former  is  entitled  to  interest  on  money  thus 
advanced  by  him  beyond  his  proportion.  Sears 
V.  Mujison,  23  Iowa,  381. 

9  Right  of  oompensation  by  oo-owners. 
Where  there  is  a  definite  understanding  or 
agreement,  one  joint  owner  is  entitled  to  oom- 
pensation for  his  services  from  the  others^ 
although  such  services  were  rendered  after  the 
death  of  one  of  them.  Ibid. 

10.  Joint  tenants  and^in  entirety  are  not 
favored.  A  conveyance  to  two  or  more  creates 
merely  a  tenancy  in  common.  Hoffman  v. 
Stigera,  28  Iowa,  302. 

See  Conveyance;  Pebsonal  Pkopbrty; 
Plbpgb. 
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n.  Effect  of. 
ni.  Some  General  Matteb& 


I.  Requsitesof. 

1.  Must  include  costs.  A  plea  of  tender  after 
suit  brought,  which  does  not  include  the  costs 
which  had  then  accrued,  is  fatally  defective. 
Foreman  v.  Fleming,  6  Iowa,  460;  Barnes  v. 
Oreene,  30  Ibid.  114;  Warrington  v.  PoUard,  24 
Ibid.  281. 

2.  Deficient  amount.  If  a  party  tender  less 
than  is  due  he  does  so  at  his  peril,  though  he 
may  honestly  believe  that  the  amount  tendered 
is  all  that  is  due  the  plaintifT.  Helphrey  v.  Ohi- 
eago  and  Bock  Island  BaUroad  Company^  29 
Iowa,  480. 

3.  When  a  creditor  at  the  time  a  tender  is 
made  makes  no  objections  to  the  amount  ten- 
dered, it  will  be  held  sufficient,  if  upon  the  trial 
it  is  found  that  it  was  not  so  large  as  the  amount 
actually  due.  Whether  he  is  precluded  from 
recovering  more  when  he  does  not  object  to  the 
amount  tendered,  quere,  Haywa/rd  v.  Hunger 
et  al,y  14  Iowa,  517. 

4.  Must  be  specially  pleaded  and  kept  good. 
Tender  must  be  pleaded  specially,  and  such  plea 


must  not  only  aver  the  ofier  to  pay  but  show 
a  continued  readiness  to  pay  and  keep  good  the 
tender  made.  Barker  v.  Brink,  5  Iowa,  481 ; 
Jones  V.  MuUnix,  25  Ibid.  198 ;  ffamba  v.  Tov)er, 
14  Ibid.  580. 

6.  To  whom  mada  A  tender  to  a  trustee 
who  holds  the  notes  of  the  debtor  for  oollectiony 
and  is  proceeding  to  sell  the  property  of  the 
debtor  conveyed  to  him  in  trust  to  secure  the 
payment  of  the  debt,  is  a  tender  to  the  agent  of 
the  beneficiary  and  binds  him.  Haytcard  t. 
Hunger  et  ai.,  14  Iowa,  517. 

6.  Must  be  brought  into  and  remain  in  ooarti 
It  is  essential  to  the  validity  of  a  tender  that  the 
money  tendered  should  be  brought  into  and  re- 
main in  court.  Ho7in  v.  Sioner,  14  Iowa,  115 ; 
Johnson  V.  Triggs,  4  G.  Gr.  97;  Freeman  v. 
F  lemming,  5  Iowa,  460;  Mohn  v.  8toner,  11 
Ibid.  30. 

7.  To  keep  a  tender  good  and  thus  save  the 
party  tendering  from  paying  costs,  the  amount 
must  be  deposited  in  court  concurrently  with 
the  answer.  Warrington  v.  Pollard,  24  Iowa, 
281;  Hohn  v.  Case,U  Ibid.  115;  Eastman  v. 
2^  District  Tovmship,  21  Ibid.  590. 

8.  At  law  a  tender  is  not  sufficient  if  the 
money  is  not  brought  into  court;  but  the  same 
rule  will  not  be  enforced  in  equitable  actions. 
The  party  making  it  may,  if  he  sees  fit,  retain 
it,  but  must  produce  it  upon  reasonable  notice 
of  its  acceptance.  Hayward  v.  Hunger  et  al.,  14 
Iowa,  517. 

9.  Allegation.  A  plea  of  tender  should  show 
that  the  property  or  money  tendered  was  placed 
under  the  control  of  the  court.  ffayden,for  the 
use  of  Adams,  v.  Ande^'son  et  al.,17  Iowa,  158. 

10.  Promiflsozy  note.  Tbat  the  maker  of  a 
promissory  note  had  money  in  bank  where  the 
note  was  payable,  but  which  was  not  set  apart 
by  him  for  that  purpose,  will  not  support  a  plea 
of  tender.    Hyers  v.  Byington,  84  Iowa,  205. 

11.  Written  tender.  An  offer  to  pay  a  partic- 
ular sum  of  money,  without  producing  the  same 
as  provided  for  in  Revision,  section  1816,  must 
be  in  writing.  If  not  in  writing,  the  necessity 
as  a  general  rule  f oi^  such  production  is  not  dis- 
pensed with.  Casady  et  ux.  v.  Boster  et  ai.,  11 
Iowa,  242. 

12.  Such  a  tender  may  be  made  in  writing  by 
one  party  to  a  contract  who  is  within  the  State, 
to  the  other  party  who  is  in  another  State 
Crawford  v.  Paine,  19  Iowa,  172. 
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13.  Offer  to  suffer  Judgment.  An  offer  in 
writing,  by  a  defendant,  to  pay  a  certain  sum  of 
of  money  and  costs  of  suit,  if  the  plaintiff  will 
dismiss  ]li^  action,  will  not  entitle  the  defendant 
to  the  benefit  of  section  8405  of  the  Revision. 
The  offer  mast  be  to  allow  judgment  against 
him.    Quinion  v.  Van  Tuyl,  80  Iowa,  654. 

1^  In  United  States  treasury  notes.  United 
States  treasury  notes  constitute  a  legal  tender 
though  the  contract  is  payable  in  gold.  Wami- 
hold  V.  SchlUting,  16  Iowa,  248;  Troutnian  v. 
Oomng,  Ibid.  415 ;  Hintrager  v.  BaUs,  18  Ibid. 
174;  MuUigan  v.  Hintrager,  Ibid.  171. 

15.  The  act  of  congress  making  treasury  notes 
or  greenbacks  a  legal  tender  is  constitutional 
and  valid.  Hence,  a  note  payable  in  specie  may 
be  discharged  in  legal  tender  notes,  and  even 
though  the  note  was  given  anterior  to  the  pas- 
sage of  the  legal  tender  act.  Wilson  v.  TrUie" 
cock,  28  Iowa,  881.  ' 

16.  The  act  of  congress  of  July  16, 1862,  mak- 
ing United  States  treasury  notes  legal  tender, 
in  payment  of  debt«  contracted  both  before  and 
subsequent  to  the  passage  of  the  act,  is  consti- 
tutional. Ricftmond  v.  The  Dubuqite  db  JiXoucs 
GUy  B.  B.  Co.y  83  Iowa,  428. 

17.  In  bank  notes  and  certificates.  An  offer 
to  pay  a  note  in  bank  notes  is  not  a  legal  tender. 
Jones  V.  MvXlinix,  25  Iowa,  198 ;  nor  in  a  bank 
certificate  of  deposit.  Dougherty  v.  ffug7ies,d 
G.  Gr.  92. 

n.  Effect  of. 

18.  A  tender  admits  the  plaintiff's  cause  of 
action  to  the  amount  of  the  sum  tendered  and  he 
should  have  judgment  therefor.  Johnson  v. 
Triggs,  4  G.  Gr.,  97 ;  Prink  <fc  Go.  v.  Goe,  4.  G. 
Gr.,  556  ;  Brayton  v.  The  Gounty  of  Deknoare, 
16  Iowa,  44  ;  lusher  v.  Moore,  19  Ibid.  84 ;  Phelps 
T.  Kathron,  80  Ibid.  281 ;  Gray  v.  Ghraham,  84 
Ibid.  425. 

19.  Stops  interest  and  saves  cost.  A  tender 
of  the  amount  due  does  not  satisfy  the  demand, 
but  if  kept  good,  it  stops  interest  and  saves 
cost.  Johnson  v.  Triggs,  4  G.  Gr.  97 ;  Freeman 
V.  Flemming,  5  Ibid.  460 ;  Shant  v.  Southern,  10 
Ibid.  415  ;  Mohnv.  Stoner,  11  Ibid.  80 ;  Hayward 
V.  Hunger,  14  ibid.  576. 

20.  Waiver  o£  If  a  tender  was  not  claimed 
on  a  trial  before  a  justice,  it  should  not  be  en- 
tertained on  appeal  in  the  district  court.  John- 
9on  V.  Triggs,  4  G.  Gr.  97. 


21.  Ooit  of  appeals.  Where  judgment  was 
rendered  against  a  defendant  by  a  justice  of  the 
peace  from  which  he  appealed,  and  in  the  dis- 
trict court  at  the  time  the  jury  was  being  called, 
the  defendant  offered  to  pay  the  plaintiff  ten 
dollars,  which  was  refused,  and  where  the 
plaintiff  obtained  a  judgment  for  ten  dollars, 
the  amount  proffered  by  the  defendant 
which  was  a  less  sum  than  that  recovered  be- 
fore the  justice,  and  the  court  thereupon  ordered 
the  plaintiff  to  pay  the  costs  of  the  defendant, 
it  was  held,  that,  by  section  2846  of  the  Code  of 
1861,  the  defendant  was  required  to  proffer  to 
pay  a  certain  amount  with  costs,  and  that  not 
having  done  so,  and  the  sum  proffered  being  the 
amount  the  plaintiff  finally  recovered,  the  plain- 
tiff was  entitled  to  a  judgment  for  the  verdict, 
with  the  costs.  PoweU  v.  The  Western  Stage 
Go,,  2  Iowa,  60. 

III.  Some  General  Matters. 

22.  Tender  of  deeds  and  purchase-money. 
When  a  conveyance  of  real  estate  is  to  be  exe- 
cuted upon  the  payment  of  the  purchase-money, 
the  acts  are  so  far  dependent  that  the  vendor 
can  not  recover  in  an  action  for  the  purchase- 
money  without  showing  a  performance  on  his 
part,  by  a  tender  of  a  deed  of  conveyance,  or  an 
offer  to  convey  upon  the  payment.  Berryhill  v. 
Byington,  10  Iowa,  228 ;  School  District n  etc.,  v. 
Bogers,  8  Ibid.  816 ;  Winton  v.  Sherman,  20 
Ibid.  295.  Nor,  on  the  other  hand,  can  the  ven- 
dee enforce  a  specific  performance  without  a 
demand  of  the  deed  and  tender  of  the  purchase- 
money  to  the  vendor.  GoUins  v.  Vandever,  1 
Iowa,  678 ;  Venum  Y.Babcock,  13  Ibid.  195 ;  Lav- 
erty  v.  HaU,  18  Ibid.  526 ;  Young  v.  Daniels,  2 
Ibid.  126 ;  See  McDanidsy, Kimbell,  8G. Gr.  886. 

23.  A  vendee  of  a  real  estate  may  rescind  the 
contract  and  recover  the  purchase-money  paid, 
without  first  tendering  to  the  vendor  the  pur- 
chase-money due  and  demanding  a  deed,  where 
the  vendor,  by  his  own  act,  or  by  operation  of 
law,  has  been  rendered  unable  to  perform  the 
contract  on  his  part.  WUhehn  v.  Fimple,  81 
Iowa,  181 . 

24.  Foreclosure  of  bonds.  In  an  equitable 
proceeding  to  foreclose  a  bond  as  a  mortgage, 
it  is  not  necessary  to  allege  or  prove  a  tender  of 
a  deed  before  the  commencement  of  the  action. 
QrimmeU,  executrix,  v.  Warr^er,  21  Iowa,  12 ; 
Barrett  v.  Dean,  Ibid.  428 ;  Winton  v.  Sherman^ 
20  Ibid.  295. 
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26.  See  farther  as  to  tender  of  deeds  and  par- 
chase  money;  See  Equity,  sub-title  Specific 
Performance,  §  60,  et  aeq.,  vol.  I  422;  also 
CoNTKACTS,  §  178  et  86q.,  vol.  1,  227. 

26.  When  the  time  and  place  of  performance 
is  fixed  in  the  contract.  A  tender  by  the  debtor 
by  setting  apart,  at  the  time  and  place,  the 
property  specified,  passes  the  title  to  tlie  prop- 
erty to  the  creditor,  and  the  debt  is  dis- 
charged, though  he  is  not  present  to  receive  it, 
or,  if  he  is  present,  refuses  to  receive  it.  Ham- 
bel  V.  2'ower,  14  Iowa,  530. 

27.  Application  of  tender.  When  the  plain- 
tiff recovered  judgment  for  a  sum  which,  with 
costs,  was  less  than  the  amount  tendered,  Jield, 
that  it  was  the  duty  of  the  clerk,  when  requested 
by  the  defendant,  to  apply  the  surplus,  after 
satisfying  the  judgment,  to  the  payment  of  the 
costs ;  and  an  execution  issued  under  such  cir- 
cumstances should  be  enjoined.  FUher  v. 
Moaret  19  Iowa,  85. 


TOWN  PIiATS. 


1.  Statutory  prohibition.  Section  1027  of 
the  Revision,  imposing  a  penalty  upon  any  per- 
son who  shall  sell  or  lease  any  lot  in  any  town, 
city  or  addition  thereto,  until  the  plat  thereof 
has  been  duly  acknowledged  and  recorded,  does 
not  operate  as  a  prohibition  upon  the  sale  itself, 
but  only  imposes  a  penalty  upon  the  seller ;  and 
hence  the  purchase  of  such  lot,  the  plat  of 
which  is  not  recorded,  is  not  rendered  invalid 
by  said  section.  .  Wairoiis  dh  Snouffer  v.  Blair 
€t  al.f  82  Iowa,  58. 

2.  Tlie  rights  of  vendee.  Where  parties  pur- 
chase lots  under  and  as  designated  in  such 
plat,  their  rights  will  not  be  affected  by  the 
failure  of  the  proprietors  to  have  the  plat 
recorded,  nor  by  the  fact  that  he  supersedes  it 
by  another  plat,  which  is  recorded,  embracing 
more  territory  and  changing  the  lots  as  origi- 
nally  platted.  Tht  rights  of  the  purchaser  in 
such  cases  are  vested  under  the  original  plat, 
and  they  will  not  be  estopped  from  asserting 
them  by  the  fact  that  they  interposed  no  ob- 
jections to  the  changes  made  by  the  new  plat. 
Ibid. 

3.  When  the  owner  of  land  lays  out  a  town 
thereon,  and  sells  lots  to  purchasers  with  refer- 
ence to  the  plat  thereof,  the  purchasers  of  such 
lots  acquire,  as  appurtenant  thereto,  every  ease- 


ment, privilege  and  advantage  represented  bj 
such  plat  as  belonging  to  the  lot  sold.  Ihe  Oity 
of  Dubuque  v.  MaUmy,  9  Iowa,  450. 

4.  When  the  plat  of  a  town,  situate  on  the 
Mississippi  river,  duly  acknowledged  and  re- 
corded, declared  "  all  the  streets  and  alleys  shall 
be  and  remain  public  highways  forever,  except 
Water  gtreett*  and  certain  alleys  named,  which 
plat  was  signed  G., "  for  himself  and  others," 
and  when,  in  a  subsequent  suit  by  partition  be- 
tween the  owners  of  the  town,  the  commission- 
ers in  their  report  adopted,  in  the  main,  the 
plan  of  the  town  as  laid  out  by  said  plat,  in  re- 
spect to  the  blocks,  lots  and  streets,  and  did  not 
except  any  of  the  streets  from  the  effect  of  the 
dedication  as  public  highways ;  and  in  speaking^ 
of  one  share  of  the  town  in  which  is  the  lot  of 
the  complainant,  the  report  declares,  "all  the 
town  lots  included  in  the  above  share  are  bound, 
ed  by  the*  middle  of  the  streets  and  alleys  on 
which  they  are  situate,"  and  of  those  next  the 
river  delares, "  and  those  on  Water  street  in- 
clude also  the  land  in  front  of  them  to  the  Mis- 
sissippi river ; "  which  report  was  adopted  by 
the  court,  and  a  decree  rendered  in  accordance 
therewith;  luld,   1.  That  the  original  plat,  so 
far  as  it  was  adopted  by  the  report  of  the  com- 
missioners and  the  decree  of  the  court,  became 
operative  and  effectual ;  2.  That  the  report  and 
decree  placed  Water  street    upon    the    same 
ground,  as  to  publicity,  with  the  other  streets ; 
8.  That  all  the  streets  are  dedicated  as  high- 
ways, and  are  public ;  4.  That  the  exception  of 
Water  street  on  the  plat,  from  the  dedication, 
was  void  for  repugnancy ;  5.  That  the  lot  owners 
owned  the  soil  to  the  middle  of  the  streets  and 
alleys,  subject  to  the  public  right  to  the  use, 
control  and  management  of  the  highway;  6. 
That  the  owners  of  lots  fronting  on  the  Missis- 
sippi river  own  the  fee  of  the  land  to  the  river, 
subject  to  the  public  easement ;  7.  That  Water 
street  extended  to  the  river  bank,  and  was  not 
limited  in  width  to  a  dotted  line  which  appears 
on  the  original  plat.     Hdight  v.  T?ie  City  of 
Keokuk,  4  Iowa,  199 ;  see,  further.  Dedication  ; 

MUNICIPAIi  COBPORATIONS. 


TREBPAS& 


1.  Quare  clauaum  fregit.  A  party  in  con- 
structive possession  of  real  estate,  may  maintain 
an  action  of  trespass  quare  dausum  fregit.    In 
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fluch  cases  the  general  property  draws  to  it  the 
posBession,  where  there  is  no  intervening  ad- 
verse right  of  enjoyment,  lerpenning  v.  Gal- 
lup et  al,y  8  Iowa,  74 ;  Mason  v.  Lewis,  1  Q.  Gr. 
494  ;  Dorcey  v,  Patterson,  7  Iowa,  420. 

2.  As  title  draws  the  possession,  the  defend- 
ant in  such  action  may  show  that  at  the  time 
the  alleged  trespass  was  committed,  the  title  of 
the  property  in  controversy  was  not  in  the  plain- 
tiff.   PamUee  v.  Leonard,  9  Iowa,  131. 

3.  Party  plaintiff.  A  person  having  the 
title  and  right  of  immediate  possession  thereto 
may  maintain  an  action  for  trespass  thereon. 
Mason  v.  Letois  et  ai.,  1  G.  Gr.,  494. 

4.  The  holder  of  the  legal  title  of  land,  be- 
ing at  the  same  time  the  apparently  rightful 
owner,  is  alone  entitled  to  maintain  an  action  of 
damages  for  trespass  committed  thereon. 
O'Hagan  v.  Clinesmith  et  al. ,  24  Iowa,  249. 

6.  Non-resident  aliens,  being  incapable  of  in- 
heriting real  estate,  cannot  bring  an  action  for 
trespass  on  lands  in  this  State  belonging  to  their 
ancestors.     Rheim  et  al.  v.  Bobbins,  20  Iowa,  45. 

6.  Lands  in  possession  of  tenant.  Under  our 
system  of  procedure,  the  owner  of  real  estate, 
though  it  is  in  the  actual  possession  of  his  ten- 
ant, may  maintain  an  action  against  a  trespasser 
for  injuries  thereto.  Brown  v.  Bridges,  31  Iowa, 
188. 

7.  Fences.  A  fence  is  a  matter  of  law, 
prima  fade,  a  part  of  the  realty,  and  an  injury 
thereto  is  an  injury  to  the  realty.  If  it  be 
claimed  by  the  defendant  that,  under  the  pecu- 
liar circumstances  of  the  case,  it  is  not  impressed 
with  that  character,  the  onus  is  upon  him  to 
show  it.  Ibid. 

8.  Action  by  tenant.  A  tenant  in  possession 
may  maintain  an  action  of  trespass  for  injuries 
to  the  realty ;  such  as  throwing  down  fences  in- 
closing the  land.    Foster  v.  EUiott,  33  Iowa,  216. 

9.  Venue.  The  action  of  trespass  ^.  d.  fr. 
is  local,  and  must  be  instituted  in  the  county 
in  which  the  land  is  situated.  Chapman  v. 
Morgan,  2  Gr.  374 ;  Smtzer  v.  Oowdy,  Mor.,  248 ; 
Barnes  v.  Davis  et  al.,  2  Iowa,  160,  where, 
it  was  holden  that  the  action  of  trespass  qr. 
el.  fr.,  may  be  brought  in  the  county  where 
the  realty  is  situate,  although  the  defendant 
may  reside  in  another  county,  and  that  it  is 
error  to  change  the  venue  to  the  county  wherein 
the  defendant  resides. 

10.  Svidenoe ;  defenses.  A  duplicate  receipt 
is,  in  such  action,  prima  facie  evidence  of  own- 


ership of  logs  and  rails  found  on  the  land  de- 
scribed in  such  receipt.  Dorcey  v.  Patterson, 
7  Iowa,  420. 

11* bond.     In    an    action    of  trespass 

against  the  officers  of  a  school  district  for  the 
taking  and  sale  of  personal  property,  in  pay- 
ment of  a  school  house  tax,  the  defendn..ts  may 
offer  in  evidence  a  bond  for  the  delivery  of  the 
property,  executed  by  the  plaintiff.  Higginsr, 
Reed  et  al.,  8  Iowa,  298. 

12. defense.  Where  the  answer  in  an  ac- 
tion of  trespass  did  not  set  up  title  in  the  defend- 
ant in  the  premises,  on  which  the  alleged  trespas- 
ses were  committed,  it  was  held,  that  the  court 
erred  in  permitting  the  defendant  to  give  evi- 
dence of  such  title.  Following  Dyson  v.  Beam, 
9  Iowa,  51 ;  Fiddler  v.  Smith,  10  Ibid.  587. 

13, record :  forcible  entry  and  detainer. 

The  record  of  a  recovery  in  an  action  of  forcible 
entry  and  detainer  for  a  portion  of  the  land  in 
controversy  is  not  admissible  to  bar  an  action 
of  trespass  committed  on  another  portion  of  it 
by  defendant.   McDonald  v.  Lightfoot,  Mor.  4«50. 

14. right  of  possession.    In  an  action  of 

trespass  the  defendant  may  properly  introduce 
evidence  to  prove  in  mitigation  of  damages 
that  the  plaintiff  had  originally  taken  possession 
of  the  house  by  disseizin  and  trespass  on  the  de- 
fendant, and  that  he  had  a  right  to  the  posses- 
sion of  the  house  at  the  time  complained  of  by 
the  plaintiff.  Ibid. 

15.  Claims:  statnte  held  valid.  The  act  of 
January  25, 1839,  authorizing  a  person  who  has 
a  claim  on  the  public  lands  marked  out,  but  not 
inclosed  to  maintain  trespass  against  any  per- 
son for  cutting  timber  off  the  land  so  marked,  is 
valid.    HughiU  v.  WUson,  Mor.  383. 

16.  In  an  action  for  trespass  for  cutting  tim- 
ber on  government  land,  occupied  as  a  *  *  claim  " 
unless  the  evidence  shows  that  the  claim  is  so 
marked  out  that  the  boundaries  can  be  readily 
traced  and  the  extent  of  the  claim  easily  known, 
the  plaintiff  should  be  non-suited.  Jones  v.  Don- 
ahvSy  Mor.  493 . 

17.  Seizure  of  goods:  Joint  liability.  To 
constitute  a  joint  liability  as  trespassers,  on  the 
part  of  several  different  creditors  in  attachment 
proceedings,  who  caused  levies  to  be  made  on 
certain  goods,  it  is  necessary  that  some  concert 
of  action  or  co-operation  with  one  another  should 
be  proven.    Eddy  v.  ffoioard  et  al.,  23  Iowa,  17a. 


i 


1080 


TRESPASS. 


Pleading  —  Officers  Selzisg  Intoxicating  Liquors. 


1 8.  Pleading.  Where  a  petition  before  a  J  as- 
tice  of  the  peace  claimed  $100  "  for  damages  " 
and  trespasses  committed  by  defendant  upon 
the  lands  of  plaintiff,  alleging  possession  thereof, 
and  that  defendant  "  broke  and  entered  said 
premises  by  force,  etc.,  and  did  then  and  there 
cut  down  and  carry  away  from  and  off  said 
premises,  one  hundred  trees  of  the  yalue  of 
(100."  It  was  hM,  that  plaintiff  was  not  con- 
fined to  the  value  of  the  trees  taken,  but  could 
recover  for  the  consequent  injuries  to  the  realty, 
as  also  for  the  breaking.  Dugan  v.  HurU,  29 
Iowa,  447. 

19.  When  the  answer  in  an  action  of  trespass 
did  not  set  up  title  in  tho  defendant  to  the 
premises  on  which  the  alleged  trespass  was 
committed,  hM^  error  to  permit  the  defendant 
to  give  evidence  of  such  title.  Dyson  v.  Beam, 
9  Iowa,  61 ;  Fidler  v.  SmUh,  10  Ibid.  687. 

20.  Where  the  defendant  In  an  action  of  tres- 
pass answered,  that  he  took  the  goods,  as  sheriff 
by  virtue  of  a  writ  of  attachment,  a  copy  of 
which  was  annexed  to  his  answer ;  and  where 
such  writ  appeared  to  have  been  materially  de- 
fective ;  held,  that  a  demurrer  to  the  answer 
should  be  sustained.  Deforest  v.  Svaan^  4  G.  Gr. 
867. 

21. Ume.    In    trespass,  the  time  when 

the  trespass  was  committed,  is  not  ordinarily 
material  to  be  proved  as  alleged  —  the  plain- 
tiff being  at  liberty  to  prove  a  trespass  at  any 
time  before  the  commencement  of  the  ac- 
tion, whether  before  or  after  the  day  laid  in  the 
petition.  TerpennxTig  v.  GaUup  et  cU,,  8  Iowa, 
74. 

22.  In  an  action  of  trespass,  quare  dautum 
ffegit,  the  plaintiff  is  not  required  to  set  out  in 
his  petition  the  title  under  which  he  claims. 
Dorcey  v.  Patterson,  7  Iowa,  420. 

23.  Verdict.  In  trespass  against  several  de- 
fendants, a  general  verdict  for  the  plaintiff, 
without  specifying  which  of  the  defendants  it 
is  against,  will  be  understood  to  apply  to  all. 
Gana  v.  Watson,  Mor.  62. 

24.  Proof  of  possession.  When,  in  an  action 
of  trespass,  the  petition  alleged  plaintiff's  title 
to,  and  possession  of  the  locus  in  quo,  and  issue 
was  joined  upon  the  allegation  of  title  only,  it 
was  held  that  evidence  of  title  was  not  neces- 
sary to  establish  the  plaintiff's  right  to  recover. 
Printz  V.  Cheney  <fc  Street,  11  Iowa,  469. 

25.  If  the  plaintiff  had  title  in  the  land,  this 
is  evidence  of  ownership,  and  the  right  to  pos- 


session follows,  especially  when  there  is  no 
adverse  right.  Where  the  plaintiff  is  in  con- 
structive  possession,  he  can  maintain  his  action 
of  trespass.  (2  Qreenl.  Ev.  §  614;  Dorcty  v. 
Patterson,  7  Iowa,  420 ;  Terpenning  v.  Gallup, 
8  Ibid.  74 ;  Mason  v.  Letois,  1  G.  Qr.  496,  and 
authorities  cited.)    Ibid, 

26.  In  an  action  for  trespass  to  real  property 
upon  issues  joined  as  to  the  rightful  possession 
of  the  premises  by  the  plaintiff  and  of  title  in 
the  defendant,  plaintiff  gave  in  evidence  a  leaae 
from  the  defendant  in  whom  title  was  pleaded 
and  proved  that  he  was  in  possession  of  the 
same  at  the  time  of  the  trespass ;  that  the  de- 
fendant entered  and  cut  down  and  removed 
a  number  of  trees,  and  that  plaintiff  was  thereby 
damaged.  It  was  hsld  that  the  plaintiff  was  en- 
titled to  at  least  nominal  damages,  and  the 
motion  to  non-suit  plaintiff  should  have  been 
overruled.  Woodrow  v.  Cooper  et  al.,  3  Iowa.  214. 

27.  Answer.  A  defendant  cannot  under  an 
answer  setting  out  only  a  denial,  excuse  a  tres- 
pass by  proving  the  right  of  possession  or  title 
in  some  third  person.  Facts  relied  upon  as  a 
defense  must  be  pleaded.  Patterson  v.  Clark  <t 
Vinson,  20  Iowa,  429. 

28.  By  officers.  An  officer  is  not  liable  in 
trespass  for  the  erroneous  exercise  of  official 
acts,  if  he  did  not  Exceed  his  authority  or  act 
corruptly.  Hatfield  v.  Towdey  et  al,,  3  G.  Gr., 
684.  See,  further  and  fully,  Officer  and 
Officbs. 

29.  Uability  of  road  supervisor.  A  road 
supervisor  is  liable  for  damages  caused  by  the 
diversion  of  a  stream  by  the  negligent  construc- 
tion of  a  crossing  over  it.  McCord  v.  High^  24 
Iowa,  337. 

30.  It  seems  that  a  road  supervisor  would 
not  be  liable  for  trespass  in  opening  and  work- 
ing a  road,  for  minute  variations  from  or 
infringements  over  the  line  upon  the  lands  of 
adjacent  proprietors,  if,  in  the  discharge  of  his 
duty,  he  performed  the  same  in  an  ordinarily 
prudent  and  careful  manner.  Brown  v.  Bridges, 
31  Iowa,  138. 

31.  Officers  seizing  intoxicating  liquors 
which  have  been  adjudged  to  be  forfeited  under 
the  act  for  the  suppression  of  intemperance 
will  not  be  liable  in  an  Action  of  trespass,  if 
they  acted  in  good  faith  believing  their  doinga 
to  be  authorized,  for  more  than  nominal  damages. 
Plummer  v.  Harbut  et  al.,  6  Iowa,  309. 


TRESPASS. 


1081 


Seizing  Property  under  Attachment  —  Cattle  Damage  feasant :  Evidence. 


32.  Action  of  treBpass  for  taking  and  carry- 
ing away  intoxicating  liquors  belonging  to  the 
plaintiff.  One  defendant  alleged,  as  a  defense, 
that  he  was  a  justice  of  the  peace,  and  the 
property  was  condemned  as  forfeited  in  pro- 
ceedings instituted  and  prosecuted  before  him- 
Heldt  that  the  information,  search-warrant  and 
transcript  of  tlie  proceeding  in  the  cause  from 
the  docket  of  the  justice,  were  properly  ad- 
mitted in  evidence.  Plumm&r  v.  Ha/rhrU  et  ai., 
5  Iowa,  809. 

33.  Seizing  property  under  attachment 
Held,  that  a  sheriff  who  seizes  property  beyond 
the  limits  of  his  own  county,  under  a  writ  of 
attachment  issued  by  the  district  court  thereof, 
is  a  wrong  doer,  and  is  liable  to  the  owner  or 
possessor  in  an  action  of  trespass.  Parmlee  v 
Leonard,  9  Iowa,  181. 

34.  Where  a  sheriff  takes  the  goods  of  A 
under  an  attachment  against  B.,  a  recovery  may 
be  had  against  him  for  the  trespass  after  he  has 
gone  out  of  office,  though  his  successor  sold  the 
goods  and  received  the  proceeds  arising  there- 
from.   Duke  V.  Vincent  et  al.,  29  Iowa,  808. 

35.  In  an  action  of  trespass  against  a  sheriff 
the  answer  alleged  that  he  took  the  goods  in 
controversy  by  virtue  of  a  writ  of  attachment, 
a  copy  of  which  was  annexed  to  his  answer, 
and  the  writ  as  shown  thereby  was  defective,  it 
was  Tield,  that  a  demurrer  to  the  answer  should 
be  sustained.    Deforest  v.  Swan^  4  Q.  Gr.  857. 

36.  Sohool  lands:  trespass.  The  act  of  the 
territorial  legislature  making  the  cutting  of  tim- 
ber on  the  school  lands  an  indictable  offense, 
was  not  inconsistent  with  the  organic  act.  Ohc^ 
font  V.  The  United  State8,^0T.  214 ;  Hodgen  v. 
The  United  States,  Ibid.  218. 

37.  Trespass  upon  public  lands.  The  legis- 
lature has  power  to  punish  as  misdemeanors,  all 
injuries  to  real  estate,  even  though  the  lands 
belong  to  the  United  States.  ChdLfontY,  The 
United  States,  Mor.  214. 

38.  Accident.  A  party  is  not  liable  in  tres- 
pass for  any  injury  to  the  person  or  property  of 
the  plaintiff  committed  through  an  unforeseen 
unavoidable  accident,  exhibiting  no  want  of  care 
or  caution.    Balding  v.  Fhhey,  1  Q,  Qr.  878. 

39.  Mill  dam.  In  an  action  to  recover  dama- 
ges for  the  unlawful  flowing  back  of  water  upon 
plaintiff's  premises,  and  for  damage  to  his  mill- 
power  by  the  raising  of  the  defendant's  dam, 
plaintiff  would  be  entitled  to  recover  upon  proof 
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of  damages  to  his  premises  alone,  resulting 
from  the  back-water,  without  any  proof  as  to 
the  damage  to  the  water-power  of  his  mill. 
Cloie  etoLy.  Samm  et  ai„  27  Iowa,  503. 

40.  Cattle  damage  feasant :  evidencep  In  an 
action  for  damages  on  account  of  trespassing 
cattle  under  section  1548  of  the  Revision,  the 
plaintiff  may  prove  the  damage  sustained  by 
him,  by  the  ordinary  character  of  evidence. 
Section  1551,  making  the  fence  viewers  apprais- 
ers to  find  and  certifiy  the  damages,  applies  only 
to  cases  where  the  plaintiff  elects  to  distrain  the 
beasts.    Q^irUon  v.  Van  'luyl,  80  Iowa,  554. 

41.  To  entitle  a  plaintiff  to  recover  for  dam- 
ages caused  by  defendant's  cattle,  while  running 
at  large,  breaking  into  the  close  of  plaintiff  and 
destroying  his  crops,  he  must  show  that  the  prem- 
ises trespassed  upon  were  inclosed  by  a  lawful 
fence.    Fraaier  v.  Nortinus  et  al,,  84  Iowa,  82. 

42.  The  owner  of  lands  cannot  maintain  an 
action  for  trespass  against  the  owner  of  cattle 
without  showing,  if  controverted,  that  the  lands 
were  inclosed  by  a  fence  such  as  is  required  by 
the  statutes.  But  if  cattle  break  over  a  lawful 
fence  into  one  field  and  thence  into  another  field 
of  the.same  owner,  separated  from  the  first  by 
an  insuffldent  fence,  such  land  owner  may 
maintain  trespassior  damages  done  after  enter- 
ing the  last  field.  Herald  v.  ify«r«,  20  Iowa,  878. 

43.  In  an  action  to  recover  damages  caused  by 
defendant's  cattle  breaking  into  the  plaintiff's 
indosure,  it  is  not  incumbent  on  the  plaintiff  to 
show  that  the  entire  fence  inclosing  the  field  en- 
tered was  a  lawful  fence,  if  it  be  shown  that 
such  was  the  character  of  it  at  the  point,  or  on 
the  side  where  the  cattle  broke  in.  81  Iowa,  510. 

44.  Cattle  in  this  State  going  of  their  own  ac- 
cord upon  the  unfenced  land  of  another  than 
their  owner,  do  not  thereby  subject  him  to  lia* 
bility,  and  he  may  rightfully  enter  thereon  for 
the  purpose  of  taking  control  of  them.  Cam^ 
V.  Ftalierty,  28  Iowa,  520. 

45.  Where  cattle  thus  being  upon  unfenced 
lands  were  driven  by  the  owner  thereof  on  to 
other  lands,  it  was  Jield,  that  the  owner  of  the 
cattle  might  enter  thereon  for  the  purpose  of 
taking  control  of  and  removing  them,  and  in 
doing  this  might,  without  incurring  liability  for 
trespass,  drive  them  homeward  back  over  the 
unfenced  lands  of  the  first  owner  through  which 
they  came,  and  against  the  remonstrance  of  the 
latter.  IHd, 

See,  further,  Aitimalb  ;  Estrays. 
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Declaration  and  Creation  of  Trusts  —  Qenerally. 


TROVSR. 

1.  To  maintain  an  action  for  the  conversion 
of  property  the  plaintiff  most  establish  owner- 
ship of  the  property,  the  right  to  its  i>066ession 
at  the  time  of  the  conversion,  and  also  the  con- 
version of  the  same  by  the  defendant  to  his  own 
use.    Cutter  v.  Fanning,  2  Iowa,  681. 

2.  It  is  not  material  whether  the  defendant 
came  to  the  possession  originally,  by  right  or 
by  wrong ;  and  the  conversion  may  be  either 
direct  or  constructive.  Ibid, 

3.  In  an  action  of  trover  against  a  sheriff,  the 
conversion,  where  the  property  did  not  belong 
to  the  attachment  defendant,  is  complete  by  a 
sale  thereof,  although  the  proceeds  are  returned 
by  the  officer  into  the  office  of  the  clerk  of  the 
court.  It  need  not  be  shown,  in  such  a  case, 
that  the  officer  converted  the  property  to  hia 
awn  use.    Nutter  v.  RiekettSt  0  Iowa,  92. 

4.  The  refusal  to  comply  with  a  demand, 
where  the  plaintiff  requires  a  much  larger  sum 
than  is  kis  right,  is  not  conclusive  evidence  of 
a  conversion.  The  effect  of  such  refusal  must 
depend  upon  the  manner  of  the  refusal,  and  the 
attendant  circumstances.  Cutter  v.  Fcuining, 
supra. 

5.  If  the  defendant  makes  no  objection  to  the 
amount  demanded,  and  does  not  place  his  refu- 
sal to  pay  on  that  ground,  or  does  not  himself 
offer  to  pay  any  thing,  the  jury  may  conclude 
that  the  demand  and  refusal  are  sufficient. 
Ibid. 

6.  An  offer  to  return  property  at  a  distance 
from  where  it  was  taken,  will  not  bar  an  action 
for  the  conversion,  even  though  it  seems  such 
property  was  mixed  with  the  defendant's  by 
accident.  Ibid. 

See,  further,  CoKVEKSiON ;  Rkplkvik  ;  De- 
mand ;  Bailment. 


TRUSTS  AND  TRUSTEES. 

I.  Declaration  and  Creation  op  Trusts. 

a.  Oenerally. 

b.  Express  trusts. 

c.  Resulting  trusts. 

n.  Trustees:  their  Rights  and  Duties. 

a.  Oenerally. 

h.  Rights  and  duties  of  trustees. 
UL  Rights  and  Remedies  op  Cestui  que 
Trust. 


L  Dbclabation  and  Creation  of  Tbubi& 

a.  Generally. 

1.  M.  held  a  claim  on  one  quarter  of  a  quarter 
section  of  land,  and  contracted  with  S.  for  one- 
quarter  of  a  160-acre  land  warrant  with  the 
understanding  that  S.  should  enter  the  quarter 
section  of  land  in  his  own  name  and  deed  to  M. 
his  portion.  After  entering  the  land,  S.  reoog- 
nized  the  arrangement  in  two  or  three  transac- 
tions, but  finally,  when  M.  tendered  to  hixa  the 
price  stipulated  for  one-fourth  of  the  warrant. 
S.  refused  to  make  the  deed.  Meld,  that  the  cir- 
cumstances and  equities  removed  the  case  from 
the  statute  of  frauds  and  created  a  trust  which 
should  be  enforced  against  S.  Mclntire  v.  Skin' 
ner,  4  G.  Gr.  89. 

2.  Declarations  o£  Section  1305  of  the  Code 
of  1851,  which  provides  that  "declarations  or 
creations  of  trusts  or  powers  in  relation  to  real 
estate  must  be  executed  in  the  same  manner  as 
deeds  of  conveyance,  but  this  provision  does  not 
apply  to  trusts  resulting  from  the  operation  or 
construction  of  law,"  does  not  forbid  the  decla- 
ration o'f  a  trust  arising  by  operation  of  law. 
daussen  v.  La  FranZj  1  Iowa,  226. 

3.  A  placed  in  the  hands  of  B  two  land 
warrants,  to  be  located  on  certain  parcels  of 
land.  One  was  properly  located  in  the  name  of 
A,  on  a  part  of  the  land  ;  the  other  was  assigned 
in  blank  when  delivered  to  B,  who  sold  it  to  C, 
who  located  it  upon  a  portion  of  the  land  upon 
which  A.  had  undertaken  to  locate  it;  C  paid  a 
valuable  consideration  for  the  warrant,  without 
notice  of  the  rights  of  A.  It  was  held,  1.  That 
the  transfer  of  the  warrant  from  6  to  C  did 
not  transfer  the  title;  2.  That  there  was  no 
trust  between  A  and  C,  and  the  warrant  could 
not  be  traced  into  the  land  ;  8.  That  C  was  lia- 
ble to  A  for  the  value  of  the  warrant.  Fort  v. 
Wilson,  3  Iowa,  153. 

4.  Where  property  is  devised  to  a  cfaaxi* 
table  use,  consistent  with  law  and  public  policy, 
and  the  object  is  specific  and  capable  of  being 
carried  into  eflfect  according  to  the  intention  of 
the  donor,  and  even  though  no  trustees  are  ap- 
pointed, and  the  object  of  the  testator's  bounty 
is  incapable  of  taking  the  legal  title,  the  terms 
of  the  will  create  a  trust  in  the  property  in  the 
hands  of  the  heirs  of  the  testator.  John$on 
et  al.  V.  Mayne,  4  Iowa,  182. 

5.  A.  being  desirous  (as  the  deed  recites)  to 
promote  the  cause  of  true  religion  in  the  town  of 
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Keokak,  and  in  consideration  of  one  dollar,  in 
hand  paid,  conveyed  certain  real  estate  to  B. 
and  four  others,  and  their  successors  as  trus- 
tees, in  trust,  for  the  use,  benefit  and  support 
of  an  Orthodox  Con^i^regational  Church, 
|Lt  the  town  of  Keokuk,  to  be  called 
and  named  the  Congregational  Church  of 
Keokuk,  and  said  trustees  were  instructed 
and  enjoined,  to  appropriate  the  land  con- 
veyed and  every  part  thereof,  to  the  use, 
benefit  and  support  of  the  first  Orthodox  Congre- 
gational Church  which  shall  be  organized  at  the 
said  town,  under  the  title  aforesaid,  and' until 
such  church  s^l  be  organized  at  the  said  town, 
the  said  trustees  shall  invest  all  such  moneys 
and  allow  them  to  accumulate  for  the  benefit 
of  said  church,  until  the  period  of  such  organiza- 
tion ;  and  when  the  trustees  on  the  day  of  the  exe- 
cation  of  the  deed,  accepted  the  trust  in  writing, 
and  agreed  to  execute  the  same ;  and  where  A.  in 
his  last  will  and  testament  bequeathed  certain 
real  estate  to  his  executors  in  trust  for  his 
cliildren,  and  to  be  conveyed  to  said  children  at 
the  expiration  of  ten  years  from  the  date  of  said 
will,  upon  certain  conditions,  and  if  either  of 
said  children,  in  the  judgment  of  said  executors, 
should  fail  to  comply  with  said  conditions,  then 
the  share  of  such  child,  was  to  be  conveyed  to 
the  said  trustees,  for  the  use  and  support  of  a 
Congregational  Church  at  Keokuk.  The  trustees, 
after  the  death  of  the  testator,  took  possession 
of  the  real  estate  so  conveyed,  and  subsequently 
a  congregational  church,  bearing  the  name 
indicated    in  the  deed,  was   organized.    Held, 

1.  That  the  gift  to  the  church  in  contemplation 
of  its  orgauization,  was  valid,  and  the  use  good ; 

2.  That  the  gift  was  a  charity  in  its  largest  and 
most  comprehensive  sense,  as  understood  either 
in  morals  or  in  law,  and  a  trust  in  the  more  nar- 
row and  restricted  sense,  as  applied  to  convey- 
ances between  individuals,  which  courts  of 
equity  have  always  recognized  and  enforced ;  8. 
That  the  estate  vested  in  the  trustees  until  the 
beneficiaries  for  whom  the  charity  was  intended 
were  in  a  condition  to  call  for  the  application  of 
the  fund  in  the  hands  of  the  trustees ;  4.  That 
the  use.  was  not  bad  because  the  trustees  named 
in  the  will  had  no  power  to  organize  the  church 
or  bring  it  into  existence.  Miller  v.  Chittenden 
«faZ.,4Iowa,252. 

6.  Oraation  of  tnist.  Where  several  persons 
have  claims  on  and  are  interested  in  a  certain 
tract  of  land,  and  one  undertakes  to  enter  the 


same,  the  others  agreeing  to  repay  to  him  a 
suitable  pro  rata  sum  to  cover  exi>enses,  and 
for  his  trouble,  a  trust  is  created  and  the 
undertaking  will  be  enforced.  Bryant  v.  nen- 
drieks,  5  Iowa,  256.  Qting  SuUvoan  v.  McLenan, 
2  Ibid.  437 ;  McCoy  v.  Hughes,  1  G.  Gr.  870. 

7.  Advancement:  trust:  presumption.  Where 
a  father  has  purchased  land  and  paid  for  it  him 
self,  but  caused  the  title  to  be  taken  in  the 
name  of  his  children,  the  legal  presumption  is 
that  this  is  an  advancement  to  the  children,  and 
not  a  trust  in  favor  of  the  father ;  but  this  pre- 
sumption may  be  overcome  by  clear  and  satis- 
factory evidence  that  a  trust  and  not  an  advance- 
ment was  intended.  CecU  v.  Beaver  et  al,,  28 
Iowa,  241. 

8. Whether,  in  such  case,  the  parol  evi- 
dence of  the  father  as  to  his  previous  intention 
can  be  admitted  to  show  a  resulting  trust  in  hia 
fAYOT,  quere.  Ibid. 

b.  Express  trust, 

9.  An  ezpraw  tnut  can  only  be  created  by 
writing.  Parol  evidence  is  not  admissible  to 
diange  an  absolute  deed  into  one  of  trust,  un- 
less there  be  fraud,  accident,  or  mistake  alleged 
and  proved.  An  express  trust  can  be  created 
or  declared  by  writing  only.  Bailiff  et  al.  v. 
EUis,  2  Iowa,  59. 

10.  Publio  grant  Grants,  demise,  or  dedica- 
tion to  public,  pious  or  religious  uses  from  the 
necessity  of  the  case,  form  an  exception  to  the 
rule  applicable  to  private  grants,  requiriug  a 
grantee  as  well  as  a  grantor.  Miller  v.  Chitten^ 
den,  2  Iowa,  815. 

11.  Intention  of  donor :  execution  of.  When 
the  intention  of  the  donor  can  be  legally  exe- 
cuted, whether  the  gift  be  to  a  general  charity 
or  a  specific  object,  it  will  be  done ;  but  the 
claim  of  the  heir  will  not  be  defeated  by  per* 
verting  it  to  another  and  different  object.  Ibid, 

12.  It  is  not  necessary  in  such  cases  that  the 
beneficiary  should,  at  the  time  of  the  grant,  be 
clothed  with  the  power  or  capacity  of  taking 
the  benefit  of  the  donor's  bounty,  but  the  inten- 
tion of  the  donor  will  be  executed  if  this  ca- 
pacity arise  within  a  reasonable  time  thereafter. 
In  the  meantime,  when  the  property  is  in  the 
hands  of  a  trustee,  and  the  object  and  purposes 
of  the  grant  looked  to  a  future  grantee,  it  will 
be  held  in  abevance.  Ibid. 
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c.  BesuUing  trust. 

13.  There  is  no  resulting  trust  in  real  estate, 
where  there  was  no  undertaking  to  buy,  no 
money  furnished,  and  no  written  memorandum 
of  the  arrangement.  OUve  y.  Dougherty,  8  G. 
Gr.  871. 

14.  ByparoL  To  constitute  a  resulting  trust 
by  parol,  it  should  be  conclusively  proved  that 
the  purchase-money  belonged  to  the  cestui  que 
trust,  or  was  advanced  for  him  by  some  other 
person  as  a  loan  or  gift.  Ibid. 

16.  A  trust  will  not  be  implied  or  presumed, 
unless  supported  by  strong  circumstances  show- 
ing that  such  trust  was  intended.  J)r<ic6  v. 
Beid,  8  G.  Gr.  422. 

16.  Porchase  of  land.  If  A  and  B  promise 
to  enter  land  for  G,  and  A  enters  the  land  in  his 
own  name,  if  A  executes  the  trust  by  '^onveying 
to  G,  and  tenders  back  the  half  of  the  purchase 
advanced  by  B,  the  latter  cannot  have  a  decree 
against  A  for  pay  of  the  land.  Key  v.  IseU, 
Mor.  888. 

17.  A  mere  verbal  promise  by  A  to  borrow 
money  and  purchase  land  in  the  name  of  B,  does 
not  constitute  A  the  agent  of  B,  and  if  A  pur- 
chases the  lands  in  his  own  name,  the  transac- 
tion does  not  entitle  B  to  a  decree  for  the  same 
to  him.     Oravene  v.  Oravens  et  al,,  Mor.  285. 

18.  How  trust  arises.  One  who  invests  an- 
other's money  in  real  estate  and  takes  the  title  to 
himself,  holds  the  same  in  trust  for  the  person 
to  whom  the  money  belonged.  CUtussen  v.  La 
JPVam,  1  Iowa,  226 ;  SuUinan  v.  McLenan^  2  Ibid. 
437 ;  McLean  v.  SuUivan,  13  Ibid.  621 ;  Sunder- 
land et  al.v.  Sunderland  et  al.^  19  Ibid.  825; 
Ha/rrie  v.  ^<me,  15  Ibid.  278 ;  Bobinean  v.  Bob- 
ins(m,  22  Ibid.  427. 

19.  Parol  testimony  is  admissible  to  prove 
those  facts  which  cause  a  transaction  to  assume 
the  character  of  an  implied  or  a  resulting  trust. 
Bryant  v.  Hendricks,  5  Iowa,  266 ;  Mclntire  v. 
ShinTier,  4  G.  Gr.  89 ;  Sunderland  v.  Sunderland, 
19  Iowa,  825 ;  Childs  v.  Oriswold,  Ibid.  362. 

20.  Snfficienoy  of  proof.  But  it  should  be 
received  with  great  caution,  and  should  be  dear 
and  explicit,  and  such  as  goes  distinctly  to  prove 
the  facts  necessary  to  create  such  trust.  2^oel 
V.  J^oel,  1  Iowa,  428 ;  CorbeU  v.  Smith,  7  Ibid.  60. 

21.  A  trust  may  be  established  against  the 
answer  of  a  defendant  in  chancery,  or  a  deed 
absolute  on  its  face,  by  parol  evidence ;  but  such 
evidence,  when  offered  for  that  purpose,  will  be 


received  with  great  caution,  and  must  be  clear 
and  conclusive.  Oooper  v.  Skeel  etal.,li  Iowa, 
678 ;  Gardner  v.  We^on,  18  Ibid.  538 ;  ChUds  v. 
Oriswold,  19  Ibid.  862 ;  Sunderland  v.  Sunder- 
land, Ibid.  825 ;  Kinedlr.  FMman,  22  Ibid.  363 ; 
Munroe  v.  Graves,  23  Ibid.  697. 

22.  -Testimony  must  be  dear  to  establish  a* 
resulting  trust.  A  resulting  trust  may  be  estab- 
lished by  parol  evidence,  but  such  evidence  must 
be  clear,  decisive  and  satisfactory  or  the  courts 
will  not  disturb  the  legal  title.  Sunderland  et 
al.  V.  Sunderland  et  al.,  19  Iowa,  826 ;  Mclntire 
V.  Skinner,  4  G.  Gr.  89 ;  Noel  v.  Nod,  1  Iowa, 
423 ;  Corbitt  v.  Smith,  7  Ibid.  60 ;  McGregor  v. 
Gardner  et  al.,  14  Ibid.  326 ;  Cooper  v.  Skeel,  Ibid, 
578 ;  Parker  v.  Pierce,  16  Ibid.  227 ;  Childs  v. 
Griswold,  19  Ibid.  862 ;  Maple  v.  Nelson,  31  Ibid. 
322. 

23.  liapse  of  time.  Long  and  unexplained 
delay  is  a  material  circumstance  against  the 
establishment  of  implied  trusts  in  real  estate 
when  parol  evidence  alone  is  relied  on  for  this 
purpose.  Sunderland  et  al.  v.  Sunderland  et  oL, 
19  Iowa,  326. 

24.  A  resulting,  distinguished  from  an  ex- 
press trust.  A  resulting  trust  is  created  by  the 
fact  of  the  payment  of  the  purchase-moDey  of 
the  property  by  one,  other  than  the  holder  of  the 
legal  title ;  and  hence  it  is  not  within  the  require 
ment  of  Revision,  section  2213,  that  it  should  be 
in  writing.    Cotton  v.  Wood,  25  Iowa,  44. 

26.  Eflfeot  of  recitals  in  deed.  Nor  would  the 
case  be  changed  by  the  recital  in  the  deed,  that 
the  conveyance  was  for  the  use  of  the  grantee, 
and  for  a  valuable  consideration;  the  rule  against 
the  admission  of  parol  evidence  has  no  applica- 
tion to  resulting  trusts.  Ibid. 

26.  Demand  unnecessary:  statute  of  limita?- 
tions.  Demand  upon  the  trustee  or  upon  his 
heir  for  a  conveyance  of  the  property  is  unnec- 
essary ;  equity  will  not  refuse  to  enforce  a  trust 
satisfactorily  established,  on  the  ground  that 
the  claim  is  stale,  when  it  has  not  run  for  a 
I>eriod  constituting  a  bar  under  the  statute  of 
limitations.  Ibid. 

27.  Onus.  Where  a  person  claims  that  one 
holding  the  title  to  real  estate  under  an  absolute 
conveyance,  holds  it  in  trust  for  another,  the 
onus  is  upon  him  to  establish  the  trust  by  evi- 
dence of  a  clear  and  satisfactory  character. 
Shepard  v.  Pratt  et  al.,  82  Iowa,  296. 

28.  Where  the  consideration  for  real  estate  is 
paid  by  one,  and  the  legal  title  conveyed  to 
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another,  a  resulting  trust  is  thereby  created 
in  favor  of  the  former,  unless  he  be  under  a 
moral  obligation  to  provide  for  the  grantee, 
in  which  case  the  transaction  is  regarded  as  an 
advancement,  and  the  burden  is  on  him  who 
seeks  to  establish  the  trust,  to  overcome  the 
presumption  in  favor  of  the  legal  title.  Ibid. 

29.  Rule  appUedi  Where  a  husband  pur- 
chased real  estate  and  caused  title  thereof 
to  be  conveyed  to  his  wife,  under  express  agree- 
ment with  her  that  she  shall  convey  it  to  him  on 
his  request,  held,  that  the  agreement  overcame 
the  presumption  of  the  wife's  beneficial  interest 
in  the  property  and  that  she  had  no  interest 
therein  that  descends  to  her  heirs  against  the 
will  of  her  husband.  Ibid, 

30.  Where  a  widow,  with  jEiinds  of  her  de- 
ceased husband,  procures  the  title  of  lands  to 
be  taken  to  herself,  she  will  be  held  a  trustee 
holding  the  title  for  the  benefit  of  the  husband's 
heirs.     Fox  et  al  v.  Doherty  et  o^.,  80  Iowa,  334. 

n.  Trustbes  :  THEIR  Rights  and  Dxttibs. 
a.  Generally. 

31.  In  porchaBe  of  lands.  When  lands  are 
purchased  by  A  in  his  own  name  with  the 
money  of  B  for  B,  he  becomes  a  trustee  holding 
the  legal  title  for  B.  BtisseU  et  al  v.  Lode  et  al., 
1 G.  Gr.  56«. 

32.  A.  and  B.,  each,  claimed  eighty  acres 
of  land,  agreeably  to  original  claim  lines, 
and  it  appearing  by  a  preponderance  of  the 
proof  that  B  made  an  arrangement  with  A.  by 
which  the  latter  was  to  purchase  the  land 
at  the  land  sales ;  that  B  offered  A  a  sum  of 
money  equal  to  his  portion  of  the  purchase- 
money,  but  A  declined  to  receive  it,  saying  that 
he  would  call  for  it  when  he  wanted  it ;  that  A 
purchased  the  land  in  his  own  name,  and  B  re- 
lying upon  the  arrangement,  made  valuable 
improvements  on  his  portion  of  it  in  the  pres- 
ence and  with  the  knowledge  of  A,  who  recog- 
nized his  right ;  that  B  had,  upon  the  commence- 
ment of  the  suit,  made  another  tender  of  the 
purchase-money  and  interest  which  had  been 
declined;  that  the  same  was  then  paid  into 
court.  Held,  that  A  was  a  trustee  for  B,  hold- 
ing for  him  the  legal  title,  and  that  B  was  en- 
titled to  a  conveyance.  McCoy  v.  HughA,  1  G. 
Gr.  870. 

33.  An  executor  who  usea  money  of  the 
estate  to  redeem  from  sale  on  execution  land 


belonging  to  the  testator,  and  takes  the  title  in 
his  own  name,  holds  the  land  as  trustee,  and 
the  purchase  will  be  considered  as  made  for  the 
use  of  the  estate.  McOrory  v.  Foster,  1  Iowa, 
271. 

34.  Widow  as  trustee  for  heirs.  Where  a 
widows  of  a  decedent  appropriates  the  effects  of 
the  estate  to  the  performance  of  certain  con- 
tracts for  the  purchase  of  real  property,  which 
were  in  existence  at  the  death  of  her  husband* 
and  takes  the  title  in  her  own  name,  she  will 
be  held  to  be  a  trustee,  holding  the  title  in  trust 
for  the  heirs  at  law.  Bchaffner  et  al.  v.  Gfrutz 
macher  et  al.,  6  Iowa,  137 ;  Mays  v.  Beaver^  1 
Iowa,  222. 

36.  The  purchaser  of  lands  from  a  trustee 
with  notice  of  the  trust,  takes  the  lands  pur 
chased  charged  with  the  trust  as  fully  as  if  the 
title  remained  in  the  original  trustee.  SuUivan 
V.  McLenan,  2  Iowa,  437 ;  Stewart  v.  Chadtnck 
et  al.,  8  Ibid.  463 ;  Byan  v.  Doyle  et  al.,  31  Ibid. 
S3. 

36.  County  Judge  as  trustee.  Where  a  lot 
in  a  town  site,  entered  in  pursuance  of  an  act 
entitled,  "An  act  regulating  the  disposal  of 
lands  purchased  in  trust  for  town  sites,"  ap- 
proved January  22,  1853,  is  wrongfully  con- 
veyed by  a  county  judge,  the  grantee  becomes 
a  trustee  for  the  rightful  owner ;  and  in  order 
to  compel  a  conveyance  from  the  trustee,  it  is 
not  necessary  for  the  owner  to  tender,  or  offer  to 
pay  to  the  trustee,  the  amount  paid  by  him  to 
the  county  judge  for  the  lot.  Harris  et  al.  v. 
Stone,  8  Iowa,  322. 

37.  Guardian  and  ward.  Promissory  notes 
were  executed  to  one  as  guardian  of  a  minor. 
The  guardian  and  ward  having  both  died, 
the  heirs  of  the  ward  claimed  to  be  entitled 
to  the  notes,  or  their  proceeds,  by  inheritance. 
Held,  that  it  was  competent  for  those  con- 
testing this  right  to  show  that  the  notes  were 
not  the  absolute  property  of  the  ward,  that 
they  were  not  executed  with  the  purpose  of 
vesting  the  title  to  them  in  her,  but  with 
the  purpose,  only,  and  as  a  means  or  contriv- 
ance of  securing  a  trust  for  her  support 
after  arrival  of  age ;  and  that  she  having  died 
prior  thereto  no  present  interest  vested  in  her. 
Collins  et  al.  v.  Oilson,  29  Iowa,  61. 

38. parol  evidence.    The  trust  in  suoh 

a  case  being  one  of  personalty,  may  be  estab- 
lished by  parol  evidence.  Ibid, 
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b,  BighU  aruL  duties  of  trustees. 

39.  A  grant  of  landa  to  trustees  for  the  use 
and  benefit  of  a  church  to  be  afterward  organ- 
ized, with  no  powers  in  the  trustees  to  create 
the  beneficiary  or  to  appropriate  the  lands  or 
the  funds  arising  therefrom,  for  any  pur- 
pose until  such  organization,  will  be  upheld  so 
as  to  pass  the  title,  if  such  church  shall  after- 
ward and  within  a  reasonable  time  be  so  created 
and  brought  into  existence  as  to  acquire  and 
hold  property  or  to  be  recipients  of  charity. 
MiUer  v  Chittenden,  2  Iowa,  815. 

40. power  to  create  beneficiary.    It  is 

not  necessary  that  the  trustee  shall  have  power 
to  create  the  beneficiary,  or  proceed  with  the 
execution  of  the  trust  before  such  creation,  in 
order  to  sustain  and  uphold  such  grant  or  de- 
yise.  Ibid, 

41.  Want  of  trustee.  A  court  of  equity  will 
not  permit  a  trust  to  fail  for  want  of  a  trustee. 
Ibid. 

42.  MiUer  v.  Chittenden  et  al.,  3  G.  Gr.  382,  as 
to  the  construction  of  a  deed  conveying  lands 
to  trustees  for  charitable  purposes,  overruled. 
Ibid. 

43.  Grant  to  use  of  church.  When  lands 
are  granted  to  individuals  for  the  use  of  a  church 
which,  at  the  time  of  the  grant,  is  not  incorpo- 
rated as  such,  the  persons  to  whom  the  grant  is 
made  stand  seized  to  the  use,  and,  when  the 
church  receives  legal  capacity  to  take  and  hold 
real  estate,  the  statute  executes  the  possession 
to  the  use,  and  the  estate  vests.  Miller  v.  Chit- 
tenden et  al.,4t  Iowa,  252. 

44.  Bound  to  execute  trust  Trustees  ac- 
cepting a  trust  under  a  will  are  bound  to  exe- 
cute it  in  the  manner  pointed  out  in  the  will. 
MacOregor  v.  MacOregor  et  al.,  9  Iowa.  65. 

45.  Where  a  trustee  conveys  a  portion  of 
the  property  to  his  own  wife,  for  his  own  use 
and  benefit,  a  court  of  equity  will  not  permit 
him  to  hold  the  property  so  conveyed  as  a  secu- 
rity for  moneys  advanced  for  the  cestui  que  trust 
in  the  execution  of  the  trust.  Clark  r,Lee  et  ux., 
14  Iowa,  425. 

46.  Trust  property  cannot  be  diverted  from 
its  use.  Where  property  is  conveyed  to  a  cor- 
poration subject  to  limitations,  and  for  a  speci- 
fied trust,  it  cannot  be  diverted  from  the  use 
and  trust  for  which  it  was  conveyed.  MeBride 
et  cU.  V.  Porter  et  cd.,  17  Iowa,  203. 


III.  Rights  Ain>  Remsdibs  of  Cestui  qjm. 

Tbust. 

47.  Conversion.  Where  a  trust  fund  has  been 
converted  into  another  species  of  property  and 
its  identity  can  be  traced,  it  will  be  held  in  its 
new  form,  liable  to  the  rights  of  the  cestui  que 
trust.    McCrory  v.  Foster,  1  Iowa,  271. 

48.  Cestui  que  trust  may  compel  ezecntiott 
of  tnisL  A  trustee  does  not  possess  the  right 
to  continue  to  hold  the  trust  interest  in  him- 
self, unless  it  is  so  provided  in  the  creation  oi 
the  trust ;  and  a  conveyence  of  it  to  the  cettus 
que  trust,  may  be  enforced  by  a  court  of  equity* 
Stewart  et  al.  v.  Chadwick  et  al„  8  Iowa,  463. 

49.  When  trustee  becomes  purchaser. 
Where  a  trustee,  acting  for  others,  sells  an 
estate,  and  becomes  interested  in  the  purchase ; 
the  cestui  que  trust  is  entitled,  in  a  court  of 
equity,  to  set  aside  the  purchase,  and  have  the 
property  re-exposed  for  sale.  The  Bank  of  ike 
Old  Dominion  v.  T?u  Dvhuque  and  Pacific 
R.  B.  Co.,  8  Iowa,  277. 

60.  Whether  the  cestui  que  trust  be  an 
infant  or  an  adult,  and  whether  the  Hale  be 
public  or  private,  the  trustee  is  equally  disabled 
from  becoming  a  purchaser  of  the  trust  estate. 
Ibid. 

61.  In  such  a  case  in  order  to  set  aside  the 
sale,  the  cestui  que  trust  is  not  bound  to  prove, 
nor  the  court  to  adjudge,  that  the  trustee  hae 
made  a  bargain  advantageous  to  himself.  Ibid. 

62.  It  is  to  guard  against  the  uncertainty  of 
the  cestui  que  trust  being  able  to  prove  fraud 
in  the  sale,  and  the  hazard  of  abuse,  as  well  aa 
to  remove  the  trustee  from  temptation,  that  the 
rule  permits  the  cestui  que  trust  to  come  at  his 
own  option,  and  without  showing  actual  injury,, 
insist  upon  having  the  experiment  of  another 
sale.  Ibid. 

63.  If  money  held  by  trustees  be  invested  in 
property,  into  which  it  can  be  traced,  in  viola- 
tion of  the  terms  of  the  trust,  the  beneficiary^ 
may  elect  to  follow  the  same  into  the  invest- 
ment thus  made,  or  he  may  hold  the  trustee 
personally  liable  for  breach  of  duty.  MdeOregor 
V.  McGregor  et  al.,  0  Iowa,  66. 

64.  A  fund  was  bequeathed  to  trustee* 
upon  the  following  trust :  The  principal  sum 
to  be  invested  in  bond  and  mortgages  upon 
unincumbered  real  estate,  and  the  interest  or 
income  paid  to  A.  M.  during  her  life ;  after 
her  death,  if  she  leave  no  children  surviving 
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hereto  her  husband  during  his  life;  if  she 
should  leave  children  surviving  her,  then  after 
the  death  of  herself  and  her  husband,  the  prin- 
cipal to  be  paid  to  the  next  of  kin  of  her  hus- 
band. Held:  1.  That  neither  the  said  A.  M. 
nor  her  husband  can  elect  to  follow  the  princi- 
pal fund  into  real  estate  in  which  it  has  been 
wrongfully  invested  bj  the  trustees.  2,  That 
such  election  can  be  made  only  bj  the  residuary 
legatee.    Ibid. 

65.  Ralnsal  of  trustee  to  act.  A  trust  will 
not  fail  because  a  trustee  refuses  to  act; 
neither  will  the  beneficiary,  in  a  court  of  equity 
lose  his  interest  in  an  estate  by  the  disclaimer 
or  refusal  of  the  trustees  to  accept  the  trust. 
WhUe  V.  Mamptanet  al.,  13  Iowa,  259. 

66.  PnrohaBe  by  a  trustee.  A  purchase  of 
property  by  a  trustee  of  his  eeitui  que  truit  is 
not  void  in  equity,  but  is  voidable.  Such  sale 
will  be  set  aside  for  fraud,  or  upon  a  very 
slight  showing  of  advantage  or  bad  faith.  But 
when  it  is  clear  that  the  eeHui  que  trust  intended 
that  the  trustee  should  buy,  and  there  is  no 
fraud,  no  concealment,  and  no  advantage  taken 
by  the  trustee  of  information  acquired  by  him 
as  such,  it  will  be  upheld  and  enforced.  BueU 
V.  Buckingham  d  Co.,  16  Iowa,  284. 

67.  Where  a  trustee,  acting  for  others,  sells 
an  estate,  and  becomes  interested  in  the  pur- 
chase, the  cestui  que  trust  is  entitled  in  equity 
to  set  aside  the  sale,  and  have  the  property  re- 
offered  for  sale,  and  this  without  inquiring 
whether  the  bargain  was  or  was  not  advanta- 
geous to  the  trustee.  S^her  v.  M.  D.  d  W,  H, 
McHenry,  18  Iowa,  232 ;  McGregor  v.  Gardner, 
14  Ibid.  826 ;  Clark  v.  Lee,  Ibid.  425. 

68.  Property  in  the  handa  of  trustee.  Pro- 
perty placed  in  the  hands  of  a  trustee,  bailee  or 
agent,  without  any  wrongful  or  fraudulent  in- 
tent, cannot  be  subjected  to  the  satisfaction  of 
the  debts  of  such  trustee,  bailee  or  agent. 
BMnson  v.  Chapline,  9  Iowa,  91. 
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6,  Rights  of  School  fund, 
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L  What  (Jonbtituteb  Ububy. 

1.  Oontxaot  to  pay  a  sum  of  money  by  a 
day  certain,  and  more  than  legal  interest  aftei> 
ward,  by  way  of  penalty,  if  the  debt  be  not 
punctually  paid,  is  not  usurious.  Gower  <t 
HcU  V.  Cofrter  d  Shattuck,  3  Iowa,  244 ;  Shuck  v, 
Wright,  1  G.  Gr.  128;  Wilkinson  v.  Daniels, 
Ibid.  180. 

2.  A  promissory  note  payable  two  years  after 
date  stipulated  that  it  should  '*  bear  interest  at 
the  rate  of  fifty  percent  from  due  until  paid," 
Held,  that  it  was  not  usurious.  Wright  ▼. 
8huck,MoT.  4Si6. 

3.  A  note  payable  two  years  after  date,  to 
bear  interest  at  fifty  per  centum  after  due, 
until  paid,  is  not  usurious.  Shuck  v.  Wright,  1 
G.  Gr.  128. 

4i  Promissory  note  in  the  following  form: 
"  One  year  after  date  for  value  received  we 
promise  to  pay  C,  or  order,  the  sum  of  $480 ; 
and,  if  not  paid  when  due,  we  promise  to  pay, 
as  a  penalty  for  the  default,  interest  on  said 
sum  at  the  rate  of  twenty  per  cent  per  an- 
num from  maturity.  This  note  may  run  at 
above  rate  for  two  years,  interest  to  be  paid  an- 
nually." Held,  in  an  action  thereon,  that  the 
note  was  not  usurious  upon  its  face,  the  twenty 
per  cent  being  construed  as  a  penalty, 'and  the 
plaintiff  held  entitled  to  recover  interest  at  the 
legal  rate.  Following  Shttck  v.  Wright,  1 G.  Gr. 
128 ;  and  Gou)er  dk  Holt  v.  Carter  d  Shattuck,  8 
Iowa,  244.   Conrad  v.  Gil>bon,  29  Ibid.  120. 

6.  amount  of  recovery.    In  an  action 

upon  a  contract  in  which  the  defendant  cov- 
enanted to  pay  to  the  plaintiff  a  sum  of  money 
on  a  day  certain,  with  this  proviso :  "  If  not 
paid  punctually  when  due,  we  promise  to 
pay  as  a  penalty  for  the  default,  two  and  a  half 
per  cent  per  month  from  maturity  till  paid," 
the  plaintiff  can  recover  only  the  principal  debt 
with  interest  at  the  rate  of  ten  per  cent  per 
annum.  Gower  dh  Holt  v.  Carter  d  S?uUtuck,  8 
Iowa,  244.    See  Conrad  v.  Gibbon,  29  Ibid.  120. 

6.  Statute  oonstmed.  The  word  contract,  in 
section  5,  chapter  87,  laws  fourth  general  as- 
sembly, (1862-8)  refers  to  the  original  agree- 
ment or  contract  in  which  the  debtor  stipulated 
to  pay  interest  at  usurious  rates ;  it  is  not  limit- 
ed to  the  note  or  written  evidence  of  that  con- 
tract. Smith,  Twogood  d  Co.  v.  Coopers  dh  Clarke, 
9  Iowa,  876. 

7.  New  note.  The  cancellation  of  a  note 
tainted  with  usury  and  the  execution  of  a  new 
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one  for  the  balance  remaining  after  deducting 
the  payments  made  from  the  amount  of  the 
principal  and  usurious  interest,  does  not  purge 
the  transaction  of  usurj ;  following  Smiih,  Two- 
good  &  Co.  ▼.  Cooper  d  dark,  9  Iowa,  376  ;  and 
Campbell  v.  MeHarg,  Ibid.  354 ;  Oarth  v.  Cooper 
d  Smith,  12  Iowa,  364. 

8.  Evasion  of  statute.  Where  the  maker 
of  a  promissory  note  delivered  the  same  to 
the  payee,  named  therein,  without  consider- 
ation, for  the  purpose  of  having  the  same 
assigned  to  the  real  party  who  advanced  the 
consideration,  with  the  design  of  avoiding 
the  statute  against  usury,  and  it  was  so  as- 
signed without  recourse  by  the  payee,  to  such 
party,  who  delivered  the  consideration  to  the 
assignor,  by  whom  it  was  delivered  to  the 
maker,  it  was  held  usurious.  Nichols  y.  Levins 
et  al.,  16  Iowa,  362. 

9.  Usurious  sale  of  land.  A  contract  for  the 
sale  of  land  on  a  credit  of  one  year,  for  a  sum 
equal  to  the  amount  of  the  original  purchase- 
money  and  forty  per  cent  thereon  is  not  usur- 
ious.    Cctssady  v.  Scallen,  15  Iowa,  98. 

10.  Bill  of  ezohange.  A  time  bill  of  exchange 
drawn  on  a  produce  or  other  account,  payable 
at  a  place  other  than  the  one  where  it  is  drawn, 
negotiated  at  a  greater  rate  of  discount  than 
legal  interest,  is  not  necessarily,  in  the  absence 
of  any  showing  as  to  the  rate  of  exchange  be- 
tween the  places,  usurious ;  but  when  the  bill  is 
accommodation  paper,  and  is  payable  at  the 
same  place,  and  then  sold,  it  is  usurious.  Bur- 
rows  <fc  Prettyman  v.  Cook  d  Sargent  et  aX,,  17 
Iowa.  436. 

11.  The  discount  of  bills,  payableat  the  place 
where  drawn,  at  rates  greater  than  legal  in- 
terest, renders  them  usurious.  Ibid, 

12.  A  bill  drawn  on  a  distant  point,  for  the 
purpose  of  a  sale  and  as  a  device  to  avoid  the 
usury  laws,  will,  if  sold  at  a  usurious  discount, 
be  regarded  as  usurious  and  void.  Ibid. 

13.  Whether  bills  of  exchange,  discounted 
at  a  rate  greater  than  the  ruling  rate  of  ex- 
change between  the  place  where  drawn  and 
the  place  of  payment  are  usurious,  Q^uer^.  Ihid. 

14.  Qeneral  rule.  To  render  a  contract 
usurious,  it  must  be  a  loan,  express  or  implied  ; 
there  must  be  an  agreement  to  repay  the  money 
loaned,  or  that  which  was  taken  as  an  equiva- 
lent thereto,  and  that  without  condition  or  con- 
tingency ;  and  to  pay  a  greater  rate  of  interest 
than  that  allowed  by  law.  Ibid, 


16.  Seonrities.  Where  A  executed  notes  and 
a  deed  of  trust  to  secure  the  same,  and  placed 
them  in  the  hands  of  B,  to  be  sold  in  the  mar- 
ket to  raise  money  to  be  applied  in  payment  of 
a  usurious  debt  to  G,  and  they  were  so  sold,  it 
was  hdd^  that  they  were  not  tainted  with  usury. 
Ibid, 

16.  If  there  was  an  additional  agreement 
between  A  and  B,  that  in  the  event  the  securi- 
ties were  not  sold,  they  should  be  retained  by 
B  as  evidence  of  the  indebtedness  of  A  to  C, 
they  would  not,  by  reason  of  such  agreement, 
be  tainted  with  usury,  if  actually  sold.  Ihid. 

17.  New  contract  When  the  payee  of  a 
promissory  note,  which  was  not  tainted  with 
usury  at  its  inception,  contracted  for  a  con- 
sideration which  exceeded  the  legal  interest, 
to  forbear  enforcing  the  payment  of  the  same, 
it  was  hdd^  that  the  new  contract  did  not 
taint  the  note  with  usury,  but  that  it  was,  in 
itself,  usurious,  and  that  the  money  paid  there- 
on should  be  applied  as  a  payment  on  the  note. 
Mallett  V.  Stone  et  al.,  17  Iowa,  64. 

18.  Statutes.  The  usury  law  of  1843  was  up- 
held by  the  Ck>de  of  1851,  after  which  there  was 
no  law  in  force  in  this  State  regulating  the  rates 
of  interest  on  money  until  the  enactment  of  the 
law  of  1853 ;  and  a  contract  for  interest  at  24 
per  cent  per  annum  upon  money  loaned,  made 
in  1852,  without  the  practice  of  any  fraud  or  the 
exercise  of  any  undue  influence  by  the  creditor, 
was  not  in  contravention  of  any  law  of  the 
State  then  in  force,  and  must  be  enforced  by  the 
courts.    Palmer  v.  Leffler  et  al.,  18  Iowa,  125. 

19.  Transfer  of  old  securities.  When  the 
maker  of  a  usurious  note,  which  was  secured  by 
deed  of  trust,  borrowed  money  of  a  third  party 
to  pay  the  same,  and,  instead  of  executing  new 
securities  for  the  money  so  borrowed,  caused 
the  note  paid  to  be  transferred  by  the  payee  to 
the  lender,  as  evidence  and  security  for  the  new 
debt.  Held,  that  the  note  was  not  tainted  with 
usury  in  the  hands  of  the  second  holder.  Wen- 
cUebone  v.  Parks  et  cU.,  18  Iowa,  546. 

20.  Difloount  of  accommodation  paper.  The 
bona  fide  purchase  of  an  accommodation  note,  by 
a  person  ignorant  of  the  character  of  the  paper, 
for  a  less  sum  than  its  face,  or  at  a  greater  rate 
of  discount  than  legal  interest,  is  not  a  usurious 
transaction ;  and  the  defense  of  usury  is  not 
available  by  the  maker  in  an  action  against  him 
on  the  note  by  such  holder.  Dickerman  v.  Day 
et  al,,  31  Iowa.  444. 
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21.  Wazrants.  Warrants  issued  by  a  munici- 
pal corporation  in  payment  of  a  judgment  at  the 
rate  of  one  dollar  in  warrants  for  every  seventy- 
five  cents  due  on  the  judgment,  are  tainted  with 
usury.  Olark  v.  TJte  City  of  De»  Moines,  19 
Iowa,  300. 

22.  When  contract  not  usnzlonfl.  An  agree- 
ment on  the  part  of  a  purchaser  of  sheep  to  pay 
therefor  a  stated  amount,  "  and  also  two  pounds 
of  wool  per  year  for  each  sheep  so  sold  "  is  not 
necessarily  usurious.  FirH  NoMojuU  Bank  of 
MarshaXUown  ▼.  Owen,  28  Iowa,  186. 

23.  Part  payment.  Where  money  is  bor- 
rowed at  usurious  interest,  and  a  part  thereof, 
with  the  usury,  paid,  and  a  note  given  at  a 
legal  rate  of  interest  for  the  balance,  the  con- 
tract is  tainted  with  usury.  CaUanan  v.  Shaw, 
24  Iowa,  442. 

24.  To  constitute  usury.  There  must  be  a 
contract  or  intent  to  take,  directly  or  indirectly, 
usurious  interest.  Held,  accordingly,  that  the 
inclusion  into  a  note  for  a  balance  due,  of  an 
additional  sum  as  compensation  to  the  payee 
for  his  time  and  expense  in  waiting  for  the  de- 
livery of  the  note,  after  the  time  agreed  upon, 
was  not  usury.  Jones  v.  BerryhiU,  25  Iowa, 
290. 

25.  Penalty  for  non-payment.  A  promissory 
note  which  says,  that  if  not  paid  when  due,  it 
shall  draw  interest  at  ten  per  cent  from  date, 
is  not  usurious.  Otherwise,  if  it  appeared  that 
interest  was  included  in  the  amount  of  the  note 
and  a  recovery  sought  for  ten  per  cent  thereon  as 
well  as  on  the  principal ;  or  if  more  than  legal 
interest  was  reserved  as  penalty.  Fisher  v. 
Anderson  d  Froth,  25  Iowa,  28.  See  %1,  t  seq, , 
ante. 

26.  Contract  to  pay  on  time :  in  property. 
One  man  may  lawfully  ask  and  receive,  from 
another  to  whom  he  sells  property  on  time,  a 
larger  sum  than  he  is  willing  to  take  for  it  in 
jcase  the  price  is  paid  down ;  and  the  fact  that 
the  increased  price,  payable  at  a  future  day,  or 
in  installments,  is  more  than  the  legal  interest 
on  the  cash  price,  would  not  render  the  contract 
usurious.  Gilmore  d  Smith  v.  Ferguson  & 
CasseU,  28  Iowa,  220. 

27.  Rule  applied.  Where  one  sold  to  another 
a  lot  of  sheep  on  time,  under  a  contract  that, 
until  the  payment  of  a  certain  sum  at  a  future 
date  named,  which  was  found  by  the  jury  to  be 
the  value  of  the  sheep  at  the  date  of  the  con- 
tract, the  purchaser  should,  in  addition  thereto, 
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pay  and  deliver  to  the  seller,  in  the  meantime, 
one  and  one-half  pounds  of  wool  per  head  an- 
nually, it  was  held,  that  the  contract  was  not 
usurious,  though  the  annual  amount  of  wool  re- 
served greatly  exceeded  in  value  the  legal  rate 
of  interest  allowed  by  the  statute,  and  though 
the  jury  found  by  their  special  verdict  that  the 
wool  thus  annually  reserved  was  not  part  of  the 
price,  but  for  interest.  Ibid. 

n.  Rights  of  Parties  to  Usurious  Con- 
tracts. 

a.  OeneraUy. 

28.  Equitable  relief.  Before  a  debtor  can 
avail  himself  of  the  aid  of  a  court  of  chancery 
to  protect  him  against  usury,  he  must  tender  to 
his  creditor  the  principal  and  legal  interest. 
PMps  V.  Pierson,  1  G.  Gr.  121. 

29.  A  bill  seeking  relief  against  a  mortgage, 
on  the  ground  of  usury,  will  not  be  sustained 
when  it  does  not  ask  to  redeem  upon  paying  the 
amount  actually  due,  nor  allege  a  tender  of  that 
amount.     Clemons  v.  Elder,  9  Iowa,  272. 

30.  A  court  of  equity  will  interfere  by  in- 
junction to  restrain  the  execution  of  a  deed  of 
trust  executed  to  secure  a  debt  tainted  with 
usury,  only  upon  condition  that  the  party  asking 
the  injunction  tenders  to  defendant  the  amount 
admitted  to  be  due  on  such  indebtedness.  Cos- 
ady  et  ux.  v.  Boder  et  al.,  11  Iowa,  242. 

31.  The  supreme  court  has  never  held  that  the 
borrower,  in  a  usurious  contract,  must  tender  to 
the  lender  in  addition  to  the  principal  remaining 
due,  interest  thereon  computed  at  the  rate  of  six 
per  cent  before  a  court  of  equity  will,  on  his  appli- 
cation, enjoin  a  sale  under  a  deed  of  trust  exe 
cuted  to  secure  the  performance  of  the  usurious 
contract.  Hayward  v.  Hunger  et  al.,  14  Iowa, 
517. 

32.  Usury  cannot  be  recovered  back. 
Usurious  interest  once  paid,  cannot  be  recovered 
back.  Smith,  Twogood  db  Co.  v.  Coopers  d  Clarke, 
9  Iowa,  376.  Nichols  v.  Skeel,  12  Ibid.  800. 

33.  Credits. ,  When  payments  have  been 
made  upon  a  usurious  contract,  and  the  creditor 
brings  an  action  to  enforce  the  collection  of  the 
balance,  such  payments  will  be  applied  upon 
the  amount  legally  due,  excluding  the  usury, 
from  the  amount  originally  contracted  to  be  paid. 
Ibid. 

34.  In  Judgments  for  usury,  the  interest 
Bhould  be  computed  at  the  rate  of  ten  per  cent 
per  annum  upon  the  sum  loaned  from  the  date 
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of  the  contract  to  the  date  of  the  judgment. 
Ficklin  &  Lucaa  ▼.  Zwart  et  al,,  10  Iowa,  887. 

35.  In  action  on  contracts  in  which  usurj  is 
established,  the  plaintiff  shonld  have  judgment 
against  the  defendant  for  the  amount  of  prin- 
cipal due  ;  the  school  fund  against  the  defendant 
for  the  amount  of  interest  due  thereon,  and  the 
defendant  against  the  plaintiff  for  the  costs  of 
the  action.  Oarth  v.  Cooper  &  Smith,  12  Iowa, 
864. 

36.  Usurioiui  sale  of  land.  Where  A  ad- 
vances money  for  the  purchase  of  land  and 
takes  the  title  to  himself,  under  an  agreement 
with  B  to  convey  the  same  to  him  at  the  expira- 
tion of  one  year,  upon  the  payment  of  the 
sum  so  advanced  and  forty  per  cent  thereon, 
guere,  can  B.  enforce  a  specific  performance 
of  the  contract  to  convey,  without  first  tender- 
ing the  whole  amount  which  he  contracted  to 
pay.    Cassaday  v.  ScaUen,  16  Iowa,  93. 

37.  V.  loaned  to  B.  through  his  agent  S., 
a  sum  of  money  at  usurious  interest,  to  secure 
which  P.  executed  a  deed  of  trust  on  certain 
land,  which  deed  was  foreclosed  and  the  land 
purchased  by  V.,  and,  by  a  subsequent  contract, 
S.  offered  for  V.  to  convey  the  land  back  upon 
the  payment  of  the  whole  amount  remaining 
due  according  to  the  usurious  note  with  in- 
terest thereon  at  ten  per  cent,  and  costs  of  a 
foreclosure,  and  of  a  suit  then  pending  for  the 
balance  due  on  the  note ;  which  offer  P.  accepted, 
and  received  a  re-conveyance  of  said  land,  and 
S.  the  agent,  advanced  the  entire  sum  to  his 
principal  and  took  the  note  of  P.,  payable  to 
himself,  for  a  portion  of  the  amount  to  be  paid, 
it  was  held :  1.  That  the  usury  in  the  original 
note  did  not  taint  the  contract  for  the  re-convey- 
ance of  the  land.  2.  That  S.  was  not  a  party 
to  a  usurious  contract,  and  that  the  note  exe- 
cuted to  him  by  P.  was  not  tainted  by  usury. 
BwUz  V.  FUUts  etal,,  15  Iowa,  298. 

38.  Application  of  peLyraeat,  Where  the 
notes  were  given  in  payment  of  a  usurious  ac- 
count, after  which  one  of  the  notes  was  paid, 
it  was  Tield,  that  the  payment  should  be  applied 
upon  the  amount  legally  due  upon  the  aggregate 
account,  and  not  as  a  payment  of  the  usury 
in  the  note  thus  paid.  Burrows  db  Prettyman 
V.  Cook  d  Sargent  et  ai.,  17  Iowa,  486. 

39.  A  court  of  equity  will  not  regard  an 
agreement  made  between  the  maker  of  a 
note  and  deed  of  trust  and  the  payees  of 
said  note,  stipulating  that  if  it  shall  be  found 


by  the  court  that  the  transaction  is  usurious, 
the  payee  shall  receive  interest  at  the  rate 
of  six  per  cent  on  the  principal  of  the 
debt.  The  transaction  will  be  purged  of 
usury  by  a  decree  of  the  court,  visiting  the 
penalties  of  the  statute  upon  both  the  borrower 
and  the  lender,  by  giving  to  the  osuier  only  his 
principal,  and  to  the  school  fund  a  judgment 
against  the  debtor  for  ten  i>er  cent  thereon. 
The  rule  in  equity  is  the  same  as  at  la.w.  Ilnd, 

40.  DupUoate  payment.  In  the  trial  of  an 
action  on  a  promissory  note,  it  was  made  ta 
appear  that  the  transaction  was  usurious,  that 
the  defendant  had  already  paid  the  principal 
and  about  twenty  per  cent  interest  thereon,  and 
that  the  note  in  suit  was  for  additional  usurious 
interest  Held,  that  the  court  erred  in  render- 
ing judgment  against  the  defendant  for  interest 
on  the  sum  loaned,  at  the  rate  of  ten  per  cent 
per  annum,  in  favor  of  the  school  fund. 
Wbiqht,  Ch.  J.,  dissenting.  Easley  v.  Brand  et 
al.,  18  Iowa,  132. 

41.  Agreement  of  parties  as  to  the  lex  lod 
oontraotns.  If  a  contract  be  made  in  one  place 
to  be  executed  in  another,  the  parties  may  stipu- 
late that  it  shall  be  governed  by  the  law  of 
either.    Arnold  v.  Potter,  22  Iowa,  194. 

42. interest.    And  if  the  rates  of  interest 

differ  in  the  two  localities,  it  is  competent  for 
the  parties  to  agree  upon  the  rate  of  either.  Jbid, 

43. usury.   When  the  interest  expressed 

is  usurious,  both  by  the  law  of  the  place  where 
the  contract  was  made  and  where  it  is  to  be 
executed,  the  law  of  the  former  place  will  gov- 
ern as  to  the  consequences  of  the  usury.  Ibid, 

44. citizens  of  different  States :  interest. 

It  is  competent  for  citizens  of  different  States, 
who  are  parties  to  a  promissory  note,  to  con- 
tract in  good  faith  for  the  rate  of  interest,  and 
with  reference  to  the  law  of  the  State  where 
the  maker  resides,  and  where  the  property 
mortgaged  to  secure  the  note  is  situated; 
although  the  note  is  in  terms  payable  in  a  State 
different  from  the  residence  of  either,  and  the 
interest  reserved  is  greater  than  the  legal  rate 
of  the  State  where  the  note  is  made,  or  where» 
by  its  terms,  it  is  payable.  Ibid, 

45. form  of  contract.    In  such  case,  the 

form  of  the  transaction  is  immaterial,  the  car- 
dinal inquiry  being,  did  the  parties  resort  to  it 
for  the  purpose  of  disguising  the  usury,  in  vio- 
lation of  the  law  of  the  State  where  the  con- 
tract was  made  or  to  be  executed.  Ibid. 
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46.  Application  of  role.  P.,  a  resident  of 
Iowa,  negotiated  a  loan  of  A.,  living  in  Massa- 
chusetts, and  executed  therefor  his  promissory 
note,  payable  in  New  York.  To  secure  the  note, 
a  deed  of  trust  on  real  estate  in  Iowa  was  exe- 
cuted to  a  trustee  residing  there.  The  deed  and 
note  were  then  delivered  by  P.  to  A.,  in  Massa- 
chusetts, and  the  money  received  there,  pur- 
suant to  an  agreement  entered  into  when  the 
loan  was  negotiated.  Held,  that,  if  P.  and  A., 
in  good  faith,  and  without  intent  to  evade  the 
usury  laws,  stipulated  for  the  rate  of  interest 
allowable  in  Iowa,  which  was  greater  than  the 
legal  rate  of  Massachusetts  or  New  York,  that 
the  contrkct  should  be  enforced  accordingly. 
Ibid. 

47.  Penal  statutes  of  another  State.  Courts 
will  not  enforce  the  penal  statutes  of  another 
State.    Ibid. 

48.  Urary  laws.  But  a  statute  which  pro- 
vides for  the  forfeiture  of  a  portion  of  a  usuri- 
cos  contract,  is  not  a  penal  statute  within  the 
meaning  of  the  rule,  and  will  be  enforced  in  the 
forum  where  suit  is  brought.  Ibid, 

49.  When  not  available  as  a  defenjM.  Ac- 
tion for  the  conversion  of  a  usurious  promissory 
note.  Held,  that  as  defendant  collected  the  full 
face  of  the  note,  usury  included,  he  is  liable  for 
the  full  amount.  Allison  db  Crane  v.  King,  25 
Iowa,  56. 

60.  Vendor  and  Vendee^  Where  a  vendee 
of  real  estate  subsequently  pays  the  amount 
agreed  upon,  with  legal  interest,  and  executes 
his  note  for  usurious  interest  accrued,  he  will  be 
held  entitled  to  a  deed,  and  the  note  given  for 
the  usurious  interest  without  consideration. 
Krught  v.  Judd  et  at.,  34  Iowa,  483. 

b.  Who  may  plead,  and  against  wham, 

6 1.  Plea  of  usury  personal  right.  Where 
a  mortgage  was  executed  to  secure  a  usurious 
note,  and  a  subsequent  purchaser  of  the  mort- 
gaged premises,  in  the  performance  of  his  con- 
tract of  purchase,  discharged  said  note  and 
mortgage  by  the  execution  of  his  own  note 
for  the  amount  thereof  (including  the  usury), 
and  another  mortgage  on  the  same  premises,  it 
was  Jield,  in  a  proceeding  to  foreclose  said  second 
mortgage,  that  the  purchaser  and  mortgagor 
could  not  set  up  as  a  defense  the  usury  in  the 
note  of  his  grantor.  HoUingnoorth  v.  Svnckard, 
10  Iowa,  385. 


62i  A  defendant  in  an  action  to  foreclose  a 
mortgage  cannot  interpose  as  a  defense  a  plea  of 
usury  in  a  contract  to  which  he  was  not  a  party, 
nor  a  privy  having  authority  to  interpose  such 
plea.  HoUingsworth  v.  Stoickard,  10  Iowa,  385, 
followed;  Frost  v.  Shaw  et  al„  10  Ibid.  491; 
Potoell  V.  Hunt,  11  Ibid.  430 ;  Drake  v.  Lowery, 
14  Ibid.  125 ;  Perry  v.  Karus,  13  Ibid.  174  ;  Car- 
miehael  v.  Bodfish  et  at.,  32  Ibid.  418 ;  Guthrie  v. 
Alexander  et  al.,  15  Ibid.  471. 

63.  Payments:  rents.  While  a  subsequent 
purchaser  merely  cannot  plead  usury  in  a  debt 
secured  by  a  mortgage  to  which  he  was  not  a 
party,  he  may  show  that  the  debt  has  been  paid 
wholly  or  in  part  by  the  mortgagor,  or  from 
rents  collected  from  the  estate,  and  under  proper 
pleadings  may  hold  the  mortgagee  liable  for 
neglect  to  collect  the  rents  accruing  under  leases 
assigned  to  him,  when,  by  diligence,  the  amount 
thereof  could  have  been  made.  Huston  v. 
Stringham,  admr.^  et  al.,  21  Iowa,  86. 

64.  As  against  bona  fide  holder.  Usury  is 
available  as  a  defense  to  an  action  on  a  contract 
tainted  with  it,  in  the  hands  of  an  indorsee  or 
bonaflde  holder.  Bacon  v.  Lee  dh  Gray,  4  Iowa, 
490 ;  Burrows  dh  Prettyman  v.  Oook  db  Sargent, 
17  Ibid.  436 ;  Brown  v.  Wileox  &  Sawyer,  15 
Ibid.  414. 

66.  Tender:  foreolosore.  Usury  may  be 
pleaded  as  a  defense  in  a  proceeding  to  foreclose 
a  mortgage  without  an  allegation  of  a  tender  of 
the  amount  admitted  to  be  due  from  defendant 
to  plaintiff.    Cox  v.  Douglas,  12  Iowa,  185. 

66.  Pleading  usury.  Usury  may  be  set  up 
in  an  answer  by  allegations  of  facts  showing 
that  illegal  interest  has  been  contracted  for, 
without  being  pleaded  in  express  terms.  Kurz 
V.  HoUyrook  et  cU.,  13  Iowa.  562. 

67.  In  equity,  when  the  bill  sets  out  and 
seeks  to  enforce  a  usurious  contract,  it  is  not 
necessary  for  the  defendant  to  plead  the  usury 
in  order  to  prevent  a  decree  for  the  usurious 
portions  of  the  contract.  Phelps  v.  Pierson,  1  G» 
Gr.  121. 

68.  A  creditor,  before  seeking  to  obtain  a 
decree  upon  a  bill  disclosing  usury,  should 
allege  therein  a  willingness  to  abandon  the 
usurious  portion  of  the  contract,  otherwise  & 
demurrer  to  the  bill  should  be  sustained.  Ibid. 

69.  Where  usury  is  pleaded  as  a  defense,  and 
the  plaintiff  is  called  upon  to  reply  under  oath,, 
as  to  the  usury,  such  sworn  replication  does  not 
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render  the  defendant  incompetent  to  testify  as 
to  the  usury. '  Bacon  ▼.  Lee  d  Gray,  4  Iowa, 
490. 

60.  Usury  may  be  pleaded  by  a  partner. 
In  an  action  against  a  copartnership  upon  a  note, 
tainted  with  usury,  either  partner  may  set  it  up 
as  a  defense,  without  the  consent  of  his  copart- 
ners. The  defense  may  also  be  pleaded  by  one 
copartner  who  has,  for  a  consideration,  assumed 
the  payment  of  the  copartnership  debt,  and  who 
has,  after  the  dissolution  of  the  copartnership, 
renewed  the  note  tainted  with  usury  by  the  exe- 
cution of  a  new  one  in  his  own  name.  Aliter, 
as  to  a  third  party,  who,  for  a  consideration,  has 
assumed  the  payment  of  a  note  thus  tainted. 
The  Machinists*  Bank  ▼.  Krum,  15  Iowa,  50. 

61.  Estoppel  A  promise  made  by  the  maker 
of  a  promissory  note  after  indorsement,  to  the 
indorsee,  to  pay  the  same,  does  not  estop  him 
from  setting  up  usury  as  a  defense  to  an  action 
thereon  by  such  indorsee.  Allison  et  aL  v.  Bar- 
rett, 16  Iowa,  278. 

62.  Where  the  payees  of  one  and  the  in- 
dorsee of  another  promissory  note,  both  of- 
which  were  executed  by  a  firm  for  a  consid- 
eration tainted  with  usury,  before  taking 
the  same,  called  at  the  business  place  of  the 
makers  thereof  and  asked  one  of  the  partners  if 
the  debt  represented  by  the  notes  was  **  all  right 
and  would  be  paid,"  to  which  it  was  replied, 
that  it  was,  and  would  be  promptly  paid,"  after 
which  they  took  the  debt  by  assignment  (with- 
out any  knowledge  that  it  was  tainted  with 
usury),  in  payment  of  a  debt  due  them  from  the 
assignors,  it  was  Tield,  1.  That  the  representa- 
tions made  by  one  of  the  makers  operated  to 
estop  them  from  interposing  a  plea  of  usury  as 
a  defense  in  an  action  on  the  notes  (Wrioht, 
Ch.  J.,  dissenting) ;  2.  That  such  representations 
made  by  one  partner  bound  the  firm.  Frenohd 
Davis  V.  Rowe  db  Hyde,  15  Iowa,  563. 

63.  Assignment  of  usurious  note :  estoppeL 
Where  the  maker  of  a  note  represented  to  plain- 
tifis'  assignees  thereof,  prior  to  purcliasing  it, 
that  there  was  no  usury  in  it,  and  plaintiffs  took 
it  relying  upon  such  representation,  and  without 
knowledge  of  its  being  usurious,  h^,  that  the 
maker  of  the  note  is  estopped  from  setting  up 
the  defense  of  usury.  CaUanan  ▼.  Sliaw,  24 
Iowa,  442. 

64.  Where  the  defendant,  who  was  president 
of  a  corporation,  executed  his  individual  note 
for  an  indebtedness  of  the  corporation  which 


embraced  usurious  interest,  for  which  he 
paid  the  amount  of  said  note  by  the  corporation, 
held,  in  an  action  on  the  note,  that  he  could  not 
avail  himself  of  the  plea  of  usury.  Drake  ▼. 
Lowry,  14  Iowa,  125. 

65.  Where  a  principal  deposited  money  with 
an  agent,  to  be  loaned  on  terms  which  would 
make  it  net  to  the  principal  interest  at  a  usurioiu 
rate,  it  was  held,  in  action,  by  the  principal,  to 
recover  a  balance  remaining  in  his  bauds,  that 
the  agent  was  not  a  party  or  privy  to  a  usurious 
contract,  and  could  not  interpose  the  plea  of 
usury.  Sternberg  v.  CaUanan  db  Ingham,  14 
Iowa,  251. 

66.  Indorsee  of  usurious  note.  When  the 
first  indorsee  of  a  promissory  note  tainted  with 
usury  received  it  with  knowledge  of  the  usury, 
and  delivered  it  to  the  maker  upon  the  execu- 
tion of  a  new  note  payable  to  himself,  which  in- 
cluded the  whole  usury  previously  reserved, 
which  note  he  indorsed,  for  a  full  and  valuable 
consideration,  to  another  indorsee  who  had  no 
knowledge  of  the  usury,  it  was  held,  that  the 
remedy  of  the  second  indorsee  was  against  his 
immediate  indorser  alone,  and  that  he  had  no 
right  of  action  against  the  indorser  of  the  origi- 
nal note.  Lowe,  J.,  dissenting,  proton  y.  Wil- 
cox <&  Sawyer,  15  Iowa,  414. 

67.  Bona  fide  holder.  The  indorsee  of  a  prom- 
issory note  who  takes  it  with  knowledge  that  it 
is  tainted  with  usury,  is  not  a  bona  fide  assignee 
within  the  meaning  of  section  1792  of  the  Revis 
ion  of  1860,  and  cannot  recover  the  consideration 
paid  for  the  same  less  the  principal  from  the  in- 
dorser. Ibid. 

68.  Change  of  firm.  Where  bankers  received 
a  new  partner  into  their  firm,  and  thereupon 
opened  a  new  set  of  books  to  which  they  trans- 
ferred a  balance  due  from  a  customer  under  a 
usurious  contract,  which  balance  was  paid  at  his 
request  by  the  new  to  the  old  firm,  it  was  hM, 
that  the  customer  could  interpose  a  plea  of 
usury  in  an  action  for  such  balance  by  the  new 
firm.  Burrows  d  Frettyman  v.  Cook  db  Sargent 
et  al.,  17  Iowa,  486. 

69.  Change  of  law.  When  a  contract  to  pay 
interest  at  the  rate  of  twenty  per  cent  was  made 
in  parol,  under  the  provisions  relating  to  interest 
in  the  Code  of  1851,  and  such  contract  was  con- 
tinued and  acted  upon  after  the  usury  law  of 
March  8,  1853,  took  effect  and  a  note  was  there- 
after executed  for  the  principal  and  interest 
which  had  accrued  under  both  laws,  the  note  was 
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held  vulnerable  to  the  plea  of  vLBvuy  as  to  the 
interest  which  accraed  under  the  latter  law, 
even  in  the  hands  of  a  bona  fide  assignee  for 
value,  and  before  maturity.  Ibid. 

c.  Bights  of  the  school  fund. 

70.  Rule  as  to  forfeited  interest.  The  in- 
terest forfeited  to  the  State  upon  a  usurious 
contract,  should  be  computed  upon  the  amount 
due  from  time  to  time  after  the  application  of 
payments.  Smith,  Twogood  &  Co.  v.  Hoopers 
<b  Clarke,  9  Iowa,  876. 

71.  In  rendering  judgment  upon  a  usurious 
contract  for  the  loan  of  money,  in  favor  of 
the  school  fund,  the  court  should  compute 
interest  at  the  rate  of  ten  per  cent  from 
the  date  at  which  the  money  was  borrowed; 
following  Campbell  v.  McHarg,  9  Iowa,  855; 
Smith,  Twogood  dt  Co.  v.  Hoopers  d  Clarke^ 
Ibid.  376 ;  Drake  v.  Lowry,  14  Iowa,  125. 

72.  The  forfeiture  of  ten  per  cent  upon  a 
usurious  contract  is  not  a  lien  upon  premises 
mortgaged  to  secure  the  debt  tainted  with  usury . 
A  judgment  for  such  forfeiture  is  a  lien  only 
from  its  rendition.  Lems  v.  Ba/rmby,  14  Iowa,  88. 

73.  Judgment  for  interest.  In  rendering  a 
judgment  in  favor  of  the  school  fund,  upon  a 
usurious  note  which  upon  its  face  calls  for  in- 
terest at  ten  per  cent,  interest  will  be  computed 
upon  the  principal  from  the  maturity  of  the  note 
to  the  date  of  the  judgment.  Burro^iDS  d  Pret- 
tyman  v.  Cook  <&  Sargent  et  al.,  17  Iowa,  436. 

74.  Right  of  State  against  surety.  In  an 
action  upon  a  usurioas  note  against  the  maker 
and  his  surety,  the  State,  under  Rev.,  §1791, 
is  entitled  to  judgment  against  the  surety  as 
well  as  the  maker,  for  the  amount  of  interest 
forfeited.     Mcintosh  v.  Likens,  25   Iowa,  656. 

75.  Subrogation  of  surety.  If  the  surety  be 
compelled  to  pay  the  forfeited  interest  for  the 
use  of  the  Bchool  fund,  he  may  have  his  ac- 
tion against  the  principal  for  re-imbursement, 
or  against  a  co-surety  for  contribution.  The 
surety  is  then  subrogated  to  the  rights  of  the 
State  with  respect  to  that  judgment,  and  any 
security  by  way  of  lien  upon  the  principal's 
property  which  belongs  to  it.  Mcintosh  v. 
Likens,  25  Iowa,  656. 

III.  Effect  of  Ubitrt. 

76.  Ckmtraot  not  void.  Under  the  Revised 
Statutes  of  1848  a  usurious  contract  is  not  void 
but  is  voidable  only  as  to  the  excessive  interest. 


77.  Statute  constmed.  Under  the  act  re- 
lating to  interest  on  money  in  the  Revised 
Statutes  of  1848,  a  contract  stipulating  for  usu- 
rious interest  was  not  absolutely  void.  It  pro- 
vided that  interest  paid  in  excess  of  the  rate 
prescribed  might  be  recovered  of  the  payee  by 
the  payor.  Haggard  v.  Atheri,  1  Q.  Gr.  44 ; 
(Rev.  Stat.  1848,  p.  294.) 

78.  Aot  of  1839.  Only  that  portion  of  a  con 
tract  is  void  which  promises  more  interest  than 
is  authorized  by  the  interest  law  c^  1889.  Bich- 
ards  V.  Morsman,  2  Gt.  Gr.  217. 

79.  Act  of  1868.  A  contract  tainted  with 
usury  is  not,  under  section  5  of  the  act  of 
February,  1858,  absolutely  void.  The  creditor, 
in  such  a  contract,  may  recover  his  principal 
without  interest  or  costs.  Gower  <&  Holt  v. 
Carter  d  Shattuck,  8  Iowa,  252. 

80.  The  prohibition  of  usury  cannot  be 
avoided  by  the  substitution  of  one  contract  for 
another,  or  of  a  new  note  for  an  old  one.  Where 
it  enters  into  a  transaction,  either  directly  or 
indirectly,  it  taints  every  part  of  it.  Campell  v. 
McHarg  etal.,9  Iowa,  854. 

81.  A  note  executed  under  the  provisions  of 
the  Code  of  1861,  relating  to  interest,  for  the 
principal  debt  and  interest  at  more  than  six-per 
cent,  and  assigned  before  maturity  to  a  holder 
for  value  without  notice,  is  valid,  and  may  be 
collected  by  the  holder.  Burrows  d  Prettyman 
V.  Cook  d  Sargent  et  ai.,  17  Iowa,  486. 

82.  Taints  all  contracts.  Revision,  section 
1791,  applies  not  only  to  contracts  for  the  loan 
of  money  or  property  only,  but  also  to  any  con- 
tract of  purchase  or  sale  of  property  wherever 
an  unlawful  rate  of  interest  is  provided  for. 
CaUanan  v.  Shaw,  24  Iowa,  442. 

83.  Consideration  need  not  be  money. 
When  a  contract  for  the  payment  of  money  or 
property,  whatever  the  nature  of  the  considera- 
tion, directly  or  indirectly,  is  made  to  bear  an 
unlawful  interest,  or  wherein  unlawful  interest 
in  any  way  enters,  it  is  usurious.  Ibid, 
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I.   GSNEBAIiLT. 

1.  Tender   of  deeds  and  purohase-money. 

As  to  tender  of  deeds  and  purchase-money  in  the 
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enforcement  of  contracts  to  oonvej,  see  f ally, 
title  Tender,  and  references  therein  contained. 

2.  When  the  party  to  whom  the  tender  of  a 
deed  is  made  makes  no  objection  to  the  terms 
of  the  instrument  tendered,  or  fails  to  specify 
the  kind  of  a  deed  he  is  willing  to  accept,  de- 
fects therein  will  be  considered  as  waived.  OU- 
bert  V.  Master,  11  Iowa,  498. 

3.  A  failure  by  the  obligor  in  a  bond  for  the 
conveyance  of  real  estate,  to  tender  a  deed  to 
the  obligee  before  commencing  an  action  on  the 
notes  for  the  purchase-money,  would  not  vitiate 
his  judgment  recovered  in  such  action,  nor  im- 
pair his  otherwise  valid  legal  title.  Coley.  QiU, 
14  Iowa,  537. 

4.  rescisslcn   of  contraot.     A    vendee 

of  real  estate  may  rescind  the  contract  and  re- 
covel-  the  purchase-money  paid,  without  first 
tendering  to  the  vendor  the  purchase-money  due 
and  demanding  a  deed,  where  the  vendor,  by 
his  own  act,  or  by  operation  of  law,  has  been 
rendered  unable  to  perform  the  contract  on  his 
part.     Wilhelm  v.  Fimple,  81  Iowa,  181. 

6.  rule  applied.    It  is  accordingly  held, 

that  such  remedy  might  be  pursued  by  a  vendee 
without  a  tender  and  demand  on  his  part,  where 
the  property  had  been  sold  under  foreclosure  of 
a  mortgage,  executed  by  the  vendor  and  exist- 
ing at  the  time  of  the  purchaser.  Ibid. 

6.  forfeiture.  A  payment  was  made  upon 

a  contract  for  the  purchase  of  real  estate,  in 
which  contract  it  was  stipulated  that  such  pay- 
ment should  be  forfeited  unless  a  future  pay- 
ment should  be  promptly  made  when  due ;  it 
was  accordingly  7ield,  that  the  vendee  could  not 
recover  back  the  first  payment,  without  having 
made  the  further  payment,  or  a  tender  thereof. 
HanachUd  v.  Staff&rd,  25  Iowa,  428. 

7. current  conditions.  When  a  convey- 
ance of  real  estate  is  to  be  executed  upon  the  pay- 
ment of  the  purchase-money,  the  acts  are  so 
far  dependent  that  the  grantor  cannot  recover 
in  an  action  for  the  purchase-money  without 
showing  a  performance  on  his  part,  by  a  tender 
of  a  deed  of  conveyance,  or  an  offer  to  convey 
upon  payment.  BenryhM  v.  Byington,  10  Iowa, 
228. 

8.  Fozfeitixre.  A  condition  in  a  contract  for 
the  sale  of  real  estate,  giving  the  vendor  the 
power  to  declare  the.  contract  forfeited,  for  a 
failure  on  the  part  of  the  vendee  to  make  pay- 
ment according  to  the  terms  thereof.    Hdd,  that 


the  equitable  interest  of  the  vendee  continued 
until  some  action  by  the  vendor  to  treat  the  con- 
tract as  forfeited.  Tkooffood  v.  Stephens  et  al., 
19  Iowa,  405. 

9.  Incapacity  of  vendor.  The  vendor  cannot 
terminate  the  rights  of  the  vendee  by  demand- 
ing the  whole  of  the  purchase-money,  if  the  ven- 
dor  is  not  In  a  condition  to  perforin  his  part  of 
the  contract,  as  where  his  wife  refuses  to  sign 
the  deed.    Preeser  v.  BUdenbrand,  23  Iowa,  483. 

10.  False  representations:  husband  and 
wife.  M.  exchanged  his  land  in  Iowa  with  P. 
and  wife,  for  land  in  another  State,  upon  the 
representations  of  P.  as  to  its  value,  which  rep- 
resentations were  willfully  false.  The  title  to 
the  last  mentioned  land  was  in  P.'s  wife,  and 
M.  deeded  to  her  also.  P.  alone  signed  a  writ- 
ten guaranty  of  the  representations.  Eeld,  that 
M.  was  entitled  to  recover  the  difference  be- 
tween the  value  of  the  land  as  it  was,  and  what 
it  would  have  been  worth,  if  it  had  been  as  rep- 
resented. That  he  was  entitled  to  a  vendor's 
lien  therefor  upon  the  land  exchanged  by  him. 
That  the  fact  that  P.  alone  signed  the  guaranty, 
when  his  wife  knew  of  the  fact  and  reaped  the 
benefit  of  the  fraud,  did  not  affect  the  right  of 
M.  to  recover.    McDole  v.  Purdy,  23  Iowa,  277. 

11.  The  absence  of  an  agrcMnent  as  to  the 
specific  piioe  of  land,  does  not  vitiate  a  contract 
of  sale,  where  there  has  been  a  part  perform- 
ance. In  such  case  the  price  rests  upon  a  quan- 
tum meruit,  and  either  party  can  enforce  it 
without  difficulty.  Collins  v.  Vandef>er,  Adm., 
1  Iowa,  573. 

12.  Abandonment.  A  vendee  cannot  sleep 
upon  his  rights,  become  delinquent  in  his  pay- 
ments, and  then,  at  his  will,  avail  himself  of 
the  contract,  if  the  advance  of  the  property 
favors  him,  or  reject  it  if  the  result  threatens  to 
be  unfavorable.  Ibid. 

13.  Assignment  of  title-bond:  rents.  The 
assignment  of  a  title-bond  does  not  entitle  the 
assignee  to  the  rents  of  the  premises  already 
accrueed.  Otherwise,  if  the  aasignment  was 
made  before  the  rents  had  accrued.  Van  Driel 
V.  Rosierz,  26  Iowa,  575. 

14.  enforcement  of  contract.  The  statute 
of  1848,  authorizes  a  proceeding  against  an  ex- 
ecutor or  administrator  f or  a  con veyance  in  pur- 
suance of  a  contract  with  the  deceased.  And  in 
such  an  action  It  is  not  necessary  to  make  the 
heirs  a  party  to  the  conveyance.    Fulwider  v. 
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PeUrkin,  2  G.  Gr.  522.    See  Ezbcutob  and  Ad- 

KINI8TRAT0R. 

(See  Revised  Statutes  of  1848,  p.  703,  §§29 
and  80.) 

16.  Bona   fide   purohaMr:    notice:    frmnd. 

Where  a  petition  seeks  to  set  aside  a  jndgment 
of  partition  for  fraud,  and  where  there  were 
intermediate  purchasers  under  the  partition,  no- 
tice of  such  fraud  should  be  alleged  against 
them  as  well  as  against  the  defendant.  Brace 
▼.  Eeed,  3  G.  Gr.  422. 

16. A  purchaser  with  notice  will  be  pro- 
tected if  he  derive  title  from  a  Ixma  fide  pur- 
chaser without  notice.  Ibid, 

17.  Purchajier  pendente  lit&  The  purchaser 
of  property  actually  in  litigation,  though  for  a 
valuable  consideration,  and  though  he  maj  have 
had  no  express  or  implied  notice,  in  point  of 
fact,  is  affected  in  the  same  manner  as  if  he  had 
had  such  notice.  FBrrier  v.  BiiHck  et  al.,  6  Iowa> 
258. 

18.  The  party  relying  upon  a  pending  action, 
as  notice  to  a  purchaser  j9^7u{en<«  lite,  must  show 
that  he  has  been  constant  and  continued  in  its 
prosecution.  Ibid, 

19.  After  Judgment.  A  party  who  receives 
title  to  real  estate  after  the  rendition  of  a  judg- 
ment, in  an  action  of  right,  against  his  grantor, 
is  not  an  innocent  purchaser,  without  notice,  and 
the  plaintiff  in  the  judgment  is  entitled  to  revive 
It,  and  have  execution  against  such  party.  Von 
PuU  et  aX,  V.  Mucker  etal.,Q  Iowa,  187. 

20.  Of  mortgaged  jjroperty.  Where  the 
record  in  the  office  of  the  clerk  of  the  district 
court  showed  the  foreclosure  of  a  mortgage 
which  had  been  recorded  in  the  office  of  the 
recorder  of  deeds,  it  was  held,  that  the  pur- 
chaser of  the  mortgaged  property  was  charged 
with  constructive  notice  of  a  sale  of  the  property 
under  a  foreclosure  proceeding.  BeU  v.  Hall, 
4  G.  Gr.,  08. 

21.  Arbitration.  Where  parties  who  had  a 
controversy  in  regard  to  the  title  of  real  estate, 
entered  into  an  agreement  by  which  they  refer- 
red the  question  of  values  of  the  property  to 
arbitrators,  one  binding  himself  to  take  and  the 
i)ther  to  give  for  the  interest  of  the  vendor  the 
sum  which  such  arbitrators  should  name,  such 
payment  of  both  principal  and  interest  to  be  made 
at  the  times  and  in  the  manner  prescribed  by 
the  terms  of  the  agreement.  Held,  that  it  should 
be  treated  as  an  ordinary  bond  to  convey.  Her- 
4hey  V.  Herehey,  18  Iowa,  24. 


22.  XnonmbrKDoe.  A  vendee  of  real  estate  is 
not  bound  to  pay  the  balance  of  purchase-money 
due  and  receive  a  deed,  though  it  contains  cove- 
nants of  warranty,  until  a  mortgage  on  the  prem- 
ises, executed  by  the  vendor  and  existing  at  the 
time  of  the  purchase,  is  removed.  WUhelm  v. 
Fimple,  31-181. 

23.  Measure  of  damages:  improvements, 
taxes.  The  vendee  having  taken  possession  of 
the  premises  at  the  time  of  his  purchase,  it  was 
held,  that  he  was  not,  in  the  present  action, 
which  was  one  based  on  a  rescission  of  the  con- 
tract, entitled  on  the  one  hand,  to  the  value  of 
improvements  made  by  him  before  his  eviction 
under  the  mortgage  foreclosure,  nor  on  the 
other  hand,  liable  to  the  vendor  for  the  amount 
of  taxes  paid  by  the  latter  during  such  time. 
The  amount  of  purchase-money  paid,  with  in- 
terest, is  the  measure  of  the  vendee's  recovery 
in  such  action.  Ibid, 

24.  Where  vendee  in  title  bond  bu3rB  out- 
standing title.  Where  a  vendee  holding  a  con- 
tract for  the  conveyance  of  certain  real  estate 
pays  a  part  of  the  purchase-money,  and  enters 
into  possession  of  the  premises,  under  the  ven- 
dor, and  it  is  afterward  ascertained  that  the  title 
of  the  latter  is  defective,  and  the  vendee  buys 
in  the  outstanding  paramount  title,  the  measure 
of  damages  in  an  action  by  him  against  tlie  ven- 
dor is  the  same  as  it  would  have  been  had  a  war- 
ranty deed  been  executed  by  the  latter  to  the 
vendee,  instead  of  the  contract  or  title  bond. 
Baker  v.  Carbett,  adm*r,  28  Iowa,  317. 

26. The  measuresHn  either  case  would  be 

* 

the  amount  paid  by  the  vendee  in  the  purchase  of 
thejoutstanding  title,  with  interest  thereon.  Ibid, 

26.  Statute  of  frauds.  A  parol  contract  for  the 
purchase  of  real  estate  is  not  within  the  statute 
of  frauds,  if  any  portion  of  the  purchase-money 
was  paid  or  possession  was  taken  by  the  vendee 
under  the  contract.   White  v.  Butt,  82  Iowa,  335. 

27.  Brection  ol  improvements:  mortgage- 
able interest.  Where  a  person  erects  improve- 
ments on  real  estate  under  a  parol  contract  for 
its  purchase,  he  thereby  acquires  an  interest  in 
the  land  to  the  extent  of  such  improvements ;  and 
this  interest  is,  under  our  statute, a  mortgageable 
one.  Ibid, 

28.  Fraud :  action :  defense.  A  vendee,  who 
was  induced  to  purchase  land  through  the  fraud- 
ulent representation  of  the  vendor,  may  plead 
the  damages  accruing  to  him  by  reason  thereof 
as  a  partial  defense  to  an  action  by  the  vendor 
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for  the  purchase-money.  The  proviaions  of  oar 
statute,  allowing  the  damages  resulting  from 
the  fraud  to  be ,  pleaded  as  a  counter-claim  or 
cross-demand,  does  not  take  away  or  affect  the 
right  of  the  vendee,  existing  at  common  law,  to 
rely  upon  the  fraud  as  a  defense,  in  whole  or  in 
part,  to  the  action.  Qoe  v.  Lindley  et  ai.,22  Iowa, 
437. 

29. The  vendee,  in  such  case,  has  his 

choice  of  remedies.  He  may  rescind  the  con- 
tract, or  stand  to  the  bargain  and  recover  dam- 
ages on  account  of  the  fraud,  or  plead  them  by 
way  of  defense  or  cross-demand  in  an  action  by 
the  vendor ;  and,  when  he  elects  to  pursue  the 
latter  remedies,  he  need  not  give  notice  of  the 
fraud.  Ibid. 

30.  Taxes.  The  vendee  of  real  estate  who 
takes  possession  thereof  is  liable  for  taxes  ac- 
cruing, though  the  title  bond  under  which  he 
holds  does  not  indicate  who  is  to  pay  them. 
Hunt  V.  Rowland  et  oLy  22  Iowa,  58. 

31.  Nor  can  the  vendee  acquire  title  against 
his  vendor  by  purchasing  such  land  at  tax  sale. 
The  rule  is  general,  that  a  vendee  cannot  ac- 
quire a  title  adverse  to  his  vendor  by  a  purchase 
at  tax  sale.  Ibid, 

32.  A  vendee  will  not  be  permitted  to  com- 
bine with  a  third  person  to  evade  this'^rule.  Ibid. 

33. conveyance  of  property  before  No- 
vember. It  seems  that  the  statute  (chap.  110, 
Laws  of  1862)  providing  that  as  between  vendor 
and  vendee  of  real  estate,  taxes  thereon  shall 
operate  as  a  lien  only  from  and  after  the  first  of 
November,  does  not  exempt  the  vendor  from 
personal  liability  to  the  county  for  taxes  levied 
on  land,  though  he  may  have  conveyed  it  prior 
to  the  date  named  in  said  statute.  At  all  events, 
this  would  be  so,  where  the  vendor  conveyed 
only  a  part  of  the  property,  the  collector  having 
no  power  to  apportion  the  tax  to  the  different 
owners.  Shaw  v.  Orr,  30  Iowa,  365.  See,  fur- 
ther, Taxes  Ain>  Tax  Sale. 

34.  Contracts:  agency.  Where  one  author- 
ized as  agent  of  another  to  purchase  land  and 
fix  the  terms  of  payment,  receives  from  the 
vendor  a  title  bond  or  contract,  his  principal  is 
bound  by  the  conditions  thereof,  as  to  payments, 
and  suit  may  be  maintained  against  him  thereon, 
notwithstanding  the  fact  that  the  agent,  without 
authority,  executed,  in  the  name  of  the  princi- 
pal, notes  for  the  amount  of  such  payments. 
Huse  V.  McDaniel,  33  Iowa,  406. 


36.  Where  a  letter  is  addressed  to  another, 
inquiring  if  he  is  the  owner  of  certain  real  estate 
and  the  price  thereof,  to  which  he  responds, 
stating  the  price  at  which  he  holds  it,  such,  re- 
sponse will  not  be  construed  as  a  proposition  of 
sale.    Knight  v.  Cooley,  34  Iowa,  218. 

36.  Where  the  purchase-money  of  real  estate 
has  been,  pursuant  to  the  direction  of  the  vendor, 
sent  to  hitai  in  the  care  of  a  third  person,  the  de- 
livery of  the  money  to  such  third  person  is  a 
delivery  to  the  vendor,  and  if  the  vendor  refuse 
to  execute  a  conveyance  of  the  land  sold,  the 
vendee  may  in  an  action  against  him  recover 
back  the   purchase-money  although  the  third. 
party  who  received  the  money  paid  it  out  to  an- 
other who  was  unauthorized  to  receive  it,  and 
who  converted  it  to  his  own  use.      Syke*  v. 
Bates,  26  Iowa,  521. 

37.  Conveyance;  mistake.  Where  a  vendee 
purchased  a  tract  of  land  at  $8  per  acre,  and 
received  a  deed  reciting  that  the  tract  contained 
eighty  acres,  more  or  less,  while  in  fact  there 
were  ninety-four  acres  in  the  tract,  held,  that 
the  vendee  was  liable  for  the  surplus  fourteen 
acres,  at  the  contract  price  of  $8  per  acre. 
Pheteplace  v.  Eastman,  26  Iowa,  447. 

38.  Vendor's  possession:  rents.  Where  the 
vendor  of  real  estate  took  possession  after  the 
sale,  without  consent  of  the  vendee,  held,  that 
he  was  liable  for  rent  during  his  possession,  not- 
withstanding a  delay  of  seven  years  by  the 
vendee,  in  fully  paying  the  purchase-money. 
Shawhan  v.  Long,  26  Iowa,  488. 

39.  Foreclosure  of  bond.  A  bond  for  the 
conveyance  of  real  estate,  may,  whether  time 
is  or  is  not  the  essence  of  the  contract,  be  fore- 
closed as  a  mortgage,  and  for  that  purpose  the 
obligee  in  the  bond  will  be  considered  a  mort- 
gagor.  MuUin  v.  Bloomer,  11  Iowa,  360;  ffaii- 
man  v.  Clarke,  Ibid.  610. 

See,  further.  Mortgages  akd  Deeds  op 
Tbdst,  as  to  foreclosure  of  title  bonds. 

II.  The  Vendor's  Lien. 

40.  A  vendor's  lien  is  not  based  on  contract, 
nor  is  it  an  equitable  mortgage,  nor  a  resulting 
trust ;  but  it  is  an  equity  raised  and  admmistered 
by  a  court  of  chancery,  without  any  fixed  rules . 
and  upon  the  peculiar  circumstances  of  each 
case.    Porter  v.  The  City  of  Dubuque,  20  Iowa. 

440. 

41.  Public  lands.  A  person  seized  and  pos 
sessed  of  a  claim  upon  the  public  lands,  on  which 
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he  has  made  Improvements,  and  to  which  he  has 
a  pre-emption  right,  who  sells  the  same,  owns 
sach  an  estate,  and  sells  such  an  interest  in  the 
land  as  entitles  him  to  enforce  his  lien  as  a  ven- 
dor thereof,  against  such  land  when  purchased 
from  the  United  States ;  and  all  persons  with 
notice  who  purchase  from  the  vendee  under  the 
contract,  take  the  property  subject  to  the  rights 
of  the  vendor.  Pierion  v.  D<md  et  al.,  1  Iowa, 
23. 

42.  Attaching  creditor.  A  vendor's  lien  be- 
ing a  mere  equity  cannot  affect  the  rights  of  an 
attaching  creditor  of  the  vendee  having  no  no- 
tice of  the  lien.  AUen  v.  Loring  et  al.^  34  Iowa, 
499. 

43.  Rights  of  assignee.  The  lien  of  the  ven- 
dor of  real  estate  for  the  unpaid  purchase-money, 
passes  as  an  equitable  incident  to  the  assignee 
of  the  notes  executed,  for  such  purchase-money, 
but  it  can  be  made  available  only  by  proper  pro- 
ceedings to  enforce  and  establish  it.  It  can  be 
made  operative  only  against  the  realty.  RaJce- 
straw  V.  HcvmiUon,  14  Iowa,  147.  See  Dickenson 
V.  Ghase,  Mor.  492. 

44.  Subsequent  purchasers  and  mortgagees. 
In  a  bill  to  enforce  a  vendor's  lien  against  sub- 
sequent purchasers  with  notice,  it  is  not  neces- 
sary to  aver  that  the  purchaae-money  cannot  be 
realized  from  the  party  with  whom  the  contract 
of  sale  was  made.  Pierson  v.  David  et  al,,  1 
Iowa,  23. 

46.  The  grantor  of  real  property  is  entitled  to 
a  lien  on  the  property  sold  for  the  purchase- 
money,  as  against  his  grantee,  and  subsequent 
purchasers  with  notice.  Qrapengether  v.  Fejer- 
vary,  9  Iowa,  163 ;  Tourd  d  Snyder  v.  Isett* 
Mor.  460. 

46.  W.  deeded  lands  to  B.  inDecember,1850; 
the  deed  was  recorded  in  February,  1856 ;  on  the 
5th  of  August,  in  the  same  year,  the  vendor 
filed  his  petition  for  a  vendor's  lien  for  the  pur- 
chase-money. Notice  was  served  August  7th ; 
a  decree  was  entered  August  12,  1857 ;  on  Feb- 
ruary 4,  1860,  the  premises  were  sold,  under  a 
special  execution,  to  H.,  to  whose  assignee  the 
sheriff  executed  a  deed,  February  5, 1861.  On 
the  2d  of  June,  1856,  B.  applied  to  the  school 
fund  commissioner  of  the  county  for  a  loan,  to 
be  secured  by  a  mortgage  of  the  same  land  ;  the 
mortgage  was  drawn  and  bears  said  date,  but  was 
not  acknovvledged  until  July  Slst  (B.  received* 
the  money  before  that  time) ;  the  mortgage  was 
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recorded  August  7,  at  6  o'clock,  F.  M.  The 
plaintifE  in  the  suit  was  not  a  party  to  the  pro- 
ceedings for  a  vendor's  lien.  Meld,  that  the 
purchaser  at  the  sheriff's  sale  did  not  acquire  a 
title  paramount  to  the  mortgage.  Henry  County 
V.  Bradshano,  20  Iowa,  855. 

4^.  Superior  to  meohanios'  lien.  A  vendor's 
lien  is  superior  to  a  subsequent  nkeohanic's 
lien.  Logan  &  Cook  v.  Taylor  et  at,,  20  Iowa, 
297. 

48. to  homestead  rights.  The  home- 
stead right  is  subservient  to  the  vendor's  lien 
for  his  unpaid  purchase-money.  Christy  v.  Dyer, 
14  Iowa,  488 ;  Cole  v.  OiU,  Ibid.  627 ;  Bumap  v. 
Cook  et  al,,  16  Ibid.  149 ;  JByatt  v.  Spearman,  20 
Ibid.  510. 

49.  Not  subijeot  to  levy.  A  vendor's  lien  is 
an  equitable  interest  in  real  estate,  but  it  is  an 
incident  merely  to  the  debt  for  the  purchase- 
money,  and  can  be  subjected  to  the  satisfaction 
of  a  judgment  against  the  vendor  only  by  pro- 
cess of  garnishment  or  equitable  proceedings. 
Bell  V.  Enans,  10  Iowa,  858;  Baldwin  v.  Thomp- 
son et  al.,  15  Ibid.  504. 

60.  Waiver  and  satisfaction  of  lien.  The 
order  of  a  county  court,  allowing  and  ordering 
the  payment  of  a  claim  against  an  estate,  is  not 
a  judgment  in  such  sense  as  to  deprive  the 
claimant  of  a  vendor's  lien,  to  which  he  is  enti- 
tled to  secure  the  same.  Hays,  adm*r^  v.  Horine, 
admW,  12  Iowa,  61. 

61.  A  part  payment  does  not  operate  as  a 
waiver   of   lien  as  security  for  the    balance. 

im, 

62.  In  equity  an  unpaid  vendor  is  entitled  to 
a  lien,  if  he  has  not  waived  it ;  and  a  waiver  ob- 
tained by  fraud  will  not  destroy  the  lien.  Mo- 
Dole  V.  Purdy,  28  Iowa,  278. 

63.  The  satisfaction  of  a  judgment  on  notes 
given  for  the  purchase-money  of  real  estate  by 
a  sale,  under  general  execution  of  such  real 
estate,  does  not  operate  to  discharge  the  ven- 
dor's lien  in  such  manner  as  to  give  priority  to 
another  judgment  against  the  vendee.  Patter^ 
son  V.  Linder  et  al.,  14  Iowa,  414. 

6^  While  a  judgment  is  a  lien  upon  the 
interest  of  the  vendor,  it  is  not  of  itself  sufficient 
notice  to  the  vendee  to  preclude  his  discharging 
such  interest,  by  paying  to  the  vendor  the 
amount  of  purchase-money  due.  Baldwin  v. 
Thompson  et  al.,  15  Iowa,  504. 

66.  Pleading.  A  bill  to  establiah  a  vendor's 
lien  alleged  that  plaintiff  was  the  owner  of  a 
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pre-emption  right  upon  land  belonging  to  the 
United  States;  that  he  sold  the  same  to  the  de- 
fendant, and  that,  bj  yirtue  of  such  sale,  the 
defendant  was  enabled  to  pre-empt  and  did  pre- 
empt said  land.  HM,  that  upon  demurrer  to 
the  biU,  the  defendant  was  estopped  from  deny- 
ing that  plaintiff's  title  was  invalid.  Pienon 
V.  Dcmd  et  al.,  1  Iowa,  28. 

66.  In  a  bill  to  enforce  a  vendor's  lien  against 
subsequent  purchasers  with  notice,  it  is  not  nec- 
essary to  ayer  that  the  porchase-mmiej  cannot 
be  realized  from  the  party  with  whom  the  con- 
tract of  sale  was  made.  Ibid, 
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I.  What  ib  the  Pbofbb  Venue. 

1.  Foreolosura.  Under  the  Code  of  1851,  a 
proceeding  to  foreclose  a  mortgage,  and  for  a 
general  judgment  against  the  mortgagor,  might 
be  properly  instituted  in  the  county  in  which 
the  mortgaged  premises  were  situated,  or  in 
that  in  which  the  mortgagor  resided.  Mnnagan 
V.  ManeheBter  et  ux„  12  Iowa,  521 ;  Cole  ▼.  Cow- 
ner,  10  Ibid.  299.  See  Breckenridge  v.  Brown,  9 
Ibid.  896. 

2.  action  in  wrong  county  should  not  be 

dismissed.  It  is  error  to  dismiss  a  suit  for  the 
foreclosure  of  a  mortgage,  because  it  was  com- 
menced in  the  wrong  county ;  the  yenue  should 
be  changed  as  prescribed  by  section  1702  of  the 
Code.  IHd.    See  HclmM  v.  Wright,  Mor.  100. 

3.  Under  section  2795  of  the  Revision,  an 
action  for  the  foreclosure  of  a  mortgage  on 
real  property  must  be  brought  in  the  county 
in  which  the  subject  of  the  action  or  some  part 
thereof  is  situated.  Ohadbaurne  db  FotUr  v. 
GUman,  29  Iowa,  181. 

4i  It  was  accordingly  Tield,  in  an  action  to 
foreclose  six  different  mortgages  upon  distinct 
parcels  of  land  lying  in  six  different  counties, 
each  given  to  plaintiff  to  secure  a  distinct  por- 
tion of  a  promissory  note  therein  described, 
that,  as  to  the  five  mortgages  on  the  lands  lying 
in  the  counties  other  than  that  in  which  the 
action  was  commenced,  the  venue  was  wrong, 


and  that  the  court  had  no  juiiadiction  to  try  any 
iseaes  arising  thereon.  IM. 

6.  Plaoe  of  pffbrmawoe;  statat«  oonatmad. 
Section  2798,  Bevision  of  1860,  providing  that 
when  by  its  terms  a  contract  is  to  be  performed  in 
any  particular  place,  suit  may  be  brought  in  the 
county  where  such  place  is  situated,  does  not 
authorise  suit  to  be  brought  against  a  defend- 
ant in  a  county  where  by  wnplicaHan,  merely,  he 
was  to  make  the  payment.  The  promise  to  pay 
or  perform  in  the  particular  place  must  have 
been  in  tertns.    Hunt  v.  Bratt,  23  Iowa,  171. 

6. appUoatiom  of  iuIa.  Suit  was  brought 

against  defendant  on  the  foUowing  contract 
executed  by  him :  "  I  hereby  order  of  J.  L.  H. 
the  following  bill  of  fruit-trees,  etc,  for  which 
I  promise  to  pay  him  or  bearer  seventy-two  and 
50-100  dollars,  on  their  delivery  at  M.  during 
the  spring  of  1866."  ITOd,  that  the  defendant 
was  not,  by  the  terms  of  the  contract,  bound  to 
pay  at  M. ;  that  suit  brought  against  him  in  the 
county  in  which  M.  was  situated  was  unauthor- 
ized, and  that  defendant  was  entitled  to  have 
the  venue  changed  to  the  county  of  his  resi- 
dence. Ibid, 

7.  Actions  for  a  mere  money  demand  mrst 
be  brought  in  the  county  where  the  defendants, 
or  some  of  them,  reside,  unless  the  contract, 
upon  which  suit  is  brought,  is  by  its  terms  to 
be  performed  in  a  different  county.  ManUiif 
V.  Wolfe  df  Co.,  24  Iowa,  141. 

8.  Where  a  contract  for  laying  a  portion  of 
railroad  track  in  the  county  of  L.  provided, 
that  the  defendants  were  to  deliver  the  iron 
and  material  needed  at  the  end  of  the  track, 
that  plaintiffs  were  to  have  compensation 
for  any  damages  sustained  by  being  detained 
on  account  of  defendants'  failure  to  finish 
the  grade,  and  the  amount  of  compensation 
plaintiff  was  to  receive  for  his  work,  but 
fixed  no  place  of  payment,  it  was  held,  that  an 
action  upon  the  contract,  for  breaches  of  its 
several  parts,  was  not  properly  brought  in  the 
county  of  L.,  where  none  of  the  defendants 
resided,  and  that  the  venue  was  properly 
changed  to  the  county  of  the  residence  of  one 
of  the  defendants  and  the  business  place  of  all. 
Ibid. 

9. venue  oorreot  In  part  The  sustaining 

of  the  motion  in  such  case  for  the  change  wil] 
not  be  regarded  as  erroneous  because  as  to  one 
item  —  a  small  fraction  of  the  entire  clum  — 
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the  Tenue  was  properlj  laid,  if  the  point  was 
not  urged  either  in  the  district  at  supreme 
court.  Ibid. 

10.  Where,  bj  the  terms  of  a  verbal  eontraet 
for  the  purchase  of  a  lot  of  hogs,  they  were  to 
be  delivered  to  the  vendee  at  a  certain  place  and 
time  therein  named,  it  was  A^,that  suit  for  a 
breach  thereof  was  properly  commenced  in  the 
county  of  the  place  where,  by  the  terms  of  the 
contract,  the  property  was  to  be  delivered  though 
the  defendant  resided  in  another  county,  under 
section  2798  of  the  Revision,  which  provides  that 
"  when  by  the  terms  of  a  contract  it  is  to  be 
performed  in  any  particular  place,  an  action 
for  the  breach  thereof  may  be  brought  in  the 
county  in  which  such  place  is  situated."  OUoer 
V.  Bau,  90  Iowa,  90. 

11.  An  action  to  recover  damages,  for  failure 
on  the  part  of  the  vendee  of  personal  property 
to  receive  it,  may,  under  said  section,  be  brought 
in  the  county  of  the  place  where,  by  the  terms 
of  the  contract,  the  property  was  to  be  delivered. 
Following  Oliver  v.  Bcm,  80  Iowa,  90.  The  case 
of  Hunt  V.  BraU,  28  Ibid.  171,  distinguished  from 
the  present  one.  Haugen  dk  Go,  v.  McCaHkey, 
84  Iowa,  415.  But  this  is  optional  with  the  plain- 
tiff.    Troy  MiU  Co.  v.  Botoen,  7  Iowa,  465. 

12.  While  in  aot  of  removing  from  one 
county  to  another.  When  a  person  while 
in  the  act  of  changing  his  residence  from  one 
county  to  another,  which  he  intends  to  make 
his  future  place  of  residence,  is  passing  through 
an  intermediate  one,  he  is  regarded  as  having 
no  residence  in  the  State  within  the  meaning  of 
section  2800  of  the  Revision,  which  provides 
that  "  personal  actions  must  be  brought  in  the 
county  wherein  some  of  the  defendants  actually 
reside ;  but  if  none  of  them  have  any  residence 
within  the  State,  they  may  be  sued  in  any 
county  wherein  either  of  them  may  be  found." 
The  act  and  intention  of  a  party  must  concur  to 
establish  the  fact  of  residence.  A  mere  inten- 
tion is  not  sufficient.    Cohen  v.  Daniels,  25  Iowa, 

88. 

13. rule  applied.    D.  had  resided  in  the 

county  of  H. ;  but  having  formed  an  intention 
to  change  his  residence  lo  the  county  of  D.,  was 
with  his  family,  in  the  act  of  removing  thereto 
when  in  passing  through  the  county  of  B.,  on 
his  way,  an  action  was  there  commenced  against 
him  and  service  of  notice  made  upon  him. 
Held,  that  the  action  was,  under  said  section 
2800  of  the  Revision,  properly  brought  against 


him  in  the  oounty  of  B.,  where  he  was  found, 
and  that  he  had  no  right  to  have  the  venue 
changed  to  the  county  oi  H.,  which  he  had 
actually  abandoned,  nor  to  the  county  of  D.,  to 
which  he  was  removing,  and  which  he  intended 
to  make  his  future  place  of  residence.  Ibid. 

14i  As  to  the  pirc^>er  venue  generally,  see 
further,  under  the  statute  of  1842,  CandiU  v. 
Thorp,  1  G.  Gr.  94.  Where  two  or  more  persons 
are  sued  Jointly.  Lyone  v.  Ihrazier,  8  Iowa,  849. 
Where  criminal  act  has  been  committed  in  one 
county  and  consummated  in  another.  Nash  v. 
The  State,  2  G.  Gr.  286,  and  title  Jurisdiction, 
ante.  In  proceeding  to  enforce  specific  perform- 
ance of  title  bond.  Johns  v.  Orcutt,  9  Iowa, 
850.  In  actions  against  corporations.  Baldwin 
V.  The  M.  d  M.  R.  R.  Co.,  5  Iowa,  516 ;  Richard- 
son v.  The  B.  dt  M.  R.  R.  Co.,  8  Ibid.  260 ;  Dean 
V.  WTUte  A  Haight,  Ibid.  266.  In  action  against 
husband  and  wife  for  necessaries.  Bawke  v. 
Urban,  18  Iowa,  88.  In  action  of  trespass. 
Lyon  V.  Fratier^  8  Iowa,  849. 

n.  Ghakqb  of  Ventts. 

16.  AppUoation  for  change.  When  the  peti- 
tion for  a  change  of  venue  sets  forth  the  requi- 
site facts  verified  by  affidavit  of  the  complainant 
it  is  the  duty  of  the  court  to  grant  a  change  to 
the  nearest  county  without  further  proof  or  in- 
quiry.   Cass  V.  ITie  State  of  Iowa,  2  G.  Gr.  853. 

[This  ruling  was  under  the  Revised  Statutes 
of  1848,  page  688.] 

16.  The  statute  of  1845  required,  in  criminal 
cases,  the  facts  stated  in  the  petition  to  be  veri- 
fied by  the  affidavit  of  at  least  two  respectable 
witnesses.  Ibid. 

17. If  the  party  complied  with  the  statute 

in  his  application  for  a  change  of  venue,  the 
court  has  no  discretion  to  refuse,  but  should  grant 
the  change  to  the  nearest  county  not  made  objec- 
tionable by  the  petition,  without  requiring  any 
other  testimony  than  the  petition  and  affidavit. 
md. 

18.  It  is  error  to  overrule  an  application 
for  a  change  of  venue,  merely  on  the  ground 
that  it  was  not  sworn  to  by  the  party  himself. 
Such  application  may  be  sworn  to  by  the  attor- 
ney of  the  party  applying  or  by  any  other  per- 
son.   EUstoorth  V.  HeTyshaU,  4  G.  Gr.  417. 

19.  In  case  Judge  was  attorney.  When  a  cause 
comes  before  the  court  in  which  the  judge  of 
the  court  had  been  eng^g^d  as  attorney,  n  change 
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of  venae  should  be  ordered.     Wright  v.  Boone, 
2  G.  Gr.  458. 

20.  Delay.  When,  by  agreement,  the  defend- 
ant waa  permitted  to  take  a  change  of  venae  in 
for  trial  at  the  next  term,  bat  neglected  to  do  so, 
it  waa  held  that  it  was  not  error  to  refuse  his 
motion  for  a  change  of  venue  at  a  subsequent 
term.    Piles  v.  Chambers,  8  Q.  Gr.  109. 

21.  In  criminal  oases  motion  is  addressed  to 
the  sound  discretion  of  the  court.  Unless  it  is 
clearly  shown  that  the  discretionary  power 
granted  to  the  district  court  in  applications  for 
change  of  venue,  by  section  8272  of  the  Code  of 
1851,  has  been  improperly  exercised,  the  appel- 
late court  will  not  interfere  with  the  decision. 
Gordon  v.  State  of  Iowa,  8  Iowa,  410. 

22.  Applications  for  change  of  venue  on  the 
ground  of  prejudice,  either  of  the  judge  or  the 
people,  are  addressed  to  the  sound,  legal  discre- 
tion of  the  court ;  and  though  the  averments  of 
the  affidavits  are  in  the  very  language  of  the  stat- 
ute (Rev.  1860,  paragraph  4729),  the  supreme  court 
will  not  interfere  unless  it  is  clearly  shown  that 
that  discretion  has  been  improperly  exercised. 
The  State  of  Iowa  y.  Nasli  iS>  Redout,  7  Iowa, 
847 ;  The  State  of  Iowa  v.  Barrett,  8  Ibid.  638 ; 
The  State  of  Iowa  v.  Mo<mey,  10  Ibid.  607 ;  The 
State  of  Iowa  v.  Baldy,  17  Ibid.  89  ;  The  StaU 
of  Iowa  V.  Ostrander,  18  Ibid.  486 ;  The  State 
of  Iowa  V.  Boss  dfMann,  21  Ibid.  487;  The  State 
of  Iowa  Y.  Hutchinson,  27  Ibid.  212;  The  State 
V.  Falter,  82  Ibid.  60. 

23.  After  appeaL  Where  a  judgment  in  a 
criminal  case  is  reversed,  because  of  the  error 
of  the  court  below  in  refusing  a  change  of  venue, 
and  in  refusing  to  g^rant  a  continuance,  it  does 
not  follow  that  the  defendant,  when  the  case  is 
called  for  trial  anew  in  the  district  court,  will 
be  entitled  to  a  change  of  venue,  or  to  a  contin- 
uance, on  the  affidavits  or  showing  heretofore 
filed.  If  he  still  desires  a  change  of  venue,  or 
a  continuance,  he  must  renew  his  application, 
and  show  that  a  legal  cause  for  such  application 
still  exists.  TJie  State  of  Iowa  v.  Naah  and 
Redout,  7  Iowa,  848. 

24i  In  criminal  case  before  Justice  of  the 
peace.  Before  justices  of  the  peace,  the  de- 
fendant is  entitled  to  more  than  one  change  of 
venue,  when  the  same  is  properly  applied  for. 
r//<?  State  of  Iowa  v.  ift7«#W,  7  Iowa.  888. 

26.  In  an  action  on  a  promissory  note 
against  the  maker  and  the  guarantor,  com- 
menced in  S.  county,  the  maker  moved  for  a 


change  of  venue  to  a  different  county,  for  the 
reason  that  the  latter  county  was  his  actual 
place  of  residence,  that  the  note  was  made  pay- 
able there,  and  because  defendant  beUoMd  the 
acceptance  of  service  by  the  guarantor  was  had 
for  the  mere  purpose  of  obtaining  jurisdiction 
in  S.  county.  The  motion  was  verified  by  the 
affidavit  of  one  of  the  attorneys  for  the  defend- 
ant and  was  overruled  by  the  court.  Held,  that 
the  motion  did  not  present  the  issue,  whether 
the  guarantor  signed  the  note  at  the  request  of 
the  payee,  for  the  purpose  only  of  enabling  the 
plaintiff  to  bring  his  action  in  S.  county  and  the 
same  was  properly  overruled.  The  Troy  BorU 
able  Grain  Mill  Co.  v.  Bowen  db  Co.,  7  Iowa, 
466. 

26.  Where  a  party  signs  a  note  as  guarantor 
after  the  making  thereof  at  the  request  of  the 
payee  or  holder,  for  the  purpose  of  enabling  the 
payee  to  bring  his  action  on  the  note  in  a  differ- 
ent county  from  that  in  which  the  maker  resides, 
or  in  which  the  note  is  made  payable  and  not 
for  the  purpose  of  additionally  securing  the 
debt,'the  venue  should  be  changed  to  the  proper 
county,  if  demanded.  Ibid. 

27.  Under  act  of  1870.  Where  a  party  who 
in  a  civil  action  makes  application  for  change 
of  venue,  under  section  18,  chapter  187,  Acts 
of  1870,  complies  with  the  requirements  of 
said  section,  he  is,  as  a  general  rule,  entitled, 
as  a  matter  of  right,  to  the  change;  and  the 
action  of  the  court  below  in  refusing  it  in 
such  case  will  be  reversed  on  appeal,  if 
nothing  is  disclosed  by  the  record  to  justify  its 
action.  The  discretion  confided  to  the  court  by 
section  4727  et  seq.  of  the  Revision,  in  criminal 
cases,  does  not  exist  in  applications  in  civil 
cases  under  said  act  of  1870.  MUler  v.  Laraway, 
81  Iowa,  638.  The  rule  was  formerly  otherwise. 
Uotib  V.  Thompson,  10  Iowa,  867. 

28.  Pending  an  application  to  intenrene  and 
be  substituted  as  a  party,  the  applicant  is  not 
entitled  to  a  change  of  venue.  BarkduU  v. 
CaUanan  et  al.,  88  Iowa,  891. 

29.  Where  the  defendant  in  a  criminal  pro- 
ceeding made  an  application  for  a  change  of 
venue, on  the  ground  of  prejudice  of  the  people, 
which  application  was  supported  by  the  affi- 
davits of  the  defendant  and  three  citizens  of  the 
county,  in  compliance  with  the  requirements  of 
chapter  /J27,  Laws  of  1867,  but  was  not  opposed 
by  counter   affidavits :   it  was  heid,  that  the 
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application  should  have  been  granted  and  the 
change  ordered.  The  State  of  Iowa  v.  Mooruy, 
10  Iowa,  S07. 

30.  In  detenolning  npon  an  application  for 
a  change  of  venue,  the  evidence  made  of  record 
in  support  of  and  in  opposition  to  the  same, 
should  be  considered  without  regard  to  the  per- 
sonal convictions  of  the  court,  as  to  the  facts 
upon  which  it  is  based.  Ibid. 

31.  Wnen  based  on  pr^fudloe  of  Judge  or 
peoplob  When  an  application  for  a  change 
of  venue,  on  the  ground  of  the  prejudice  of 
the  judge,  is  founded  upon  conversations  be- 
tween the  judge  and  the  defendant,  or  upon 
other  facts,  of  which  other  persons  were  cog- 
nizant, and  the  affidavits  of  such  persons  could 
have  been  obtained  but  were  not  produced  in 
corroboration  of  the  application,  nor  excuse 
shown  for  not  producing  the  same,  the  omis- 
sion will  be  considered  strongly  against  the  ap- 
lioant.  TJu  Btate  of  Iowa  v.  IngaXU  d.  King,  17 
Iowa,  8. 

32.  In  a  prosecution  for  a  mere  misdemeanor, 
consisting  in  a  violation  of  the  liquor  law,  the 
defendant  filed  an  application  for  a  change  of 
venue,  based  upon  the  ground  of  excitement 
and  prejudice  against  him  in  the  county,  and 
stating  that  the  same  excitement  and  prejudice 
existed  in  three  other  counties  named.  Forty- 
six  persons  signed  an  affidavit  that  they  be- 
lieved that  the  defendant  could  not  obtain  a  f lur 
and  impartial  trial  in  the  counties  named. 
Thirty-four  persons  signed  a  counter  affidavit, 
denying  the  existence  of  prejudice,  etc.  The 
court  overruled  the  application.  Held,  that  there 
was  no  error  in  the  ruling.  The  8UUe  T.  Hutch- 
inson, 27  Iowa,  212. 

33.  An  application  for  a  change  of  venue  in 
a  criminal  case  is  intrusted  by  the  statute  to  the 
district  court  in  the  exercise  of  a  sound  discre- 
tion, and  the  supreme  court  will  not  interfere 
with  its  action  unless  it  is  shown  that  such  dis- 
cretion has  been  improperly  exercised.  It  was 
accordingly  Tuld^  that  the  action  of  the  court 
below  in  refusing  an  application  for  a  change  of 
venue,  based  upon  the  uncorroborated  affidavit 
of  the  defendant,  of  the  prejudice  of  the  judge, 
was  not  erroneous.  The  State  v.  Freeman,  27 
Iowa.  383. 

34i  Where  an  application  for  a  change  of 
venue,  on  the  ground  of  prejudice  of  the  inhab- 
itants of  the  county  against  the  defendant,  was 
supported  by  the  affidavit  of  seven  residents  of 


the  county,  and  repelled  by  the  affidavit  of 
twenty  others  to  the  effect  that  they  believed  no 
such  prejudice  existed,  it  was  held,  that  the 
overruling  of  the  application  was  not  erroneous. 
The  State  v.  OoUins,  82  Iowa,  87.  See  further 
on  this  subject.  The  State  v.  I^a^i  dk  Redout,  7 
Iowa,  847. 

36.  An  application  in  vaoation  to  change  the 
venue  in  a  cause  should  not  be  heard  without 
notice  to  the  adverse  party.  Rev.  1860,  §§  2429, 
2430,    Preetony.  TTtntar,  20' Iowa,  264. 

36.  Notice  of  an  application  for  a  change  of 
venue  made  in  vacation  should  be  served  on 
the  opposite  party.  Loomis  v.  McKenzie,  81 
Iowa,  425. 

IV.  Effect  of  Changb. 

37.  After  an  unconditional  order  changing 
the  venue  of  an  action,  the  district  court  of 
the  county  from  which  the  change  is  ordered 
has  no  power  to  make  another  order  dismiss- 
ing the  action.     Farr  v.  Fuller,  12  Iowa,  83. 

38.  Sieklee  v.  Kinney,  4  Iowa,  639.  and  The 
State  of  Iowa  v.  Ensley  et  al.,  10  Iowa,  149,  cited 
and  held  applicable  to  the  case  at  bar.  Ibid, 

39.  After  granting  a  change  of  venue  to  an- 
other county,  the  district  court  has  no  longer 
jurisdiction  over  the  case  and  is  not  authorized 
to  render  judgment  against  the  defendant. 
OampbeU  v.  T/iompson  et  al.,^  G.  Gr.  415. 

60.  Costs.  A  change  of  venue  may  be  ordered 
upon  the  condition  that  the  party  applying  for  the 
same  shall  pay  the  costs  for  the  term  nX  which 
the  order  is  made,  within  a  time  fixed.  Rdlh 
bine  etux,  v.  Neal  et  ux.^  10  Iowa,  560. 

41.  When  the  venue  of  a  cause  is  changed, 
the  costs  should  be  taxed  as  when  a  cause  is 
continued.  Ibid, 

42.  Presumption  on  appeal  In  the  appel- 
late court,  in  the  absence  of  a  showing  to  the 
contrary,  it  will  be  presumed  that  the  county 
to  which  the  venue  was  changed  by  the  order 
of  the  court  below  was  the  most  convenient 
within  the  meaning  of  the  law.  AUen  v.  Skiff, 
2  Iowa,  438. 

43.  The  supreme  court  presumes,  until  the 
contrary  is  shown,  that  an  order  made  by  the 
court  below,  changing  the  venue  of  an  action, 
was  made  upon  a  sufficient  showing.  Bobbins 
et  ux.  V.  Keol  et  al.,  10  Iowa,  560. 

4^  As  to  ohange  of  venue  generally,  see  as 
to  notice  of  change,  Wright  v.  Stevens,  3  G.  Gr. 
63.     When  to  be  moved  before  justice  of  the 
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peace.  Lyne  et  al.  v.  Sayle  et  oZ.,  2  O.  Gr.  185 ; 
McKinney  db  DeUUhmut  ▼.  Hopkins^  20  Iowa, 
495 ;  McKee  v  McKinney,  1  Ibid.  580.  When 
motion  should  be  filed  in  district  court.  Demos 
V.  Noble,  6  Iowa,  530";  Dean  v.  White,  5  Ibid. 
266 ;  Fineh  v.  BiUinga,  22  Ibid.  228.  Bedocket- 
ing  of  cause  without  objection  after  change  is 
ordered.  Eekles  v.  JKinney,^  Iowa,  589.  Re- 
quiring applicant  to  give  bond  for  costs.  Ibid. 
Limiting  party  to  one  change  does  not  apply 
when  inhabitants  are  prejudiced.  EMea  v. 
JSinn6y,eupra.  As  to  what  county  is  most  *'  con- 
venient" within  the  meaning  of  the  statute. 
Allen  V.  Skiff,  2  Iowa,  438.  Costs  to  be  paid  by 
applicant.  Ibid,  Practice  where  it  is  claimed 
suit  is  in  wrong  county.  Turner  v.  Maddox,  6 
Iowa,  489.  In  criminal  case  before  justice  of 
the  peace.  2hs  State  v.  Minski,  7  Iowa,  886. 
Application  may  be  sworn  to  by  attorney.  JBlle- 
v>orth  V.  HenehaU,  4  G.  Gr.  417.  After  change 
is  ordered  court  has  no  jurisdiction  over  case. 
Oamphell  v.  Thompeon,  4  G.  Gr.  416.  In  civil 
case  before  justice  of  the  peace.  Berner  v. 
JP^azier,  8  Iowa,  77.  By  consent  in  all  cases. 
Davidson  v.  Wheeler,  Mor.  288.  Where  non- 
resident defendant  has  agent  residing  in  another 
county.    Dean  v.  White  db  Haight,  5  Iowa,  266. 

V.  Cbbtificatb  op  Tranbcbipt. 

46.  Transoiipt  should  contain  indictment. 
When  the  venue  in  a  criminal  case  is  changed, 
the  transcript  should  contain  the  original  indict- 
ment and  a  copy  of  the  record  entered,  duly 
certified.  Sharp  v.  The  State  of  Iowa,  2  Iowa, 
455. 

46.  It  is  not  necessary  that  such  transcript 
from  the  district  court  should  show  afilrmatively , 
when  how,  or  under  what  circumstances  the 
regular  term  of  the  court  was  adjourned.  Ibid. 

47.  Oertifioate.  The  certificate  of  the  derk 
appended  to  the  transcript  of  a  cause  in  a 
change  of  venue  showed  that  it  embraced  all 
the  original  papers  filed,  and  a  true  copy  of  all 
the  records  made  in  said  cause.  It  was  hM 
sufficient.  State  of  lovoa  v.  Ross  db  Mann,  21 
Iowa,  467. 

48.  Amendment  of  certificate.  Where  a 
change  of  venue  had  been  ordered  in  a  criminal 
prosecution,  and  the  papers  forwarded  to  and 
received  by  the  court  of  the  county  to  which 
the  change  was  taken,  it  was  Juid,  not  erro- 
neous to  permit  the  clerk  of  the  court  from 
which  the  change  was  taken,    and  who  was 


present  at  the  court  of  the  county  'to  whidi 
the  change  was  taken,  on  the  calling  of  the 
case  for  trial,  to  so  amend  his  certificate  at- 
tached to  tlie  transcript  as  to  show  the  fact  that 
it  contained  the  original  papers,  which  he  had 
omitted  to  state  in  his  certificate,  as  originally 
made.     The  State  v.  Oibson,  29  Iowa,  295. 

49.  As  to  transcript  in  ciTil  oases,  see  Thomp- 
son V.  Campbell,  4  G.  Gr.  422.  See,  also,  Juius- 
DiOTiotf ,  ante. 


WAOBB. 

1.  Action  to  recover.  A  party  depositing 
and  losing  money  on  a  wager  may  recover  the 
same  in  an  action  against  the  stakeholder, 
before  it  is  paid  over  to  the  winner.  Shannon 
y.  Baumer,  10  Iowa,  210 ;  Aliter,  if  the  money 
has  actually  been  paid  over  to  the  winner. 
Thrift  V.  Bedman,  18  Ibid.  25. 

2.  An  action  will  lie  and  a  recovery  may  be 
had  against  a  stakeholder  for  the  amount  of  a 
wager  placed  in  his  hands,  and  which  he  paid 
over  to  the  other  party,  after  being  notified  by 
plaintiff  not  to  do  so.  Adkins  v.  Flemming, 
29  Iowa,  122. 

3.  Where  one  of  the  parties  to  a  bet  depos- 
ited, instead  of  money,  the  note  of  a  third  jMiny, 
which  exceeded  the  amount  bet,  and  the  same 
was  delivered  by  the  stakeholder  to  the  winner, 
who  converted  it  to  his  own  use,  it  was  held, 
that  the  latter  was  liable  to  the  other  party,  as 
for  the  money  had  and  received,  for  the  amount 
which  the  value  of  the  note  exceeded  the  wager. 
ShauD  V.  Qoflrdner,  80  Iowa,  111. 

4.  A  wager  or  bet  made  on  the  result  of  an 
election  is  void ;  and  a  third  party  furnishing 
the  means  upon  which  such  wager  is  made^ 
upon  condition  that  the  losing  party  shall  pay 
for  the  same,  cannot  recover  unless  the  defend- 
ant made  a  new  contract  or  promise  to  pay  after 
the  bet  was  determined.  David  v.  Ransom,  1 
G.  Gr.  888. 

6.  ^—  evidence.  It  is  sufficient  for  the 
plaintiff  to  show  that  after  the  result  of  the 
wager  was  ascertained  the  defendant  requested 
the  plaintiff  to  deliver  the  property  wagered  to 
another  and  that  he  so  delivered  it,  without  ex- 
press proof  that  defendant  requested  him  to 
charge  it  to  him  and  promised  payment  for  the 
same.  Bnd. 

6.  A  promissory  note  with  a  proviso  as  fol- 
lows :  "  Provided  that  John  C.  Fremont  has  not 
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a  majority  of  six  thousand  votes  at  the  ensoing 
election  in  the  State  of  Iowa/'  is  void  under 
section  2724  of  the  Code  of  1851.  8ip€  v. 
iTVnaHy,  6Iowa,804. 

7.  When  the  consideration  of  a  written  agree- 
ment, or  a  promissorj  note,  in  whole  or  in  part, 
was  intended  by  the  parties  as  a  bet  or  wager, 
the  instrument  is  illegal  and  void,  even  in  the 
hands  of  an  innocent  purchaser.  Oraig  t. 
ATidrmM,  7  Iowa,  17. 

See,  further,  CoNTRACr. 


WATSIR<K>URBBS      AND 

BiaHT& 


RIFABXAN 


1.  Rights  In  stream.  The  right  to  have  a 
stream  flow  in  an  accustomed  course  is  univer- 
saUy  incident  to  property  in  the  adjoining  lands 
and  the  riparian  proprietor  on  one  side  of  a 
stream  cannot  be  justified  in  diverting  its  course 
from  others,  even  by  excavation  through  his  own 

land.    MoffeU  el  al.Y,  Brewer  etal„\^'^^' ^^' 

2.  DiTerBion  to  pablio  use.  The  owner  of  land 
through  which  a  stream  of  water  flows  is  enti- 
tled to  the  same  without  diversion,  and  this  right 
cannot  be  taken  away  from  him  for  the  use  of 
the  public,  without  compensation.  MoChrd  v. 
High,  24  Iowa,  836. 

3.  The  construction  by  a  road  supervisor  of  a 
crossing  to  a  stream  over  which  a  highway 
passes  is  a  ministerial  act,  and  must  be  performed 
so  as  not  to  divert  or  diminish  the  stream,  to  the 
injury  of  a  person  through  whose  lands  it  flows. 
Ihid, 

4.  Where  a  road  supervisor  had  constructed 
an  artificial  channel,  by  which  a  person  had 
been  deprived  of  a  portion  of  the  stream  flowing 
through  his  land,  it  was  held^  that  such  person 
might  dam  up  said  channel  and  thus  restore  the 
flow  of  water  to  the  natural  one.  Ibid. 

6.  Right  to  ereot  a  dam.  A  person  acting 
under  legislative  authority  has  a  right  to  erect  a 
dam  in  which  he  is  interested  as  a  tenant  in 
common,  but  cannot  be  justified  in  se  erecting  it 
as  to  encroach  upon  the  rights  of  others.  Mof- 
fett  et  cU.  V.  Brewer  et  al.,  1  G.  Gr.  848. 

6.  Skunk  river.  The  Skunk  river  not  be- 
ing a  navigable  stream  at  the  time  a  dam  in  con- 
troversy was  erected  thereon,  the  bed  and  water 
between  the  banks  was  common  to  the  owners 
of  the  opposite  banks.  Ibid. 

7.  Riparian  rights  at  oommon  law.  A  pub. 
lie  ferry  franchise  can  be  conferred  only  by  the 


government,  and  must  be  founded  on  grant,  li- 
cense or  prescription.  Ownership  of  the  soil 
upon  each  side  of  the  stream  does  not  confer 
the  right  to  establish  thereon,  without  grant  or 
license,  a  public  ferry  at  which  tolls  are  charged. 
The  owner  may  establish  a  private  ferry  for  the 
convenience  of  himself  and  family,  ana  at  which 
he  may  ferry  for  compensation  fixed  by  contract 
expressed  or  implied,  when  not  forbidden  by 
statute,  and  when  this  does  not  affect  any  estab- 
lished public  ferry.  Praswr  v.  Wapello  County, 
18  Iowa,  827. 

8.  Des  Moines  river.  The  Des  Moines  river 
is  a  navigable  stream  and  public  highway. 
Steaviboat  Globe  v.  KuHz,  4  G.  Gr.  483.  This 
has  been  changed  by  subsequent  act  of  congress. 

9.  The  oommonJawoonseqnenoes  of  naviga- 
biUty  attach  to  the  Mississippi  river.  McManue 
y.Otvrmichael,  8  Iowa  1. 

10.  The  fact  of  navigability  is  the  leading 
idea  which  determines  the  character  of  a  river 
in  this  regard.  A  river  navigable  in  fact  is  nav- 
igable in  law,  and  its  appropriation  to  public  use 
has  its  foundation  upon  this  fact.  Ibid, 

11.  Test  of  navigability.  The  general  test 
of  navigability  in  this  country  is  by  the  use  or 
by  public  act  or  declaration.  Ibid. 

12.  Although  the  ebb  and  fiow  of  the  tide  was 
at  common  law  the  most  usual  test  of  naviga- 
bility it  was  not  necessarily  the  only  one.  It  is 
not  applicable  to  the  Mississippi  river.  Ibid. 

13.  Mississippi  river  is  a  pubUo  highway. 
The  acts  and  declarations  of  the  United  States 
declare  and  constitute  the  Mississippi  river  a 
public  highway,  in  the  highest  and  broadest  in- 
tendment possible.  McManus  v.  Oa/rmichMi, 
8  Iowa,  1. 

14.  Riparian  proprietor  owns  to  high-water 
mark.  By  common  law,  the  riparian  proprietor 
on  navigable  waters  owns  to  high-water  mark 
only ;  and  this  rule  applies  to  the  Mississippi 
river.    MeManus  v.  Carmichael,  8  Iowa,  1. 

16.  The  owner  of  land  adjacent  to  the  Missis- 
sippi river  owns  only  to  the  high-water  line. 
The  whole  bed  of  the  river  belongs  to  the  pub- 
lic.   HaigM  The  City  of  Keokuk,  4  Iowa,  199. 

16.  Boundary:  meander  line.  The  patentee 
of  a  fractional  tract  of  land  which  is  situated 
upon  a  bank  of  a  navigable  river,  and  is  shown 
by  the  plats  of  the  public  lands  to  extend  thereto^ 
is  entitled  to  all  the  land  adjacent  to  his  grant,  to 
the  water's  edge.  The  meander  line  is  not  a  line 
of  boundary.    Kraut  v.  Crawford,  18  Iowa,  549. 
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17.  AooretloiiB.  The  aocretion,  or  newly- 
formed  gronnd  between  the  meander  line  and  the 
water's  edge  belong  to  the  riparian  owner.  Ibid, 

18.  The  act  of  congress,  laying  off  the  city  of 
Burlington,  provided  "  that  a  quantity  of  land, 
of  proper  width,  on  the  river  bank  at  the  town 
of  Burlington,  and  runming  with  the  said  river 
the  whole  length  of  said  town,  shall  be  reserved' 
from  sale  for  public  use,  and  remain  forever  for 
public  use  as  a  public  highway,  and  for  other 
public  uses."  IIM,  that  the  natural  accretions 
from  the  river  made  to  this  reserved  strip  par- 
took of  the  same  nature  as  the  original  reserva- 
tion, became  subject  to  the  same  uses  and  trusts, 
and  held  by  the  same  tenure.  Cook  v.  The  (Hty 
of  Burlington,  30  Iowa,  94. 

19.  Rights  of  lot  ownen.  The  owners  of 
lots  abutting  such  reservation  did  not,  by  their 
purchase,  acquire  the  title  thereto,  or  any  part 
thereof,  but  they  possess  such  an  interest  therein 
and  to  the  accretion  thereto,  as  that  a  court  of 
equity  will  interpose  in  their  behalf,  to  enjoin- 
an  absolute  conveyance  of  the  property  for  pri- 
vate purposes  by  the  city,  or  any  other  diversion 
thereof  from  the  uses  and  purposes  for  which  it 
was  dedicated.  Ibid. 


vrTOOtwrs  and  bseasurbs. 

1.  Perch.  Under  our  statutes  twenty-five 
cubic  feet  constitute  a  perch  of  mason  or  stone- 
work.   Ha/rrU  v.  RuUedge,  19  Iowa,  888. 

2.  Oontraots :  custom.  Where  contracts  do 
not  show  upon  their  face  that  they  were  made 
with  reference  to  some  custom,  the  provision  of 
the  statute  in  regard  to  weights  and  measures 
will  govern  in  determining  the  rights  of  the 
parties  thereunder.  Ibid. 


WIIiLS. 

L  Qbjtbrallt. 
II.  Validity  of  Wills. 

IIL  CONBTRTJCTION  OF  WiLLB. 

IV.  Wills  in  Libu  of  Doweb. 


I.  Generally. 

1.  In  proceedings  to  admit  a  will  to  probate 
the  only  questions  are,  whether  the  paper  is  the 
last  will  and  testament  of  the  deceased,  and 
whether  it  was  duly  executed  and  published  by 
him.    Its  admission  to  probate  decides  no  ques- 


ttons  but  those  relating  to  its  execution  and  pab- 
lication.    Lorimta  v.  KeUer,  5  Iowa,  196. 

2.  When  it  appears  to  the  court  that  no  per- 
son interested  intends  to  object  to  the  probate, 
it  may  be  granted  upon  the  testimony  of  one 
Bubseriblng  witness.  Barney  v.  Chittenden,  2 
G.  Gr.  165. 

3.  Whereon  an  appeal  to  the  district  court 
from  the  order  of  the  county  court,  refusing  to 
admit  a  will  to  probate,  it  appeared  that  the 
county  court  found  that  the  will  was  duly  exe- 
cuted, that  the  testator  was  of  full  age  and 
sound  mind  and  memory,  but  that  at  the  time 
of  his  death  he  had  changed  his  mind  and  did 
not  desire  that  it  should  stand  as  his  will,  it  was 
held,  that  the  court  should  have  made  an  order 
that  the  will  be  admitted  to  probate,  and  that 
further  proceedings  be  had  in  the  county  court 
not  inconsistent  with  the  order  of  the  district 
court.    Perjue  v.  Petjue,  4  Iowa,  520. 

4.  XMdence  of  proof:  certificate.  A  will 
having  the  certificate  of  proof  and  allowance 
attached,  as  provided  by  section  2332  of  the  Re- 
vision, may  be  read  in  evidence  without  further 
proof,  or  any  showing  that  all  the  directory  pro- 
visions of  the  statutes  were  complied  with. 
Kor  need  the  certificate  state  such  compliance, 
but  only  the  fact  of  its  proof  and  allowance. 
LatTiam  v.  Latham^  80  Iowa,  294. 

6.  Oozrection  of  probate  record.  Whether 
the  probate  of  a  will  in  the  absence  of  any  rec- 
ord of  such  probate  may  be  shown,  and  the 
record  corrected  or  amended  by  extrinsic  evi- 
dence, guere.    8uUy  v.  NebergcUl  et  cU.,  30  Iowa, 

889. 

6.  Attestation  of  foreign  win !  res  a^Judicata 
Where  the  attestation  of  a  foreign  will  was  not 
in  accordance  with  the  requirements  of  Revision, 
§  2828,  h^ld,  that  the  county  court  has  neverthe- 
less jurisdiction ;  and  that  court  having  passed 
upon  the  sufficiency  of  the  authentication,  and 
allowed  and  recorded  the  will,  its  adjudication 
cannot  be  collaterally  assailed.  Stanley  v. 
Morae  A  Morse,  26  Iowa,  455. 

7.'  Sale  of  real  estate.  When  the  testatcr  by 
his  will  directs  the  sale  of  his  real  estate  upon 
the  majority  of  his  children,  without  reference 
to  the  condition  of  the  assets  of  the  estate,  a 
showing  of  an  insufficiency  of  assets  to  pay 
debts  is  not  necessary  to  the  validity  of  a  sale 
upon  the  occurrence  of  the  contingency  named 
in  the  will.  Urban  et  ux.  v.  Hopkins  et  al»,  17 
Iowa,  105. 
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8.  Where  a  power  of  sale  was  given  by  will 
to  the  widow  and  her  oo^xecutor,  and  the  widow 
ceased  to  be  an  executor  by  her  re-marriage 
(under  R.  S.  1854,  chap.  162,  p.  674),  a  sale  by 
the  surviTing  executor  was  valid.  Ibid. 

9.  If  a  testator  insnffioiently  devises  his 
property  to  a  ohaxity,  or  in  such  manner  that  the 
devise  is  void,  the  State  possesses  no  preroga- 
tive right  to  interfere  and  dispose  of  the  prop- 
erty, as  the  king  of  England  has  been  permitted 
to  do.    Lepage  et  al,  v.  McNamara,  6  Iowa,  124. 

10.  Blection ;  effect  on  lien  of  Judgment.  A 
husband  may,  at  his  election,  relinquish  dower 
in  his  wife's  real  estate  which  she  devised  to 
another,  so  that  the  devisee  will  take  a  title 
wholly  una£fected  by  the  lien  of  a  judgment 
standing  against  the  husband  at  the  time  of  his 
wife's  death.    Shields  v.  Eeye,  24  Iowa,  299. 

11.  When  devisee's  title  vests.  Under  Re- 
vision, section  2435,  the  will  passes  title  to  the 
devisee  at  once,  subject  to  be  divested  at  the 
election  of  the  party  entitled  to  dower.  Ibid. 

12.  Voluntary  conveyance:  effect  on  cred- 
itors, A  wife  may  make  a  voluntary  conveyance 
of  her  property,  in  which,  if  her  husband  join, 
he  will  thereby  defeat  all  claim  therein,  after 
her  death,  either  of  himself  or  his  creditors. 
Ibid. 

13.  Declarations  of  testator  when  admissi- 
ble. While  the  declarations  of  a  testator  are 
not  competent  evidence  to  show  a  revocation  of 
a  will  admitted  to  have  been  once  valid,  nor  to 
impeach  the  validity  of  a  will  for  duress,  or  on 
account  of  some  fraud  or  imposition  practiced 
upon  the  testator,  or  for  some  other  cause  not 
involving  his  mental  condition,  such  declara- 
tions, whether  made  before  or  after  the  making 
of  the  will,  are  competent,  in  connection  with 
other  testimony,  to  show  the  mental  incapacity 
of  the  testator,  or  that  the  mU  was  procured  by 
undue  influence.  Hates  v.  Bates  et  al.,  27  Iowa, 
110. 

14.  Parol  evidence  of  the  declarations  of  a 
testator  is  admissible,  when  its  introduction  is 
required  by  considerations  extrinsic  of  the  wiU, 
or  where  it  tends  to  establish  and  sustain  the 
will,  or  where  it  consists  of  declarations  made 
at  the  time  of  its  execution,  contemporary  with 
the  act,  and  showing  its  legal  quality.  Such 
declarations  are  a  part  of  the  res  gesta^  and  in 
no  sense  contradict,  add  to  or  explain  the  con- 
tents of  the  will.  Lori&ux  v.  Keller,  5  lowa^ 
196. 
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21.  When  the  proTisionB  of  a  will  are  oniea- 
eonable  and  extzaoidinaiy,  the  fact  of  mental 
weakness  of  the  testator  will  be  considered  in 
determining  the  question  of  validity  of  the  will, 
especially  if  undue  influence  is  actually  proved, 
or  the  relation  of  the  parties  and  other  circum- 
stances are  such  as  to  reasonably  warrant  the 
presumption  of  undue  influence.  Ibid. 

22.  That  a  wHl  was  executed  at  the  request 
or  through  the  persuasion  of  a  devisee  will  not 
of  itself  render  the  instrument  void  on  the 
ground  of  undue  influence.  The  Influence  ex- 
erted over  a  testator  which  will  defeat  the  will 
must  go  to  the  extent  of  destroying  in  some  de- 
gree his  free  agency.  Melntire  et  al.  v.  MoOann 
et  al,,  28  Iowa,  480. 

23.  Insanity.  When  on  the  trial  of  an  issue 
as  to  the  sanity  of  a  testator,  the  court  was  asked 
to  instruct  the  Juiy  that "  a  man  may  lawfully 
dispose  of  his  proi>erty  by  will,  if  he  be  not  a 
lunatic ;  and  if  the  jury  believe  from  the  testi- 
mony that  the  testator  was  not  totally  deprived 
of  reason  at  the  time  he  made  the  will  in  ques- 
tion, then  they  should  find "  that  he  was  sane. 
HM,  that  the  instruction  was  proi>erly  refused. 
Pelamourge^  v.  Olark  et  al.,  9  Iowa,  1. 

24.  On  the  trial  of  the  same  issue  the  plaintiff 
asked  the  court  to  instruct  the  jury  that  "mono- 
mania, or  partial  insanity,  will  not  avoid  a  will, 
unless  it  is  shown  that  the  will  was  the  direct 
offspring  of  such  partial  insanity,  and  the  act  of 
making  the  will  must  be  traced  to  such  morbid 
delusion  and  shown  to  be  the  result  of  it."  HM, 
that  the  instruction  was  properly  refused.  Ibid, 

26.  The  court  was  asked  to  instruct  the  jury, 
that  if  they  believed  that  the  testator,  during 
the  last  five  months  of  his  residence  in  Daven- 
Xx>rt,  was  courteous,  cleanly  in  appearance  and 
prompt  in  his  dealings,  and  that  no  change  was 
noticeable  in  him,  they  may  "  consider  him  of 
sufficiently  sound  mind  to  make  a  will."  Held, 
that  the  instruction  was  properly  refused.  Ibid. 

26.  Where  it  appeared  in  evidence  that  the 
testator  had  acquired  an  aversion  to  his  brother, 
and  the  court  was  asked  to  instruct  the  jury  that 
"  if  the  proof  shows  that  the  testator  had  such 
aversion,  and  also  that  the  brother  was  a  wealthy 
man,  this  may  satisfactorily  account  for  the  fact 
that  he  was  not  mentioned  in  the  will."  Held, 
that  the  court  did  not  err  in  refusing  the  instruc- 
tion. Ibid. 

27.  The  supreme  court  will  not  interfere 
with  the  discretion  exercised  by  the  court  be- 


low, in  overruling  a  motion  to  set  aside  a  ver- 
dict of  insanity,  on  the  ground  that  it  was  oon- 
traiy  to  the  evidence,  when  the  evidence  dis- 
dosea  a  monomania  in  the  testator,  before,  about, 
and  after  the  time  the  will  in  controversy  was 
executed,  which  manifested  itself  in  an  unnat- 
ural opposition  to,  and  dislike  of,  his  relatives. 
Ibid. 

28.  Voidfbrimotttainty.  A,  in  his  last  will, 
made  the  following  bequest:  "All  the  real 
estate  of  which  I  shall  die  seiaed,  and  pos- 
sessed, shall  [ftkU  into  the  xx>ssession  of  my 
wife  B,  for  her  own  use  and  benefit  during 
her  life-time ;  at  which  time  I  direct  and  author- 
ize the  Right  Beverend  Bishop  Loras,  or  his  suc- 
oessors,  to  dispose  of  my  real  estate  and  apply  so 
much  thereof  to  the  church,  or  to  the  education 
and  maintenance  of  poor  children,  as  he  in  his 
wisdom  may  think  proper  and  legaL"  After  the 
death  of  the  wife.  Bishop  Loras  conveyed  a 
portion  of  the  real  estate  by  deed.  3M,  1.  That 
the  devise  was  void  for  uncertainty ;  8.  That  no 
legal  estate  or  beneficial  interest  passed  to 
Bishop  Loras  under  the  will ;  and  that  the  con- 
veyance by  him  passed  no  title  to  his  grantee ; 
8.  That  after  the  death  of  the  wife,  the  real  es- 
tate passed  to  the  heirs  unaffected  by  the  will. 
Lepage  et  al.  v.  MeNamara,  5  Iowa,  124,  in 
which  this  case  is  distinguished  from  Johnson 
V.  The  Methodiet  JB^piscopal  Ohureh,  4  Iowa,  180. 

29.  Where  theparty  to  whom  a  devise  is  made 
takes  no  beneficial  interest,  and  the  ee^ui  que 
trtut  is  not  suffideotly  indicated,  the  devise  is 
void.  Where  it  cannot  be  kno^pi  who  takes  as 
beneficiary,  the  trust  is  void,  and  the  heirs  take 
the  estate.  Lepage  et  al.  v.  MoNamofra,  5  Iowa, 
ld4. 

30.  Bzecntory  devise.  By  an  executory  de- 
vise, a  freehold  may  be  made  to  commence  in 
fiiXuro  and  no  particular  estate  Is  necessary  to 
support  it.  Where  the  future  estate  is  to  arise 
upon  a  specific  contingency,  the  fee  simple  is 
left  to  descend  to  the  heir  at  law,  until  such 
contingency  happens.  The  number  of  contin- 
gencies is  not  material,  if  they  are  to  happen 
within  the  limits  allowed  by  law,  and  within  a 
reasonable  time.  UiUer  v.  Chittenden  et  al.,  4 
Iowa,  253. 

31.  A  competent  devisee  in  eue  is  essential  to 
the  validity  of  a  piesent  devise,  but  a  devise 
to  take  effect  in  futuro  may  be  valid  though  the 
devisee  is  not  in  being.  Ibid, 
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32.  When  it  takes  effBot.  A  will  takM  «tfect 
from  the  death  of  the  testator,  and  not  from  the 
date  of  its  execution  and  publication.  The  ef- 
fect of  the  will  and  the  rights  of  the  parties 
under  it  must  be  governed  by  the  law  in  force 
at  the  date  of  the  death.  Lorieva  v.  KeUer,  5 
Iowa,  196. 

33.  Gteneral  rules.  Wills  will  be  so  con- 
strued as  to  carry  out  the  intention  of  the  tes- 
tator, so  far  as  may  be  consistent  with  rules  of 
law.  When  it  cannot  be  sustained  entire,  it 
will  be  sustained  as  far  as  is  legal  and  prac- 
ticable. Lepcbge  et  al.  ▼.  MeNamara,  5  Iowa, 
123. 

34.  In  the  construction  of  a  will,  the  inten- 
tion of  the  testator  is  the  first  consideration; 
and  in  ascertaining  that  intention,  the  whole 
context  of  the  will  is  to  be  taken  together. 
Johnsan  et  al,  v.  Mayiie  et  al.,  4  Iowa,  180 ;  Hop- 
kins V.  Orimes,  14  Ibid.  78. 

35.  For  the  purpose  of  carrying  into  effect 
the  intent  of  the  testator,  courts  will  sanction 
any  mode  pointed  out  by  him,  consistent  with 
the  rules  of  law.  The  intent  will  not  be  set 
aside  because  it  cannot  take  effect  as  f uUy  as 
the  testator  intended,  but  it  will  be  allowed  to 
work  as  far  as  it  can.  Miiler  v.  Chittenden  et  al., 
4  Iowa,  252. 

36.  Transposition  of  language.  A  transpo- 
sition of  the  language  of  a  will  can  only  be 
made  when  it  is  necessary  in  order  to  give  effect 
to  the  certain  meaning  and  purpose  of  the  tes- 
tator.   Latham  v.  Latham,  80  Iowa,  294. 

37.  Rule  applied.  A  clause  in  a  will  was  is 
the  following  language :  ''  All  the  rest,  residue 
and  remainder  of  my  money  and  property  ] 
will  and  bequeath  to  all  my  children  who  arc 
living  at  the  time  of  the  death  of  my  wife,  tc 
be  divided  equally  between  them,  share  and 
share  alike."  Held,  that  the  devise  was  limited 
to  the  children  living  at  the  time  of  the  deatl 
of  the  wife,  and  that  no  transposition  of  th< 
language  was  justifiable  in  order  to  extend  it  t( 
the  children  or  the  heirs  of  such  children  living 
at  the  time  of  the  execution  of  the  will.  Ibid. 

38.  Speoifio  and  residuary  devises.  A  will 
after  devising  all  of  the  testator's  real  estate  V 
his  widow  for  life,  devised  a  specific  tract  there 
of  to  another  devisee,  and  to  a  third  one  "  th< 
balance  "  of  his  real  estate.    Held,  that  the  las 
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not  limit  the  estate  —  the  absolate  fee  —  given 
by  the  first  clanse  to  the  wife,  nor  curtail  her 
power  of  absolute  disposal.  WUlianu  et  cU.  v. 
AUisan  et  al.,  83  Iowa,  278. 

4L  A  testator,  after  devising  specifically 
several  parcels  of  real  estate  and  items  of  per- 
sonal property  to  different  persons,  devised  to 
J.  B.  H.  a  larger  amount  of  real  estate,  personal 
property  and  choses  in  action,  among  which 
was  a  "  home  place  "  and  a  certain  judgment 
against  one  Fitzsimmons.  To  this  devise  was 
added :  "  Said  J.  B.  to  settle  and  pay  all  my 
just  debts  and  demands  against  me,  which  my 
home  place  and  Fitzsimmons  judgment  will  pay 
all  I  am  indebted,  and  put  a  tombstone  over  my 
remains."  Held,  that  said  J.  B.  H.  took  his  de- 
vise with  the  liability  to  pay  the  debts  of  the 
estate,  and  that  this  burden  was  not  limited  to 
said  home  place  and  judgment,  but  extended  to 
all  the  property  devised  to  him.  SusUm,  execu- 
tor, V.  Huston,  29  Iowa,  847. 

42.  Wills  will  be  so  ooostraed  as  to  embrace 
all  the  testator's  property,  if  the  words  used  by 
any  fair  interpretation,  or  allowable  implication 
will  embrace  it.  Hopkins  et  al,  v.  Qrimee  et  al., 
14  Iowa,  73. 

43.  Homestead.  The  word  "homestead," 
when  used  in  a  will  before  it  acquired  a  techni- 
cal meaning  by  statute,  held  to  embrace  all  the 
land  which  was  appurtenant  to,  and  which  was 
used  and  considered  by  the  testator  as  making 
up  the  farm  which  he  cultivated  and  upon  which 
he  resided.  Ibid, 

4^  Evidence  aliunde.  That  the  testator 
used  and  considered  the  lands  in  controversy  as 
a  part  of  his  homestead,  may  be  shown  by  evi- 
dence aliunde.  Ibid. 

46.  Particular  devises.  The  rule  that  a  will 
should  receive  such  a  construction  as  will  pass 
an  estate  of  inheritance  to  the  first  donee  will 
be  favored  under  our  law.  STurman  dk  MUcheU 
v.  Wootter,  26  Iowa,  272. 

46.  A  will  contained  the  following  clause : 
**  The  residue  of  my  estate,  real  and  personal,  I 
give,  bequeath  and  dispose  of  as  follows:  to 
my  wife  one-half  of  my  real  estate  and  per- 
sonal, also  all  my  personal  property  during  her 
natural  life,  and  at  her  decease  to  be  equally 
divided  between  my  two  daughters ;  the  one- 
half  of  my  real  estate  I  bequeath  to  my  two 
daughters  and  their  heirs."  Hdd,  that  the  wife 
took  one-half  the  real  estate  in  fee,  and  that 


the    words   "during   her  natural  life,"  were 
limited  to  the  personal  property.  Ibid. 

47.  A  devise  was  in  the  following  words :  "  I 
give  and  devise  to  my  sister,  Charlotte  Macom- 
ber,  that  portion  of  lot  96,  in  the  city  of 
Dubuque,  now  owned  by  me,  said  lot  being  on 
the  south-east  side  of  Locust  street,  on  the 
comer  near  the  market  street.*'  HM,  that  it 
did  not  convey  a  reversionary  interest  held  by 
the  devisor  in  the  lot  described.  MiUer  t. 
McNair,  11  Iowa,  525. 

48.  As  to  whether  instrument  is  a  will  or 
contract  The  rule  of  construction  by  which  it 
is  to  be  determined  whether  an  instrument  is  a 
will  or  a  contract,  is  this:  if  the  instrument 
passes  a  present  interest,  although  the  right  to 
its  possession  and  enjoyment  may  not  accrue 
till  some  future  time,  it  is  a  deed  or  contract ; 
but  if  the  instrument  does  not  pass  an  interest 
or  right  till  the  death  of  the  maker  it  is  a  will, 
or  testamentary  paper.  Burlington  Umversiiy 
V.  Barrett,  22  Iowa,  60. 

49.  An  instrument  may  be  in  part  a  contract 
and  in  part  a  will,  and,  in  determining  to  which 
class  it  belongs,  the  courts  will  consider  all  the 
drcumstances  connected  with  its  execution, 
and  g^ve  to  it  such  construction  as  will  effec- 
tuate the  manifest  intention  of  the  maker  and 
parties  to  it.  Ibid. 

60.  Surplus  money;  residuary  legatee.  A 
testator  bequeathed  to  his  daughter  "all  sur- 
plus money  possessed  by  him  at  his  death." 
Held,  that  such  bequest  only  included  money, 
and  did  not  make  her  the  residuary  legatee 
of  the  other  property.  Pa/up  and  Husband  v. 
Sylvester,  admr.,  22  Iowa,  871. 

61.  Charitable  uses.  A  testator  devised  '*  to 
the  Methodist  Episcopal  Church  all  the  residue 
of  my  real  estate  not  above  disposed  of,  or  the- 
proceeds  thereof,  to  be  used  and  disposed  of  as 
follows :  The  trustees  above  referred  to  (naming 
them)  and  their  successors  in  office  to  take  charge 
of  said  devise,  bequest  or  legacy,  and  to  invest 
the  same  in  such  manner  as  will  appear  to  them 
most  productive  and  safe,  and  the  proceeds,  in- 
terest and  dividends  thereof  to  be  applied  by 
them  and  their  successors  in  office  as  follows : 
Item  1.  $5  to  be  paid  annually  to  the  missionary 
cause  of  the  Methodist  Episcopal  Church.  Item 
2.  $5  to  be  paid  annually  for  the  support  of  the 
preacher  or  preachers  on  this  circuit,  including 
the  persons  above  named,  and  which  will  here- 
after be  more  fully  stated.    Item  8.  The  balance 
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of  the  interest  or  dividendB  to  be  applied  toward 
the  erecting,  fumiflhing,  repairing,  etc,  of  the 
house  of  worship  to  be  built  on  the  lot  above 
named,  of  one  and  one-half  acres,  conveyed  to 
saipl  trustees  and  their  successors  in  office,  for 
the  use  of  the  Methodist  Episcopal  Church  as 
aforesaid;  and  if  said  interest  or  dividends,  or 
proceeds  of  the  same,  shall  not  be  all  needed  for 
the  use  of  the  building,  repairing,  etc.,  then  the 
balance  to  be  appropriated  toward  paying  the 
minister  or  ministers  of  the  Methodist  Episcopal 
Church  whose  circuit  or  place  of  labor  or  station 
may  include  the  meeting-house  intended  to  be 
built  on  the  lot  above  named  and  conveyed." 
Hdd,  1.  That  the  portion  intended  to  be  a  per- 
petual fund  for  raising  the  sums  directed  to  be 
applied  annually  for  the  support  of  missions  of 
said  church,  and  for  the  payment  of  ministers 
must  be  administered  by  trustees,  and  that  the 
society  not  being  incorporated  could  not  execute 
it;  2.  That  the  fund  given  for  immediate  ex- 
penditure in  erecting  or  furnishing  the  church 
building  contemplated  by  the  testator,  would  be 
a  good  devise  to,  and  might  be  taken  by,  the 
church  in  its  own  name ;  8.  That  if  no  other 
direction  is  made  by  the  will  there  can  be  no 
valid  objection  to  decreeing  the  money  to  be 
paid  to  the  one  who  ordinarily  receives  and 
keeps  the  funds  of  the  church,  or  to  its  treas- 
urer for  the  time  being ;  4.  That  the  legal  title 
to  the  property  devised  vested  in  the  trustees 
named  in  the  will,  for  the  use  of  the  church,  and 
that  it  was  not  the  intention  of  the  testator  to 
give  a  fee  simple  estate  in  the  land  to  the  Meth- 
odist Episcopal  Church.  Johnson  et  <U.  v.  Mayne 
et  al„  4  Iowa,  181. 

TV.  Wills  in  Lieu  of  Dowxb. 

62.  Blectlon  of  widow.  A  claim  for  dower 
in  real  estate  of  the  husband  sold  under  execu- 
tion against  him,  previous  to  his  death,  and  to 
which  his  wife  had  not  released  her  dower,  is 
not  inconsistent  with  a  will  by  the  husband  de- 
vising to  the  wife  during  her  natural  life,  and 
so  long  as  she  shall  remain  unmarried,  all  of 
his  real  and  personal  property.  Oorrieli  v.  ^om, 
2  Iowa,  552. 

.  63.  In  the  absence  of  an  express  declara- 
tion in  the  will  barring  the  wife  of  dower,  an 
intention  to  so  bar  her  must  be  deduced  by  a 
dear  and  manifest  implication  from  the  instru- 
ment, founded  on  the  fact  that  the  claim  of 
dower  would  be  inconsistent  with  the  will,  or 


BO  repugnant  to  it  as  to  disturb  and  defeat  it. 

Ibid, 
64.  Unless  a  devise  to  the  wife  is  intended  to 

be  in  lien  of  dower,  she  will  not  be  compelled 
to  elect  which  she  will  take,  but  is  entitled  to 
both.  Such  intention  must  be  ascertained  from 
express  words  or  necessary  implication.  Clark, 
ctdmr.  V.  Orifflth,  €ODt.^  4  Iowa,  405 ;  Cain  v.  Cain, 
23  Ibid.  81. 

66.  Illustrations  of  rules.  Will  in  the  follow- 
ing form :  "  t  give  and  bequeath  to  my  beloved 
wife  all  my  estate,  consisting  of  170  acres  of 
land,  together  with  all  my  personal  property 
(after  paying  my  debts),  during  her  life,  or  so 
long  as  she  remains  my  widow.  And  if  she 
should^be  di8i>OBed  to  sell  the  estate  and  improve 
other  lands  she  is  at  liberty  to  do  so ;  and  at  her 
death  or  marriage  the  estate  is  to  be  equally  di- 
vided between  my  heirs.  Held,  that  the  widow's 
election  to  take  under  the  will  did  not  defeat  her 
right  of  dower.  BuXi/y  v.  Nebergall  et  al.,  80 
Iowa,  889. 

66.  Where  a  widow  elected  to  take  under  a 
wiU,  giving  her  one-third  of  the  real  estate  of 
her  husband  in  lieu  of  dower,  in  consideration 
that  all  of  the  heirs  should  agree  to  give  her 
one-third  of  the  personalty  in  addition,  and  only 
a  part  of  the  heirs  consented  to  the  agreement, 
it  was  held,  that  the  widow  was  estopped  from 
afterward  relinquishing  all  rights  conferred  by 
the  will  and  claiming  her  right  of  dower.  Bieh- 
art  V.  Hicha/rt,  80  Iowa,  465. 

67.  Will  containing  the  following  provision 

for  the  widow :  "  After  the  payment  of  my  debts, 
I  give  and  bequeath  to  my  wife  all  my  property, 
real  and  personal,  except  what  is  hereinbefore 
devised,  to  be  held  by  her  during  her  natural 
life  for  her  sole  use  and  benefit.  But  at  her 
death  I  direct  that  the  same  be  divided  among 
all  my  children  or  their  heirs.  Held,  that  the 
widow's  right  of  dower  was  not  barred  by  her 
acceptance  of  this  provision  of  the  will.  Metteer 
V.  Wileyetai.,3^  Iowa, 214. 

68.  Where  dower  was  held  to  be  barred  by 
wilL  A  testator,  by  a  will  executed  after  the 
enactment  of  the  statute  changing  the  widow's 
dower  from  a  life  estate  to  an  absolute  fee  sim- 
ple title  (Tjaws  of  1862,  chap.  141),  devised  one- 
third  in  value  of  his  real  estate,  specifically 
describing  it,  to  his  wife,  to  hold  during  her 
life,  and  afterward  to  be  divided  among  his  chil 
dren.  He  also  gave  her  all  the  property  which 
she  owned  and  brought  to  him  at  the  time  of 
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thelr  marriage.  He  then,  in  another  proyision 
of  the  will,  directed  the  remainder  of  his  real 
estate  and  all  his  personal  property,  except  some 
articles  specifically  devised,  to  be  sold  and  the 
proceeds  divided  among  his  children.  ^«^,that 
onder  our  statate  the  widow's  claim  of  dower 
was  inconsistent  with  and  repugnant  to  that 
provision  of  the  will  directing  the  real  estate  to 
be  sold  and  the  proceeds  divided  among  the 


children ;  and  hence  that  the  will  should  be 
oonstnted  to  be  in  lien  of  dower.  Cerin  v.  Cain, 
supra. 

Argu.  If  the  widow  had  possessed  bat  the 
common-law  dower  rig^t  the  land  might  have 
been  sold  nibfect  thereto;  but  not  where  the 
dower  right  is  an  abaolnte  lee  simple  to  oaa-thiid 
of  the  real  estate. 

See,  farther,  title  Dowhb,  &nte. 
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ABATEMENT 1 

Causes  of  : 

Generally,  1 ;  Pendency  of  another  action,  1 ;  Defect  of  parties,  2 ;  Death  and 
resignation,  2;   Transfer  of  cause  of  action,  3;  Other  matters,  3. 

Praotioe  in,  3. 

Effbot  of  Sustaining  Plsa,  4. 
ABDUCTION  —  See  Criminal  Law,  356. 
ABORTION  — See  Criminal  Law,  351. 
ABSENCE  —  See  Evidknob,  444. 

ACCEPTANCE  —  See  Bills  and  Notes;  Contraots;  Oonyetanob;  Sales. 
ACCESSORY— See  Criminal  Law,  353,  363. 

ACCORD  AND  SATISFACTION '. 4 

ACCOUNT 6 

ACKNOWLEDGMENT 7 

Who  mat  take  Aocnowledgment,  7. 

Who  mat  make  Acknowledgment,  7. 

Defectite  Acknowledgment,  8. 

Suffioienot  and  Effect  of  CERTiFiaATBr  9. 
ACQUITTAL  —  See  Criminal  Law,  317. 
ACTS  — See  Statutes,  1039. 

General  Principles,  11. 
Specific  Causes  of  Action,  12. 
ACTION  OP  RIGHT 17 

When  it  will  lie,  17. 

Right  and  Extent  of  Reootbbt,  18. 

Defenses,  18. 

Generally,  18;   Claims  for  ImproTement^  19. 

Parties,  19. 

Pleading  and  Eyidencb,  19. 
Pleading,  19 ;  Evidence,  20. 

Verdict  and  Judgment,  20. 
ADJOURNMENT — Of  Courts;  Judicial  Sales;  Justices' Courts,  see  their  respective 

titles. 
ADJUDICATION  —  See  Arbitration  and  Award,  66 ;  Judgment  and  Degree,  635. 
ADMEASUREMENT  OP  DOWER— See  Dower,  410. 
ADMINISTRATOR  —  See  Executors  and  Administratobs,  607. 
ADMIRALTY  —  See  Jurisdiction,  674. 
ADMISSIONS  —  See  Eyidenci,  459. 
AD  QUOD  DAMNUM 20 
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ADULTERY 346,  352,  402,  472 

ADVANCEMENT 21 

ADVERSE  POSSESSION 22 

The  Claim,  or  Color  of  Title,  22. 

The  Oooupation  or  Possession,  22. 

A  GENT 478,  9G0 

A^aREEMENT— See  Contracts,  207;  Convitanoi,  246;  Attorkit  and  Client,  107; 
Sales  of  Personal  Property,  1008 ,  Vendor  and  Vindsb. 

ALIENS ,  24 

ALTERATION  OF  WRITTEN  INSTRUMENTS 26 

Promissory  Notes  and  Bills  of  Exohanoe,  26. 

MORTGAOES  and  EXECUTIONS,  28. 

Articles  of  Incorporation,  28. 
AMENDMENTS.. 28 

Pleadings,  28. 

Bonds,  33. 

Certificates  and  Returns,  34. 

Writs  and  Returns,  34. 

Records,  34. 

ANIMALS 35,441,    524 

APPEAL 36 

To  THE  Circuit  and  District  Courts,  36. 

(1)  I^om  fusHce's  and  mayor's  cowrt:  In  what  cases  appeals  lie,  36;  Who 
may  appeal,  37 ;  When  and  how  appeal  may  be  taken  and  perfected,  37 ; 
The  pleading,  issues  and  trial  in  the  appellate  court,  40. 

(2)  From  the  county  courts  (xmrUy  commisaionerSy  and  hoard  of  aupervisors :  In 
what  cases  it  will  lie,  44;  The  allowance  of  the  appeal,  46;  The  appeal 
bond,  47. 

(3)  In  special  proceedings,  48. 
To  the  Supreme  Court,  49. 

In  what  cases  an  appeal  lies^  49 ;  Who  may  appeal^  51 ;  How  and  when  taken : 
(1)  Notice  of  appeal,  52;  (2)  Bonds  and  Supersedeas,  54.  The  trtai  on 
appeal:  (1)  The  record,  55;  (2)  Assignment  of  error,  57;  (3)  Methods  of 
trial,  etc.,  58.    Decision^  Judgment  and  execution^  60 ;  IHsceUaneous  matters,  62. 

APPEARANCE 62 

Who  may  Appear,  63.  ^ 

Unauthorized  Appearance,  63. 
What  is  an  Appearance,  63. 
What  Defects  are  Waived  by  Appbaranci,  63. 
Gkner^Uy,  63;  Special  appearances.  64. 

APPLICATION  OF  PAYMENTS 65,    762 

APPRAISEMENT  LAW 66 

APPURTENANCES ^ 66 

See  also  Fixtures,  527. 
ARBITRATION  AND  AWARD. 
Of  the  Submission,  66. 
Of  the  Award  and  Proosbdinob  thbbion,  68. 

ARRAIGimENT 315 

ARRAY— See  Criminal  Law,  297;  Jury,  683. 

ARREST — See  Office  and  Officer,  840. 

ARREST  OF  JIJDaMENT  —  See  New  Trial  in  Criminal  Cases,  826. 

ARSON— See  Criminal  Law,  306,  352. 

ASSAULT  AND  BATTERY 305,  346,  353,    472 
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ASSESSMENT  — ASSESSOR— See  Damages,  373;  Praoticb,  919;  Taxes, 
ASSETS  —  See  Executors  ajxd  Admikibtrators,  513 ;  Partnership,  865. 

ASSIGNMENT '. 71 

AssiGNMBirrs  Generally,  71. 

What  is  assignable,  71 ;  Who  may  make  and  receive  an  assignment,  72 ;  How 
made,  72 ;  Effect  of  assignment,  73  ;  Parties  to  action  on  assigned  contract, 
77;   Pleadings  and  evidence  in  such  actions,   78;   Miscellaneous  propo- 
sitions, 79. 
Abbignment  for  Benefit  of  Creditors,  80. 

General  principles,  80;   General  assignments,  81;   Partial  assignments  and 
conveyances  made  for  the  payment  of  debts,  83;  Of  the  assignee  or  trustee, 
84 ;  Evidence  in  actions  relative  to  assignments,  84. 
ASSIGNMENT  OF  ERROR— See  Appeal,  57;  Practice,  951. 

ATTACHMENT 85 

Causes  for,  and  thk  Prooeedings  oenerallt,  85. 
Jurisdiction  or  the  Courts  in  Attaohmekt,  90. 
Pleadings  and  Issues  in  Attachment  Proceedings,  92. 
Attachment  and  Delivert  ^onds,  94. 

Attachment  bonds:  (1)  Execution  of,  94;  (2)  Amendment  of,  95;  (3)  Action  on, 
95.     Delivery  Bonds,  96. 
Or  THE  Writ  and  Proceedings  thereunder,  97. 
EvroENCE  IN  Attachment  Cases  and  in  Actions  on  Bonds,  100. 
Practice  in  Attachment  Cases,  101. 
ATTESTS  TION  —  See  Contracts  ;  Evidence  ;  Will. 

ATTORNEY  AND  CLIENT 103 

The  Vocation,  103. 

General  principles,  103 ;  Suspension  of  attorney,  104. 
The  Relation  with  Client,  104.        .'  . 

Attorney's  authority,  104;  Proof  of  authority,  105;  Unauthorized  appearance, 
106;  Privileged  communications,  107;  Compensation  and  agreements  in 
relation  thereto,  107. 

AUCTION 109 

AUTHENTICATION — See  Acknowledgement  or  Deeds,  9;  Evidence,  467. 

AWARD  —  See  Arbitration  and  Award,  66. 

BAGGAGE  — See  Common  Carrier,  172;  Innkeeper,  604;  Railroad,  993. 

BAIL  AND  BAIL  BOND 109 

Who  mat  be  Admitted  to  Bail,  109. 
Validity  of  Bail  Bond,  110. 
Construction  and  Effect,  111,  ' 

Forfeiture,  111. 
Liability  of  Obligor,  112. 

BAILMENT 114 

BANKRUPTCY 116 

BANKS  AND  BANK  NOTES 117 

BARGAIN  AND  SALE— See  Sales  of  Personal  Pbofebty,  1008;  Contracts, 
221 ;  Vendor  and  Vendee. 

BASTARDY  PROCEEDINGS 119 

BEQUESTS  —  See  Wills. 

BETTING— See  Wajger;  Criminal  Law,  308;  Bills,  Notes  and  Checks,  122,  127; 

Contracts,  236. 
BIGAMY  — See  Criminal  Law,  306,  346. 
BILL  IN  EQUITY— See  Pleading,  912. 
BILL  OF  EXCHANGE— See  Bills.  Notes  and  Checks,  121. 

Vol.  2.  — 140 
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BILLS  OF  LADING 121 

See,  also,  Common  Cabrieb,  177. 

BILL  OF  PARTICULARS 121,902,903,  -904 

BILLS  OF  EXCEPTIONS  —  See  Excbptiohs  Ain>  Bills  of  Exceptions,  494. 

BILLS,  NOTES  AND  CHECKS 121 

Nature  and  Requisites  in  General,  122. 

Form,  interpretation  and  effect,  122 ;  Parties,  124 ;  Consideration,  126. 
Transfer  of  Bills,  Notes  and  Checks,  128. 

In  general,  128;   What  instruments  are  negotiable,  129;  Of  indorsements, 
130;  Of  assignment,  133;  Of  possession  as  showing  title,  134 
Demand,  135. 

In  general,  135;  Of  days  of  grace,  136;  What  demand  is  sufficient  as  against 
drawer  or  indorser,  136. 
Notice  of  Protest,  137. 

In  general,  137 ;  Certificate  of  notary,  138. 
What  will  Excuse  Demand  and  Notioe,  139.  ' 

Rights  of  Holder  in  good  faith  and  for  Value,  140. 

The  protection  given  to  one  who  takes  negotiable  paper  in  good  faith,  before 
maturity  and  for  value,  140;  Of  transfer  of  negotiable  paper  after  maturity,  143. 
Law  of  Place,  145. 
Lost  Paper,  145. 
Of  Interest,  145. 
Of  Guaranty,  146. 

Ghenerally,  146 ;  The  relation  and  liability  of  guarantor  under  the  statute,  146 ; 
the  relation  and  liability  of  guarantor  under  rules  of  common  law,  147. 
Notes,  payable  in  Property,  149. 
Defenses,  151. 

In  general,  151;  Payment^  154;  Set-off,  155;  Failure  of  consideration,  156. 

BILL  OF  REVIEW 157 

BILL  OF  SALE  —  See  Sales  of  Personal  Property. 

BOARD  OF  CANVASSERS  —  See  Elections,  415. 

BOARD  OF  EDUCATION  —  See  Constitutional  Law,  197 ;  Schools,  1019. 

BOARD  OF  SUPERVISORS  —  See  County,  276. 

BOATS  AND  VESSELS  167 

BOND *. 160 

Validity,  160. 

Interpretation  and  Effect,  161.  « 

Liability  of  Obligor,  162. 
BOOKS  OF  ACCOUNTS  — See  Evidenob,  469/ 

BOUNDARIES  AND  SURtEYS 163,    261 

BOUNTY 164 

BREACH  OF  PROMISE  OF  MARRIAGE  — See  Marriage,  728. 
BREACH  OF  THE  PEACE  —  See  Criminal  Law,  370. 

BRIDGES 164,  272,    566 

BURDEN  OF  PROOF  —  See  Evidence,  445-448. 
BURGLARY  —  See  Criminal  Law,  306,  346,  355. 

BUSHEL 166 

CANCELLATION  OF  INSTRUMENTS  —  See  Equity,  427. 

CAPIAS  —  See  Bail  and  Bail  Bond,  109. 

CARRIERS  — See  Common  Carriers,  172. 

CATTLE  RUNNING  AT  LARGE  — See  Animals,  35;   Railroad,  989;  Trespass; 

Fences,  523. 
CAUSE  OF  ACTION  — See  Action,  11. 
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0  AYE  AT  EMPTOR  ~  See  Salbs  ofPebsohalPbofbbtt;  Judioial  Sales,  663,  664. 

CEMETERIES 167 

CENSUS 167 

CERTIFICATE  OP  ACKNOWLEDGMENT.— See  Acknowledgment,  7. 
CERTIFICATE  OP  DEPOSIT —See  BAiraiANDBAHK  Notbs^  117. 
CERTIFICATE  OF  ELECTION  —  See  Election,  414. 
CERTIFICATES,  OFFICIAL— See  Evidbnce,  468. 
CJIRTIFICATE  OF  ENTRY— See  Potlic  Lands,  974;  Evidence,  468. 

CERTIORARI 167 

When   the   PBocEEDiNaB   will   lie,  167;    Geneballt,    167;    Pabtioulab 
Instances,  167. 

JUBISDICTION  in,  169. 

The  Application,  Tbial  and  Judgment,  169;  The  Application,  169;  The 
Retubn  of  Proceedings  thereon,  169;  The  Jitdgment,  169. 
'CESTUI  QUE  TRUST  — See  Trusts  and  Trustees;  Mortgage  and  Deed  of 

Trust,  766. 

CHALLENGE  OF  JUROR 683 

In  Criminal  Cases,  324. 

CHAMPERTY  AND  MAINTENANCE 170 

CHANCERY  —  See  Equitt,  417. 

CHANGE  OF  VENUE— See  Venue. 

CHARACTER— See  Evidence,  489;  Blander  and  Libel,  1031 ;  Criminal  Law,  342. 

CHARGE  OF  COURT  —  See  Instructions,  604^  818  and  831. 

CHARITY  —  See  Trusts  and  Trustees  ;  Religious  Societies  ;  Wills. 

CHARTER— : See  Banks  and  Bank  Notes,  117;  Corporations,  263;   Municipal 

Corporations,  773. 
CHATTELS  —  See  Personal  Property,  874;  Sales  op  Personal  Property,  1008; 

Fixtures,  527. 
CHA.TTEL  MORTGAGE— See  Mortgage  of  Personal  Property,  770. 
CHECKS  —  See  Banks  and  Bank  Notes,  117;  Bells,  Notes  and  Checks,  121; 

Payment,  871. 
CHILD  —  See  Parent  and  Child,  851;  Infant,  593;  Bastardy  Proceedings,  119. 
CHURCH — See  Religious  Societies,  999 ;  Dedication,  386 ;  Trusts  and  Trustees. 
CIRCUIT  COURT  —  See  Court,  291 ;  Clerk  of  District  and  Circuit  Courts,  171. 
CITIZEN  — See  Alien,  24. 
CLAIMS  AGAINST    DECEDENTS   ESTATE  — See  Executors  and  Adminib- 

mm 

trators,  514. 

CLERK  OF  DISTRICT  AND  CIRCUIT  COURTS 7, 171,  270,    840 

CLIENT  —  See  Attorney  and  Client,  103. 

CODE 171 

See,  also.  Statutes,  182, 1039. 
COLLATERAL  SECURITY  —  See  Bills,  Notes  and  Checks,  133,  141. 
COLLECTOR— See  Taxes  and  Tax  Sales;  County,  283. 
COLLUSION  —  See  Fraud,  531. 

COLOR  OF  OFFICE  —  See  Office  and  Officer,  840 ;  Quo  Warranto,  976. 
COLOR  OF  TITLE  —  See  Adverse  Possession,  22. 
COMMISSION  TO  TAKE  TESTIMONY  —  See  Deposition,  393. 
COMMISSION    FOR   SERVICES  — See   Executor   and    Administrator,    618; 

Receiver,  997. 
COMMISSIONER  —  See  County,  276. 
COMMON  CARRIERS 172 

General  Principles,  172. 

Rights  and  Duties  respectin*  Passengers  and  Baggage,  172. 
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COMMON  CARRIERS—  ConUnuecL 

Ferrymen)  172 ;  Stage  coach  proprietors,  172 ;  Railroads,  173 ;  Steamboats,  176. 
Rights  ahd  Dunss  RssrEcriNO  Fbbight,  175.^ 
COMMON  COUNCIL  —  See  Municipal  Corporation,  773. 

COMMON  LAW 179 

See,  also.  Statutes,  1039. 
COMMON  SCHOOLS— See  Schools,  1016. 
COMPLAINT  —  See  Criminal  Law,  371. 
COMPOUND  INTEREST  — See  Lsterkbt,  627;  Usury. 

COMPROMISE 180 

COMPROMISE  ACT  OF  1820 180 

COMPUTATION  OF  TIME 180 

See,  also,  Original  Notice,  850;  Service  and  Return,  1024. 
CONDEMNATION  OF  LANDS  —  See  Highways,  565 ;  Raelroadb,  979;  Ad  Quod 

Damnxtm,  20. 
CONDITIONS  — See  Contracts,  227,  233. 
CONDITIONAL  SALE  —  See  Sales  of  Personal  Property  ;  Mortqaoe  and  Dbbd  of 

Trust,  743. 
CONFESSION  OF  JUDGMENT— See  Judgment  and  Degree,  644. 
CONFIDENTIAL  COMMUNICATIONS  —  See  Attorney  and  Client,  107. 

CONSANGUINITY 181 

CONSENT  —  See  Alteration  of  Written  Instruments,  27;   Contract,  210;  Con- 
veyance, 248. 
CONSIDERATION  —  See  Bills,  Notes  and  Checks,  126  j  Contracts,  208 ;  Convey- 
ance ;  Principal  and  Surety. 
CONSIGNOR  AND  CONSIGNEE  —  See  Common  Carrier,  175;  Bailment,  114. 
CONSPIRACY  —  See  Criminal  Law,  306,  346,  355. 
CONSTABLE— See  Officer,  842,  843,  845 ;  Service  and  Return,  1024. 

CONSTITUTIONAL  AND  STATUTORY  LAW 181 

Generally,  181. 

Construction  of  the  Constitution,  181. 

Method  of  Enacting  Statutes  and  when  they  take  Effect,  182. 

Judicial  Power  and  Duty,  184. 

Q^nerally,  184 ;  In  construing  and  passing  on  the  validity  of  statutes,  184. 
Respecting  the  Repeal  and  Amendment  of  Statutes,  184. 
Legislative  Power,  185. 

Generally,  185 ;  Trial  by  jury,  186 ;  Ex  post  facto  and  retrospective  laws,  186 ; 
Laws  impairing  obligation  of  contracts,  187 ;  Tested  rights,  189 ;  County  lines 
and  county  seats,  190 ;  Taking  private  property  for  public  use,  190 ;  Taxa- 
tion, 191 ;  Offices  and  power  to  vacate,  194 ;  Elective  franchise,  194 ;  Special 
legislation,  195;  Prohibitory  liquor  law,  196. 
Miscellaneous  Propositions,  197. 

CONTEMPTS 199 

CONTINUANCE 201 

In  Civil  Cases,  202. 

Of  the  application,  202 ;  In  what  cases  granted,  203 ;  Of  the  discretion  of  the 
court,  205. 
In  Criminal  Cases,  205. 

The  application,  205 ;  When  granted,  206 ;  Discretion  of  the  court,  207. 

CONTRACTS 207 

What  Constitutes  a  Contract,  207. 
The  Consideration,  208. 

What  a  sufficient  consideration,  208 ;  What  an  insufficient  consideration,  209 ; 
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OONTRAOTS—  OarUinued. 

Inadequacy  and  failure  of  oonaidei 
Assent,  Mutualitt,  210. 

GONSTBUOTION  AND  EfFEGT,  212. 

General  rules,  212 ;  Oonstruction  of  ; 
ting  to  lands,  221 ;  Contracts  for  i 
several  contracts,  234 ;  Liquidated 
Validity,  235. 

General  principles,  235 ;  Contracts  a] 
Performance,  238. 

What  amounts  to  performance,  238; 
for  non-performance,  242. 
Rescission,  243. 
Lex  Looi,  243. 

CONVERSION 

CONVEYANCE 

Generally,  245. 

Execution  and  Delivery,  247. 

Execution,  247 ;  Delivery,  248. 
Consideration,  248. 
Form,  Construotion  and  Effect,  249. 
Description  of  Premises,  251. 
Covenants,  254. 

Construction  and  effect,  254;   Wh( 
Breach  of  covenant  and  measure 
cellaneous  matters,  257. 
Recording  Act,  258. 

General  principles,  258;  What  is  sufi 

Priority  of  right,  262 ;  Who  are  si 

CORPUS  DELICTI  —  See  Criminal  Law,  3^ 

CORONER 

See,  also.  Process. 

CORPORATIONS 

Generally,  263. 
Corporate  Powers,  264. 
Corporate  LiABarriss,  265. 
Officers,  265. 
Stookholi»rs,  266. 

Liability  of  private  property,  266. 
Dissolution,  267. 

COSTS 

In  Ctvil  Cases,  267. 
In  Criminal  Cases,  270. 
COUNTERFEITING  —  See  Criminal  Law, 

COUNTIES 

Powers  and  Liabilities  of  Coitnties  gen 
Power  to  Aid  and  to  Subsoribb  to  the  S 
Of  the  County  Commissioners  and  Boai 
Ob  the  County  Court,  279. 
Of  the  County  Judge,  280. 
Of  the  County  Seat,  Organizatioh  ahd 
■  Of  the  County  Treasurer,  283. 
Of  the  District  Attorney,  284. 
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COUPON'S 28* 

COURTS 285 

Q-EHIRALLT,  285. 

Tbe  Sdpbeme  CotrsT,  267. 

The  Distriot  Codrt,  288. 

Th8  Circuit  Coubt,  291. 
COVENANT  — See  Cosvktahob,  254. 

CRIMINAL  CONVERSATION 292 

CRIMINAL  LAW 1 292 

q-eherallt,  293. 

jcrisdictioh,  294. 

Grand  Jdbt,  296. 

Ihdictheht,  300. 

AnsAiaNUENT,  Demubreb,  and  Flba,  315.- 

Depmbes,  317. 

Trial,  Judouent,  etc.,  322. 

Evidence,  331. 

Spkoifio  Offenses,  351. 

PROCEEDINaS  BETORB  MAQISTBATEfl,  371. 

CURATIVE  ACT  — See  CoNBTmmosAL  Law,  186. 

CUSTOM 372 

or  PRES 373 

DAMAGES 373 

Generally,  373. 

Nominal  Bauaqeb,  374. 

Exemplary  Dauaqes,  874. 

LuiUiSATBD  Damaofs,  874. 

Measoke  op  Damaqesb,  375.  ' 

for  breach  or  contracis  in  ganeral,  375;  Bills  and  notes,  377;  Bonds,  377; 
*  Landlord  and  tenant,  378;  Sales  ot  personal  property,  378;  Sales  of  re«l 
estate,  379;  For  wrongs,  381;  Injuries  to  property,  381;  Injuries  to  the 
pei-son,  333. 

DATE 384 

DAYS  OP  GRACE  —  See  Bnxs,  Notbs  amd  Checks,  186. 

DEATH 334 

DECREE  —  See  Judqkrnt  amd  Dbcbeb,  631. 
DEDIMUS  — See  Dkpobitios,  393. 

DEDICATION .' 384 

DEED- See  Convbtancb,  245. 

DEED  OF  TRUST  —  See  Mortoasb  and  Deed  op  Tsqbt,  740. 

DEFAMATION  — See  Blajjder  AMD  Libel,  1031. 

DEFAULT 388 

Gknerallt,  AND  Bffbct  o»,  888. 

When  Qbantkd,  88B. 

Sbttins  aside  of,  389. 

DEFENSES 391 

DEFILEMENT  —  See  Orimdial  Law,  309,  314,  347,  356,  360. 
DEFRAUDING  — See  Fbadd,  531;  Fbauddlent  Contetaitcbb,  634. 
DELIVERY  —  See  Common  Careibb,  177 ;  Cohteyahob,  247 ;  Sales  op  Pehsosal 

PaOPBRTT,   1010. 
DELIVERY  BOND  —  See  Attaohmbht,  94. 

DEMAND 391 

DEMURRER  — See  Plkadino,  897. 


m 


DEMURRER  TO  BVIDBNOB 

DEPOSIT  —  See  Banks,  117. 
DEPOSITIONS 

In  Genebal,  398. 

When  taken  out  of  the  State,  894. 

The  Notice,  895. 

Objections,  895. 

suffbbssion,  896. 

DESCENT 

DES  MOINES  RIVER  LANDS 

DETINUE 

DEVISE  — See  "Wills. 
DILIGENCE  —  See  NsGLiaBNOB,  798;  Rai 
DISCHARGE  —  See  Bills,  Notbb  and  Cai 
DISCHARGE  OF  JURY  — See  Cbiminal 
DISCOVERY  —  See  Ei^uiTY,  419. 
DISMISSAL  OF  ACTION  — See  Pbaotioi 
DISSEIZIN  —  See  Adybkse  Possession,  2 
DISTRIBUTION  — See  Executobs  and  A 
DISTRICT  ATTORNEY  — See  County,  2: 
DISTRICT  COURT  —  See  Ooubts,  288. 
DIVORCE 

In  Gbnebal,  400. 

Causes  fob,  400. 

Alimony,  and  Custody  of  Childbbn, 

DOMICILE 

DOWER 

In  Genebal,  405. 

By  what  Law  Goyebnbd,  406. 

In  what  Pbopebty,  406. 

Natube,  Incidbnts  and  Extent,  407 

What  will  bab  Doweb,  409. 

Admeasubement  of,  410. 

Value  and  Dakages,  411. 
DRAFT  —  See  Bills,  Notes  and  Checks 

DRAINAGE 

DRUNKENNESS 

DUPLICITY  — See  Cbiminal  Law,  803. 
DYING  DECLARATIONS  — See  Obimin-  : 

EASEMENT 

EJECTMENT— See  Action  of  Right,  1'  . 

ELECTIONS f 

ELIZOR  —  See  Coboneb,  268. 
EMBEZZLEMENT  —  See  Cbiminal  Law 
EMBLEMENTS  —  See  Doweb,  407 ;  Lan 
EMINENT   DOMAIN  — See  Ad  quod  E  . 

Febbies,  525;  Railboads,  979. 
ENTICING  — See  Cbiminal  Law,  856. 
EQUITY 

Genebally,  417. 

JuBisDiCTiON  Genebally,  418. 

Specific  Pebfobmancb,  421. 

Special  Heads  of  Equity  Jubisdic  i 
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EQUITY—  Continued. 

Caocetlationof  iDstruineDta,42T;  Creditor's  bill,  426;  EDforcenieatof  contrecta, 
429;  MarshaliDg  of  assets,  429;  Bescission  ot  contracts,  430 ;  Ketormatioti 
of  ooatracta,  430;  Relief  against  judgments,  43L 
ERASURE — See  Altebation  ot  Inbtbuubsts,  37. 
ERROR,  WRIT  OF 438 

In  Qenerai.,  433. 

When  it  wnj.  lie.  Aim  Obderb  thereon,  484. 

The  Record  ai^d  Costs,  48S. 
ESCAPE— See  CsiMmAi.  Law,  344. 
ESCHEAT- See  Descent,  397;  Auen,  24. 
ESCROW  —  See  Contetancb,  S47. 
ESTATES    OF    DECEDENTS  —  See    Exeoutobs    and    AninNisTaATORB,     607; 

Descent,  397.                      > 
ESTOPPEL 487 

QKNBBiLI.T,  487. 

Estoppel  bt  Rbcokd,  437. 

Estoppel  by  Deed,  488. 

When  it  exists,  438 ;  When  it  does  not  exist,  438. 

Estoppel  ik  Pais,  488. 

General  rules,  438;  lUustrationa,  439. 

BSTRATS 441 

EVICTION —  See  Conveyance,  258. 

EVIDENCE 441 

Of  what  Mattebs  Coubts  take  Jodicial  Notioe,  443. 

Pbesuuptionb,  443. 

Bdbden  or  Pboop,  44B. 

Best  and  Secondabt  Etidbncb,  449. 

OpiNiONe  OP  Witnesses,  461. 

Parol  Etidenck  to  tart  Wbiting,  458. 

Hears  at,  458. 

Res  Gesta,  459. 

Aduisbions  and  Declarations,  459. 

fiOCCMENTART  EtUBNCE,  4fl4. 

Respectiho  Particular  Facts  and  Ibsdes,  473. 
mlscellaneoub  matters,  480. 
Witness,  482. 

,    EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS 494 

Exceptions,  494. 

How  and  when  taken,  494 ;  Other  matters,  495. 
Bills  op  Exceptions,  495. 

Office  and  nature  generally,  495;  How  and  when  signed  and  settled,  497; 
Form  and  contents  of,  498. 
Ujbcellaneoub  Matters,  503. 

HXECUTIOS 602 

The  Writ,  ANt>  Generally,  509, 

The  Lett  and  Return,  504. 

Stat  op  Exectttion,  606. 

proceedinos  snpplementax  to  execution,  607. 

EXECUTOR  AND  ADMINISTRATOR 607 

Generallt,  507. 
Probate  jHRiSDiarioN,  506. 
Appointhent,  Powirb  and  Duties,  610. 


m 

BXEOUTOE  AKD  ADMINISTRATOR  - 

AOTIONB  BT  AND  AQADI9T  EXBCUTOKB,  ( 

Assets,  fil8. 

CX-AOtH  AOAINBT  THE  EbtATK,  514. 

Patment  of  Dbbts  and  Leoacibb,  017 
AccomrriNo  and  Dibtbibution,  S18. 
Sai^s  of  Rbal  Estate  fob  the  Patu 
EXEMPTION 

EXPERTS— See  EvmENCE,  iS'Z;  Cbikiba 
EX  POST  FACTO  — See  GoMSTiTUTioNAi. 
FACTOR—  See  Pbincipai.  A^tn  Aosnt,  96: 

FALSE  IMPRISONMENT 

PALSE  PRETENSES  — See  ChimikAl  La- 
PALBE  WEIGHTS  AND  MEASURES- 
FAMILY  —  See  Exemption,  521 ;  Homesti 

FEES 

FELONY  — See  Crtmikai,  Law,  393. 
FEME  COVERT*- FEME  SOLE  — See  H 

FENCES 

FERRIES 

FILING  PAPERS 

FIRE  — See  Neoliqbkcb,  787. 

FIXTURES 

FORCIBLE  ENTRY  AND  DETAINER.. 

FOREIGN  ATTACHMENT 

FOREIGNERS  — See  ArmNS,  34. 
FOREIGN  JUDGMENT  — See  Judgment. 

FOREIGN  LAWS 

FORFEITURE  —  See  Bah-  and  Bah,  Bojn  , 
FORGERY  —See  Altekation  of  Inbtbui  . 
FORMER  ADJUDICATION  — See  JuDOM  I 
FRAUD 

Gkseballi,  631. 

Between  Vendor  and  Pukchabbb  op  I 

Ik  Sales  of  Chattblb,  533. 

Evidence  of  Fraud,  and  Pi.eadino, 

Rbbcixsion,  634, 
FRAUDULENT  CONVEYANCES 

Oenerallt,  S34. 

VoLUNTART  Contktakces,  G38. 

FRACnni-EHT  MORTGAOES,   B38. 

Fhaodulent  Sale  of  Chattels,  638. 

Relief  against  Contetances,  539. 

FRAUDS,  STATUTE  OF  — See  Statute    : 

FREEHOLD— See  Fixtureb,  537. 

GAMING  — GAMINGHOUSES  — SeeC  i 

GARNISHMENT 

Who  mat  be  Garnished  and  what  F 
The  Notice  of  Garnishment,  544. 
AnswER  of  Oarnibbbe,  645. 
The  Gasnibhee,  ma  Riohts  and  Lia 
Rights  of  Original  Dbfendant,  548 
Judgment  against  Oarnishee,  S49. 
Vol.  2.  — 141 


GENEEAlTEflM '. 661 

GIFT 662 

GRAND  JTJET  —  See  Cbmihal  Law,  296. 

GRANT— See  CoimcrisOB,  246  ^  Halv-Bruo)  Tkactt,  669;  Pvhlio  'Lixoa,  974; 
Swamp  Lahdb,  1048. 

GUARANTY '. 552 

See,  also,  Bills,  Noteb  asd  Cbeoks,  146. 
GUARDIAN  AD  LITEM  —  See  Guasdiah  axd  Wasd,  663 ;  ImrAor,  696. 

GUARDIAN  AND  WARD 663 

Appoimtmiint  AMD  CouFBKaATiOB,  668. 

POWBKB,  DinTES  ANO  LlABILITIBS,  008. 

Sales  bt  Guabdiam,  664. 

HABEAS  CORPUS 568 

HALF-BR^D  tract 659 

HEIRS  —  See  Dbscbht,  897 ,  Exxootor  ass  ADHnnsTBATOB,  514. 

HOMICIDE  —  See  Crimihal  Law,  309,  349,  362,  363,  364. 

HIGHWAYS 560 

Bt  Dedicatioh  ahd  Pbkscription,  669. 

E9TABUSHKENT  UNDER  THE  BtATCTE,  669. 

Damaqbs,  665. 

Generally,  565 ;  Olum  for  sad  assessment  o^  566 ;  AppeaU.  666. 
LiABiUTT  FOB  Dee>bcti7B  CoKSTBUCmoa  ABS  Failubb  to  Bbtaib,  066. 

MlBCBLLANBOUB  HATTERa,  667. 

HOMESTEAD 668 

wnat  combtiiutxs  a  hombstbad,  668. 
Ohasob  ot  Houbistkas,  070. 
Wbo  hat  Claiu,  071. 

CoimilAfiCB  AND  MOBTOAQB  OF,  072. 

Liabilitt  to  CBBsrroBa,  Judicial  Salbs,  bto.,  670. 
ABAiiDONimNT  or,  677. 
MiBCBLLAtiEore  Haitebs,  678. 

HUSBAND  AND  WIFE ■. 580 

BiOHTB  aud  Lubilitibs  of  thb  Hcsbabd,  680. 

BlOHTB  OF  THB  WlFB,  081. 

PowBB  or  Hdsbahii  aud  Wife  to  deal  witb  bach  otheb,  084. 

AoTs  ADD  RiQHTB  BELATma  TO,  AKD  LIABILITY  OF  HEB  Sbpabatx  Pbofbbtt, 

ALSO  HEB  Pbbbonal  LlABILinSS,  680. 
WiFB  AS  SUBETI  FOB  HEB  HnSBASD,  090. 

'Witb'b  EABKiNas  AFTKB  Marbiaqb,  691.       , 

MlBOELLANBOoa  Mattbbb,  Bfll. 

IDIOTS  —  See  iNaANK  Pbesonb,  683. 

nJiEGITIMATB  PERSONS 692,    702 

INOBST  —  See  Cbmimal  Law,  347,  358. 

INDEMNITY .' 593 

INDIOTMBNT  — See  Obihikal  Law,  800. 

INDORSEMENT  — See  Bnxa,  Notes  add  Ohboks,  198. 

INFANT 593 

Qehbrallt,  098. 

Under  the  Btatdtb,  595. 

Liabilities,  595;  Disaffinnanoe  of  Gontracts,  695 ;  Other  matters,  695. 
INFORMATION  —  See  Cbimihai,  Law,  871. 
INHERIT ANOE  —  See  Axibms,  96;  Debobut,  897;  Distbibiitioii,  018. 
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INJUNCTIOH' 

OeHBRAI.  pRIHCIPLKa  ADD  WiaCSLLASl 

Specific  Hxttsbs  nr  bespeot  to  whk 

Corporations,  598 ;  Officiid  acts,  5'. 

aasessmeDts,  600 ;  Waste,  trespas 

Bond  and  Subbtt,  601. 

Op  the  Trial,  Dibbolutioii'  ahd  Bax 

INSANE  PERSONS—  INSANITY ..;... 

INNKEEPER 

INSOLVENT 

See,  further,  Babkkdptot,  116. 

INSTRUCTIONS 

Mode  and  Dutt  of  Coubt  in  aiymo,  ' 
Generallj,  604 ;  Determination  of  i 
of  giving,  607. 

,    FOKM  AND  SUBJSCT-HATTKR,   608. 

Queslionsof  fact,  608;  Pertinency 
609 1  Modifications  of,  610, 
How  iNBTBUcnons  abb  to  bk  Conbtr  > 
ExcspnoNB  TO  Instbuciiorb,  610. 
Bbtibw  of  RutisoB  ON  Inbtbuctionb 

MlBCELLASBOira  MA'ITSBS,  612. 

INSURANCE 

What  Intbbxstb  abb  Insobablb,  611 

What  Amoobtb  to  an  Ibburance,  01 1 
Construction  and  Effect  of  Polici 
Notice  and  Proof  of  Loss,  615. 
ADTnonmr  of  Aoekt,  610. 
What  will  Avoid  the  PoLicr,  616. 
Breaeli  of  conditions.  C16 ;  MisaW 
619. 

MCTUAL  INSUBASOB  CoilPANIES,   619. 

LiFZ  Inburakce,  620. 
Waiter  op  Bhkach  of  Conditions,  (  ■ 
Fire  inBurance  policies,  622 ;  Lite 

lIlSCELLANEOUB  MATTKBa.  625, 

INTEREST , 

INTOXICATING  LIQUORS ;. . 

JUDGMENT  AND  DECREE 

In  General,  631. 
VAiruiTT  AND  Effect,  634. 

Generally,  634 ;  As  between  the 
and  mode  of  entry,  637. 
The  Likn  ov  Judouents  mu  Decrees,  (  i 
To  what  the  lien  attaches,  633 ;     i 
Satisfaction  of.  judgment  and  (   . 
eqI,  643. 
judohknt  bv  gonfesseoh,  643. 
Former  AnjnnjoATiON,  646. 
Collateral  Ihfeaobuent,  651. 

AsaiONMKNT  OF  JcDCMBNT,  652. 

RiglitaofaEsignea,  652. 

EORHQN  AND  DOHEBTIO  JUDC 
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JUDGMENT  AND  DECREE  —  Cbn^nwed 
Foreign,  653 ;  Domestio,  656. 
Yaoatino  and  Modifying  Judgments,  656. 
Deorees  in  EqihtT)  657. 

Form  and  mode  of  entry,  657 ;  Validity  and  force,  658 ;   Time  of  entry,  kind, 
and  requirements  of,  659 ;  reversing  and  vacating  decrees,  .659. 

JUDICIAL  SALE .' 660 

Generally,  660. 

Eights  and  Liabilities  of  Purohasers  under  the  Sale,  662. 

Validity  of  the  Sale,  665. 

Where  sales  have  been  sustained,  665 ;  Where  sales  have  been  set  aside  or 
held  invalid,  668. 
Redemption,  671. 
The  Deed,  673.    , 

JURAT 674 

JURISDICTION 674 

In  General,  674. 

What  will  Confer  or  Defeat  it,  676. 

Generally,  676;  Consent  and  appearance,  676;  Defective  notice  or  service, 
677 ;   Fraud  in  obtaining  jurisdiction,  677 ;   Service  by  publication,  677 ; 
Service  beyond  the  State  678. 
Courts  of  Superior  and  Inferior  Jurisdiction,  678. 
State  and  Federal  Courts,  679. 

Transfer  of  causes,  679;   Principles  relating  to  jurisdiction  generaHy,  679^ 
In  admiralty  cases,  680. 

JURY  AND  VERDICT 681 

General  Principles,  681. 
The  Panel  and  Challenge  thereto,  683. 
Qualification  and  Challenge  of  Individual  Jurors,  683. 
Peremptory  challenge,  683 ;  Challenges  for  cause,  683. 
The  Verdict. 

Form  and  sufficiency,  684 ;  Recommitment  and  amendment  of,  685. 
Matters  Affecting  the  Verdict,  685. 

The  taking  of  papers  to  jury-room,  685 ;  Misconduct  of  jury,  686 ;  Affidavits 
of  jurors,  687  ;  Other  matters,  688. 
Special  Findings,  689. 

JUSTICE  OF  THE  PEACE 690 

Powers  and  Duties,  690. 

Generally,  690 ;  Docket  entries,  690. 
Jurisdiction,  691. 

As  to  amount,  691 ;   As  to  subject-matter,  691 ;  Q^ographical  extent,  691 ; 
Other  matters,  692. 
Pleading  and  Practice,  692. 

Generally,  692 ;  Original  notice,  694. 
Judgment,  Form  and  Sufficiency,  694. 
Practice  on  Appeal,  694. 

Requisites  of  transcript^  694 ;  Correction  of  transcript,  695 ;   Other  matters, 
695. 
LADING  —  See  Bill  of,  121 ;  Common  Carrier,  177. 
LAND  —See  Conveyance,  245;  Fixtxtrss,  527. 

LANDLORD  AND  TENANT 605 

Thb  Lbasb,  and  its  Incidents,  696. 

TSNANTS  AT  WiLL,  698. 
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IiANDLORD  AND  TENANT  —  (7on<mwad 

COMKESCBMSST  AJXD  TebHINATION  00 

Bbnts,  Lien  fob,  etc.,  699. 
Remedies  of  LAin>LOBD  Ain>  Tkhast 

LAND  WARRANT 

LAND  OFFICE  —  See  Public  Latob,  974 
LARCENY— See  Crimikal  Law,  809,  84( 
LEASE — See  Lai^dlobd  and  Tenant,  61 
LEGACY —  See  Wills,  1104;  Ezectttob  . 

LEGITIMACY 

LETTER  OF  CREDIT  —  See  Guabaiity,  ( 
LEVY — See  Attachment,  98;  Ezeoutioii 
LEWDNESS  —  See  Cbiminal  Law,  809,  S 
LEX  FORI  — LEX  LOCI  — See  Contbact 
LIBEL  —  See  Slandeb  and  Libel,  1081. 
LIEN  — See  Attobnbt,  108;  Bailbb,  115 
Decbee,  688;  MscHAino,  781;  Mobtga 
AND  Vendee,  1098. 

LIMITATION  OF  ACTIONS 

Generally,  708. 

In  Actions  fob  Real  Pbofebtt: 

In  general,  704;  On  the  ground  o 
In  Eqititable  Actions: 

In  general,  706 ;  In  foreclosure,  7C 

In  otheb  Actions  of  a  Legal  Natt 

Against  public  officers,  708;  On  o| 

Commencement  and  Genebal  OpERi 

In  general,  708;  In  actions  accruii 

What  will  bemoyb  the  Bab: 

Acknowledgment  and  new  promis  i 
Pbesxjmptiok  of  Payment,  718. 
Disabilitibb  and  Exceptions,  718. 
The  Plea  of  the  Statute,  714. 
LIMITED  PARTNERSHIP  —  See  Pabtn: 
LIS  -PENDENS  --  See  Notice,  885. 
LOST  NOTES,  DEEDS,  RECORDS,  ETC 

Eyidbncb,  838,  449. 
LUNATICS  —  See  Insaite  Pbbsons,  608. 

MALICE 

MALICIOUS  PROSECUTION 

Malice,  715. 
Pbobable  Cause,  716. 

MANDAMUS 

In  Genebal,  717. 

Validity,  Natube  asd  Effect  of  "^ 
When  Mandamus  will  lie,  719. 
When  Mandamus  will  not  lib,  721 
The  Wbit,  722. 

The  alternative  writ,  722;  The  p«  i 
The  Pbacticb: 

The  information  for  the  writ,  723 ;    i 
In  what  name  proceedings  in 
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MAND  AMNS  —  Continued. 

directed,   724;  Notice  to  show  cause  why  writ  should  not  issue,   724; 
Issuance  of  the  writ,  725 ;  Amendment  of,  725. 
Return  to  the  Wkit: 

Answer,   725;    Amendment  of,   725;   What  will  not  be  considered,  726; 
Pleading  over  to  the  answer,  726 ;  Appeal,  726. 
Contempt: 

Attachment  for  failure  to  obey  writ,  726. 

JXJRISDICTION  Ain)  AtJTHOBITY  OF  THE  CoURTS: 

Supreme  court,  727 ;  District  court  727 ;  Circuit  courts  727. 
MANSLAUGHTER  —  See  CRDiiNAL  Law,  850,  861. 
MARRIAGE 727 

Contract  op,  727. 

Breach  of  Promise,  728. 
MARSHAIiLING  OF  ASSETS  AND  SECURITIES  —  See  Equity,  429;  Applica- 
tion of  Payments,  65 ;  Mortgage,  46^. 

Mii  STER  AND  SERVANT 729 

Mi.YHEM  —  See  Criminal  Law,  805,  354. 

MEASURE  OF  DAMAGES  —  See  Damages,  875. 

MECHANIC'S  LIEN 731 

Generally,  781. 

Who  ENTiTLEr  to,  782.' 

Filing  of  Claim  for,  738. 

AcTjiON  TO  Enforce,  788. 

Waiver  of,  784. 

Priority  of  Liens,  784. 
MERGER  —  See  Mortgage,  758. 
MESNE  PROFITS  —  See  Action  of  Right,  18. 
MILITARY  DUTY  — See  Action,  15. 

MILL  AND  MILL  DAM 736 

MINES  AND  MINERAL  LANDS  .' 738 

MINORS — See  Infant,  593;  Guardian  and  Ward,  558;  Parent  and  Child,  851. 
MISDEMEANOR— See  Criminal  Law,  294,  295,  296. 
MISJOINDER  —  See  Abatement,  2;  Parties,  854,  855;  Practice,  931. 
MISNOMER  —  See  Abatement,  3;  Amendment,  81;  Criminal  Law,  801. 
MISSISSIPPI    RIVER  —  See  Water-courbes   aito    Riparian   Rights;  Dedica- 
tion, 385;  Boundaries  and  Surveys,  163. 

MISTAKE 739 

MORTGAGES  AND  DEEDS  OF  TRUST 740 

Generally,  740. 

Validity  and  Construction,  741. 

The  Rights  of  the  Parties,  744. 

Assignment,  748. 

The  Mortgage  Lien,  749. 

Sales  by  Mortgagor  before  Foreclosure,  761. 

Satisfaction  and  Discharge  of  the  Mortgage,  758. 

Foreclosure  of  Boitds  and  other  Agreements,  755. 

Foreclosure  of  Mortgages 'Proper,  755. 

Redemption,  762. 

Deeds  of  Trust,  766. 
MORTGAGE  OF  PERSONAL  PROPERTY 770 

Generally,  770. 
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MORTGAGE  OF  PERSONAL  PROPERTl 
Taiiditt  and  Effect: 

Generally,  771 ;    Retention   of  poi 
structive,  771. 

DiBCHABaE  OF,  773. 

FoRBCLOaiTRB  ABD  Sale,  773. 
UOTIONS— See  Arkkbt  of-  JwooiraNT,  tR 
602 1  Jusicui.  Sales,  060 ;  New  Tbial,  8 

MUNICIPAL  CORPORATIONS. 

Generally,  77S, 

Officers,  theib  Rights,  Powsita  aks  1 
Ordinances,  theib  Effbot,  Validitt, 
Corporate  Powers,  776. 

In  genernl,  776 ;  Power  to  impose  m 

In  Relation  to  Local  Iufroteuentb,  ' 

Id  general,  783;  Extending  and  vaci 

Interest  in  and  control  over  stn 

public  property,  785;  Collection  o 

LiABnjTiES,  791. 

Upon  cpntract,  791;  For  wrongs,  7fi 
Municipal  Indebtedness,  796. 
SCRTP,  'Warraiits  abd  Boinn,  796. 
MU  RDER  —  See  CRonNAL  Law,  809,  849, : 
NAVIGATION  —  See  CoicuoN  Casbibbs, 
Rlpahlan  Riohtb. 

NE  EXEAT 

NEGUGBNCE 

NEW  TRIALS  IN  CIVIL  CASES 

Qbnbbally,  799. 
Thb  Motion  For,  803. 
GBOnJfDB  OF : 

In  general,  805 ;  Abuse  of  disorel  ■ 
Admission  or  rejection  of  testito  i 
court,  811;  Misconduct  ofjury,  81  : 
ive  damages,  819;  Variance,  820; 
discovered  evidence,  821 ;  Findin 

GlUKCBRT  PRDCBEDIKaB,   824. 

NEW  TRIAL  IN  CRIMINAL  CASB3.... 
Tee  Motion,  828. 
Grounds  fob  New  Trial: 

In  general,  826;  Misconduct  of  jiir  , 
830;     Nowly-diaoovered    evidei 
Ijons,  831. 

NOTICE 

Obhbrally,  832. 

nonoh  aribino  from  pobbkbbion,  838, 

Notice  to  Attorney,  834 ;  To  Aasm   ! 

R&cX)RDS,  834. 

Ijb  Pendens,  835. 

See    Original    Notice,   840;    Ci 
Appeals,  53 ;  Dbpositioss,  39    ; 
NUISAVCE 
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OCCUPYING  CLAIMANT 837 

The  Rights  of  the  Parties,  837. 

Rents  and  profits,  837;  Improvements,  838;  Bights  of  ajssignees,  839. 
Judgment,  Kino  and  Character  of,  839. 
OFFICE  AND  OFFICER 840 

GrENERALLT,  840. 

Service  and  Return  of  Process,  841. 

LiABiLiTT  of  Officers  akd  Sureties  for  their  Conduot,  842. 

Officer  de  facto,  845. 

Compensation,  845. 

Vacancy,  846. 
OFFICIAL  BOND  —  See  Officer,  842. 
ORDERS .' 474^    846 

See  Bills,  Notes  and  Checks. 
ORIGINAL  NOTICE • 846 

Sufficiency  of,  846. 

Service  of  : 

Generally,  847;    Personal  service,  848;    By  publication,  848;  Acceptance 
of,  849. 

Return  of  Service,  850. 

Computation  of  Tims,  850. 

Variance,  Jurisdiction,  etc.,  850. 

PARENT  AND  CHILD 851 

PARTIES 852 

Plaintiffs,  852. 

Defendants,  855. 

Generally,  857,  931. 

PARTITION 858 

PARTNERSHIP 860 

The  Partnership  Relation,  860. 

What  will  constitute  it,  86Q;  How  it  may  be  shown,  860 ;  Other  matters,  862 

Power  of  Partners  to  Bind  the  Firm  and,  bach  other  : 

Before    dissolution,    862;     After    dissolution,   863;     Power    to    bind   each 
other,  863. 

Construction  and  EpFEtir  of  Particular  Agreements  Between  Partners,  864. 

Rights  and  Remedies  of  Creditors,  864. 

The  AppticATioN  and  Liability  of  Property  to  the  Payment  of  Debts,  865. 

Rights  of  Partners,  867. 

Dissolution,  868. 

Surviving  Partners,  869. 

Miscellaneous  Matters,  869. 

PARTY  WALLS 870 

PATENT  RIGHT , 871 

PAYMENT  871 

What  constitutes,  871 ;  Payment  by  note,  872,  873,  874. 
PERFORMANCE  —  See  Contract,  238. 

Equity ;  Sub-title ;  Specific  performance,  421. 
PERJURY  —  See  Criminal  Law,  313,  350,  367. 

PERSONAL  PROPERTY 527,    874 

PHYSICIAN  AND  SURGEON 875 

PLEADING   875 

Generally,  875. 
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PLEADING—  OonHnued. 
Thi  Petitiok,  879. 

Time  of  filing,  879 ;  Form  and  sm 
cases,  881. 
The  Answxr,  887.  I 

Time  of  filing,  887 ;  The  answer  g 
off,  894. 
The  Replication,  896. 

Prior  to  the  revision,  896 ;  Sabseqi 
The  Demurrer,  897. 

In  general,  897;  Causes  o^  899;  ^ 
Exhibits,  902. 

Joinder  of  Caitses  of  Aotion,  904. 
.  Admissions  and  Issues,  905. 
Amendments  and  Supplements,  907. 
Yerification  of  Pleadings,  909. 
Variance,  910. 
Intbryention,  911. 

Redundant  and  Immaterial  Matter,  91] 
Pleading  in  Equitt  Cases,  912. 

PLEDGE 

POOR 

POOR  CONVICT 

POSSESSION  —  See  Action  of  Right;  . 
Checks  ;  Mortgage  of  Personal  Property 
Forcible  Entry  and  Detainer  ;  Occupying 
Vendor  and  Vendee. 
POWER;  POWER  OF  ATTORNEY;  1 
Mortgage  and  Deed  of  Trust  ;  Judgment  ; 

PRACTICE 

In  District  and  Circuit  Courts  : 

Generally,  919;  Rules  of  court,  92 
of  trial,  925 ;  JTrial  of  legal  and  < 
926 ;  Trials  to  the  jury,  927 ;  As  t 
entitled  to  opening  and  closing  ai 
Objections  and  exceptions,  930 ; 
joinder  and  misjoinder,  931;  M 
937  ;  Involuntary  nonsuit^  938 ;  ! 
from  justice,  938. 
Lr  Equity  Cases  : 

In  district  and  circuit  court,  939 ;  C 
In  Criminal  Cases  : 

In  district  and  circuit  court,  943 ;  ( 
On  Appeal  to  the  Supreme  Court,  Gen 
General  rules  as  to  review,  946 ;  C 
below,  949;  Errors  which  migh 
without  prejudice,  950;  Assigni 
Other  matters,  952 ;  The  record : 
and  papers,  953 ;  Presumptions 
tive  error,   955;    Exceptions  ai 
remanding  of  cause,  affirmance 
neous  matters,  959. 
In  Justice's  Court;  960. 
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PRE-EMPTION  — SeePuBuoIiAni^974;  Swaup Lmss,  1048. 

PRESOMPTION  —  Sea  EriDSHCX,  443, 

PRINCIPAL  AND  AGENT   960 

POWEHS  or  AOKNT,  960. 

Of  public  ^ent,  960 ;  Of  general  uid  BpecisI  tgont,  961 ;  Of  agent  bj  letter 
of  attornej,  962  ;  Of  agent  for  sale  of  real  estate,  962. 
Notice  to  Aobst,  963. 

Questions  Bstwibn  Prihotpu.  aitd  Teibd  PEiisoirsi  963. 
QuiBTioHS  BiTwraN  Aobst  akd  Tbibd  Pntaon,  966. 
QqesTioHB  Between  PRii(on>.u.  ahd  Aqint,  966. 

RaTIFIOATIOH  of  AOEHt's  A0T8,  966. 
AOT  AKD  DsCLiRiTlOS  0?  AoiHT,  987. 

PRINCIPAL  AND  SURETY 968 

When  the  Relation  Exist^  968. 

LlABILITT  OF  SirSBTT,  968. 

RiOHTS  ADD  Rehedieb  or  Simirr,  969. 

DisoHAROE  or  Sitbkit: 

Generally,  970 ;  exteuaion  of  time,  971 ;  Notice  under  the  statute  to  pToceed 
BgaiDEt  the  debtor,  972. 
PROBATE  JURISDICTION— See  Exeoctor  and  Amiihihirator,  509;  ConHirCoTOt, 
279;  Guardian  AKD  Ward,  653;  Win. 

PROCESS 972 

PROMISE  OP  MARRIAGE— See  Mabbiaob,  72a 

PROPERTY  TAKEN  FOR  PUBLIC  USB— S«e  Ad  Quod  DAiiKujf,20;  CoRanTu- 

TioNAL  Law,  190;  Railboad,  979;  Taxation. 
PROSTITUTION  AND  LEWDNESS- See  Cedcinal  Law,  309,  360,  365. 
PROTEST— See  Bills,  Notb,  AKD  Oheoxb,  137;  EriDiNOfc,  473. 

PUBLICATION  OF  LAWS 974 

PUBLIC  LANDS 974 

Olaih  Eiobts,  974. 

PRUOipnOH  Bights,  974. 

CERTinaATEs  or  Pdrobabr  axd  Patbrtb,  &7fi. 

Fraudulent  Purorabes,  976. 

Gbantb  bt  tsi  UnTiD  SrATa,  976. 

PUBLIC  POLICY 976 

QUO  WARRANTO , 976 

RAILS  977 

RAILROADS  977 

GlKKBALLY,  977. 

Corporate  Powers,  979. 
RioHT  or  Way: 

Generally,  and  the  assessment  of  damages,  979;  Appeal  therefrom,  982. 
Liability  of  Subscribers  to  Stock,  983. 
Corporate  Liabilities: 

For  injuries  to  employees,  985 ;  For  injuries  to  persoos  generally,  986;  Ques- 
tions respecting  negligence,  986;  Regarding  the  rights  and  duties  of  passen- 
gers, 988;  For  injuries  to  stock:  Duties  and  liabilities  genei-aUy,  989; 
double  damages,  992 ;  For  injuries  to  property  resulting  from  acts  or  negli- 
gence  of  company,  993;  As  warehouaemaa,  994. 
RAPE—  See  Criminal  Law. 

REAL  PROPERTY— See  CoNTBYAUfw,  245;  Pbb80Hai,Pbopbbty,874;  Etidekce,478; 
Rails,  977 ;  Fixtubes,  527. 


EKOBIVBR 

AfPODTUEitT  or,  996.  . 

FowEBB  AND  Dnms,  997.  1 

COHPEHSATION,  997. 

MiaaBLUHSoDS  Uattcbo,  997. 
BEOOaNIZANGE— See  Bail,  109.  i 

RECORD 

REDEMPTION— See  Jubioul  Salm,  671  j 
Salk. 

EEFERENOE  OF  AOTIONa 

Order  of  reference,  998 ;  Report,  BB 
EELiTOR  —  See  Mandamtjb,  717. 

RELEASE ■■ 

RELIGIOUS  SOCIETIES 

REMITTITUR— See  AppBAL,  60;  PKAcnd 
RENT  —See  Landlord  and  Tknast,  696. 
REPLEVIN 

In  Genehai,,  1001. 

Whbn  and  againbt  whom  the  Action  ' 

PltBWUIS.UlY  REqUlSITES,  1002. 

Pleadiko  and  Evidskck,  1003. 

Defenbbs,  1004. 

Thb  Bond,  and  Actions  thbiikon,  lOM 

VKBDICT,   JnDQUKNT  AND  DaUAOES. 

Verdict,  1006;  Judgment,  1006;  Dm 
REPLICATION- See  pLBADiKe,  890. 

RESIDENCE 

REWARD 

ROADS  — See  Highways,  560, 

SALES  OF  PERSONAL  PROPERTY 

Qenerallt,  1008. 

RisinrtsiTKa  AND  Validitt: 

In  genernl,  1009;  Delivery  and  poa«  i 

Box  OF  Sale,  1012. 

Rruedieb  of  Seller:  Stoffaob  in  Tb 


G«ner^y,  1013;  Under  warranty,  10 
SCHOOLS 

DiBTBICT  BOAKDH  AND  THEIK  POWERS: 

Generally,  1015 ;   Independent  dUtri  I 
Countt  SDPEKnrrBNDEKT,  1017, 
CoNTRACTB,  School  Orderb,  etc.,  1011 
Oroanization  of  Districtb,  1018. 
Taxation,  1016. 
Board  or  Eddcation,  1019. 
Miscellaneous,  1010. 
SCHOOL  LANDS  AND  SCHOOL  TDND.   , 

SCIRE  FACIAS. . 

SEAL , 

SEDUCTION 

SERVICE  AND  RETURN. 

The  Service; 

In  genernl,  1024;  By  leaving  copy, 
The  Return,  1027. 
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SETT-OFF— See  Pleading,  804. 

SETTLEMENT 1029 

SHERIFF 1030 

LlABILITT  OF  THE  BhEBIFF,  1030. 
POWEB  AKD  LlABILITT  OF  DePUTT,  1030. 
COMFBKBATION,  1030. 

SLANDER  AND  LIBEL 1031 

SLA}!n)EB : 

Generally,  1031 ;  Evidence  in,  479 ;  What  words  are  actionable,  1033 ;  Justifi- 
cation, 1034;  Aprgravation  of  damages,  1034. 

Libel,  1084. 

SLAVERY 1036 

SPECIFIC  PERFORMANCE  — See  Equrry,  421;   Contbacts,  228;  Vendor  and 

Vendee. 
STAGE  COMPANIES— See  Common  Cabbiebb,  172. 

STAMPS 480,  1036 

STATUTES 182,  1039 

Generally,  1089. 

conbtbuction,  1089. 

Repeal,  1042. 

Enactment  of,  182. 
STATUTE.  OF  FRAUDS 1043 

GENERAIiLT,  1048. 

What  in  general  will  ayoid  the  operation  of  the  Stattttb: 

Evidence  of  defendant  against  whom  the  contract  is  sought  to  be  enforced,  1044 ; 
Part  payment  of  purchase-money,  1044 ;  Possession,  1045. 

Enforceable  Trusts  not  within  the  Statitte,  1046. 

Parol  Agreement  to  answer  for  the  Debt,  Default  or  Misoarriaoe  of 
Another,  1046. 

Parol  Agreemeitt  for  the  Sale  of  Chattels,  1047. 

SWAMP  LANDS .* 1048 

STAY  OF  EXECUTION  — See  Execution,  606. 

STEAMBOATS  —  See  Boats  and  Vessels,  157 ;  Common  Carrier,  175. 
STREET  —  See  Municipal  Corporation,  786;  Highway,  560;  Dedication,  885. 
SUBROGATION  — See  Principal  and  Surety,  969. 

SUBSCRIPTION  PAPEl? 1050 

SUNDAY 1051 

SUPREME  COURT  —  See  Court. 

SURETY  —  See  Principal  and  Surety. 

SURVEY  — See  Boundary  and  Survey. 

TAXES  AND  TAX  SALE 1052 

In  General,  1052. 

What  is  Taxable,  1056. 

What  is  not  Taxable,  1058. 

The  Listing  and  Assessment,  1059. 

The  Collection,  1060. 

Remedies  for  Illegal  and  Inoobbbct  Absessments,  and  for  the  Recotbry 
OF  Money  paid,  1061. 

The  Tax  Sale: 

In  general,  1063;  When  valid,  1064;  When  invalid,  1066.    . 

The  Tax  Deed,  1066. 

Limitation  of  Attack  on  Sale  and  Deed,  1068. 
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TAXES  AND  TAX  SALE—  CkmHiwsi. 
Redemption: 

Who  may  redeem,  1069 ;  Within  n 
to  he  paid,  to  whom,  etc.,  1070;  { 

MUHICIPAL  Ck>BFOBATIOVB,  1071. 
FOKBCLOSURB  OF  TaX  TtTUB  TSIOiER  GOI 

TBLEGRAPH  COMPANIEa i 

TENANTS  IN  COMMON  AND  JOINT  Q 
TENDER .1 

REquiBiTEa  OF,  1076. 

Effect  of,  1077. 

Bomb  Generai«  MATTSiia,  1077. 

TOWN  PLATS 

TRESPASS 

TROVER 

TRUSTS  AND  TRUSTEED 

Dbclabatiok  and  Cbsatioh  of  Trubti 
Qenerally,  1082;  Express  trusts,  10£ 

Tbitbtees:  theib  Riohts  and  Ddties: 
Gknerallj,  1085 ;  Rights  and  duties, 

Riohts  and  Remedies  of  Cestui  que  1 
USURY 

What  Constitutes  Usubt,  1087. 

Rights  of  Parties  to  Ububioub  Conti 
Qenerally,  1089;  Who  may  plead 
school  limd,  1093. 

Effect  of  Usubt,  1098. 
VENDOR  AND  VENDEE. 

Genebaixt,  1098. 

The  Vehdob's  Lien,  1096. 
VENUE 

What  is  the  Pbofbb  Venue,  1098. 

Change  of  Venue,  1099. 

Effect  of  Change,  1101. 

Cebtificate  of  Tbanscbipt,  1101. 

WAGER 

WATER<X)URSES  AND  RIPARIAN  RI 

WEIGHTS  AND  MEASURES 

WILLS 

Geneballt,  1103. 

Validity  of,  1105. 

constbuction  and  effect,  1106. 

Wills  in  Lieu  of  Dowbb,  1108. 
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